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Mamson  v.  Sowison,  4  B.C.R.  404;  com- 
mented on  in  Peck  v.  Sun  Life  Assur- 
ance Co.,  11  B.C.R.  at  p.  222. 

Ma/rti/n,  v.  Brovm,,  unreported;  followed  in 
Laursen  v.  McKvnnon,  18  B.C.R.  10. 

McGregor  v.  Ganadicm  Consolidated  Mines, 
Ltd.,  12  B.C.R.  116,  373,  2  M.M.C.  428; 
distinguished  in  Smft  v.  Da/oid,  15 
B.C.R.  at  p.  76. 

MeLagan  v.  McLagan,  11  B.C.R.  325 ;  dis- 
tinguished in  Timms  v.  Timms,  14 
B.C.R.  at  p.  411. 

Minnie,  The,  3  B.C.R.  161;  followed  in  The 
Shelby,  4  B.C.R.  342. 

Murne  v.  Morrison,  1  B.C.R.,  Pt.  II.,  120; 
distinguished  in  Vedder  v.  Chadsey,  1 
B.C.R.,  Pt.  II.,  76. 

N. 

IV^owam  Singh,  In  re,  13  B.C.R.  477;-  fol- 
lowed in  B.  V.  Jones,  16  B.C.R.  at  p.  119. 

Nightingale  v.  ?7more  ColUery  Co.,  8  B.C.R. 
134;  followed  in  Bayfield  v.  British 
Columbia  Electric  Bailwwy  Company, 
15^.C.R.  at  p.  366. 

Noble  V.  Blanchwrd,  7  B.C.R.  62;  not  fol- 
lowed in  part  in  Murphy  v.  Star 
Exploring  and  Mining  Co.,  8  B.C.R. 
421;  followed  in  Disourdi  v.  Sullivan 
Group  Mining  Co.,  14  B.C.R.  at  p.  245. 

North  Western  Construction  Co.  v.  Young, 

13  B.C.R.  297 ;  distinguished  in  Charles 
H.  Lilley  Co.  v.  Johnston  Fisheries  Co., 

14  B.C.R.  at  p.  182;  followed  in  Kom- 
nick  Brick  Co.  v.  British  Columbia 
fi  jssed  Brick  Co.,  17  B.C.R.  454. 


Pei/rson  v.  Canada  Permanent  Loan  Co.,  11 
B.C.R.  139 ;  followed  in  Scott  v.  Milne, 
13  B.C.R.  at  p.  381.  ,      ' 

Peters  v.  Sampson,  6  B.C.R.  405;  com- 
mented on  in  Docksteader  v.  Clark,  11 
B.C.R.  at  p.  56. 

Piper  V.  Burnett,  14  B.C.R.  209;  followed 
in  Tucker  v.  Puget  Sound  Bridge  and 
Dredging  Qo.,  15  B.C.R.  at  p^  396. 


B.  V.  Aldous,  5  B.C.R.  220;  commented  on 
in  Cowamy.  Macaulayj  5  B.C.R.  495. 

B.  V.  Carroll,  14  B.C.R.  li6;  foUowed  in 
In  re  Tiderington,  17  B.C.R.  at  p.  86. 

B.  V.  Holmes,  9  B.C.R.  294;  commented  on 
in  R.  V.  Hayes,  11  B.C.R.  at  p.  14. 

B.  V.  Imam  Din,  15  B.C.R.  476;  foUowed 
in  B.  "v;  McGi/vney,  19  B.C.R.  at  p.  30; 
considered  in  B.  v.  Mclnulty,  19  B.C.R. 
109. 

B.  V.  Lai  Ping,  11  B.C.R.  102;  followed  in 
B.  V.  Shajoo  Bam,  20  B.C.R.  581. 

B.  V.  Licence  Commissioners  of  Point  Grey, 

18  B.C.R.  648;  followed  in  Freemam,  v. 
Licence  Commissioners  of  New  West- 
minster, Corporation,  20  B.C.R.  438. 

B.  V.  lAttle,  6  B.C.R.  321;  followed  in  In 
re  Narain  Singh,  13  B.C.R.  at  p.  481; 
followed~iu  B.  v.  Jones,  16  B.C.R.  at 
p.  119. 

B.  V.  The  North,  11  B.C.R.  473,  37  S.C.R. 
385;    considered  in  R.  v.  The  Valiant, 

19  B.C.R.  521. 

Bathom  v.  Cahoell,  16  B.C.R.  201 ;  followed 
in  Newberry  v.  Brown,  20  B.C.R.  483. 

Bendell  v.  McLelUm,  9  B.C.R.  328;  followed 
in  C.  W.  StancUffe  &  Co.  v.  yancouber 
Corporation,  18  B.C.R.  629. 

Bicha/rds  v.  Bank  (Jf  British  North  America, 
8  B.C.R.  209;  distinguished  in  Young 
Hong  V.  Macdonald,  16  B.C.R.  133. 

Bobert  Ward  &  Co.  v.  Wilson,  13  B.C.R. 
273;    not  followed  in  SVmger  v.  Da/vis, 

20  B.C.R.  447. 

Rogers,  In  re,  9  B.C.R.  373;  not  followed 
in  In  re  Bogers,  9  B.CR.  495. 

Bose  V.  British  Columbia  Befining  \Co.~  16 
B.C.R.  215;  followed  in  Johnston  v. 
Carlin,  20  B.C.R.  520. 

Boss  V.  Thompson,  10  B.C.R.  177;  followed 
in  Ea^st  Kootenay  Power  and  Light  Co. 
V.  CrOnbrook  Electric  Light  Co.,  14 
B.C.R.  at  p.  271;  followed  in  Wallace 
V.  FlewiM,  11  B.C.R.  at  p.  330. 

Royal  Bank  of  Canada  v.  Fullerton,  17 
B.C.R.  11 ;  distinguished  in  MacGill  v. 
DupUsea,  18  B.C.R.  600. 

Royal  Bank  of  Canada  v.  Harris,  8  B.C.R. 
368;  distinguished  in  Young  Hong  T. 
Macdonald,  16  B.C.R.  133. 


CASES  FOLLOWED,  APPEOVED,  ETC. 


XCIX 


s. 


•«  V.  British  Columbia  Electric  Bail- 
wa/y  Company,  12  B.C.R.  102;  distin- 
guished in  McDonald  y,  British  Oolum- 
hia  Electric  RaiVway  Company,  16 
B.C.K.  at  p.  398.  .- 

Scott.  V.  Femie  Corporation,  11  B.C.E.  9;' 
followed  in  Blue  v.  Red  Moimtain  Ry. 
Co.,  12  B.C.E.  at  p.  467 ;  and  in  Schnell 
y.  British  Columbia  Electric  Raihoay 
Company,  15  B.C.E,.  378. 

iSfcot*  V.  Scott,  4  B.C.K.  316;  eomnaented  on 
in  Sheppa/rd  v.  Sheppa/rd,  13  B.C.R. 
486,  and  in  Brown  v.  Brovm,  14  B.C.R. 
142. 

Sharpe  v.  Sha/rpe,  1  R.C.R.,  Pt.  I.,  25;    com- 
mented on  in  Sheppard  v.  Sheppdrd,  13 
B.C.R.  486. 
\ 
Smith  V.  FiMch,  12  B.C.R.  186;    followed  in 
♦  De  Ltwal  Separator  Co.  v.   Walworth, 
13  B.C.R.  at  p.  77. 

Smith  V.  Mcintosh,  3  B.C.R.  26;,  approved 
in  ^radshmv  v.  Saucerman,  18  B.C.E. 
at  p.  57. 

Spruce   Creek  Power   Co.  v.   Muirhead,    11 
B.C.R;  68,  2  M.M.C.  158;    approved  in 
Brown  v.  Spruce  Creek,  Povier  Co.,  11 
,  B.C.R.  at  p.  248. 

Stewart  v.  Wcirner,  4  B.C.R.  298;  approved 
in  Hopper  v.  Dmismuir,  10  B.C.R.  17. 

Sung  V.  Lung,  8  B.C.R.  423;  questioned  in' 
Noble  Five  Consolidated  Mining  Co.  v. 
Last  Chance  Mining  and  Milling^  Co.,  9 
B.C.R.  514. 


T. 


Temple  v.  North  Vanoou/oer  Corporation,  18 
B.C.R.  546 ;  followed  in  Beavis  v.  Stew- 
art, 20  B.C.R.  450. 

Tiderington,  In  re,  17  B.C.R.  81;  followed 
in  R.  V.  Ha/rvie,  18  B.O.R.  5. 

ToUem^a^che  v.  Hoison,  5  B.C3,.  223;  com- 
mented on  in  Cowan  v.  MacoAila/y,  5 
B.C.R.  495. 


Turner  y.  Curran,  2  B.C.R.  51;  doubted  in 
Simpson  V.  Proestler,  18  B.C.R.  68. 

Turner  V.  Siirrey  Corporation,  16  B.C.R.  79; 
followed  in  Beavis  v.  Langley  Corpora- 
tion, 18  B.O.R.  30. 

U. 

Union  Colliery  Co.  v.  Bryden,  1899,  A.C. 
580;  followed  in  In  re  Tomey  Hommia, 
7  B.C.R.  368,  8  B.C.R.  76;  applied  in 
In  re  Coal  Mines  Regulation  Act,  - 10 
B.C.E.  408. 


Varrelman  v.  Phoenim  Brewery  Co.,  3  B.C.R. 
135;  followed  in  Astley  y.  Garnet,  20 
B.C.R.  533. 

Vye  V.  McNeill,  3  B.C.R.  24;  approved,  in 
Yorkshire  Guarantee  and  Securities 
Corporation  v.  Cooper,  10  B.C.R.  65. 

W. 

Ward  y.  Clcu-k,  4  B.C.R.  501 ;  -overruled  in 
Piper  V.  Burnett,  14  B.C.R.  209. 

Watt  V.  Watt,  13  B.C.R.  281;  not  followed 
in  Sheppard  v.  Sheppard,  13  B.C.R. 
486. 

Weller  v.  Shupe,  6  B.C.R.  58;  approved  in 
Bradshaw  v.  Sattcerwiora,  18  B.C.R.  at 
p.  56. 

Westfall  V.  Siewa/rt,  13  B.C.R.  111;  com- 
mented on  in  Chapman  v.  Edwards,  16 
B.C.R.  334. 

TTiiMams  v.  Faulkner,  8  B.C.R.  197;  fol- 
lowed in  Stevenson  v.  POrkes,  10  B.C.R. 
387. 

Wood  V.  OonadioM  Pacific  Railway  Com- 
pany, 6  B.C.R.  561,  30  S.C.R.  110;  fol- 
lowed in  Hill  V.  Granby  Consolidated 
Mines,  Ltd.,  12  B.C.R.  at  p.  125. 

Woodbury  v.  Hud/nut,  1  B.C.R.,  Pt.  ll.,  39; 
followed  in  Wheelden  v.  Cranston,  12 
B.C.R.  at  p.  491. 


Youdall  V.  Douglas,  2  B.C.R.  342;  overruled 
.    in  Harris  v.  Dunsmwir,  9  B.C.R.  317. 


DIGEST 

OF 

British  Columbia  Case  Law 


ABANDONMENT. 

1.  Of  riglits.]T^Failure  to  enforce  obedi- 
ence to  an  order  of -the  Court,  duly  served 
on- the  secretary  of  a  company,  for  rectifica- 
tion of  that  company'a  register,  does  not 
constitute  an  abandonment  of  the  rights, 
acquired  under  the  order.  Esc  parte  Biiby, 
1  B.OR.,  Pt.  11.^  94. 

2.  Order  of  Court.J^An  order  of  the 
ipourt  may  be  treated  as  absmdoned,  if  there 
be  unreasonable  delay  in  taking  it  out, 
Bafcer  V.  The  Prommce,  5  B.C.R.  45. 

Of  AppBAis^TSee  Appeal. 

Of  Mineral  Claims— See  Mines,  and 
MineeXes. 

Of  Liens — Bee  Mechanics'  Liens. 


ABDUCTION. 

ee  Criminal  Law. 


ABORTION. 

e  Criminal  Law. 


ABSCONDING  DEBTOR. 

See  Arrest  and  Imprisonment  for  Debt. 


ABSTRACT    OF   TITLE. 

See  Vendor  and  Purchaser. 


ACCIDENT. 

Caused  by   NEeLiGENCB— See   Negligence. 

To   Servants — See   Master   and   Servant 
and  Workmen's   Compensation  Act. 

Inevitable — See  Tort. 

To  Ships — See  Collision. 


ACCORD  AND  SATISFACTION. 

See  Contract. 


ACCOUNTS  AND   INQUIRIES. 

See  Practice. 


ACCOUNT  STATED. 

Promise  to  pajr.] — On  the  dissolution  of 
a  partnership  the  parties  signed  a  statement 
showing  a  certain  amount  as  due  to  the 
plaintiff  for  his  share,  and  declaring  that 
"for  the  sake  of  peace  and-  quiet  and  to 
avoid  friction  and  bother"  the  pflaintiff 
waived  examination  of  the  firm's  books,  and 
agreed  that  the  amount  so  stated  should  be 
deemed  to  be  the  amount  payable  by  the 
defendants  to  the  plaintiff: — ^Held,  that  a 
promise  to  pay  the  amount  of  the  balance 
so  stated  to  be  due  should  be  implied  from 
the  admission  of  liability.  Jofikson  v. 
Drake,  Jackson  &  Belmcken,  37  S.C.R.  315. 


ACQUIESCENCE. 

See  Equity. 


ACTION 


ACTION. 

I.  Causes  of  Action,  3.  ' 
II.  By  Whom  Maintainable, 


3. 


A. 

B. 
C. 


representing    the 


The    'Crown    as 

Province,  3. 
Municipal  ratepayers,  4. 
Pre-emptors      amd     purchasers 

Growin   lands,  5. 
Miscella/neous,  5. 


of 


III.  Stjevival  op,  6. 


I:  Causes  of  Action. 

1.  Imperfect.] — A  cause  of  action  imper- 
fect at  the  date  of  the  issue  of  the  writ  is 
jiot  perfected,  either  at  law  or  equity,  by ' 
subsequent  events.     Peck  v.  Sun  Life  Assur- 
ance Co.,  U  B.C.R.  215. 

2.  To  set.  aside  judgment.] — An  action 
lies  to  set  aside  the  judgment  in  a  former 
action  on  the  groxind  of  fraud.  Ba/rp^r  v. 
Cameron,  2  B.C.E.  36S. 

3.  Transitory.]  —  Though  every  fact 
arose  abroad,  and  the  dispute  was  between 
foreigners,  yie  Court  will  enfjertain  the 
cause,  if  in  its  nature  transitory,  and  if  the 
process  of  the  Court  had  been  served  on  the 
defendant  w'hen  present  in  British  Columbia. 
Parshley  v.  Hanson,  17  B.CE.  364. 

4.  Wrong  committed  abroad.] — ^Where 
the  wrong  complained  d  was  committed  in 
a  foreign  country,  it  must  be  shown  to  be 
actionable,  bbth  in  the  foreign  and  the 
domestic  jurisdiction.  Gillis  Supply  Co. 
V.  Chicago,  etc.,  Bly:  Co.,  16  B.C.R.  254.    ■ ' 

II.  By  Whom  Maintainable. 

A.  The  Crovm  as  Representing  the  Province. 

1.  Crown  Friinchise  Regulation  Act — 
Inapplicable  to  railways;] — The  defendant 
railway  company  was  f)riginally  incorpor- 
ated in  1897  by  a  Provincial  Act,  and  in 
1898,  by  a  Dominion  Act,  its  objects  were 
declared  to  be  works  for  thg  general  advan- 
tage'of  Canada  and  thereafter  to  be  subject 
to  the'  legislative  authority  of  the  Parlia- 
ment of  Canada,  and  the  provisions  of  the 
Railway  Act: — Held,  by  Irving,  J.,  setting 
aside  an  order  allowing  the  Provincial 
JAttorney-General  to  bring  an  action  at  the 
in^an<5e  of  a  relator  under  the  Crown  Fran: 
ohises  Re'gulation  Act,  that  the  said  Act 
did  not  apply  to  the  company.  The  Attor- 
ney-General of  British  Columbia'  em  rel: 
The  Kettle  River  Valley  Railway  Company 
r.    The    'Vancouver,    Victoria   and   Eastern 


Railway  and  Navigatioh  Compani^,  9  B.C.R. 
338. 

B.  Mv/nidpal  Ratepayers. 

1.  Municipal  property.]— A  ratepayer 
cannot  bring  an  action  to  restrain  a  misuse 
of  municipal  ■  property,  unless  specially 
injured  thereby.  Anderson  v.  City  of  Vic- 
toria, 1  B.C.fi..,.Pt.  II.,  107. 

2.  Misuse  of  corporate  funds.] — A  rate- 
payer may  sue  on  behalf  of  himself  and  all 
other  ratepayers  to  restrain  the  improper 
application  of  corporate  funds.  Elworthy 
y.  Victoria  Corporation,  5  B.C.R.  123. 

3.  By-law.] — ^The  breach  of  a  by-law,  not 
designed  to  benefit  or  protect  a  particular 
class,  but  passed  for  the  public  advantage, 
does  not  give  »  cause  of  action  to  an 
individual  injured  thereby. .  Thacker  Singh 
V.  Canadian  Pacific  Railway  Oompa/hy,  19 
B.C.R.   575. 

4.  By-law.] — Where  a  municipal  cor- 
poration passes  a  by-law  for  the  construc- 
tion of  a  particular  kind  of  road,  the  . 
owners  of  property  assessed  for  the  cost  of 
construction  have .  a  right  to  restrain  the 
corporation  from  proceeding  to  construct  a 
different  kind  of  road.  Arhuthnot  y.  City 
of  Victoria,  15  B.C.R.  209. 

5.  Tramway — ^Agreement  to  run  to  city 
limits^Extension  of.j^-The  promoters  of  a 
street ,  railway  company  entered  into  an 
agreement  witi  the  city  in  1888,  and  agreed 
to  run  cars  a,long  Douglas  Street  to  the 
northern  boundary  of  the  city  limits.  They 
became  incorporg.ted  as  a  joint  stock  com- 
pany, and  in  1890,  obtained  a  charter  autho- 
rizing the  construction  of  tramways  con- 
hecting  the  country  districts  with  the  city 
system,~and  in  pursuance  of  the  new  powers 
continued  the  Douglas  Street  tramway 
northerly  along  the  Saanich  Road.  Traffic 
on  this  extension  was  discontinued  in  1898, 
because  it  did  not'  pay.  In  1892,  the  city 
limits  were  extended  so  as  to  include  a  por- 
tion of  the  Saanich  Road  on  wljich  the  tram- 
way had  been  built.  In  1894,  the  company 
obtained  a  private  Act  for  the  consolidation 
and  confirmation  of  its  rights,  powers  and 
privileges,  and  ratifying  the  agreement  of 
1888,  between  the  city  and  the.original  pro- 
moters:— ^Held,  in  an  action  for  a  declara- 
tion that  the  company  was  bound  to  operate 
its  tram  system  along  Douglas  Street  to  the 
extended  city  limits,  that  the  cornpany  was 
not  bound  to  do  so.  Quaere,  whether  a  rate- 
payer could  sue.  Yates  v.  British  CoVujnhia 
Electric  Railway  Company,  Limited,  7 
B.C.R.  323. 


ACTION 
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C.  Pre-emptors  and  Purchasers  of  Crown 
Lands.         ^ 

1.  Pre^emptor.] — ^A  pre-emptor  of  Crown 
lands,  who  has  not  forfeited  his  rights,  is 
entitled  to  maintain  an  action  for  such 
damages  as  he  has  sustained  in  consequence 
of  the  destruction  of  timber  giroving  upon 
his  pre-empted  land.  Kerr  v.  Oamadian 
Pacific  Railway  Company,  49  S.C.R.  33. 

2.  Prospective  purchaser.] — A  prospec- 
tive applicant  to  purchase  Crown  lands  who 
has  staked  the  land  he  intends  to  apply,  for 
before'  fire  has  destroyed  the  timber  thereon, 
but  has  not  made  Ms  application  until  after, 
the  fire,  has  no  right  of  action  for  the  tim- 
ber destroyed.  Kerr  v.  Canadian  Pacific 
Railway  Company,  18  B.C.E.  389. 

3.  Locus  standi  of  suppliant.] — Sup- 
pliant applied  to  be  allowed-  to  purchase  cer- 
tain lands  under  sec.  31  of  the  Land  Act, 
tendering  the  proper  amount  therefor.  The 
application  was  refused  on  the  ground  that 
the  lands  had  been  granted  to  the  railway 
company.  The  suppliant  alleged  that  such 
gra.nt  was  illegally  issued  and  void,  and  the 
Crown  allowed  a,  petition  of  right  to  be 
broughti; — ^Held,  dismissing  the  petition, 
•th?.t  the  suppliant  had  no  locus  standi  to 
obtain  any  relief.  Hall  y.  The  Queen  and 
the  Kaslo  ..and  Slecan  Railway  Company, 
7  B.C.R.  8?,, 480. 

4.  Trespass  —  Reservation  from  settle- 
ment— C.S.B.C.  1888,  c.  66,  sees.  86  and 
87.] — A  person  in  possession  of, waste  lands 
of  the  Crown,  with  the  consent  of  theCrown, 
can  maintain  trespass  against  persons  hav- 
ing no  ititje.  Nelson  .  amd  Fort  Sheppard 
Railway  Company  v.  Parker,  6  B.C.E.  1. 

5.  Trespass.] — A  person  in  possession  of 
Crown  lands,  with  the  consent  of  the  Crown, 
may  maintain  trespass  against  a  wrongdoer. 
Brown  v.  Mother  Lode,  etc.,  Co.,  17  B".CJ.R. 
248. 

|B.  Mineral  claim.] — A  claimant  of  the 
land  as  distinct,  from  the  minerals  has  no 
locus  standi  in  curia  to  question  the  per- 
formance by  a  free  miner  of  the  conditions 
precedent  td  his  right  to  a  valid  mineral 
claim.  -Nelson  dnd  Fort  Sheppard  Railway 
Company  v.  Jerry,  5  B.C.E.  396. 

D.  Miscellarpeous. 

1.   Independence  ^,of     Parliament     Act, 

1875.] — Any  registered  voter,  in  the  Prov- 
ince has  sufficient  interest  to  maintain  an 
action  under  the  Act.  Barnard  v.  Walkem, 
1  B.C.E.,  Pt.  I.,  120. 


2.  Water  rights  and  records.]— No  one 

is  entitled  to  attack  a  water  record  who  is 
not  the  holder  of  one  himself,  or  of  the  equi- 
valent of  a  record,  e.g.,  a  right  to  water 
under  sec.  29  of  the  Act  (S.B.0. 1904, e.  56). 
Brown  v.  Spruce  Creek  Power  Co.,  11  B.C.E. 
243. 

3.  Water  rights  and  records.]— No  one 
is  entitled  to  complain  of  the  diversion  or 
misuse  of  water, by  the  holder  of  a  water 
record  unless  he  himself  holds  such  a  record. 
Spruce  Creek  Power  Co.  v.  Muirhead, ,  11 
IB.C.E.   68. 

4.  Receiver      of      trust      estaie.]  -—  The 

receiver  of  a  trust  estate  cannot  sue  in  his 
own  name  to  recover  funds  belonging  to  the 
estate.  ShaMcro^s  v.  Qaresche,  5  B.C.E. 
320. 


III.  Survival  of. 

Actio  personalis  mpritur.] — ^In  an  action 
for  a  declaration  that  defendant's  were 
trustees  for  the  plaintiff  of  certain  tim- 
ber licences,  or  in  the  alternative  for 
$250,000  damages,  it  was  alleged  that 
the  plaintiff  had  done  all  things  neces- 
sary under  the  Land  Act  to  obtain  special 
timber  licences;  that  before  he  ipade  his 
formal  application  for  such  licences,  the 
defendants  applied  and  falsely  represented 
to  the  commissioner  that  they  -had  per- 
formed all  the  statutory  requirements  to 
entitle  them  to  licences  for  the- same  limits; 
that  the  plaintiff  had  filed  a  protest  against 
defendants'  application;  that  before  the 
determination  of  such  protest,  or  of  its 
having  been  heard,  the  defendants  fraudu- 
lently represented  to  the  commissioner  that 
plaintiff,  had  not  complied  with  the  Land 
Act  as  to  staking  or  advertising,  etc.,  and 
that  he  had  withdrawn  his  protest  and  was 
willing  that  licences  should  be  granted  to 
defendants.'  Plaintiff  died  after  action, 
brought  and  his  executrix  applied  to  be  sub- 
stituted as  plaintiff: — ^Held,  on  appeal,  that 
the  cause  of  action  did  not  survive  to  the 
executrix.  Wilson  v.  McCVare,  16  B.C.E. 
82.  • 

On   FoBEiGN   Judgment — See   Conflict   of 
Laws. 

JoiNDEB    OF — See  ~Peactice. 

Notice    of — See   Execution. 

.Fob  Nuisance — See  Toets. 

By  Shabeholdees — See  Company; 
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I.    JUBISDICTION. 

A.  In  General. 

1.  Extent  of.] — This  Court  has  as  large 
a  jurisdiction  as  the  High  Court  of  Adaair- 
alty,  and  therefore  in  an  action  between 
the  co-owners  for  an-  account  the  ship  may 
be  arrested.  Cope  v.  8.S.  Baven  and  May- 
hew,  11  B.C.K.'  486.  - 

2.  Waiver  of  objection  to.] — Entering 
an  appearance  to  an  action  is  not  a  waiver 
of  objections  to^he  jurisdiction.  Rithet  v. 
Ship  Barbara  Boscowitz,  3'B.C.Il.  445. 


B.  OwnersMp  and  Poss'ession. 

Accounts.  ]^In,  an  action  between  co- 
owners  for  an  account '  the  ship  may  be 
arrested.  Cope  v.  S.S.  Raven  cmd  Mayhew, 
11  B.C.R.  486. 


C.  Wages. 

1.  Lien  for.] — ^A  lien  of  a  seaman  for 
wages  ranks  before  a  statutory  lien  for 
"building,  equipping  or  repairing"  a  ship 
under- sec.  4  of  The  Admiralty^  Court  Act, 
1861;  it  also  rankli  before  a  lien  for  neces- 
saries.     The  Awora,  20  B.C.K.  92. 

2.  Lay.] — A  sailor  who  engages  on  a 
whaling  voyage  and  is  to  receive  a  certain 
sum  per  month  "and  lay"  (the  term  "lay" 
being  set  out  in  the  ship's  articles  as  an 
apportionment  to  the  officers  and '.crew  of 
various  amounts  for  various  kinds  of  whales 
that  are  taken  by  the  ship )  may  include  the 
sum  due  him  under  "the  lay"  in  an  action 
for  wageSy against  the  ship;  the  sum  so  due 
is  not  siibject  to  forfeiture  under  a  clause  in 
the  articles  providing  for  the  forfeiture  of  a 
"bonus"  in  -case  the  seaman  leaves  his 
employment  before  the  final  termination  of 
the  whaling  season.  Farrell  V.  The  "White," 
20  B.C.E.  576. 

3.' Liability  of  master.] — Where  the 
master  of  a  fishing  boat  claimed  jigainst  the 
owner  for  his  wages  an3~  was  met  by  a 
counterclaim  for  the  value  of  miasing  fish- 
ing gear:  it  was  held,  that  the  master  was 
entitled  to  'wages,  but  was  responsible  for 
the  value  of  the  mis-sing  gear  not  accounted 
for.  In  a  small  vessel  of  this  description 
the  master  must  personally  account  for'  the 
property  of  the  owner  entrusted  to  his 
charge  whatever  may  be  said  as  to  his 
responsibility  in  larger  vessels,  where  pro- 
perty may  be  entrusted  to  the  custody  of 
various  officers.  Brown  v.  The  AtUance 
(TSrq...t),   19  -B.C.R.,  529. 

4.  Loss  of  ship.]' — The  rights  of  seamen 
entitled  to  maritime  liens  are  not  affected 
by  the  loss  of  the  ship  after  it  was  sold  b^ 
a  liquidator  in  a  winding-up  of  the  com- 
pany owning  it.  In  re  Fort  George  Lumber 
and  'Navigation  Company,  IS  B.C.R.  473; 
48  S.C.R.  593. 


D.  Building,  Equipping  and  Repairing. 

Conditions  of  action.]— Under  sec.  4 
of  The  Admiralty  Court  Act,  1861,  when  a 
creditor  finds  a  9hip,  or  the  proceeds  thereof 
under  arrest  of  the  Court  in  pursuance 
of  its  valid  process,  he  may  bring  his  action, 
and  the  Court  acquires  immediate  jurisdicr 
tion  over  any  claim  for  building,  equipping 
or  repairing  the  ship..  The  burden  is  not 
cast  "upon  the  litigant  to  show  that  the 
original  action  under  which  the  ship. was 
arrested  must  eventually  succeed.  Momsen 
v;  The  Aurora,  18  B.C.R.  353. 
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E.  'Necessaries. 


1.  Domicile.] — A  company  whose  liead 
ofSce  is  in  England  and  which  is  licensed 
and  registered  to  parry  oil  business  in  British 
Columbia  is  not  "an  owner  domiciled  within 
Canada"  within-  the  meaning  of  sub-sec. 
(6.)  of  Rule  37  of 'the  procedure  in  Admir- 
alty oases.  A  plaintiff  who  has  supplied 
necessaries  in  British  Columbia  to  a  ship 
which,  is  away  from  its  home  port  and  has 
no  owner  domiciled  in  British  Colunlbia,  has 
acquired  a  statutory  lien  for  such  neceST 
saries  when  the  ship  is  arrested  under  the 
warrant  of  tne  Court,  aiid  the  lien  may.be 
enforced  either  upon  the'  trial  or  on ,  a  sub- 
sequent motion.  ■  Victoria  Machinery  Depot 
Company,  Limited  v.  The  Uanada  and  The 
Triumph,  18  B.C.E.  511.; 

2.  Adaptation.] — Alterations  in  the 
structure  and  equipment  of  a  fishing  vessel 
for  the  purpose  of  making  her  fit  to  engage 

.in  fishing  with  dories,  instead  of  as  a 
trawler;  are  "necessaries,"  under  sec.  o  of 
-  The  Admiralty  Court  Act,  1861  (24  Vict., 
c.  10).  Victoria  Machinery  Depot  Com- 
pany, Limited  v.  The  Canada  and  The 
Triumph,    (2^0-2),  18  B.C.R.  515. 

3.  Fishing  tackle.] — Fishing-stores  or 
fishing-tackle  such  as  hooks,  gaffs,  nippers, 
and  knives,  used  in  a  fishjng-boat  are  "neces- 
saries" for  which  the  ship  is  liable.  Piohon 
V.  The  "AlUanoe  Jfo.  2,"  20  B.G.K.  560. 

4.  Taking  security.] — A  party  supplying 
necessaries  to  a  foreign  ship,  and  -taking 
promissory  notes  in  payment,  i^  entitled,  if 
the  notes  are  dishonoured,  to  sue  the  ship 
for  the  original  debt;  if  the  notes  are  in 
part  payment  only,  he  may  sue  the  ship  for 
the  balance  owing.  Victoria  Machinery 
Depot  Company,  Limited  Y.  The  Canada -and 

'^he  Triumph,  18  B.C.R.  511. 

F.  Damage  to  Cargo. 

Where     owner     in     Province.]  —  The 

Admiralty  Court  has  no  jurisdiction  over 
claims  by  owner,  or  consignee  of  goods,  for 
damages  done  thereto  by  negligence  or 
breach  of  duty  by  the  owner,  mas'ter,  or 
crew  of  the  ship,  if  it  is  shown  that,  at 
the  time  of  the  institution  of  the  cause, 
any  such  owner  or  part  vowner  is  resident 
within  the  Province.  Rithet  v.  Ship  Bar- 
hara  Boscoioitz  and  Porter,  3  B.C.U.  445. 

G.  Limitation  of  Liability. 

1.  Registration.] — It  is  only  ships  which 
are  registered  as  British  ships  at  the  time 


of  the  accident  which  are  entitled  to  limit 
their  -liability  under  The  Merchailt  Shipping 
Act,  1862  (25  and  26  Vict.,  e.  63).  Sewell 
V.  British  OolumWa  Towing,  etc.,  Co.,  9 
S.C.E.  527. 

2.  Collision.] — ^The  right  to  limit  liabil- 
ity "under  sec-  12  of  31  Vict.,  c.  58  (Dom.)., 
does  not  apply  to  cases  other  than  those  of 
collision.  Sewell  v.  British  Gohtmiia  Tow- 
ing, etc.,  Co.,  9  S.0;R.  527. 

H.  Forfeiture. 
1.  Under  Behring  Sea  Award  Act. 

1.  Circumstances     of     suspicion.] — The 

ship  on  27th  July,  1895,  was  given  a  clear- 
ance for -Behring  Sea  on  a  sealing  expedi- 
tion by  the  American  customs  officer  at 
Copper  Island,  after  making  a  manifest  of 
things  on  board  of  her.  She  was  boarded  in 
the"  Behring  Sea  on  2nd  Sejfitember  by  tjie 
U.S.S.  Rush,  and  searched  for  indications 
of  an  infraction  of  the  Act,  .particularly 
regarding  the  prohibition  against  the  use 
of  fire  arms  in  the  taking/of  seals,  under 
Article  VI.  of  the  schedule.  In  one  seal 
skin,  out  of  336  then  on  board,  a  hole  was 
discovered  which  might  have  been  caused 
by  a  bullet  or  bijck  shot.  There  was  a  dis- 
crepancy both  in  number  and  kind  between 
the  ammunition  stated  in  the  manifest  and 
that  found  upon  the  seizure,  and  there  were 
fewer  loaded  shells.  The  captain  of  the 
ship  was  called  as  a  witness  and  .denied 
infraction  of  the  Act: — Held,  on  the  evi- 
dence, since  it  was  not  clear  that  the  hole 
in  the  seal  skin  was  caused  by  a  shot,  or, 
if  it  was,  that  the  shot  was  from  the  ship ; 
and  since  the  discrepancy  in  fegard  to  the 
ammunition  was  accounted  for  as  being 
apparently  attributable  to  error  in  the 
manifest,  that  the  action  should  be  dis- 
missed, but  as  there  was  circumstances  of 
suspicion  warranting  the  seizure,  without 
costs.  In  the  Vice-Admiralty  Court.  The 
E.  B.  Marvin,  4  B.C.R.  330. 

2.  Penalty.] — ^The  action  was  for  the 
condemnation  of  the-  ship  for  a  contraven- 
tion of  Article  V.  of  the  schedule  to  the 
Behring  Sea  Award  Act  (Imp.),  1894,  in 
that  her  master  did  not  enter  accurately 
in  the  official  log  b9ok  the  date  and  place 
of  each  fur  seal  fishing  operation,  and  the 
number  and  sex  of  the  seals  captur'ed  each 
day,  in  accordanofe  with  the  rules  for  entries 
in  the  official  log,  i.e.,  "as  soon  as  possible 
after  the  occurrence,"  etc.,  as  required  by 
sec.  281  of  the  Merchant  Shipping  Act, 
1854    (Imp.),  which  is  made  applicable  to 
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every  vessel  engaged  in  the  fur  seal  fishing 
by  sub-see.  3  of  sec.  1  of  the  Award  Act, 
, supra: — Held,  (1)  that  the  oontraveiition 
charged  was  not  one  in  which  the  ship 
could  be  said  to  be  "employed"  within  the 
meaning  of  sec.  1,  sub-sec.  2,  of  the  Award 
Act;  (2)  that  the  penalty  provided  for 
infringement  of  sec.  281  of  the  Merchant 
Shipping  Act,  relating  to  the  particular 
subject  of  keeping  a  log,  alone  applies  to 
the  oflfence,  and  is  incompatible  with  the 
forfeiture  provided  by  sub-sec.  2  of  the 
Award  Act  for  contraveptions  thereof  in 
which  the  ship  is  employed.  The  words 
"as  soon  as  possible"  mean  within  ~a  reason- 
able time,  and,  upon  the  evidence,  it  did  not 
appear  that  there  had  been  unreasonable 
delay.  A  ction  dismissed,  with  reference  to 
assess  damages  caused  by  the  arrest.  The 
Beatrice,  4  B.C.R.  347. 

3.  DUcrepancy    in    ammlunitioii.] — The 

arms  and  ammunition  of  the  ship  were 
inspected  by  an  oflBoer  of  the  U^S.S.  Grant, 
and  a  record  of  all  those  produced  was 
entered  in  the  oflScial  log.  The  ship  com- 
menced sealing  on  1st  August,  and  on  10th 
August  was  boarded  by  an  officer  of  the 
U.S.S.  Rush,  whose  attention  was  called 
to  four  skins  which  had  holes  in  them, 
apparently  caused  by  gaffs.  The  officers  of 
the  Rush,  after  examination,  concluded  that 
these  seals  had  been  shot.  The  "guns  and 
ammunition  were  again  examined  and 
checked,  and  some  small  discrepancy  was 
discovered,  which  was  explained  afterwards. 
The  ship  was  ordered  to  Ounalaska  and  a 
further  count  of  the  ammunition  made. 
While  there  two  of  the  crew  deserted,  tak- 
ing away  one  of  the  boats  and  some  pro- 
visions. '  The  captain  denied  any  infraction 
of  the  Act: — Held,  on  the  evidence,  since  it, 
was  not  clear  that  the  ^oles  in  the  seal 
skins  were  caused  by  shots,  or  if  they,  were 
that  the  shots  were  from  the"  ship,  and 
since  the  discrepancy  in  regard  to  the 
ammunition  was  accounted  for  as,  being 
apparently  attributable  to  error  in  the 
counting,  that  the  action  should  be  dis- 
missed with  costs.  A  counterclaim  was 
made  against  the  Crown  for  damages  foT 
loss  of  the  boat  and  provisions  whilst  at- 
Ounalaska  under  seizure: — ^Held,  th^-t  as 
the  master  was  in  command  and  had  fviU 
control  of  the  crew,  he  alone  was  respon- 
sible for  the  loss,  and  the  counterclaim  was 
dismissed.      The  Aurora,  5  B.C.R.  178- 

4.  Ignorance  of  position.] — In  an  action 
for  condemnation  of  the  ship  for  infraction 
of  the  Act  and  regulations,  it  was  proved 


that  she  captured  seals  and  was  also  seized 
within  the  prohibited  zone.  To  an  objec- 
tion that  Article  I.  of'  the  Schedule  of  the 
Act  only  applies  to  British  •  subjects,  and 
that  there  was  no  proof  that  the  master  or 
any  one  on  board  was  a  British  subject: — 
Hel4,  that  the  proceedings  being, for  for- 
feiture of  the  ship,  the  fact  that  she  was 
proved  to  be  a  British  ship  brought  her 
within, the  Act,  and  that  proof  of  the  master 
being  a  British  subject  would  only  be  neces- 
sary to  a  charge  against  him  for  a  personal 
offence  under  sec.  1.  The  fact  that  the 
master,  by  -reason  of  insufficient  observa- 
tions, inaccurate  chronometers,  was  unaware 
of  the  position  of  the  ship  at  the  time  the 
seals  were  taken,  held  no  defence,  as  to 
catch  seals  without  knowledge  where  he  was 
could  not  be  considered  as  taking  reason- 
able precautions.  Owners  employing  ignor- . 
ant  and  inefficient  navigators  canio^  plead 
such  ignorance  as  a  defence.'  The  Viva, 
5  B.C.R.  174, 

.g.  Master's  responsibility.] — The  ship 
having  been  seized,  and  evidence  given  that 
she  had  taken  seals  within  the  prohibited 
zone: — Held,  a  master  takes  upon  himself  _ 
the  responsibility  of  his  position,  and  if 
through  error,  want  of  care,  ojr  inability  to 
ascertain  ^his  true  position,  he  drifts  within 
the  prohibited  zone  and  takes  seals  there, 
he  thereby  commits  a  breach  of  the  regula- 
tions. No  attempt  to  take  seals  should  be 
made  unless  the  master  is  certaiii  of  his 
position.      The  Beatrice,  5  B.C.R.  171. 

6.  Inference  of  culpability.]  ^  In  an 
action  for  condemnation  of  the  ship,  seized 
fourteen  miles  within  the  prohibited  zone 
with  freshly  killed  seals  on  board,  evidence 
,was  given  for  the  defence,  that  the  Shijo  had 
been  carried  into  the  prohibited  waters  by 
vis  major,  and  that  her  master  was  ignor- 
ant of  her  true  position  by  reason  of  being 
unable  to  Obtain  observations:  —  Held, 
insufficient  to  discharge  the  inference  of 
culpable  infraction  of  the-  Act,  and  that 
it  was  no  excuse  to  say  that  the  state 
of  the  weather  was  such  that  the  master 
could  not  ascertain  his  position.  The 
Ainoko,  5  B.C.R.   168. 

7.  Measure  of  damages.] — The  measure 
of  damages  recoverable  for  a  wrongful 
seizure  under  colour  of  an  infringement  of 
the  Behring  Se^  Awar4  Act,  1894  (Imp.),' 
is  the  whole  injury  caused  by  such  seizure. 
The  Beatrice,  5  B.C.R.  110. 

8.  Onus  of  proof.]— Defendant  schooner 
was  on  the  29th  of  May  boarded  by  an 
American   revenue   cutter   in    pursuance   of 
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the  Beiring  Sea  Award  Act,  1894,  within 
the  prohibited  area  defined  in  the, Act.  She 
then  had  among  the  seal  skins  on  board  six 
skins  of  freshly  killed  seals,  which  the 
master  contended  had  been  killed  before  the 
close  season  corameiiced  (Ist  of  May),  and 
outside  the  prohibited  zone,  viz.;  on  the 
'27th  of  April: — Held,  on  the  evidence  that, 
the  skins  were  taken  diiring  the  close 
season.  Status,  of  an  officer  "duly  com- 
missioned and  instructed"  by  the  President 
of  the  United  States  of  America  to  seize  a 
British  vessel  pursuant  to  the  Behring  Sea 
Award  Act,  1894,  considered.  Remarks  on 
the  effect  of  Sai4  Act  since,  the  field  of 
pelagic  sealing  in  Behring  Sea  has  been 
entered  by  subjects  of  a  power  not  a  party 
to  the  agreement  between  Great  Britain  and 
the  United  States  of  America  under  the 
statute.  The  King  v.  The  Carlotta  CT.  Oox, 
13  B,C.Il.  460. 


2.  Under  Customs  and  Fisheries  Protection 
,     Act. 

1.  Continuous  pursuit.] — ^The  American 
schooner  North  was-  discovered  by  the 
Dominion  Goveriiment  steamer  Kestrel 
hove-to  engaged  in  halibut  fishing  in  Quat- 
sinp  Sound,  Vancouver  Island,  and  within 
the  three-mile  limit.  She  had  at  the  time 
all  her  lishing  boats  out,  but  on  observing 
the  approach  of  the  Kestrel  some  four  or 
five  miles  off,  but  also  within  the  three- 
mile  limit,  the  schooner  picked  up  two  of 
her  dories  and  stood  out  to  Sea.  The  Kes- 
trel made  pursuit,  deviating  Slightly  from 
her  course  in  such  pursuit  to  pick  up  one  of 
the  schooner's  flsEing  boats  with  its  crew, 
and  overhauled  and  seizea  the  schooner 
about  one  and  three-quarter  miles  outside 
the  tliree-mile  limit.  At  the  time  of  seizure 
there ,  were  ireshly  caught  halibut  lying 
about  on,, the  schooner's  decks: — Held,  that 
the  pursuit  having  been  bigun  within  the 
three-mile  limit,  and  having  been  continu- 
ous, tlie  seizure  was  lawful.  The  stopping 
to  pick  up  the  fishing  boat  and  its  crew, 
as  evidence  of  the  offence  committed  by  the 
schooner,  was  not  a  break  in  the  continuity 
of  the  pursuit.  Observations  as  -to  the 
jurisdiction  of  Canada  and  the  Province, 
respectively,  over  fisheries.  ,  The  King  v. 
The  Ship  -North,  11  B.C.R.  473;  37  S.C.R. 
385. 

2.  Continuous  pursuit.] — The  defend- 
ant ship,  a  foreign  fishing  vessel,  was  seized 
by  a  Canadian  fisheries  protection  officer, 
because  of  an  alleged  infraction  of  sec.  10 


of  the  Customs  and  Fisheries  Protection 
Act.  The  ship  was  first  sighted  within  the 
three-mile  limit,  and  being  suspected  of 
poaching,  was,  after  a  "hot  pursiiit,"  seized 
about  five  miles  off  shore.  There  was  evi-^, 
dence  of  the  dories  and  skates  of  gear  hav- 
ing thfe  appearance  of  being  just  hauled  out- 
of  the  water,  also  of  live  ha-libut  being 
found  in  the  hold.  In  an  action  for  for- 
feiture of  the  vessel  after  seizure: — Held, 
that  the  ship  had,  by  Jentry  within  the 
three-mile  limit  for  a  purpose  not  per- 
mitted, committed  a  breach  of  clause  (6) 
of  sec.  10  of  the  Act,  and  was  liable  to 
seizure  and  forfeiture,  notwithstanding  that 
she  was  actually  seized  outside  of  the  three' 
mile  limit.  Held",  further,  that  the  Fish- 
eries and  Boundaries  Convention  o'f  1818, 
between  Great  Britain  and  the  United 
States,  respecting  fisheries,  etc.,  does  not 
apply  to  the  coast  of  British  Columbia  as 
far  •  as  fisheries  are  concerned.  Held, 
further^t  that  under  .Article  1  of  the  Con- 
vention of  Commerce  and  Navigation,  1815, 
between  Great  Britain  and  the  United 
States  no  liberty  or  right'  is  given  to 
foreign  vessels  to  carry  on  fisheries,  biit 
simply  "to  come  with  their  cargoes  to  all 
such  places,  ports  and  rivers  in  the  terri- 
tories aforesaid,  to  which  other,  foreigners 
are  permitted  to  eome,  ,but  subject  always 
to  the  laws  and  statutes  of  the  two  coun- 
tries respectively."  Sec.  186  of  the  Canada 
Customs  Act  would,  therefore,  apply,  which 
makes  it,  unlawful  for  a  vessel  to  enter  any 
place  other  than  a  port  of  entry,  unless 
from  stress  of  weather  or  other  unavoidable 
cause;  as  there /was  no  cause  justifying 
the  entry  of  the  vessel  into  the  "place"  or 
natural  harbour  on  Cox  Island,  it  was  liable 
to  seizure.  The  King  v..  The  Valiant,  19 
B.C.R.   521. 

3.  Burden  of  proof.]^ — IrT  an  action 
brought  in  the  Supreme  Court  of  British 
Columbia  by  His.  Majesty,  on  the  informa- 
tion of  the  Attorney-General  for  Canada, 
for,  the  forfeiture  of  the  Edrie  for  contra- 
vention of  the  Customs  and  Fisheries  Pro- 
tection Act,  the  statement  of  claim  alleged 
■  that  the  Edrie,  being  a  foreign  vessel,  was, 
on  the  21st  of  February,  1911,  found  fishing 
within  three  marine  miles  of  the  coa,st  of 
Canada,  namely,  within  three  marine  miles 
of  the  ^  shore  of  Cox  Island,  British  Col- 
umbia, and  that  such  ship  was  legally 
seized  by  an  Officer  authorized  by  the  Cus- 
toms and  Fisheries  Protectiou  Act,  and 
claimed  the  forfeiture  of  the  Edrie.  The 
statement  of  defence  denied  those  facts  and 
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alleged  that  the  Edrie  was  lawfully  on  the 
high  seas,  and  was  illegally  seized  hy  the 
Canadian  cruiser  Eainbow.  Sec.  10  of  the 
Customs  ^nd  Fisheries  Protection  Act, 
E.S.C.  1906,  c.  47,  enacts  that:  "Every  ship, 
vessel  or  boat'  which  is  foreign,  or  not 
navigated  according  to  the  laws  of,  the 
United  Kingdom  or  of  Canada,  which,  (a) 
has  been  found  fishing  or  preparing  to  fish, 
or  to  have  been  fishing  in  British  waters 
within  three  marine  miles  of  any  of  the 
coasts,  bays,  creeks  or  harbours  of  Canada, 
not  included  within  the  limits  specified  ajad 
described  in  the  first  article  of  the  afore- 
said convention,  or  in  or  upon  the  inland 
waters  of  Canada,  without  a  licence  then 
in  force  granted  under  this  Act;  or  (b)  has 
entereif  such  waters  for  any  purpose  not 
permitted  by  treaty  or  convention,  or  by 
any  law  of  the  United  Kingdom  or  of 
Canada  for  the  time  being  in  force;  shall, 
together  with  the  tackle,  rigging,  apparel, 
furniture,  stores  and  cargo  thereof,  be  for- 
feited"; and  sec.  Zl :  "The  burden  of  prov- 
ing the  illegality  of  any  seizure,  made  for 
alleged  violation,  of  any  of  the  \provisions 
of  this  Act,  or  that  the  oflicer  or  person 
seizing  was  not  by  this  Act  authorized  to 
seize,  shall  lie  upon  the  owner  or  claimant." 
The  judgment  on  the  trial  ^determined  that 
the  defendant  did  not  discharge  the  burden 
of  proof  resting  '  upon  defendant,  and 
adjudged -that  the  Edrie  be  condemned  as 
forfeited  to  His  Majebty  and  be  sold  by 
public  auction: — Held,  on  appeal,  that  the 
trial  judge  was  right.  The  King  v.  Ghle- 
pech  Fish  Company,  17  -B.C.R.  50. 

4.  Fishing  within  territorial  waters.] — 
Where  the  evidence  as  to  the  place  of  the 
seizure  .of  a  vessel  for  unlawful  fifthing 
within  Canadian  waters  is  unsatisfactory, 
and  leaves  itr  doubtful  whether  or  not  the 
'  vessel  seized  was,  at  the  time  of  seizure, 
within  the  three-mile  limit  of  the  Cana- 
dian coast,  it  would  be  unsafe  and  unjust 
to  condemn  her.  The  King  v.  Carlson,-  49 
S.C.E.   180. 


3.  Seal   Fisheries    (North   i'acific)    Acts. 

1.   Evidencei — Statement    of    officer.] — 

The  Court  will  take  judicial  cognizance, 
without  further  proof,  of  an  Imperial 
Order-in^Oouncil,  upon  production  of  a  copy 
purporting  to  have  been  printed  by  the 
Queen's  Printer  in  London.  The  statement 
of  the  captain  or  officer  in,  command  of  a 
warship  making  seizureunder  sub-sec.  5  of 
sec.  1  of  the  Act,  purporting  ~to  be  signed 


by  such  officer,  is  admissible  in  evidence 
upon  proceedings  for  condemnation  without 
proof  of  signature.  The  Minnie  was 
arrested  22  miles  within  the  30-mile  pro- 
hibited zone,  fully  manned  and  equipped  for  _ 
taking  seals,  and  with  one  seal  akin  on 
board: — -Held,  that  the  tevideiice  for  the 
defence  set  out  in  the  judgment  was  insuffi- 
cient tp  satisfy  the  onus  cast  on  the  ship" 
by  sec.  1,  sub-sec.  5  "(A)  to  show  that  she 
was  not  used  or  epiployed  rn  contravention 
of  the  Act.      The  Minnie,  3  B.C.R.  161. 

2.  Onus  of  prooil^] — On  30th  August, 
1891,  the  ship  Oscar  and  Hattie,  a  fully 
equipped  sealer,  was  seized  in  Gotzleb  Har- 
bour in  Behring  Sea,  while  taking  in  a 
supply  of  water: — ^Held,  affirming  the  jiidg- 


-ment  of    the    Court    below,    that  when    a 


British  ship  is.  found  in  the  prohibited 
waters  of  the  Behring  Sea,  the  burden  of 
proof  is  upon -the  owner  or  master  to  rebut 
by  positive  evidence  that  the  vessel  is  not 
there  used  or  employed  in  contravention  of 
the  Seal  Fishery  (Behring's  Sea)  Act,  1891, 
54  &  5S  Vict.  (Imp.),  c.  19,  sec.  .1,  sub-sec. 
5 :- — ^Held,  also,  reversing  the  judgment  of 
the  Court  below>  that  there  was  positive 
and  clear  evidence  that  the  Oscar  and 
Hattie  was  not  used  or  employed  at  the 
time  of  her  seizure  in  contravention  of  54 
&  55  Vict.,  c.  19,  sec.  1,  sub-sec.  5.  The 
Ship  Oscar  and  Hattie  v.  Her  Majesty  the 
Queen,  23  S.C.E.  396. 

3.  Onus  of  proof.] — The  ship-  having 
been  arrested  witliin  the  prohibited  zone 
with  seals  and  implements  for  taking  them 
on  board,  upon  the  trial  of  an  action  for 
her  condemnation  for  infraction  of  the  Act, 
the  captain  was  not  called  as  a  witness  by 
the  defence,  and  the  only  excuse  for  not 
calling  him  was  that  he  had  gone  fishing.  ^ 
The  account  and  explanation  of  the  conduct 
of  the  ship  given  in  evidence  by  the  mate 
and  some  of  the  crew  was  inconsistent  with  : 
reasonable  inferences  against  the  ship 
pointed  to  hj  entries  in  the  log? — Held, 
following-  The  Minnie,  3  srCR.  161;'  4 
Exch.  (Can.)_-151,  that  under  the  Act  the 
clearest  evidence  of  bona  fides  is  required 
to  exonej-ate  the  master  of  a  ship  found  in 
prohibited  waters  with  skins  and  imple- 
ments for  taking  them  on  board,  from  the  , 
impu&tjon  of  ah  infriiigement  of  the  pro- 
visions of  the  Act.  That,  on  the  evidence, 
the  onus  was  not  discharged,  and  the  Court 
was  not-  satisfied  that  the-  ship  had  not 
attempted  to '  take  seals  in  prohibited 
waters,  and  that  s-he  must  be  condemnedj 
— Held,  also,  that  as  no  seals  appeared  to 
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have  been  actually  caught  or  Killed  in  pro- 
hibited waters,  it  was  a  proper  case,  for  the, 
exercise  of  the  discretion  to  release  the 
ship  on  payment  of  a  fine  in  lieu  of  for- 
feiture. In  the  Vice-Admiralty  Court,  the 
Shelby,  i  B.C.E.  342. 

4.  Stress      of      weather.]  — A     sealing 
schooner,   equipped  for    sealing    aijd    with 
gkihs  on  board,  was  driven, iiito  the  pro- 
hibited waters  of  the  Behring  Sea  by  stress 
of    weather.       A    current,    of    which    the 
master    was     ignorant,    had    falsified    his 
reckoning,  so  that  he  was  unaware  of  his 
,   position.      The   schooner   was   seized   by   a 
.  Bussian  war  ship  for  infraction  df  the  Act. 
Upon  action  by  the  Clown  to  condemn  the 
schooner: — Held,  that  the  presence  of  the 
aehooiier  at  the  point  in  question  was  suffi- 
.  ciently  ao'eot^ated  for  to  rebut,  the  statutory 
presumption  that  she  iiad  infringed  the  Act. ; 
The  AinoHa/d  B.C.R.  121. 


II.  Practice. AND  Proceduee. 
A.  Affidavit  to  Leod  Warrant. 

1.  Supplemientary  affidavit.] — Upon  an 
application  to  •  vacate  ,  warrants  '  issued 
against  a  shiTp  undfer  arrest  in  an  action 
in  rem  for  necessaries,  although  it  appeared 
that  on  the  facts  disclosed  in  the  affidavits 
filed  before  the  registrar,  the  Court  would 
not  have  justification  to  issue^he  warrant 
for  arrest,  the  plaintiffs  were^  allowed  to 
file  supplementary  affidavits  to  show  that 

.  there  was  jurisdiction  to  issue  the  warrants 
and  that  the  case  was  one  in  which  the 
discretion  of  the  registrar  could  be  properly 
exercised.  Tiotoria  Machinery  Depot  Com- 
pany, Limited  v.  The  Ganaida  and  The 
triumph,  IS  B.C.R.  511. 

2.  Registrar's,  discretion.] — ^Where  the 
registrar  has  thought  fit,  under  rule  39,  to 
dispense  with  some  particijWs  in  an  affi- 
davit to  lead  to  warrant,  the  Court  will 
not  review  the  exercise  of  his  discretion. 
Letson  v.  The  Tulddi,  17  B.C.U.  170. 


B.  Set-off  and  Counterclaim.       y 

1.  Counterclaim.] — Plaintiffs  built  a 
ship  in  Paisley,  Scotland,  for  a  company  in 
Vancouver,  B.C.  On  her  way  put -certain 
. -repairs  were  made,  amounting  to  f 3,638. 
(  The'  first  instalment  of  ;th€  purchase  price 
not  being  paid,  action  was  commenced "  by 
seizure  of  the  ship.  ^  Defendants  counter- 
claimed  for-  the  above-mentioned  sum,  the 
expenditure    of    which    they    alleged    was 


rendered  necessary  by  the  '_  defective '  work 
and  material  in  her  construction  and  equip- 
ment. On  a  motion  to  strike  out  this 
counterclaim  as  not  being  a  subject  of 
admiralty  jurisdiction: — Held,  that,  the 
counterclaim  not  being  one  made  by  the 
builders  of  the  sMp,  and  not  being  made 
against  the  ship,  the  motion  to  strike  it 
oiit  must  be  allowed.  Bow,  Mohachlan  & 
Co.  V.  The  "Camosun,"   12  B.C.R.  283. 

2.  Set.off.] — In  an  action  m  the 
Exchequer  Court  of  Canada  (Admiralty 
jurisdiction)  for  tne  price  of  a  ship,  where 
the  circumstances  entitle  the  defendant  to 
a  reduction  of  the  amount  claimed,  if  such 
claim  can  be  substantiated,  the  Court  will 
not  exclude  the  propqsed  set-off'.  "Where 
the  ship  was  built  in  Scotland,  and  certain 
repairs  Were  effected  on  her  .way  out  to  the 
British  Columbia  coast,  the  balance  of  con- 
venience is  in  favour  of  trying  out  any  dis- 
putes concerning  those  repairs  at  the  place 
where  the  ship  is  rather  than  at  the  place 
where  she  was  "biiilt.  Bow,  McLacKlan'  d 
Co.  V.  The  "Camosun,"  (No.  '2),  12  B  C.R. 
368.     (See  1909  A.C.  597:    Reporter's  note.) 


C.  Preliminary  Act. 

Amendment.] — It  is  ,a  settled  rule  not 
to  allow  an  application  lor  an  amendment 
.of  the  preliminary  act  at  the  instance  of 
the  party  who  filed  it.  Fallen  v.  The 
Iroquois,  17  B.C.R.  156. 


D.  Judgment. 

Default  of  appearance.] — In  an  action 
in  rem  for  seaman's  wages  wherein  no 
appearance  has  been  entered,  and  the  ship 
is  in  the  marshal's  hands  for  sale  in  another 
cause,  all  preliminary  proceedings  may  be 
waived  and  judgment  entered  forthwith. 
Nosier  v.  The  Aurora,  18  B.C.R.  449. 


•M.^  Custody  and  Sale. 

I.  Seizure  under  fi.  fa.  of  property  in 
hands  of  receiver.]  —  Where  property 
alleged  to  be  part  of  the  equipment  of  a 
ship  is  in  the  possession  of  a  receiver 
appointed  in  an  action  in  rem  in  the 
Exchequer  Court  to  enforce  a  mortgage 
of  the  ship,  such  property  cannot  be  seized 
by  a  sheriff  under  writ  of  fieri  facias  issued 
on  a  judgment  recovered  against  the  regis- 
tered owner  of  the  ship  in  the  Supreme 
Court;     and    the    Supreme    Court    has    no 
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jurisdiction  on  the  application  of  the 
sheriff  to  grant  an  order  directing  the  trial 
of  an  interpleader  issue  between  the.  mort- 
gagees and  the  judgment  creditors.  'Wil- 
liamson V.  Bank  of  Montreal,  6  B.C.K.  486. 
2.  Marshal's  sale.] — ^Where  the  pur- 
chaser of  a  ship  at  a  marshal's  sale  refuses 
to  complete  his  purchase,  the  ship  may  be 
put  up  for  sale  again  without  an  order  for 
re-sale,  and  the  defaulting  purchaser  will 
be  ordered  by  the  Court  to  pay  the  defi- 
ciency, if  any;  on  such  re-sale,  and  the 
costs  caused  by  his  default.  ,  Judicial  sales 
are  not  within  the  Statute  of  Frajids.  In 
the  Exchequer  Court:  In  Admiralty. 
Bachett  v.  The  Ship  Blakeley;-  JEse  parte 
Jones,  9  B.G.E.  430, 


F.  References, 

Inspection.] — On  a  reference  to  the 
registrar  to  ascertain  the  damages  caused 
by  a-  collision  he  has  power  of  his  own 
motion  to  inspect  the  ships  and  cargoes 
oonoerned.  Stockholm  v.  The  Spray,  14 
B.C.R.  191. 


G.  Execution. 

Re-arrest.] — A  warrant,  will  be  issued 
for  the  re-arrest  of  a  ship,  released  on  bail, 
to  answer  the  amount  of  the  claim  and 
costs  for  which  judgment  has  been  recovered 
and  remains  unsatisfied.  Momsen  v.  The 
Aurora  [No..  2),  18  B.C.R.  355. 


H.  Rehearing. 

Fresh  evidence.] — The  master  of  a  fish- 
ing boat  entered  a  claim  against  the  owners 
for  wages,  and  the  owners  counterclaimed 
against  him  for  the  value  of  missing  fishing 
■gear.  Judgment  was  reserved  at  the,  close 
of  the  hearing,  and  before  delivery  of  judg- 
ment the  master  applied  to  re-open  the  case 
in  order  to  give  further  evidence  as  to  the 
missing  gear:— Held,  that  such  an  applica- 
tion should  only  be  granted  in  a  very  spe- 
cial case,  and  in  circumstances  which  would 
not  put  the  other  party  in  an  unfair  posi- 
tion. The,  attention  of  the  master  was 
drawn  to  the  point  in  the  pleadings,  on  the 
evidence  at  the  trial  and  during  argument. 
The  plaintiff  cannot  claim  that  he  was 
taken  by  surprise  in  any  way,  and  the 
application  should,  therefore  be  refused. 
Broion  v.  The  "Alliance  No.  S,"  19  B.C.E. 
529. 


/.  Assessors. 

Time  of  appointment.] — Assessors  will 
be  appointed  in  salvage  cases  wKere  neces- 
sary. The  proper  tiime  to  apply  for  assess- 
ors is  on  the  application  to  fix  date  of  trial, 
Vermont  Steamship  Co.  v.  The  Alley  Palmer 
{No.  1),  10  B.C.R.  380. 

J.  Security  for  Damages. 

Stay  of  proceedings  pending  appeal.] — 

An  application  by  defendant  to  pay  money 
out  of  Court,  which  was  paid  in  by  him 
to  obtain  the  release  of  bis  ship,  arrested 
to  answer  a  claim,  for  salvage,  will,  if  the 
defendant  be  a  foreign  resident,  be  stayed, 
wholly  or  partially,  pending  an  appeal  to 
the  Exchequer  Court .  to  increase  the  sal- 
vage award.  .  Observations  upon  the  scope 
of  bail  bonds,  and  the  retention  of  security 
pending  appeal.  It  is  an  improper  prac- 
tice, and  one  -  which  the  Court  will  dis- 
courage, to  arrest  ,propefty_to  answer  extra- 
vagant ^claims.  Vermont  Steamship  Co.  v. 
The  Ally  Palmer  (No.  3),  10  B.C.R.  383. 

K.  Costs  and  Fees. 

1.  Both  to  blame.]— ^Where  both  vessels 
are  to  blame,  the  costs  of  the  action  are  in 
the  discretion '  of  the  Court.  Lee  v.  The 
Olyrnpian,  2  B.C.R.  84. 

2.  Fiat.] — An  application  for  increased 
counsel  fees  will  te  refused ;  rules  222  and 
226  give  the  Court  power  to  reduce  fees 
but  not  to  increase  them.  Hewitt  v.  The 
"Skeena,"  20  B.C.R,  481. 

3.  Possession  fees.]  —  Where  in  an 
Admiralty  action  a  marshal  is  in  posses- 
sion of  a  ship  simultaneously  under  war- 
rants issued  in  different  actions,  more  than 
one  set  of  possession  fees  will  not  be 
allowed.  ^imlaok  y.  The  Saga,  6  B.C.R. 
522. 

4.  Mileage.] — ^No  greater  sum  than  ten 
cents  a  mile  can  in  any  circumstances  be 
allowed  for  executing  a  warrant  in  Admir- 
alty for  the  arrest  of  a  ship.  Momsen  v. 
The  Aurora,  20  B.C.R.  210.  , 

5.  Misleading  defence.] — Although  the 
plaintiff  fails  in  his  action,  if  the  defence  is 
so  misleading  as  to  invite  unnecessary  con- 
troversy, and  prolong  the  trial,  the  Court 
will  make  no  order  as  to  costs.  McArthur 
V.  The  Johnson,  18  B.C.R.  94. 

L.  Time. 

Court    guided    by   civic   time.] — ^In  the 

service  of  process,  as  well  as  in  its  sittings 
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and  in  the  public  hours  of  its  registry,  the 
Court  will'  be  guided  by  the  civic  time  in 
use  in  the  town  where  the  Court  sits,  unless 
it  is  shown  that  such  time  is  in  fact  incor- 
rect. Vermont  Steamship  Qo.  v.  The  Aiby 
Palmer   (No.  2),  10  B.C.R.  381. 


ADMIRALTY— ALIENS  22 

Of  Guarantee — See  Guabanteb. 

Of  Lease — Bee  Landloed  and  Tenant. 

Foe  Sale  of  Goods— See  Sale  of  Goods. 


III.  Limitation   or  Actions. 

Municipal  Act.] — ^The  statutory  provi- 
sion limiting  to  one  year  the  bringing  of 
actions  against  a  municipality  does  not 
apply  to  actions  in  rem  in  the  Admiralty 
Court.  Kennedy  v.  The  Surrey,  11  B.C.R. 
499. 

CoLitsiONS — See  CoixrsioN. 

Conteacts   or  CABEiAQBY-See   Caeeiees. 

SALVAGE^-S'ee   Salvage.     , 

Seamen — See  Shipping. 

Tug   and   Tow — See   Towage.  i 


ADMISSIONS. 

See  Evidence. 


ADULTERY. 

,     See  DivoKCE. 


ADVERSE  POSSESSION. 

See  Possession. 


AFFIDAVIT. 

See  Evidence. 


AFFIRMATION. 

See  Evidence. 


AGENT. 

Peincipail  and  Agent. 


AGREEMENT. 

See  ConteaOt. 


Foe  Sale  of  Land — See  Vendoe  and 

PUECHASEB. 


ALIENS. 

I.  Natuealization,   22. 
II.  Alien  Laboue  Act/  22. 
III.  Disabilities  and  Capacities,  22. 

A.  In  general,  22. 

B.  Actions  6y  and  against,  22. 


I.  Natuealization. 

Fitness  of  Applicant.] — ^By  the  amend- 
ments of  1903  to  the  Naturalization  Act, 
the  scope  of  the  judge's  duty,  as  limited  by 
the  decision  in  In  re  Weister  (1870),  7 
C.L.J.  39,  is  changed,  and  the  judge,  upon 
an.  opposition  b~eing  filed,  or  an  objection 
taken  in  open  Court  to  the  granting  of  the 
certificate,  has  power  to  take  any  necessary 
measures  to  satisfy  himself  as  to  the 
tru^th  of  the  facts  stateff  by  the  applicant, 
and  of  his  fitness  to  become  a  British  sub- 
ject. In  re  Saddjvro'Malsufuro,  13  B.C.E. 
417. 

II.  ^ALIEN   Laboub  Act. 

Alien    Labour    Act — ^Advertisement.  ]  — 

The  Compiiny  published  in  a  Seattle  news- 
paper iiiis  advertisement:  "Wanted.  First- 
class  machinists.  Apply  Vancouver  Engin- 
eering Works,  Limited,  Vancouver,  B.C.":. — 
Held,  the  advertisement  did  not  contain  a 
promise  of  employment  within  the  meaning 
of  the  ^  Alien  Labour  Act,  as  amended  by 
1  Edw.  VIL,  c.  13,  sec.  4.  Downie  v.  Ton- 
couver  Engineering  Works,  Limited,  10 
B.C.R.  367. 

III.  Disabilities  and  Capacities. 

A.  In  General. 

Liquor  Licence.] — A  Japanese  is  entitled 
to  a  liquor  licence  under  the  Vancouver 
Incorporation  Act,  1900.  In  re  Kanamura, 
10  B.C.E.  354. 

B.  Actions    by   or  Against. 

1.  Foreign  Contract.] — The  Supreme 
Court  of  British  Columbia  has  jurisdiction 
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to  entertain  an  action  for  a  breacli  in 
British  Columbia  of  a  contract  between 
aliens,  made  and  to  be  performed  abroad, 
and  to  apply  all  the  remedies  open  to  suitors 
in  this  Court.  Baspter  v.  Jacobs,  1  B.C.R., 
iPt.  II.,  373. 

2.  Alien  enemy.] — An  alien  enemy, 
resident  in  Canada,  may  maintain  an  action 
for  personal  injuries  sustained  while  fol- 
lowing his  avocation  by  virtue  of  the  orders 
in  council  of  August  7t^  and  15th, '  1914. 
Topay  V.  Crow's  Nest  Pass  Coal  Co.,  20 
B.C.R.  235. 

3.  Arrest.] — An  alien  passing  through 
the  Province  may  be  arrested  on  a  cause 
of  action  which  has  arisen  in  a  foreign 
country.  Maoaulay  v.-  O'Brien,  5  B.C.E; 
510, 

IMMIGEANTS^/See    IMMIGEATION.    ' 

I/EGISLATION   With   Regabd   to—^See  Con- 
stitutional Law. 

.Prohibition  or  Chinese  LAROtrE^-See  Con- 
stitutional Law. 

Eight  or  Voting — See  Constitutional 
Law. 


Woekmen's     Compensation  —  See 
men's  Compensation  Act. 


Work- 


alienation. 

1.  Island  Railway  Act.] — By  the  Stat. 
B.C.,  47  Vict.,  c.  14,  sec.  22,  certain  lands 
acquired  by  the  company  for-  the  construc- 
tion pf  the  railway,  "shall  not  be  subject 
,  to  taxation  unless  and  until  the  same  are 
used  by  the  company  for  other  than  railway 
purposes,  or  leased,  occupied,  sold  or  alien- 
ated." In  January,  1889,  the  Esquimalt  & 
Nanaimo  Railway  Company,  by  agreement, 
gave  to  the  appellants  the  right  to  enter 
and  select  50,000  acres  of  the  said  lands, 
the  appellants  agreeing  to  pay  ^5  per  acre 
in  certain  instalments,  with  interest,  etc.,. 
the  lands  to  be  conveyed  to  the  appellants 
as  soon  as  the  purchase  money-  was  fully 
paid,  etc.  The  appellants  had  entered  and 
surveyea  the  lands  but  never  occiipied  the 
same,  nor  had  they  fully  paid  the  pur- 
chase money.  'The  Provincial  Government 
assessed  the  lands  for  ithe  purpose  of  taxa- 
tion, and  the  Court  of  Revision  confirmed 
the  assessment: — Held,  by  the  Full  Court 
on  appeal:  That  the  Esquimalt  and  Nan- 
aimo Railway  Company  had  not  "leased," 
"sold"  or  "alienated"  the  lands  within  the 


meaning  of  the  Act,  and  that  the  same 
were  not  liable  to  taxation.  Victoria  Lum- 
ber Compa/ny  v.  The  Queen,  3  B.C.R.  16. 

2.  Island  Railway  Act.] — On  the  same 
state. of  facts  as  above,  it  was  held  th.at  the 
transaction  was  ai^  alienation  within  the 
meaning  of  the  Act.  The  Queen  v.  Victoria 
Lwmber  Co/,  5  B.C.R.  288. 


ALIMONY. 

See  DivoECE 


ALTERATION    OF   INSTRUMENTS. 

See  Bills  and  Notes. 


AMENDMENT. 

See  Pleadings. 

-/ 


ANCIENT  LIGHTS. 

See  Peesceiption. 


ANIMALS. 

Dog — Mischievous  Animals  Act.] — In  an 
action  for  damages  for  injuries  caused  by 
the  bite  of  a  dog,  sec.  30  of  the  ilisohievous 
Animals. Act  (C.S.  1888,  c.  5),  does  not  pre- 
clude the  defendant  from-  showing  the 
peaceful  character  of  the  dog;  or  his  ignor- 
ance of  its  vicious  disposition,  but  only 
raises  a  rebuttable  presumption  against 
him.      Nevill  v.  La4,ng,  2  B.C.R.   100. 


APPEALS. 

I.   JUEISDICTION,    26. 

A.  Court  of  Appeal,  26. 

B.  Supreme  Court,  27. 

C.  County  Courts,  28. 

II.  What  Appealable,  28.- 

A.  In  general,  28. 

B.  Finality  of  decision,  30. 

III.  FoBMAL  Conditions  oiff  Appeal, 
A.  Judgments  and  orders,  31. 

i.  Final  or  interlocutory,  31. 

2.  Drawing  up,  entering,   perfect- 
ing, 32. 
Bi  Time  for  appealing,  33. 
O.  Extension  of  time  for  appeal,  35. 


31. 
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Z>.  Place  of  hearing,  38. 

E.  Parties,  38. 

F.  Notice  of  appeal,  38. 

1.  In  general,  38. 

2.  Grounds  of  appeal,  39. 

3.  Filing  of  potioe,  40. 

G.  Consolidation  of  appeals,  40. 
H.  Cross-appeals,  40. 

I.  Setting  down,  40. 
J.  Appeal  hooks,  41. 
1.  Depositing,  41. 
'2.  Contents  of,  42. 
3.  Preparation  of,  42. 
K.  Service^  of,  documents,  43.  , 

IV.  Pebliminaet  Motions,  43.- 
A.  In   general,  43.  "- 

jB.  Preliminary  objections,  44. 

C.  Abandonment,  45. 

D.  Withdrawal,  46.  / 

E.  Dismissal,  46. 

F,  Waiver  of  defects  and  irregular- 
ities, 46. 
V.  Heaking  and  Deteemination,  47. 
A.  In  general:    Rules  of  decision,  47. 
B:  Mvidenc'e:    Trial  de  novo^  47. 

1.  Hearing  de  novo,  47. 

2.  Fresh  evidence,  48. 

C.  What  reviewable  generally,  49. 

1.  Taking  benefit  under  or-der,  49. 

2.  Interlocutory  matters,  49. 

D.  Discretionary  matters,  50. 

E.  Questions  not  raised  telow,  51. 

1.  In  general,  51. 

2.  Jurisdiction,  51. 

3.  As  to  evidence,  52. 

F.  Review  of  facts,  52. 

1.  In  general,  52. 

2.  Drawing-inferences,  52. 

G.  What  errors  warrant  reversal,  53. 
'    1.  Wrong  inference  of  fact,  53. 

2.  Alteration  of  verdict,  53. 

3.  Facts     not     disclosed     to     the 

Court  below,  53. 
M.  Case  made:    Argument,  54. 
VI.  Judgment,  54. 
VII.  Costs,- 56. 

A.  In  general,  60. 

B.  Following  the  event,  58. 

0.  Good  cause  for  depriving  of,  58. 

D.  Abandoned  appeals;  59. 

E.  When  payable,  59. 

F.  Taxation  of,  60. 
VIII.  Secubitt  fob  Costs,  60. 

A.  In  general,  60. 

B.  Application  for,  61. 
IX.  Stat  of  Execution,  62. 

X.  Leave    to    Appeal    to    the    Peivt 
Council,  62. 


I.   JUBISDICTION. 

A.  Court  of  Appeal,  of. 


1.  Previous  decision,]— The  Court  of 
Appeal  is  not  bound  by  its  own  previous 
decisions.  Noble  Five,  etc..  Go.  v.  Last 
Chance,  etc.,  Co.,  9  B.C.E.  516;  In  re 
Bahim,  17  B.C.E.  279;  Gentile  v.  British 
Columbia  Electric  Railway  Company,  18 
B.C.K.  309. 

2.  No  jurisdiction  to  hear  motion  for 
judgment.]— The  Full  Court  is  an  Appel- 
late Court,  and  has  no  jurisdiction  to  hear 
a  motion  for  judgment  on  the  findings  of 
a  jury  referred  to  it  by  a  trial  judge. 
McKelvey  v.  Le  Roi  Mining  Company, 
Limited,,  8  B.C.R.  268. 

3.  Jurisdiction  of,  to  hear  application 
which  may  be  made  before  single  judge.] 
—The  Full  Court  will  not  hear  a  motion  for 
a  rule  nisi  to  quash  a  conviction;  the 
motion  should  be  made  to  a  single  judge. 
BesB  V.  Tanghe,  10  B>C.E.  297. 

4.  No  jurisidiction  as  an  Appellate 
Court  in  matters  of  divorce.]— In  constru- 
ing statutes  the  legislature  must  be  pre- 
sumed to  contemplate  dealing  ohly  with 
subjects  within  its  legislative  control,  and 
as  provincial  legislatures  have  no  power  to 
confer  divorce  jurisdiction  upon  any  Court, 
the  language  of  the  Supreme  Court  Act, 
C.S.B.C.  (1888),  c.  25,  sec.  67,  providing 
that  "an  appeal  shall  lie  to  the  Full  Court 
from  every  judgment,  decree  or  order  made 
by'  a  judge  of  the  Supreme  tJourt,  whether 
final  of~  interlocutory,  and  whether  -such 
judgment,  decree  or  order  shall" be  in  respect 
of  a  "matter  specified  in  the  Rules  of  Court 
or  not,"  caiinot  'be  construed  to  conifer  upon 
the  Full  Court  of  British  Columbia  any 
appellate  jurisdiction  in  divorce  matters. 
The"  Imperial  Act  20  &  21,  Vict.  C.-25,  sec. 
55,  giving  an  appeal  to  the  Full  (Divorce) 
Court  from  all  decisions  of  a  single  judge 
thereof,  is  inapplicable  to  the  Full  Court 
of  British  Columbia..  Scott  v.  Scott,  4 
B.C.R.  316. 

5.  Divorce.]- The  Full  Court  of  the 
Supreme  Court  of  British  Columbia  pos- 
sesses no  jurisdiction  to  hear  appeals,  final 
or  interlocutory,  in  divorce  matters.  Brown 
V.  Brown,  14  B.C.R:  142. 

6.  Habeas      corpus.] — The     Court     of 
—Appeal  has  no  jurisdiction  to  hear  a  motion 

f6r  a  writ  of  habeas  corpus  in  :^e  first 
instance.  Reos  V.  Rahmat  Ali,  15  B.C.R. 
65. 

7.  Habeas  corpus.]  ' —  Thg  Court  of 
Appeal  has  no  jurisdiction,  to  entertain  an 
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appeal  in  habeas  corpus   proceedings. 
re  Tiderington,  17  B.C.K.  81. 

8.  Habeas  corpus.] — No  appeal  lies  to 
tie  .Court  of  Appeal  from,  an  order  dis- 
charging an  accused  person  on  a  writ  of 
habeas  corpus.  In  re  BaMm,  17  B.C.E. 
276. 

9.  Estreatment  of  bail.] — No  appeal  lies 
to  the  Court  of  Appeal  from  an  order  made 
in  the  Cdunty  Court  Judge's  Criminal  Court 
ordeting  the  forfeiture  of  bail  for  the  non- 
appearance of  an  accused  person  in  an 
extradition  proceeding.  Resc  v.  Earvie,  18 
B.C.E.  5. 

10.  Workmen's  Compensation  Act.] — 
Where  an  action  is  brought  under  the 
Employers'  Liability  Act  or  a,t  common  law 
or  both,  and  the  trial  judge  dismisses  the 
action,  a>nd  also  finds  that  the  plaintiff  is 
debarred  from  compensation  under  the 
Workmen's  Compensation  Act  by  reason  of 
his  serious  misconduct  or  wilful  neglect,  an 
appeal  lies  from  the  latter  finding.  Granick 
V.  British  Columbia  Sugar  Refining  Co.,  15 
B.C.R.   198;    44  S.C.R.   105. 

11.  Workmen's  Compensation  Act.] — - 
The- Court  of  Appeal  has  no  power  to  assess 

"  co^peiisation  under  the  Workmen's  Com- 
penss-tion  Act  on  the  dismissal  of  an  action.' 
MoGormich  v.  KelUher  Lumber  Co.,  17 
B.C.R.  422. 

12.  Extension  of  time  for  compliance 
with  order.] — -The  Court  of  Appeal  has 
power,  to,  and  will,  in  a  proper  case,  extend 
the  time  fixed  by  ^n  order  of  the  lower 
Court  for  the  payment  of  costs  or  in  fault 
for  the  dismissal  of  the  action.  Dunlop  v. 
Baney,  6  B.C.E.  320. 

13.  In  regard  to  appeals  to  the  Supreme 
Court  of  Canada.] -^The  Court  cannot  make 
an  order  in  the  action  controlling  proceed- 
ings after  the  perfecting  of  an  appeal  to  the 
Supreme  Court  of  Canada.  Foley  v.  Web- 
ster; 2  B.C.E.  251. 

B.  Supreme  Court,  of.. 

1.  Ultra  vires  order  of  local   judge.] — 

Appeal  to  Supreme  Court  judge  is  the  pro- 
per proceeding  by  which  to  set  aside  an 
ultra  vires  order  of  a  Ideal  judge.  Tate  v. 
Hennessey,  7  B;C.E.  262.  * 

2.  From  assessment-' — ^Municipal  Clauses 
Act,  sec.  135.] — An  appeal  lies  from  a  deci- 
sion of  a  Court  of  Eevision  m  relation  to 
the  assessment  of  a  private  street  to  a 
judge  of  the  Supreme  Court.  In  re  Smith, 
6  B.C.E.   154. 

3.  Appeal  from  County  Courts.]  — 
Under  the  County  Courts  Amendment  Act, 


1892,  an  appeal,  where  the' amount  involved 
is  under  $250,  is  limit^  to  questions  of 
law,  and  where  no  question  of  law  is  dis- 
tinctly raised  before  fk  referred  to  by  the 
County  Court  judge^  no  such  question  is 
open  on  appeal.  Confederated  Life  Assur- 
ance. Co.  V.  Meinn$s,  4  B.C.E.  126. 

4.  Appeal  from  "  County  Court.]  — 
Where  the  amount  involved  is  under  $250, 
the  Court  of  Appeal  has  no  .power  to. weigh 
the  evidence,  but  c^n  only  say  whether  there 
is  evidence  to  sustain  the  verdict.  Mason 
V.  OUver,  2  B.CE.  328. 


,     C.  County  Courts,  of. 

From  Justices. ]^An  appeal  lies  to  the 
County  Court  from  a  conviction  .by  two 
Justices.      Bex  v.  Wirth,  5  B.C.E.  114. 


II.  What    Appealable. 
A.  In    General. 

1.  Order  made  ultra  vires.]— An  appeal 
lies  from  an  order  made  without  jurisdic- 
tion.    Brigman  v.  McKenzie^  6  B.C.E.  56. 

2.  Order  made  ultra  vires. ]^An  order 
made  ultra  vires  should  be  moved  against, 
not  appealed  from.  In  re  Kootenay  Brew- 
ery Go.,  7  B.CE.   131. 

3.  From  an  ex  parte  order.] — The  Divi- 
sional Court  will  not  entertain  an  appeal 
from  an  ex  parte  order  made  by  a  judge. 
The  proper  practice  is  in  the  first  instance 
to  move  before  the  judge  making  such  an 
order  to  rescind  same.  Hudson's  Bay  Com- 
pany y.  Bastlett,  4  B.C.E.  351. 

4.  From  an  ex  parte  order  refusing 
leave  to  issue  concurrent  writs.] — There 
is  no  appeal  to  the  Divisional  Court  from 
the  refusal  of  an  ex  parte  application  for 
leave  to  issue  concurrent  writs  of  summons 
against,  defendants,  who  are  citizens  and 
residents  of  the  United  States,  as  such 
application  Is  not  an  interlocutory  matter 
within  sec.  60,  Supreme  Court  Act.  Semble, 
such  application  js  not  a  proceeding  in  an 
action.     Tai  Tun  Co.  v.  Blum,  2  B.C.E.  348. 

5.  Ex  parte  order.] — Appeal,  is  not  the 
proper  proceeding  by  which  to  set  aside  an 
ex  parte  order  giving  leave  to  serve  notice 
of  a  writ  out  of  the  jurisdiction.  Garesche,- 
Green  &  Co.  v.  Eolla,day,  1  B.C.E.,  Pt.  II., 
83. 

6.  Chamber  order,  from.] — An  order 
made  in  Chambers  upon  a  summons  duly 
sworn,  no  one  appearing  contra,,  is  nqt  an 
ex  parte  order,  and  an  appeal  will  lie  from 
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it  to  tte  Full  Court.  Bigffar  v.  Cor- 
poration of  City  of  Victoria,  6  B.C.R.  130. 

7.  Benefit  taken  under  order  appealed 
from.] — Defendant,,  having  l)een  arrested 
under  a  ea.  re.,  applied-  to  a  judge  for  his 
disoliarge  on  the  ground  that  he  had  not 
intended  to  leave  the  jurisdiction.  The 
judge  made  the  order,  imposing  as  a  term 
that  the  defendant  should  bring  no  action 
in  respect  of  the  arrest.  The  defendant 
served  the  order  on  the  sheriff  and  was  dis- 
charged thereunder : — Held,  that  the  defend- 
ant, having  taken  a  'benetit  under  the  order, 
could  not  appeal  from  the  term  restraining 
him  from  bringing  an  action  in  respect  of 
the  arrest.  Spencer  v.  Cowan,  5  B.C.K. 
151.    J 

8.  Appeal  from  Benchers  of  Law 
Society.] — A  barrister  and  solicitor,  who 
has  been  disbarred  and  struck  oflf  the  roll 
by  the  Benchers,  is  not  obliged  to  apply  -to 
the  Benchers  for  reinstatement  before 
appealing  to  the  judges  of  .the  Supreme 
Court  as  visitors.  In  re  Blake,  6  B.C.R. 
276. 

9.  Imprisonment  for  debt,  appeal  from 
order  for.] — Ah  appeal  lies  direct  Irom  an 
order  committing  a  debtor  to  gaol,  and  no 
preliminary  motion  to  the  judge  for  dis- 
charge is  necessary.  ^  Bulloek  v.  Collins, ,  8 
B.C.R.  23. 

.  10.  Assessment.] — An  appeal  lay  from 
the  decision  of  the  Court  of  Revision  under 
the.  Municipal  Clauses  Act,  R.S.B.C.  1897, 
c.  144,  sec.  135,  to  a  judge  of  the  Supreme 
Court.      Z»  re  Smith,  6  B.C.R.  154. 

11.  Special  Commissioner  sitting  as 
County  Judge.] — The  special  commissioner 
appointed  under  the  Bennett-Atlin  Com- 
mission Act,  1899,  cannot  confer  the  right 
of  appeal  to  the  parties  to  a  dispute  tried 
before  him  by  purporting  to  sit  as  a  County 
Court  judge.  Johnson  v.  Miller,  7  B.C.R. 
46. 

12.  Order  not  drawn  up.] — It  is  within 
the   discretion   of   the   Court  to  vacate   an 

~<«^rder  which  has  not  been  drawn-  up.  Eimp- 
ton  V.   McKay,  4  B.C.R.   196. 

'  13.  Supreme  Court  Act,  sec.  67 — Order 
under  the  Mineral  Act,  1891,  "In  the  matter 
of  mineral  claim,"  and  not  in  any  pending 
cause  in  Court — ^Appealability.]  — The  order 
of  a  judge  extending  the  30  days  provided 
by  the  Mineral  Act  (1891)  Amendment  Act, 
1892,  within  which  to  commence  proceed- 
ings in  a  Court  of  ^competent  jurisdiction 
to  enforce  adverse '  claim,  is  appealable  to 
the  Divisional  Court  under  sec.  67  Supreme 
Court  Act,  though  not  made  in  any  pend- 


ing ca.use.     Be  The  Maple  Leaf  and  La,nark 

Mineral  Claims,  2  B.C.R.  323. 

.    14.  Jurisdiction  in  matters  of  divorce.] 

— ^In  construing  statutes  the  legislature 
must  be  presumed  to  contemplate  dealing 
only  with  subjects'  within  its  legislative 
control,  and  as  provincial  legislatures  have 
no  power  to'  confer  divorce  jurisdiction 
upon  any  Court,  the  language  of  the 
Supreme  Court  Act,  C.S.B.C.  (1888),  o.  25, 
sec.  67,.  providing  that  ."an  appeal  shall  lie 
to  the  Full  Court  from  every  judgment, 
'decree  or  order,  made  by  a  judge  of  the 
Supreme  Court,  whether  final  or  interlocu- 
tory, and- whether  such  judgment,  decree  or 
order  shall  be  in  respect  of  a  matter  speci- 
fied in  the  Rules  of  Court  or  not,"  cannot 
be  construed  to  confer  upon  the  Full- Court 
of  British  Coluinbia  any  appellate  jurisdicr 
tion  in  divorce  matters.  Thp  Impei;ial  Act, 
20  &,  21  Vic.  c.  85,  sec.  55,  gjving  an,  appeal 
to  the  Full  (Divorce)  Court  from  all  deoe-'  . 
sions  of  a  single  judge  thereof,  is  inapplic-  - 
able  to  the  Full  Court  of  British  Columbia. 
Scott  V.  Scott,  4  B.C.R.  316. 


B.  Finality  of  Decision. 

1.  Compromise.] — Plaintiff  counsel,  on 
a  motion  for  judgment  alter  trial,  was 
given  the  Option  of  having  an -issue  ordered 
as  to  a  point  on  which  evidence  was  not 
sufficiently  directed  or  of  taking  judgment 
against  one  defendant  with  costs  and  dis- 
missing the  action  against  the  other  defend^ 
ant  without  costs,  and  elected  to  take  the 
latter  course: — Held,  that  such  judgment 
was  in  effect  a  compromise  and  therefore 
unappealable.  Sun  Life  v.  Elliott,  7  B.C.R. 
189. 

2.  Judge  by  consent  trying  issue  sum- 
marily,]— ^Where  the  interested  parties  in 
garnishee  proceedings  agree  that  a  County 
judge  may  decide  the  matter  in  a  sum- 
mary way,  he  is  in  effect  an  arbitrator,  and 
no  appeal  .lies  from  his  decision.  Harris 
V.  Barris,  8  B.C.R.  307. 

3.  Assessment.]— ^No  appeal  lies  from. 
the  decision  of  a  Supreme  Court  judge 
reviewing  the  assessment  of  a  Court  of 
Revision.  In  re  Vancouver  Incorporation 
Act,  1900,  and  B.  T.  Rogers,  9  B.C.R.  373. 

4.  Summary  Convictions  Act  —  From 
County  Court  sitting  as  Appellate  Court.] 
— No  appeal  lies  from  the  County  Court 
sitting  as  an  ,  Appellate  Court  from  the 
decision  of  a  magistrate  under  the  Provin- 
cial SuramaTy  Convictions  Act.  Re  Lam- 
lert,  7  B.C.R.  396.' 
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5.  Summary  conviction  —  Appeal  to 
County  Court.]— The  decision  of  the  County- 
Court  on  appeal  from  a  summarj'  convic- 
tion IB  final  and  conclusive,  and  a  Supreme 
Court,  judge  has  no  jurisdiction  to  interfere 
by  habeas  corpus.  Rem  v.  Beanvishj  8 
B.C.R.  171. 

6.  Quashing  conviction.] — No  appeal 
lies  to  the  Full  Court  from  the  decision  of 
a  single  judge  quashing  a  conviction  under 
the  Criminal  Code.  Bex  v.  Carroll,  14 
B.C.R.  116. 

7.  Small  Debts  Court.] — An  appeal 
froiA  the  Small  Debts  Couvt  either  to  k 
judge  of  the  Supreme  Court  or  to  the 
County  Court  is  final.  Larsen  v-.  Coryell, 
11   B.C.E.  22. 

8.  Criminal  procedure — 53  Vict.  (Can.) 
c.  37,  sec.  23.] — ^No  appeal  lies  to  the  Divi- 
sional Court  f^m  an  order  appointing  com- 
missioners to  take  evidence  under  sec.  23, 
sub-sec.  2,  Criminal  Law  Amendment  Act, 
1890,  supra.  Begina  v.  Johnson,  2  B.C.K. 
87.  ■ 

9.  Writ  for  service  ex  jurisdiction, 
setting  aside.] — No  appeal, lies  to  the  Divi-- 
sional  Court  from  an  order  setting  aside  an 
order  giving  leave  to  issue  a  writ  of  sum- 
mons for  service  out  of  .the  i  jurisdiction. 
Fuller  V.  Teraia,  1  b!c.R.,  Pt.  11.,  330. 

10.  Interlocutory  matter  —  Leave  to 
issue  concuri-ent  writs.] — ^There  is  no  appeal 
to  the  Divisional  Court  from  the  refusal  of 
an  ex  parte  application  for  leave,  to  issue 
concurrent  writs  of  '  summons  against 
defendants,  who  are  citizens  and  residents 
of  the  United  States,  as  such  application 
is  not  an  interlocutory  matter  within  sec. 
60,  Supreme  Court  Act.  Semble,  sUch 
application  is  not  a  proceeding  in  an  action. 
Tai  Tun  Co.  v.  Bhim,  2  B.C.R.  348. 


III.    FOEMAI,     COHDmONS     OF    APPEAI- 

A.  Judgments,    and    Orders. 
1.  Final  and  Interlocutory. 

1.  Final  order — Demurrer.] — An  order 
allowing  a  demurrer  to  a  pleading  is  a 
final  order  for  the  purpose  of  an  appeal. 
The  Attorney-General  of  British  Colunibia 
V.  The  Canadian  Pacific  BaAhoay  Co.,  1 
B.C.R.,  Pt.  11.,  330. 

2.  Point  of  law.] — An  order  dismissing 
an  action  made  upon  the  hearing  of  a  point 
of  law  raised  by  the  pleadings  before  the 
trial  is  not  a  final  order.  Bohert  Wa/rd  & 
Go.  V.  Olarh,  4  B.C.R.  71. 

3.  Point  of  law.] — On  an  appeal  to  the 
Divisional  Court  from  a  judgment  dismiss- 


ing the  action  upon  anyftrgumrait  upon  a 
point  of  law  on  the  ple?,ding  as  to  the 
sufficiency  of  a  plea  ja  bar  to  the  whole 
action: — ^Held,  that  the  judgment  appealed 
from  was  not  *  final, judgment,  as  it  would 
not  iave  been  so  haA  the  point  been  decided 
the-  other  way,  and  that  the  Divisional 
Court  had  jurisdiction.  Boiert  Ward  <& 
Co.  v.  Cla/rh,  i.  B.C.R.  71. 
.  4.  Point  of  law.]— The  order  deciding  a 
point  of  law  raised  by  the  pleadings,  and 
the  order  dismissing  the  action  consequent 
on  the  decision  of  the  point  of  law  are  both 
interlocutory.  EdAson  General  Electric  Go. 
V.  Edmonds,  4  B.C.R.  354. 

5.  Final.] — --An    order    setting    aside    an- 
order  for  leave  to  issue  a  writ  for  service 
out   of   the   juriscUction   is   a   final   order. 
Fuller  V.  Yerxa,  1  B.C.R.,  Pt.  II.,  330. 

6.  Liberty  to  apply.] — A  judgment 
which  reserves  liberty  \0  apply  is  not  a 
final  judgment.  Wood  v.  Qold^  3  B.C.R. 
281. 

7.  Order  setting  aside  award  and  giving 
leave  to  apply  for  further  directions.]. — - 
Held,  overruling  an  objection  to  the  juris- 
diction of  the  Divisional  Court  to  entertain 
an  appeal  from  an  order  setting  aside  an 
award,  which  gave  the  parties  liberty  to'^ 
apply  for  further  directions,  that  the  same 
was  not  a  final  but  an  interlocutory  order. 
Wood  V.  Gold,  3  B.C.R.  281. 

8.  Reference.] — In  an  action  for.  dam- 
ages for  trespass,  the  i^rial  judge  found 
damages,  and  referred  the  question  to  the 
registrar  to  take  enquiries  and  assess  the 
amount.  The  judgment  was  given  on  the 
30th  of  March,  and  the  report  of  the  regis- 
trar some  time  later.  Notice  of  appeal 
was  given  on  the  3rd  of  July: — Held,  that 
.the  judgment  was  final  when  referred  to 
the  registrar,'^  and  that  the  act  of  inserting 
the  amount,  of  damages  -was  not  necessary 
to  complete  the  judgment.  '  Laursen  v. 
McKinnon,   18  B.C.R^  10. 

9.  Companies — Liquidation.] — ^A  wind- 
ing up  order  is  a  final  order.  In  re  The 
Florida  Mining  Go.,  Ltd.,  8  B.C.R.  388. 


2.  Drawing  Up,  Entering,  Perfecting,  etc. 

1.  Entry  of  judgment.] — ^The  Court  has 
a  discretion  to  refuse  to  allow  the  unsuc- 
cessful party  to  enter  up  judgment  for  the 
purpose  of  appealing.  Lang  v.  Corporation 
of  Victoria,  6  B.C.R.  104. 

2.  Order  to  be  appealed  must  be 
issued.] — In  order  to  maintain  an  appeal 
from  an  order,  it  must  liave  been  drawn  up 
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and  issued.  If  ■'fclie  party  upon  whose  sum- 
mons tHe  order  is  made  refuses  po^  draw  it 
up,  the  other  party  may  obtain  a  similar 
order  upop  summons  on  his  own  ^account. 
If  the  order  made  is,iiiibi  'yyithin  the  terms 
of  the  summons,  then  the  party  in  whose 
favour  it  is  mstde  may  draw  it  up.  MdVoU 
V.  heamy,  3  B^C.E.  360.  .  | 

3.  Order,'/ when-  appealable.] — ^Held,  fey 
the  Full  Court : — A  '  judgment  is  appeal- 
ablefrom  the  moment  that  it  is  pronounped, 
and  an  objection  t©  the  Hearing  of  an 
appeal,  otherwise  regular,  that  the  judg- 
ment appealed  fr,om  had  not  been  entered, 
overruled.     Lang  v.  Yictoria,  6  B.C.E.  117. 

4.  Drawing  up.] — It  is  incumbent  on  a 
successful  party  to  take  care  that  any  order 
or  judgment  in  his  favour  is  drawn  up  in 
clear  and  unmistakable  language,  other- 
wise the  benefit  of  any  doubt  as  to  its 
scope  which  cannot  be  resolved  by  refer- 
ence to  any  prior  or  contemporanseous 
record     or      other      competent     document, 

-should  be  given  to  the  party  aggrieved. 
Belcn&f  y.  MeDonald,  9  B.C.R.  377. 

5.  Order  appealed  from  not /disclosing 
irregularities  complained  of.] — Where  an 
application  to  rescind  an  order  for  a,capias 
on  the  ground  of  irergularities  in  the  issue 
of  the 'writ  is  dismissed,  if  the  order  dis- 
missing, is  not  drawn  up  so  as  to  disclose 
the  irregularities  complained  of  they  will 
not  be  considered  in  appeal.      Tiet  jen  v. 

■Revesteolc,  1  B.O.R.,  Ft.  II.,  365. 


B.  Time  for  Appealing. 

1.  When  right  arises.] — A  judgment 
may  .be ^  appealed  the  moment  that  it  is 
pronounced,  and  it  is  no  pbjection  to  the 
heaiing  of  an  appeal  that  the  judgment 
appealed  from  has  not  been  entered.  La^g 
v.  0%  of  Victoria,  6  B.C.R.  117. 

2.  Judgment  partly  final  and  partly 
interlocutory.] — ^In  an  action  embracing 
several  causes  ol  action  there  may  be  a 
judgmeiit  or  order  which  is  final  as  to  one 
cause  of  action  and  interlocutory  as  to 
others,  ani  a  party  dissatisfied  with  the 
part  which  is  final  must  appeal  within  the 
time  limited  for  that  purpose  and  cannot 
question  its  correctness  in  an  appeal  from 
the  judgment  at  the  conclusion  of  the  vyhole 
action-;     Belcher  v.  McDonald^  9  B.C.R.  377. 

3.  Time  a  quo.] — ^The  time  for  bringing 
an  appeal  from  a  judgment  after  a  trial 
runs  from  the  date  of  signing,  entering,  or 
perfecting  thereof,  and  not  from  the  date 


of  pronouncement.      Short   v.   Fed.   Brand, 
etc.,  Co.,  7  B.C.R.  35.        ■" 

4.  Time  a  quo.] — ^The  time  for  bringing 
an  appeal  from  a  judgment  after  trial  in 
the  County  Court  runs  from  the  date  of 
delivery  of  the  judgment,  and  hot  from 
the  date  of  taking    out    the    final    order. 

-Kirhland  v.  Brown,  13  B.C.R.  -350.      . 

5.  From  which.] — The  time  for  appeal- 
ing from  a  final  judgment  commences  to 
run  when  the  decree  oj:  order  for  judgment 
is  put  into  an  intelligible  shape,  so  that  the 
parties  inay  clearly  understand  what  they 
have  .to  appeal  from,  and  not  from 'the 
entry  of  the  forital  judgment  Upon  the 
order  of  the  Court.  Koksilah  Quarry  Co. 
v.'Beginam,;  5  B.C.R.  600.         .     ' 

6.  Time  within-^which.]— 'A' final  judg- 
ment was  pronounced  and  entered  on  the 
27th  of  July.  _  Notice  _of  appaa,!  was  given 
on  the  24th  of  October  for  the  January 
sittings  of  the  Full  Court,  passing  over  the 
November  sittings  of  the  Full  Court: — ■ 
Held,  that  the  notice  of  appeal  was  given  in 
proper  time.  Traders  National  Bank  v. 
Ingram,  10  B.C.R.  442." 

7.  Garnishee  order.] — ^An  ordeT  deciding 
a  garnishee  issue  was  dated  the  26th  of 
March,  settled  by  the  judge  on  the  15th  of 
July  and  entered  on  the  25th  of  July. 
Notice  of  appeal  was  given  on  the  9th  of 
•July: — ^Held,  that  the  appeal-was  brought 
in  time.  Manley  v.  Maolcintosh,  10  B.C.R. 
84. 

8.  Supreme  Court  Act  Amendment  Act, 
1899.] — The  limitation  of  time  for  appeal- 
ing against  interlocutory  orders  does  not 
apply  to  an  order  made  before  the  Act 
came  into  force.  Witliamson  v.  Banh  of 
Montreal,  6  B.C.R.  480. 

9.  Taxation.] — In  appeals  under  the 
Assessment  Act  (C.S.B.C.  1888,  c.  Ill,  s. 
3),  the  appeal  must  be  brought  within  the 
time  limited  for  appealing  from  final  judg- 
ments in  matters  other  than  actions.  In 
re  YorhshAre.Xhiarqmtee  and  Securities  Cor- 
poration, 4  B.C.R.  2S8. 

10.  Final  judgment.] — Section  16  of  ^l^e 
Supreme  Court  Act  Amendment  Act,  1896, 
exclusively    governs    as    to    the    time    fo^ 
bringing  an  appeal  from  a  final  judgment.' 
Beinhard  v.  McGlusky,  5  B.C.R.  226." 

11.  Fourteen  clear  days.] — Under  sec. 
79  of  the  Supreme  Court  Act  {R.S.B.C. 
1897,  c.  56),  the  provision  as  to  the  four- 
teen clear  days  applies  to  the  service  and 
not  to  the  /filing  of  the  notice  of  appeal. 
Arohilald  v.  McDonald,  7  B.(J.R.  125. 
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G.  Extension  of  Time  for  Appeal. 


1.  Jurisdiction.]  — Under  tlie  Appeal 
Court  Act  (K.S.B.O,  1911,  c.  51),  as  it 
stood  befor«.  the  amendment  of  1913,  the 
C6urt  of  Appeal  had  no  power  to  extend 
the  time  for  appealing  after  the  statutory 
time  had  expired.  Laursen  v.  McKinnon, 
18  B.C.R.  10. 

2.  Jurisdiction  of  Supreme  Court.] — 
The  Supreme  Court,  or  a  judge  thereof,  has 
the  power,  under  Order  LXIV.,  r."7,  of  the 
Supreme  Court  Rules,  to  enlarge  the  time 
for  giving  notice  of  appeal,  although  the 
application  is  not  made  until  the  time  for 
giving  such  notice  has  elapsed.  Laursen 
V.  McKinnon\lfo.  2),  18  B.C.R.  677. 

3.  Grounds  for  relief.  ]^3n  an  applica- 
tion under  sec.  4  of  the  Court  of  Appeal 
Act,  1913,  to  extend  the  time  for  giving 
notice  of  appeal  owing  to  a  slip  of  the 
solicitor  ih  not  giving  notice  until  after  the 
expiration  of  the  time  allowed  imder  mar- 
ginal rule  879:— Held,  that  there  was  not 
suflScient  ground  for  granting  special  leave 
under  said  section.  McEwan  v.  Hessom 
20  B.C.R.  94. 

4.  Grounds  of  relief.] — Where  there  are 
no  special  equitable  circumstances  calling 
for  the  intervention  of  the  Court,  the  time 
for  appealing  from  an  order  will  not  ""at 
the  hearing  be  extended  to  cure  an  objection 
that  the  appeal  is  out  of  time.  The 
appearance  of  counsej  to  take  such  an 
objection  is  not  an  appearance  upon  tne 
appeal  so  as  to  waive  the  objection.  Edi- 
son General  Electric  Company  v.  Westmin-_ 
ster  and'  Vancouver  Tramiway  Company,  the 
Bank  of  British  ColumHa,  5  B.C.R.  34. 

5.  Grounds  of  relief.]— ^At  the  trial 
judgment  was  given  for  the- suppliants,  and 
the  order  for  judgment  was  duly  entered. 
Upon  application  by  the  Crown  to  extend 
the  time  of  appealing  from  the  judgment  on 
the  ground  that  the  solicitor  misappre- 
hended the  effect  of  sec.  16  of  the  Supreme 
Court  Amendment  Act,  1896,  Drake,  J., 
refused  the  application,  holding  that  the 
formal  judgment  not  having  been  entered 
on  the  order  for  judgment,  the  time  for 
appealing  had  not  commenced  to  run;  and 
intimated  that  the  certificate  of  judgment 
granted  to  the  suppliants  under  sec.  16  of 
the  Crown  Procedure  Act,  C.S.B.C.  1888,  c. 
32,  should  not  have  been  obtained  ex  parte. 
Upon  motion  to  the  Full  Court  that  the 
appeal  might  be  brought  on  notwithstand- 
ing the  non-entry  of  the  formal  judgment, 
or  for  a  stay  of  proceedings  until  it  was 


entered,  or  in  the  altern^ive  to  extend  the 
time  for  appealing: — bAa,  (1)  After  con- 
sulting the  other  judges.  That  the  time 
for  appealing  from  a*  final  judgment  com- 
mences to  run  when,the  decree  ox  order  for 
judgment  is  put  into  intelligible  shape,  so 
that  the  parties /'may  clearly  understand 
what  they  have/  to,  appeal  from,  and  not 
from  the  entr/  of  .the  formal  judgment 
upon  the  ord^  of  the  Court.  (3)  After 
examining  the  manager  of  the  Bank  of 
,  B.N.A.  as  to  the  bona  fides  of  an  -assign- 
ment of  the  judgment  to  it:  That  no 
grounds  had  been  shovni  by  the  Crown  to 
warrant  an  extension  of  the  time.  After 
the_  passing  of  the  Supreme  Court  Amend- 
ment Act,  1887,  the  Crown  gave  a  new 
notice  of  appeal  to  the  next  Court,  and  the 
suppliants  moved  the  Full  Court  to  quash 
the  appeal,  the  Crown  making  a  cross- 
motion  to  extend  the  time  if  necessary: — 
Held,  that  the  former  decision  of  the  Full 
Court  had  finally  determined  the  rights  of 
the  parties,  and  the  appeal  should  be 
quashed.  Eoksilah  Quarry  Co.  v.  The 
Queen,  5  B.C.R.  600. 

6.  Grounds  of  belief.: — In  mining  qases.] 
—Owing  to  the  nature  of  the  subject  matter 
the  Court  requires  stronger  ground  for 
extending  the  time  for  appealing  from  judg- 
ments i;n  mining  cases  than  in  other  mat- 
ters.     Atkins  V.  Coy,  5  B.C.R.  6. 

7.  Grounds  of  reIief.]^-The  appellant 
was  advised  by  counsel,  up  to  a  period  eon-- 
siderably  beyond  the^time  for-  appealing 
from  the  judgment,of  an  inferior  Court,  to 
acquiesce  in  it,  but  he  had  since  been 
advised  by  other  counsel  to  appeal,  and  that 
special  hardship  woidd  probably  result  to 
him  if  the  jndgnient  were  allowed  to 
stand: — ^Held,  by  the  l^ull  Court,  insuffi- 
cient ground  for  extending  the  time  f6r 
appealing.      Trask  v.  Pellent,  5  B.C.R.  1. 

8.  Grounds  of  relief.] — ^Notice  of  an 
appeal  from  a  judgment  of  Spink?,  Co.J., 
was  served  on  20tb  September,  1895.  The 
appeal  was  never  set  down  for  argument 
in  the  Supreme  Court,  and  no  further  step 
was  taken  by  the  appellant  for  over  a  year, 
when  respondent  served  on  the  appellant's 
solicitor  notice  of  motion  to  dismiss  the 
appeal.  In  answer  to  the  motion  the 
appellant  produced  an  affidavit  that  the 
reason  for  not  proceeding  with  the  appeal 
was  that  he  h?id  been  unable  to  obtain  the 
notes  taken  at  the  trial  by  the  learned 
County  Court  judge: — Held,  dismissing  the 
appeal,  that  the  appellant  had  no  excuse 
for  not  setting  down  the  Sippeal  within  the 
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time  limited  by  r.  678.  Leave  to  extend 
the  time  for  appealing  refused.  Gething 
V.  Atkins,  5  B.O.R.  138. 

9.  Material  to  support  application.]— 
On  tile  respondent's  succeeding  on  a  pre- 
liminary objection  as  to  the  appeal  being 
out  of  time,  the  appellant  will  not  be  ^ven 
an  opportunity  of  procuring  material  to 
support  an  application  for  an  extension  of 
such  time,  He  should  be  prepared  with 
such  material  Ott  the  argument.  Reinha/rd, 
V.  McOlusky,  5  B.C.R.  226. ' 

10.  Extension  of  time — ^Ex  parte  order 

Extending.] — An  order ' extending  the  time 
for  appealing  to  the  Divisional  Court  is 
irregular  if  made  ex  parte.  The  Divisional 
Court  has  jurisdiction,  and,  in  a  proper 
case,,  ought  to  cure  irregularities  or  want 
of  time  in,  the  bringing  of  i an -appeal,  by 
making  an  order  at  the  hearing  of  the 
appeal  extending  the  time  -  for  appealing 
and  thereupon  proeeeding  to  hear  same. 
VarrelmoMn  v.  The  Phoenix  Brewery,  Com- 
pany  [Limited  liability),  3  B.C.R.   143. 

11.  Need  for  strong  circumstances.]  — 
Sec.  16  of  the  Supreme  Court  Amendnient 
Act,  1896,  (made  applicable  to  County 
Court  appeals  by  the  County  Court  Act 
Amendment  Act, '  1896,  s.  6),  supersedes 
Supreme  Court  Rule  j684,  and  exclusively 
governs  as  to  the  time  for  bringing  appeals 

-from  final  -judgments.  The  time  for  bring- 
ing such  an  appeal  will  not  be  extended 
unless  strong  circumstances  in  favour  of 
such  extension  are  shown. :  Beinhard  v. 
McGluslcy,  5  B.CR.  226. 

12.  Application  for.]  —  Appeal  books 
were  Jiot  deposited  in  time  and  on  an  appli- 
cation to  extend  the  time,  it  was:^ — Held, 
by  the  Full  Court,  tbat  such  application 
should  be  made  as  soon  as  possible  to  a 
judge  in  chambers  if  the  Full  Court  is  not 
si|;ting.  at  the  time,  but  if  so  sitting  that 
the  better  course  is  to  apply  at  once  to  the 
Full  Court.  Ealey  vr  McLwren,  7  B.C.R. 
184. 

13.  Application  for.] — An  appeal  was 
not  entered  in  time  for  the  sittings  of  the 
Full  Court  for  which  the  notice  of  appeal 
had  been  given,  and  on  an  application  to 
the  Full  Court  to  extend  the  time  for 
leave  to  enter  the  appeal  for  next  sittings, 
it  was  Held: — ^that  when  the  Full  Court 
is  sitting  such  an  application  is  properly 
made  to  it.  Mecredy  v.  Quann,  9  B.C.R. 
117. 

14.  Jurisdiction.] — The  Court  has  no 
jurisdiction  to  extend  the  time  limited  by 
sec.   76   of    the     Supreme     Court    Act    as 


amended  by  B.C.  Stat.  1899,  c.  20,  for 
giving  notice  of  appeal.  A  respondent  by 
applying  for  security  for  the  costs  of 
appeal  does  not  waive  his  right  to  object 
that  the  appeal  was  not  brought  in  time. 
Sung  V.  Lmg,  8  B.CR.  423.     ' ' 

IS.  Jurisdiction.]— Rule  743,  providing 
that  a  .  judge"  may  extend  the  time  for 
doing -any  act  although  the  application  is 
not  made  until  after  the  time  appointed, 
is  not  consistent  -withJ^.B.BX!.,  c.  31,  sec.  61, 
"providing  that  every  appeal  to  the  Divi- 
sional Court  shall  be  brought  within  eight 
days,  unless  the  time  shall  be  extended  by 
a  judgCi  and  the  Court  has  power  to 
extend  the  time  for  moving  for ,  a,  new 
tria,l  setter  the  lapse  of  the  eight  days 
provided  by  the  statute.  British  Golunibia 
Iron  Works  Co.  v.  Buse,  3  B.C.R.  170. 

'  D.  Place  of  Bearing. 

1 .  Supreme  Court  Act  Amendment  Act, 

1902.]^Under  the  Supreme  Court  Act  as 
amended  in  1902,  an  appeal  in  a  Victoria 
ease  could  be  heard  by  the  Full  Court  sit- 
ting in  Vancouver  without  consent. 
Raser  v.  McQuade  (No.  2),  11  B.C.R.  169. 

2.  Supreme  Court  Act  Amendment  Act, 
1899.] — ^lu  an  action  commenced  in  the 
Vancouver  Registry,  notice  of  appeal  given 
after  the  i  Act  came  into  force  should  be 
given  for  the  sittings .  of  the  Court  of 
Appeal  in  Vancouver.  Williamson  v.  Bank 
of  Montreal,  6  B.C.R.  480. 

3.  Special  sittings.] — Special  sittings  of 
the  Court  of  Appeal  may  be  held  either  at" 
Victoria  or  Vancouver  to  hear  appeals  in 
actions  irrespectively  of  where  the  writs 
of  sunmions  were  issued.  Yale  Hotel  Co. 
v.  Victoria,  Vancouver  and  Eastern  RaiUpay 
Co.,  9  B.CR.  66. 

E.  Parties. 
Party  interested.]— Sec,  12  of  the  Rivers 
and  Streams  Act,  ,  provides  that  if  a 
"party  interested"~is  dissatisfied  with  the 
judgment  of  the  County  Court  judge  he 
may  appeal  to  the  Supreme  Court:-— Held, 
that  ''party  interested"  means  one  who 
was  a  party  to  the  proceedings  before  the 
judge  appealed  from.  In  re  Smith:  In  the 
matter  of  the  Rivers  and  Streams  Act, 
9  B.C.R.  329. 

F.  Notice  of  Appeal. 

1.  In  General. 

1.  Bringing  the  appeal.] — The  giving  of 
notice   of   appeal   is   the  bringing    of    the 
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appeal,  and  when  such  notice  is  -given 
within  eight  days  o|  the  order  appealed 
from,,  it  is  no  objection  that  the  appeal 
is  not  set  down  or  argued  within  that 
time.    Jn  re  Mlard,  2  B.C.E,.  235. 

2.  Style  of  Court.] — A  notice  of  appeal 
from  a  judgment  of  the  Supreme  Court  is 
properly  intituled  in  that  Court.  Hep- 
burn V.  Beattie,  16  B.C.R.  209. 

3.  Style  of  Court.] — ^A  notice  of  appeal 
from  a  judgment  oi^  the  Supreme  Court 
intituled  in  the  Court  of  Appeal  is  suf- 
ficient to  enable  the  latter  Court  to  allow 
the  style  of  the  Court  to  be  amended. 
Wilson  V.  Henderson,  19  B.C.II.  45. 

4.  Whole  or  part  of  order  appealed 
from.] — When  an  appellant  appeals  gen- 
ially from  a  judgment  or  order,  he  is  to  be 
deemed  to  appeal  from  the  whole.  In  re 
Fqlse  Creek  Arbitration,  20  B.C.R.  453. 


2.  Grounds  of  Appeal. 

1.  Particularity.] —Grounds  of  appeal 
should  be  particularized  that  the  opposite 
party  will  know  beforehand  what  he  has 
to  meet,  and  where  misdirection  is  alleged, 
par,ti<!Ulara  should  be  stated.  Warmington 
V.  Palmer,  8  B.C.E.  344. 

2.  Not  raised.] — A  matter  not  raised 
by  the  pleadings  nor  in  the  notice  of 
appeal  will  not  be  considered  in  the 
Appellate  Court.  Manley  _  v.  Collom,  8 
B.C.R.  165. 

3.  Point  of  law.] — On  an  appeal- to  the 
-Divisional  Court  from  a,  judgment  dis- 
missing the  action  upon  an  objection  duly 
set  out  to  the  sufficiency  of  a  plea  in  bar 
to  the  action,  the  grounds  of  appeal  were 
not  ^t  out  in  the  notice  of  appeal : — 
Held,  that  as  the  point  of  law  for  argu- 
ment on  the  appeal  fully  appeared  on  the 
face  of  the  objection  in  point  of  law  raised 
on  the  pleadings,  it  was  not  necessary  to 
set  it  forth  in  the  notice  of  appeal. 
Robert  Ward  &  Co.  v.  Clwrk,  4  B.C.R. 
73. 

4.  Summary  conviction.] — A  notice  of 
appeal  from  a  conviction  for  playing  in  a 
common  gaming  house,  which  describes  the 
offence  for  which  the  appellant  was  con- 
victed as  "looking  on  while  another  was 
playing  in  a,  common  gaming  house"  is 
insufficient.     Reis  v.  Mah  Yin,  9  B.C.R.  319. 

5.  Amendment  of  notice.] — ^Where  the 
grounds  of  appeal  are  omitted  from  the 
notice  of  appeal,  the  Court  will  permit 
the  notice  to  be  amended  on  terms. 
Bemloohway  \.  Schneider,  3  B.C.R.  88. 


6.  Amendmenf. — Where  it  appears  |hat 
an  .appellant  is  standing  on  his  strict 
legal  rights  and  there /is  no  merit  in  his 
case,  a  Court  of  Appeal  will  not  assist 
him  on  an  application  to  add  a  ground 
of  appeal  to  his  notice.  Fordham  v.  HalV, 
19  B.C.K.  80. 

7.  Omission  of  grouTiAtJ]-^—'^^^  non- 
statement  in  a  notice  of  appeal  of  the 
Court  intended  to  be  appealed  to  is  an 
irregularity.  The  attendance  of  respon- 
dent's counsel  in  the  proper  Court  upon 
the  notice  is  a  waiver  of  such  irregularity, 
thdugh  he  takes  preliminarf  objection  to 
it.  The  omission  to  state  the  grounds  of 
the  appeal  in  a  notice  to  the  Divisional 
Court  is  fatal  to  the  notice.  Amendment, 
by  inserting  the  grounds  allowed  on 
terms.  Bevilockway  v.  Schneider,  3  B.C.R. 
88. 

3.  Piling  of  Notice. 

Time  for.]-^Ullder  sec.  79  of  the  Supreme 
Court  Act,  the  provision  as  to  the  four- 
teen clear  days  applies  to  the  service,  and 
not  to  the  filling  of  the  notice  of  appeals 
Archibald  v.  McDonald,  7  B.C.R.   125. 


C  Consolidation  of  Appeals. 

Similar  orders.] — ^Where  there  are  numer- 
ous appeals  in  regard  to  the,  same  order, 
the  proper  practice  is  to  apply  to  have  the 
appeals  consolidated.  Bodi  v.  Croio's  Nest 
Pass  Goal  Co.,  9  B.C.R.  332. 


H.  Cross-Appeal. 

Withdrawing  notice  of  cross-appeal.]  — 

A  cross  motion  to"  an  appeal  applying  for 
a  new  trial,  having  been  served  by 
respondent,  and  adjournments  obtained  by 
her  to  obtain  affidavits  in  support  of  it, 
which  were  subsequently  filed,  the  Court 
on  objection  by  defendants,  refused  to  per- 
mit the  plaintiff  to  withdraw  such  appli- 
cation.    Atkins  V.  Coy,  5  B.C.R.  6. 


/.  Setting  Down. 

1.  Failure  to  set  down.] — The  omission 
to  set  down  "the  appeal  two  days  before 
the  day  for  hearing,  is  an  irregularity 
only,  and  should  be  relieved  against. 
Cowan  V.  MacauloAf,  5  B.C.R.  495;  Baker 
v.  Kilpatrick,  7  B.C.R.  127. 

2.  Supreme  Court  Act  Amendment  Act, 
1896-^Sec.   16.] — ^The  provisions  for  set- 
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ting  dowii  appeals  are  imperative,  and  an 
appeal  set  down:  for  the  sittings  of  the 
Full  Court  next  after  the  entry  of  the 
order  appealed  from,  being  more  than 
twelve  days  thereafter,  is  out  of  time  and 
will  be  struck  out.  Tollemache  v.  Hob- 
son,  5  B.O,R.  223. 

3.  Supreme  Court  Act  Amendment  Act, 
1896— Sec.  16,  B.C.S.C.R.  678.]— An 
appeal  from  an  interlocutory  order  which  has 
not  ))een  set  down  two  days  before  the  time 
appointed  for  the  hearing  will  be  treated 
as  abandoned  and  dismissed  on  motion  by 
the  respondent.  Reg.  v.  AXdous,  5  B.C.E. 
220. 

4.  Abandonment.]  —  An  interlocutory 
appeal  which  has  not,  .  pursuant  to  the 
Supreme  Court  Amendment  Act,  1896,  sec. 
16,  as  read  with  r.  678,  been  set  down  two 
days  before  the  day  for  the  hearing  of  the- 
appeal,  will  be  treated  as  abandoned. 
Fraser  River  Co.  v.  Gallagher,  5  B.C.K.  82. 

5.  Abandonment.]  —  Defendants  gave 
notice  of  appeal  from  a  judgment  of  a 
County  Court  in  a  mining  cause  rendered 
11th  of  March,  1896,  within  the  time 
provided  by  sec.  29  of  J;he  Mineral  Act 
(C.S.B.C.  1888,  c.  82),  for  the  next  Court, 
but  being  unable  to  procure  the  notes  of 
the  trial  judge,  did  not  set  it  down  for 
that  Court.  In  December,  1896,  they 
obtained  the  notes,  and  in  January,  1897, 
gave  notice  of  moving  the  Full  Court  to 
extend  the  time  for  setting  down  the 
appeal,  showing  that  the  Registrar  refused 
to  enter  the  appeal  without  appeal  books 
containing  the  judge's  notes  being  filed: — 
Held,  that  the  appellants  were  bound  to 
set  the  appeal  down  for  argument  at  the 
next  Full  C^rt,  or  to  move,  that  Court 
for    an    extension    of   time    for    setting    it 

-  down,  and  that  the  neglect  to  take -either' 
course  constituted  an  abandonment.  Kin- 
wej/  V.  Ba/rris,  5  B.C.E..  229. 

/.  Appeal  Boohs. 

V.  Depositing. 

Extending  time  for  depositing  appeal 
books  —  How  application  for  should  be 
made.] — Appeal  books  were  not  deposited 
in  time,  and  on  an  application  to  extend 
the  time,  it  was  heldj^by  the  Full  Court, 
that  such  applications  should  be  made  as 
soon  as  possible  to  a  judge  in  chambers  if 
the  Full  Court  is  not  Bitting  at  the  time, 
but  if  so  sitting  that  the  better  course  is 
to  apply  at  once  to  the  Full  Court.  Haley 
V.  McLaren,  7  B.C.R.  184. 


2.  Coptents  of. 


1 .  Judge's  notes  —  Evidence  omitted 
from.] — Where  a  party  desires  to  introduce 
on  an  appeal,  evidence  alleged  to  have, 
been  omitted  from  the  judge's  notes  of 
evidence,  he  should  first  apply  to  the  judge 
appealed  from  to.  amend  his  notes.  Rert- 
dell  r'.  MoLelUm,  9  B.C.R.  328. 

2.  Procuring  written  reasons.] — ^Where, 
on  an  appeal  from  an  order  made  in 
Chambers,  there  are  no  written  reasons 
and  the  counsel  cannot  agree  as  to  what 
took  place  in  Chambers,  the  Court  may 
refer  the  motion  back  -  to  Chambers  for 
report  arid  re-argument.  Beaven  v.  Fell, 
3  B.C.R.  362. 

3.  Amended  pleadings.]— Where  plead- 
ings have  been  iamended,  the  original 
pleadings  should  not  be  put  in  the  appeal 
books  fexcept  in  oases  where  it  is  important 
that  the  Court  should  know  what  position 
a  party  had  taken  in  the  litigation.  Pry 
V.  Botsford,  9  B.C.R.,  at  p.  245,  Reporter's 
note. 

4.  Ex  post  facto  judgments.] — Judg- 
ments written  after  delivery  are  ineffectual 
for  any  purpose  and  should  not  form  part 
of  the  case,  on  appeal.  Bun  Life  Assurance 
go.  v.  ElUon,  31  S.C.R.  91. 


3.  Preparation  of. 

1.  Evidence  in.] — ^It  is  the  duty  of  a 
party  who  intends  to  appeal  to  have  the 
evidence  so  taken  at  the  trial  that  on 
appeal  it  can  be  properly ,  brought  before 
the  Court.  Stancliffe  &  Co..  v.  City  of 
Tmcomier,  18  .B.C.R.  629. 

2.  Paging.] — ^Appeal  books  shobld  be 
numbered  at  the  top  of  pages.  Haggarty 
V.  The  Lenora  Moumt  Sicker  Copper  Co., 
9  B.C.R.  6. 

3.  One  volume.] — All  appeal  books 
should  be  in  one  volume  except  where  they 
are  too  voluminous,  in  which  event  the 
paging  in  the  second  book  should  follow 
along  consecutively.  Picard  v.  Rgvelstoke 
BoAJbmills  Co.,  Ltd.,  18  B.C.R.  416. 

4.  Preparation  of.] — ^No  costs  will  be 
allowed  for  the  preparation  of  appeal 
books  unless  prepared  in  accordance  with 
the  rules,  and  the  registrar  will  not 
receive  the  books  unless  so  prepared. 
Morgan  v.  The  British-Yukon  Navigation 
Co.,  10  B.C.R.  112. 

5.  Evidence  omitted.] — ^Where  a  party 
desires  to  introduce  on  an  appeal,  evidence 
alleged   to    have   been   omitted     from     the 
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judge's  notes  of  evidence,  he  should  first 
apply  to  the  judge  appealed  from  to 
amend  his  ncjtes.  Bendell  v.  McLellan,  9 
B.C.K.  328. 

6.  Form  of  case  on  appeal  from  Mining 
Courts.] — -The  provision  in  the  Mineral 
Act  (G.S.B.O.  1888,  c.  82,  sec.  29),  that 
appeals  from  the  judgment  of  mining 
courts  may  be  in  the  form  of  a  case 
settled  and  signed  by  the  parties  is  not 
imperative,  and  such  appeals  may  be 
brought  in  the  same  form  as  in  ordinary 
cases.     Atkins  v.  Coy,  5  B.C.R.  6. 


K.  Service  of  Documents. 

1.  Appeal  books.] — ^The  respondent  is 
entitled  to  a  copy  of  the  appeal  book. 
Bcmks  V.  Woochoorth,  7  B.C.R.  385. 

2.  Liquidator,  on.] — Service  on  the 
liqiiidator  of  a,  notice  of  appeal  on  behalf 
of  the  company  from!  an  order  for  its 
compulsory  winding  up  is  riot  necessary. 
In  re  Oro  Fino  Mines,  Ltd.,  7  B.C.R..388. 

3.  Adverse  claim.]^ — Service  of  a  notice 
of'  appeal  from  an  order  refusing  an  appli^ 
cation  to  extend  the  time  for  filing  an 
adverse  claim  upon  the  agent  of  the  solici- 
tor for  the  proposed  defendants  is  gooj 
service.  Kilbourne  v.  UoOuigan,  5  B.C.R.- 
233. 

4.  Summary  '  conviction  : —  Notice  of 
appeal  from.] — A  notice  of  appeal  from  a 
summary  conviction  served  upon  the  con- 
victing magistrate  is  not  invalidated  by 
not  being  addressed  to  and  served  upon 
the  respondent.  Rex  v.  Jordan,  9  B.C.R. 
33. 

5.  Solicitor — Service  on  after  termina- 
tion of  engagement.  ]^-While  a  summons 
to  review  a  taxation  of  costs  under  an 
order  otherwise  worked  out  was  still  pend- 
ing,   a  summons   to   abridge   the   time   for 

r  setting  down  an  appeal  from  the  final 
judgment-^in  the  matter  was  served  on  the 
solicitor  who  took  out  the  first  summons: 
— ^Held,  good  service  notwithstanding  the 
fact  that  the  solicitor's  engagement  with 
the  client  had  terminated,  and  that  he  had 
so  informed  the  party  elTecting  the  ser- 
vice.    Arthur  v.  Nelson,  6  B.C.R.  316. 


IV.  Pbeliminaby  Motions. 

A.  In    General. 

Peremptory  list.] — ^Au  application  to 
take  a  case  oflf  the  peremptory  list  of 
appeals  for  the  day  will  be  refused.     The 


proper  time  to  apply  1b  when  the  peremp- 
tory list  is  being  arranged  at  the  close  of 
the  sitting  of  the  Court  for  the  following 
day.  Scott-Elliott  v.  Satzic  Prairie  Co., 
18  B.O.R.  668. 


B.    Preliminary  Objections. 

1.  Want  of  jurisdiction.] — An  objection 
that  the  Court  has  no  jurisdiction  is  not 
a  preliminary  objection  within  the  meau- 
iag  of  sec.   83   of  the  Supreme  Court  Act 

'(R.S.B.C.   1897,   c.   56).     In  re  Rogers,   9 
B.C.R.  373. 

2.  Defective  appeal  books.] — ^An  objec- 
tion to  the  hearing  of  an  appeal  on  the 
ground  that  thp  appeal  books  are  defective 
and  erroneous  is  not  a  preliminary  objec- 
tion within  sec.  83  of  Supreme  Court  Act. 
Rogers  v.  Reid,  7  B.C.R.  139. 

3.  Quashing.] — Semble,  that  a  motion 
to  quash  the  appeal  is  in  order.  Reg.  v. 
Aldous,  5  B.C.R.  220. 

4.  Striking  out.] — A  single  judge  has 
power  to  order  a  notice  of  appeal  to  be 
struck  out.  Raser  v.  McQuade,  11  B.C.R. 
169. 

5.  Notice.] — ^Notice  of  a,  preliminary 
objection  must  be  served  at  least  one 
clear  day  before  the  time  set  for  the  begin- 
ning of  the  sittings.  UcGuire  v.  Miller, 
9  B.C.R.  1.  • 

6.  Notice.] — ^lo  preliminary  objection 
will  be  heard  unless  proper  notice  has  been 
given.  Failure  to  set  down  an  appeal  is 
an  irregularity  only,  within  sec.  83  of  the 
Supreme  Court  Act.  Baker  v.  KiVpatriclc, 
7  B.C.R.  127. 

7.^  Evidence  to  rebut.] — Appellant  must 
be  prepare^  with  his  evidence  to  rebut 
preliminary  objection  that  his  appeal  is 
out  of  time.  ReinJiard  v.  McGlusky,  5 
B.C.R.  226. 

8.  Extension  of  time — Grounds  of.]  — 
Preliminary  objection  being  taken  that  the 
appeal  was  out  of  time,  the  Court,^  with- 
out deciding  the  point,  directed  the  argu- 
ment on  the  merits  to  proceed  so  that  their 
discretion  might .  be  informed  with  a  view 
of  extending  the  time  in  order  to  cure  the 
objection  if  justice  required.  Wilson  v. 
Marvin,  3  B.C.R.  327. 

9.  Time  to  take.] — At  the  close  of  the 
appellant's  argument,  counsel  for  the 
respondents  moved  to  quash  the  appeal  on 
the  ground  that  notice  thereof  was  given 
before  the  signing  or  entry  of  the  order  for 
judgment.  The  order  had  been  entered 
since   giving   of   the   notice    of    a:ppeal: — 
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Held,  that  this  was  a  preliminary  objec- 
tion, and  should  have  been  taken  before 
the  appellant  opened,  and  that  notice 
thereof  should  have  beep  given  in  pursu- 
ance of  the  Supreijie  Court  Act  Amendment 
Act,  1897,  sec.  12.  MacDonald  v^  Trustees 
of  the  Pcmdora  Street  {Victoria)  Congre- 
gation of  the  Methodist  Church,  5  B.C.R. 
521. 


C.  Abandonment. 

1.  Notice  abandoning  before  order 
drawn  up.] — After  judgment  allowing  the 
appeal  and  adjournment  of  the  Court;  but 
before  the  order  was  drawn  up,  the  matter 
was  spoken  to  before  the  Court  upon  a 
subsequent  day,  in  presence  of  counsel  for 
both  parties,'  by  special  leave,  and  it 
appearing  that  a  notice  (of  which  respon- 
dents' counsel  was.  not  instructed)  aban- 
doning the  -appeal  had  been  served  by  ^ 
appellants'  solicitor  upon  respondents' 
solicitor  on  the  morning  of,  but  before  the 

'argument  of  'the  appeal: — Held,  that  the 
appeal  was  at  an  end  upon  the  giving  of 
the  notice  abandoning  it,  and  the  order 
allowing-  the  appeal'  not  having  been 
drawn  up  no  order  would  be  issued,  but 
the  appeal  should  stand  as  if  struck  out 
of  -  the  paper.  Re  The  Maple  Leaf  and 
Lanark   Mineral  Xllmms,   2   B.C.E,.  323. 

2.  Failure  to  ,set  down.] — Defendants 
gave  notice  of  appeal  from  a  judgment  of 
a  County  Court  in  a  mining  cause,  ren- 
dered 11th  March,  1896,  within  the  time 
provided  for  the  next  Court,  but  being 
unable  to  procure  the  notes  of  the 
trial  judge,  did  not  set  it  down  for 
that  Court.  In  December,  1896,  they 
obtained  the  notes,  and  in  January, 
1897,-  gave  notice  of  moving  the  Full  Court 
to  extend  the  time  forgetting  down  the 
appeal,  showing  that  the  registrar  refused 
to  enter  the  appeal  without  appeal  books 
containing  the  judge's  notes  being  filed: — 

.^Held,  that  th«  appellants '  were  bound  to 
set  the  appeal  down  for  argument  at  the 
next  Full  Court,  or  to  move  that  Court 
for  an  extension  of  time  for  setting  it 
down,  and  that  neglect  to  take  either 
course  constituted  an  abandonment.  Kin- 
ney V.  Barris,  5  B.C.R.  229. 

3.  Failure  to  set  down.]— An  interlocu- 
tory appeal  which  has  not  been  set  down 
two  days  before  the  day  for  the  hearing 
of  the  appeal  will  be  treated  as  aban- 
doned, and  will  be  dismissed  on  motion  by 


"the  respondents.     Reg.  v.  Aldous,  5  B.C.R. 
220. 

4.  Not  argued..] — Points  not  argued 
though  included  in  the  notice  of  appeal 
will  be  treated  as  abandoned.  Warmmg- 
ton  V.  Palmer,  8  B.C.R.  344. 

D.  Withdrarwal. 

Cross-motion.]  —  A  cross-motion  to 
the  appeal  applying  foi?  a  new  trial  hav- 
ing, been  served  by  respondent,  and 
adjournments  obtained  by  her  to  obtain 
affidavits  iii  support  of  it,  which  were 
subsequently  filed,  the  Court,  on  objection 
by  defendants,  refused  to  permit  th^  ' 
plaintif}'  to  withdraw  such  application. 
Athins  V.  Oby,  5  B.C.R   6. 

£i.  Dis'rnissal. 

1 .  Obeying  mandatory  order — Whether 
waiver  of  right  of  appeal.  ]^ — A  party  obey- 
ing a  mandatory  injunuction,  for  dis- 
obedience of  which  he  is  liable  to  attach- 
ment, cannot  be  Aaid  to  have  exeireised  any 
election,  or  thus  to  have  waived  his  right 
of  appeal.  ConsoUdated^  Railway  Co.  v. 
Victoria  Corporation,  5  B.C.R.  266. 

i.  Summary  conviction.] — A  person  by 
paying  the  fine  imposed  loses  any  right  of 
appeal  he  might  otherwise  have  had.  R. 
v.  Neuberger,  9  B.C.R.  272. 

F-  Waiver  of  Defects  and  Irregularities. 

1.  Defective     notice     of     appeal.] — The 

omission  in  the  notice  of  appeal  to  state 
the  Court  intended  to  be  appealed  to  is  an 
irregularity  which  may  be  waived;  and 
the  attendatLOe  of  respondent's  counsel  in 
the  proper  Court  upon  such  notice  is  a 
waiver  of  such  irregularity,  though  he 
take  a  preliminary  objection  to  it. 
Bevilockway  v.  Schneider,  3  B.C.R.  88. 

2.  Expiration  of  time  for  appeal.] — ^The 
appearance  of  counsel  for  the  purpose  of 
objecting  that  an  appeal  is  out  of  time  is 
not  an  appearance  upon  the  appeal  so  as  to 
waive  the  objection.     Hdison  General  Elec- 

.  trie     Co.     V.     Westminster  ^  &     Vancouver 
Tramways  Co.,  Ltd.,  5  B.C.R.  34. 

3.  Failure  to  set  down.] — The  appear- 
ance of  covmsel  to  object  that  the  appeal 
has  not  been  set  down  in  time  is  not  an 
appearance  on  the  appeal  so  as  to  waive 
the  irregularity.  Tollemache  v.  Hobson, 
5  B.C.R.  223. 

4.  Applying  for  security  for  costs.] — 
A  respondent  by  applying  for  security  for 
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the  costs  pf  appeal  does  not  waive  his 
right  to  objeqt  that  the  appeal  was  not 
broTight  in  time.  Sung  v.  Lung,  8  B.C.E,. 
423. 

5.  Applying  for  security  for  coats.] — 
The  respondent  in  an  appeal  from  a  wind- 
ing-up order,  after  -  the  time  limited  by 
sub-sec.  3  of  see.  27  of  the  Companies' 
Winding-up  Aot>  1898,  for  furnishing 
security,  had  e^ired,  demanded  security 
for  the  costs  of  the  appeal: — ^Held,  that 
respondent  had  waived  Ms  right  to  have 
the  appeal  dismissed  on  the  groimd  that 
the  security  was  hot  originally  furnished 
in  time.  In  re  Ine  Florida  Mining  Com- 
pany, Limited,  8  B.C.R.  '388. 

6.  Security  for  costs  not  furnished  in 
time.]  — ■  A  respondent  by  applying  to 
increase  the  amount  of  the  security  for 
costs  waives  his  right  to  object  that  the 
security  was  not  originally  furnisned  in 
time.  In  re  Oro  Fino  Mines,  Limited, 
7  B.C.R.  388. 

7.  Objection  to  status  of  appeal  for 
want  of  solicitor  bringing  same — ^Waiver.] 
— Held,  overruling  an  objection  that  the 
defendant,  whose  solicitor  had  been  ele- 
vated to  the  bench,  had  no  status  on  the 
appeal  for  want  of  notice  to  plaintiffs  of 
arppointmeut   of   a   i^ew   solicitor   to   bring 

.  the  appeal :  that  the  plaintirfs,  by  serving 
D.  with  the  original  summons  for  judg- 
ment, and,  as  it  appeared  they  had  done, 
writing  H.  and  L.  D.  for  -the  grounds  of 
appeal,  had  waived  the  objection.  Deriny 
v..  Saywwrd,  4  B.C.R  212.' 

■y.  Heaeing  and  Determination. 
A.  In  General:    Rules  of  Decision. 

1.  Previous  decisions.] — The  Court  of 
appeal  is  not  boimd  to  perpetuate  error 
and  may  therefore  set  aside  a  former  deci- 
sion. Noble  Five,  etc.,  Co.  v.  Last  Chance, 
etc.,  Co.,  9  B.C.R.  at  p.  516.  In  re  Bahim, 
17  B.C.R.  279;  Gentile  v.  B.C.E.  Ry.,  18 
B.C.R.  309. 

2.  Points  not  argued.]  —  Points  not 
argued,  although  included  in  the  notice  of 
appeal,  will  be  considered  as  abandoned. 
Warmington  v.  Palmer  and  Christie,  8 
B.C.R.  344. 


B.  Evidence:    Amendment:    Trial  fie  Novo. 

1.  Hearing  de  Novo. 

1.  Small     Debts     Court.] — An-  appeal 
from  the  Small  Debts  Court  is  by  way  of 


a  rehearing,  and  witnesses  may  be  called, 
although  not  called  at  the  trial.  Malkin 
v.  Tohin;  Ma/rtin,  Garnishee,  7  B.C.R.  386. 

2.  SumAiary  conviction.] — ^An  appeal 
from  a  conviction  is  a  proceeding  d«  novo. 
In  re  Kworig.  Wo,  2  B.C.H.  336. 

3.  Water  Act.] — ^The  appeal  under  sec. 
36  of  the  Water  Clauses  Consolidation 
Act  (R.S.B.C.-  1897, 'c.  190),  from  the 
decision  of  the  Gold  Coinmissioner  is  a 
trial  de  novo.'  Ross  v.  Thompson,  etc.,  10 
B.C.R.  17L 


2.  Fresh  Evidence  on  Appeal. 

I   1.  Grounds    for    leave  —  Practice.] — A 

party  moving  the  Court  of  Appeal  for  leave 
to  adduce  fresh  evidence,  must  give  notice 
and  serve  affidavits  in  support  :^JIeld,  in 
this  instance,  that,  the.  party  having 
knowledge  of  a  iraud,  and  not  havfng  been 
reasonably  diligent  in  exposing  it  at  the 
time,  he  should  not  be  assisted  -in  doing 
so  on  appeal.  A  strong  and  clear  case 
must  be  made  out  in  order  to  gain  such 
an  indulgence.  Woodford  v.  Hendersot, 
15  B.C.R.°495. 

2.  Practice.] — An  application  to  admit 
further  evidence  whieh  might  have  been 
adduced  at  the  trial  must  be  supported  by 
an  affidavit  of  the  applicant  indicating 
the  evidence  desired  to  be  used  and  setting, 
forth  when  and  how  the  applicant  came 
to  be  aware  of  its  existence,  what  efforts 
were  made  tO  have  it  adduced  at  the  trial, 
and  that  the  applicant  is  advised  and 
believes  that  if  it  had  been  so  adduced, 
the  result  would  probably  have  been  dif- 
ferent. ,    itarvno  v.   Sproat,   9   B.C.R.   335 ; 

1  M.M.C.  481. 

3.  Evidence  on  trial  for  perjury.] — For 
perjury  alleged  to  have  been  committed  at 
the  trial,  the  defendant  was  tried  and 
acqtritted  before  the  trial,  and  on  the 
appeal,  his  counsel  moved  for  leave  to 
read  tne  verdict  in  the  criminal  trial:  — 
Held,  that  such  evidence  was  not  admis- 
sible.    Bbrland  V.  Obote,  10  B.C.R.  493. 

4.  Rejected  at  trial.] — Where  documen- 
tary evidence  is  rejected  at  the  trial,  and 
the  propriety  of  the  rejection  is  not  made 
a  ground  of  appeal,  the  Court*  will  not 
allow  that  evidence  to  be  read  on  appeal 
as    fresh    evidence.      Ba/rper  v.    Cameron, 

2  B.C.R.  365. 

5.  Election  petition.] — On  the  hearing 
of  an  appeal  from  an  application  to 
strike  out  an  election  petition,  the  peti- 
tioners were  allowed  to  adduce   fresh  evi- 
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deuce  to  prove  their  locus  standi.    Janlme 
V.  Siillen,  7  B.C.E.  471. 


C.  What  Beviewable  Generally. 

1.  Taking  Benefit  Under  Order. 

Waiver  by  taking  benefit  under  order 
appealed  from.J^-Defendant  havitig  been 
arrested  under  a  ca.  re.,  applied  -io  a 
judge  for  his  discharge  on  the  ground  that 
he  had  not  intended  to  leave  the  juris- 
diction. The  judge  made  the  order  impos- 
ing as  a  ternji  that  the  defendant  should 
bring  no  actioii  in  respect  of  the  arrest. 
The  defendant  served  the  order  on  the 
sheriff,  and  was  discharged  thereunder: — 
Held,  that  the  defendant  having  taken  a 
benefit  uijder  the  Order,  could  not  appeal 
from  the  term  restraining  him  from 
bringing  an  action  in  respect  of  the 
arrest.     Sjjencer  V.  G'owam,  5   B.C.R.   151. 


2.  Interlocutory  Matters. 

1.  Interlocutory  order — ^Action  decided 
pending  appeal.]  — ^  Where,  pending  an 
appeal  from  an  interlocutory  order  the 
action  itself  has  been  .  decided,'  the  Full 
Court  will-  not  hear  the  appeal.  ,  Fawoett 
V.  Gwnadimi  Pacific  JRaAVway  Go., -^  B.C.R. 
219.  . 

2.  Trial  pending  when   appeal  brought 

on.]— Where  a  motion  to  dissolve  an  inter- 
locutory injunction  has  been  refused  and 
notice  of  appeal  given  before  trial,  but 
not  brought  on  to  be  heard  until  after  the 
trial  has  commenced,  but  not  concluded, 
the  Full  Court  will  not  interfere.  Dunlop 
\.  Homey,  7  B.C.E..  455. 

3.  Dismissal.] — The  Full  Court  dismissed 
an  appeal  from  orders  refusing  injunc- 
tions on  the  ground  ■  that''  there  were 
several  points  of  importance  which  should 
be  deSded  at  the  trial.  Yale  Hotel  Go. 
V.  V.V.E.,  9,  B.C.R.  66.  . 

4.  Rfes  judicata.] — The  Divisional  Court 
is:  not  concluded  by  a  prior  judgment  of 
that  _  Court  given  upon  an  interlocutory 
a,ppeal  in  the  same  case. '  An  action  in 
the  Supreme  Court  can  only,  be  finally 
determined  in  the  last  resort"  in  this. 
Province  by'  a  decision  of  the  highest 
Court  of  final  resort  therein,  namely,  the 
Full  Court,  from  which  an  appeal  lies,' as 
of  right,  to  the  Supreme  Court  of  Canada. 
Edison  General  Electric  Co.  v.  Edmonds, 
4  B.C.R.  354. 


D.  Discretionary    Matters. 


1.  Refusal  to  review.]— Where  the  judgp 
has  absolute  discretion,  and  it  is  noj;  oft 
cannot  be  shown  that  he  has  exercised  ii,  * 
improperly,  the  Court  of  Appeal  will  ^ 
not  readily  interfere.  Where,  therefore, 
through  a  slip  in  the  solicitor's  offioe,  coun- 
sel was  not  notified  in  time  to  appear  at 
the  trial,  and  judgment  was  entered  on 
default  of  appearance,  and:,  as  a  term  of 
being  allowed  in  to  defend,  defendant  was 
required  to  pay  all  costs  and  also  pay  into 
Court  the  amount  of  the  judgment: — ^Held, 
that  it-  would  be  inadvisable  for  the  Court 
of  Appeal  to  interfere  with  the  ruling. 
Royal  Bank  of  Canada  v.  Fullerton  Lum- 
ber and  Shingle  Oompahy,  Limited,  17 
B.C'.R.  11.  I 

2.  Striking  out  pleadings.] — ^When  •  a 
judge  to  whom  an  application  has  been  made 
to  strike  out  a  statement  of  claim,  on  the 
ground  that  it  discloses  no  reasonable 
cause  of  action,  has  exercised  a  discretion 
and  made  an  order  refusing  the  applica-^ 
tion,  that 'order  ought  not  to  be  inter: 
fered  With  on  appeal  xmless  the  judge 
below  decided  the  case  upon  an  erroneous 
principle  or  omitted  to  ^take  into  con-" 
sideration  something  which  ought  to  have 
influenced  his  judgment.  Cooper  v.  The 
Yorkshire  Guarantee  and  Securities  Cor- 
poration, lAmited,  11  B.C.R.  97. 

3.  Jury.] — ^Where  the  judge  of  first 
instance  has  exercised  his  -  discretion  in 
refusing  a  jury,  the  Court  of  Appeal  will 
not  interfere.  MoAfthur  y.  Rogers,  17 
B.C.R.  48. 

4.  Costs  of  adjournment.] — Defendants 
got  an  order  at  ihe  trial .  for  inspection, 
of  a  vein  in  the  plaintiff's  claim  whicii 
they  alleged  was  the  continuation  of  a 
vein,  the  apex  of  which  was  -within  the 
limits  of.  their  own  claim.  And  the  plaint? 
iffs  alleging  that  such  order  necessitated 
inspection  by  them  of  other  sipilar  places 
on  this  property  with  a  view  to  furnish- 
ing" evidence  to  rebut  that  which  might 
be  adduced  by  reason  of  plaintiff's  iiispec- 
ticBi,  aaid  therefore  «a  adjournment  for 
that  purpose,  were  allowed  the  adjourn- 
menti  but  only  on  terms  that  all  costs 
occasioned  thereby  should  be  borne  by 
them  in  any  event: — Held,  on  appeal,  that 
such  costs  should  abide  the  result  of  the 
issues  jto  which  the  inspection  related. 
Pron  Mask  v.  Centre  Star,  7  B.C.R.  66. 
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I ,  E.  Questions  Not  Rwised  Below. 

1.  In  General  ' 

1.  Summary   conviction.] — A   defendant 
'  is  preclilded  from  appealing  on  the  merits 

who  pleaded  guilty  before  the  magistrate. 
Beg.  V.  Bowman,  6  B.C.B,.  271. 

2.  Questions  of  fact  and  law.] — Where  a 
point  is  one  of  fact,  or  of  mixed  law  and 
fact,  it  cannot  be  raised  in  the  Cpurt  of 
Appeal  for  the  first  time  unless  the  Court 
is  satisfied  that  by  no  possibility  oquld 
evidence  have  been  given  which  would 
affect  the  decision  upop  it;  but  where  the 
point  is  wholly  on6  of  law,  such,  for 
instance,  as  the  construction  of  a  statute, 
it  may  be  raised  for  the  first  tinie  on 
appeal  subject  to  such  terms,  if  any,  as 
the  court  may  see  fit  to  impose.  Stone 
V.  Bossland  Ice  and  Fuel  Oompany,  12 
B.C.E,.  66. 

3.  ObjectioQ  not  taken  in  Court  below.] 
— ^An  objeoyon  that  a  denia,!  is  insufficient 
cannot  be  entertained  yhen  taken  for  the 
first  time  on  appeal,  the  issue  having  been 
trie*  on  the  assumption  that-  the  denial 
was  sufficient.     Jackson  v.  MyUus,  3  B.C.R. 

,149;    23   S.C.R.  485. 

4.  New  defence.] — The  Full  Court  will 
not  allow  a  defence  to  be  raised  for  the  first 
time  bas,ed~  on  non-compliance  with ,  the 
directions  of  the  Mineral  Laws  relating  to 
location.      Eogg  v.  Farrell,  6  B.C.K.  387.  ^ 

5.  Summary  conviction.] — A  defendant 
convicted  Of  an  infraetioli  of  a  municipal 
bylaw  is  precluded  froni  contending  on 
appeal  that  the  bylaW  is  ultra  vires  unless 
the  objection  was  taken  before  the  magis- 
trate.     Reg.  v.  Bowman,  6  B.C.K.  271. 

6.  Excess  of  powers  by  joint  stock  com- 
pany.]— ^The  question  of  ultra  vires  not 
having  been  raised  in  the  Court  below,  is 
not  open  on  appeal.  McKay  Bros.  V.  Vic- 
toria Yukon  Trq,ding  Oompamy,^  B.C.K.  37. 


2.  Jurisdiction. 

1.  Jurisdiction — ^Point  not  taken  in 
Court  below.] — Unless  objectiori  is  taken  to 
the  jurisdiction  of  the  Court  below  at  the 
trial,  it  will  not  be  considered  in  appeal. 
GeUnas  v.  Clark,  8  B.C.K.  42.  ^ 

2.  Jurisdiction.]— ^Where  an  action  for 
malicipus  prosecution  is  tried  in  th^e  County 
Court  without  objection  on  the  jiart  of 
either  person  and  judgment  given  for  the 
plaintiff,  the  question  of  jurisdiction  can- 
not be  raised  ,  on  appeal.  Rohitaille  v. 
Mason,  9  B.C.R.  499. 


3.  As   to   Evidence. 

Documentary  evidence  —  Rule  674  — 
Atteiqpt  to  introduce  as  fresh  evidence  on 
appeal,   evidence  rejected  at  the  trial.]  — 

Documentajry  evidence  was  rejected  at  the 
trial,  and  the  propriety  of  the  rejection 
was  not  made  a  ground  of  the  appeal : — 
Held,  that  the  Court  would  not  allow  the 
evidence  to  be  read  on  the  appeal  as  fresh 
evidence  under-  r.  874.  Harper  v.  Qameron,  _ 
2  B.C.K.  365.  .    ' 

P.  Review  of  Facts. 
1.  In  General. 

1.  Reversing  trial  judge.  ]-^An  Appel- 
late Court  will  not-  interfere  with  the  find- 
ings of  fact  of  the  trial  judge,  in  cases 
where  the  demeanour  of  witnesses  or  the 
observation  of  incidents  at  the  trial  may 
have  an  important  effect  on  the  estimate 
to  be  placed  upon  the  evidence,  unless  the 
Appellate  Co«rt  is  satisfied  that  the  trial 
judge  is  clearly  wrong.  McKay  Bros  v. 
Victoria  Tukon  Trading' Go.,  9  B.C.R.  37. 

2.  Rehearing.  ]^0n  an  appeal  from  _a 
judgment  by  a  trial  judge,  sitting  alone, 
the  hearing  of  the  appeal  is  a  re-hearing 
of  the  cause ;  and  where,  giving  to  the  views 
of  -the  trial  judge  as  to  the  credibility  Of  . 
particular  witnesses  the  weight  which  is 
justly  due  to  such  views,  the  Court  of 
Appeal  cannot  reconcile  his  decision,  with 
the  inferences  to  be  drawn  from  admitted 
facts,  or  from  facts  proved  "by  crediblg  wit- 
nesses or  documents,  that  Court  should  not 
generally  regard  itself  as  bound  by  his 
conclusions.  Voigt  v.  Groves  arid  others, 
12  B.C.K.  170. 

3.  Inference.] — -A  finding  of  fact,  based 
entirely  upon  the  inference  which  the  trial 
judge  has  drawn  from  the  evidence  before 
him,  may  be  freely  reviewed  by  the  Court 
of  Appeal.  Baywlaxd  v.  Dunsmuir  and 
Harrison,   11   B.C.K.  375. 

4.  Overruling  judgment  of  Court 
below.] — ^In  considering  appeals  on  ques- 
tions of  fact,  the  Court  of  Review  must 
make  up  its  mind,  not '  disregarding  the 
judgment  appealed  from,  but  carefully 
weighing  and  considering  it,  and  not  shrink- 
ing from  reversing  it  if,  after  a  full  con- 
sidieration,  it  coines  to  the  conclusion  that 
the  ,  Court  appealed  from  was  wrong. 
Ericcson  y.  Marlatt,  18  B.C.R.  120. 

2.  Drawing  Inferences  of  Fact. 

Right  to  draw  inferences.] — The  Court 
of    Appeal,    notwithstanding    an    apparent 
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misdireetion  of  the  jury,  can  draw  such 
inferences  of  fact  as  are  not  inconsistent 
>vith  the  verdioii.  Barris  v.  Brunette  Saw 
Mill  Go.,  3  B.C.R.   172. 

G.  What  Errors   Warrant  Reversal. 
1.  Wrong  Inference  of  Fact. 

1.  Evidence  taken  on  commisiion.]- — In 

an  action  in  the  Yukon  for  damages  for 
breach  of  contract  tried  before  a  judge 
without  a  jury,  the  evidence  for  the  defence 
being  evidence  .taken  on  commission,  the 
Court  held  that  the  contract  sued  on  was 
made  with  defendant  company,  and  not 
with  one  Munn,  as  alleged  by  the  defence, 
and  gave  judgment  for  plaintiffs.  On 
appeal: — Held,  reversing  the  finding  and 
allowing  the  appeal,  that  the  Court  had 
failed  to  appreciate  the  evidence.  MoKay 
Bros.  V.  V.Y.T.  Co.,  9  B.,C.R.  37. 

2.  Positive  in  preference  to  negative 
testimony.]  —  Where  the  trial  judge 
accepts  ^positive  in  preference  to  the  nega- 
tive testimony,,  the  Full  Court  will  not 
interfere  unless  he  is  clearly  wrong.  Mil- 
ton V.  The  Corporation  of  the  District  of 
Surrey,  10  B;C.R.  296'. 

2.  Alteration   of  Verdiqt. 

Amending  verdict.]  —  After  judgment 
was  pronounced  and  ihe  jury  was  dis- 
charged, at  the  direction  of  the  Court,  the 
jury  was  recalled  and  asked  certain  ques-, 
tions  as  to  the  meaning  of  the  verdict,  and 
the  verdict  was  amended  dccordingly: — 
Held,  that  whatever  was  done  after  the  dis- 
charge of  the  jury  was  a  nullity.  Water- 
la/nd  y.  City  of  Greenwood,  8  B.C.B..  396. 


3.  Facts  Not  Disclosed  to  the  Court  Below. 

Non-disclosure  of  material  fact — Effect 
of  —  Whether  objection  available  on 
appeal.] — It  appeared  that  a  writ  endorsed 
to  prosecute  an  adverse  claim  under  the 
Mineral  Act,  1'891,  in  the  Supreme  Court, 
had  been  issued  before, an  application  for  an 
order  extending  the  tiiiie  for  bringing  action 
in  the  County  Court  was  made;  but  that 
fact  was  not  disclosed  to  the  judge  upon  the 
application: — Held,  allowing  an  appeal, 
that  the  fact  of  the  issue  of  the  Supreme 
Court  writ  was  material  to  the  original 
application  and  should  have  bpen  disclosed. 
Such  a  circumstance  can.  be  taken  advan- 
tage of- upon  an  appeal   from,   as  well   as 


upon  a  motion  to  rescind,  the  order.     ^^^ 
The  Maple  Leaf  and  Lanark  Mineral  Claims', 
2  B.C.K.  323;    I  M.M.C.  68.  ^^' 

K 

H.  Case  Made:,  Argument  of  Counsel. 

1.  Opening  case.]-^-On  appeal,  counsel 
should  exhaust  his  ease  in  opening.  War- 
mington  v.  Palmer  and  others,  8  B.C.R.  344. 

2.  Unargued      points.]    —   Points     not 
argUed,  although  included  in  the  notice  of   ' 
appeal,     will     be     considered     abandoned. 
Wwrmington  v.  Palmer  &  Christie,  8  B.C.R. 
344. 


VI.  Judgment. 

1.  Entering  judgment  for  the  lilaintiff.] 

— Where  judgment  has  been  entered  for  the 
defendant  on  motion  after  the  rendering  of 
the  verdict,  and  the  Court  of  Appeal  is  of 
opinion  that  upon  the  evidence  and  the 
findings  of  the  jury  the  plaintiff's  case  is 
made  out,  and  that  it  has  all  the  necessary 
material  before  it,  it  will  enter  judgment 
for  the  plaintiff,  and  not  grant  a  new  trial. 
Scott  v.  B.C.  MilUngCo.,  3  B.C.R.  221. 

2.  Entering  judgment.]— Tiie  Divisional 
Court,  on  a  motion  for  new  trial,  has  power 
to  enter  a  -final  judgment  for  defendant 
when  there  is  no  evidence  to  sustain  the 
verdict.  Kerr  &  Begg  v.  Cotton,  2  B.C.R. 
246. 

3.  Entering  judgment.] — On  the  second 
trial  of  an  action  on  a  promissory  note, 
where  the  defence  alleged  fraud  on  the  part 
of  the  plaintiffs  in  obtaining  the  indorse- 
ment, the  jury  disagreed.  ±'iaintifFs  then 
moved  for  judgment  on  the  ground  that 
there  was  no  evidence  of  fraud,  and  the 
motion  was  refused: — Held,  by  the  Full 
Court,  allowing  an  appeal  and  entering 
judgment  for  plaintiffs,  that  no  jury  could 
properly  find  fraud,  and  it  was  desirable, 
especially  in  yiew  of  the  first  abortive  trial, 
that  the  judgment  should  now  be  entered 
which  should  have  been  entered  at  the  trial. 
Yorkshire  Guarantee  Corporation  v.  Full- 
brook  &  Innes,  9  B.C.R.  270. 

4.  Action  for  work  done.] — In  an  action 
for  work  done  and  materials  provided  for 
certain  steamers  the  jury  did  not  answer 
all  the  questions  submitted,  and  the  trial 
judge  gave  judgment  for  the  plaintiffs  for 
the  amount  claimed  for  certain  work 
covered  by  the  certificate  of  an  agent  of 
the  defendants,  but  discharged  the  jury  as 
being  imable  to  agree  in  respect,  of  the  other 
matters,    and    reserved    further    considera- 
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lions: — Held,  on  appeal,  that  on  the  find- 
ings, as  they  stood,  the  plaintiffs  could  not 
recover  any  amount  other  than  the  one 
allowed.,  QaVbraAth  &  8ons  v.  Hudson's 
Bay  Oompwny,  7  B.C.R.'431. 

5.\ Damages — Further  enquiry  as  to.]^ — 
The  Divisional  Court,  iipon  a  niotion.  for  a 
new  trial,  being  of  opinion  that  there  was 
no  evidence  upon  which  damages  assessed 
could  be  calculated,  directed  a  ■  further 
enquiry  as  to  such  damages,  and  adjourned 
the  motion  in  the  meantime.  Parks  v. 
Blackwood,  2  B.C;R.  346. 

6.  Entering  judgment  for  the  plaintiff.] 
— Where,  on  the  findings  of  the  jury  tiie 
trial ,  judge-  had  entered  judgment  for  the 
defendants,  and  the  Privy  Council  had -held, 
in  cases  arising  out  of  the  same  state  of 
facts,  that 'the  defendants  were  liable,  the 
Court  of  Appeal  entered  judgment  for  the 
plaintiff.  Gordon  V:  City  of  Victoria,  7 
E.C.R.  342. 

7.  Modified  judgment.] — On  the  trial  of 
an  action  containing  three  different  causes 
of  action,  one  of  which  was  an  action  for 
moneys  had  and  received,  another  for  dam- 
ages for  assault  and  'false  imprisonment, 
and  a  third  for  damages  for  procuring  the 
plaintiff  t^  enter  a  house  of  prostitution, 
the  judge,  afte>  reiading  the-  plaintiff's 
examination  for  discovery,  came  to  the  con- 
clusion that  the  evidence  disclosed  an  illegal, 
contract  under  which  the  defendants  were 
to  Receive  a  part  of  the  moneys  obtaih'ed 
by  plaintiff  <vhile  engaged  in  prostitution, 
and  that  the  action  involved  the  taking  of 
an  account  in  respect  thereof,  and  was  of 
an  indecent  character  and  unfit  to  be  dealt 
with,  and  he  dismissed  it  out  of  the  Court 
of  his  own  motion,  ^the  formal  judgment 
stating  that  this  Court  doth  of  its  own 
motion  and  "without  adjudicating  as  between 
the  plaintiff  and  defendant  on  the  matters 
in   dispute  between   them,   order   that  this 

•  action  be  dismissed  out  of  this  Court,  with 
costs: — Held,  that  the  order  dismissing -the 
action  would  have  precluded  the  plaintiff 
frqm  again  suing  in  respect  of  any  of  the 
causes  of  action  included  In  the  statement 
of  claim,  and  that  the  plaintiff  should  have 
been  allowed  to  prove  her  case  in  respect  to 
those  causes  of  action  ,  against  which  there 
was  no  objection;  and  that  the  respondent 
who  supported  the  judgment  on  appeal 
must  pay  the  ,  costs  of  the  appeal.  GuU- 
bauU'  V.  BrotMer,  10  B.C.E,.  449. 

8.  Vacating  order.] — ^It  is,  in'  the  dis- 
cretion of  the  Court  to  vacate  an  order 
before  it  is  drawn  up,  and  to  hear' the  mat- 


ter re-argued.  ■'Kimpton  v.  McKay,  4 
B.C.R.  196. 

9.  Abandonment  of  appeal.]  — .  After, 
judgment  allowing  an  appeal,  and  adjourn- 
ment of  the  Court,  but  before  the  order  was 
drawn  up,  it  was  brought  to  the  attention 
of  the  Court,  by  special  leave,' that  a  notice 
of  which  responderilis'  counsel  was  not 
instructed,  abandoning  the  appeal,  had 
been  served  upon  respondents'  solicitor  on 
the  morning  of,  but  before  the  argument  of 
the  appeal: — Held,  that  the  appeal  was  at 
an  end  upon  the  givjng  of  the  notice  aban- 
doning it,  and.  the  order  allowing  the  appeal 
not  having  been  drawn  up  no  order  would 
be  issued,  but  the  appeal  should  standi  as  if 
struck  out  of  the  paper.  Re  Maple  Leaf 
Olam,  2  B.C.R.  323 ;     1  M.M.C.  68. 

VII.  Costs. 
A.  In  Gerteriil. 

1.  Dismissal   for   want   of  jurisdiction.] 

— Although  the  Court  of  Appeal  has'  no 
jurisdiction  to  hear  an  appeal,  it  may 
award  jjoats  in  dismissing  it.  In  re  Rogers, 
9  B.C.R.  373. 

2.  Appeal  from  award  of  arbitrators 
under  the  Railway  Act.] — An  appeal  from 
the  award  of  arbitrators  appointed  under 
the  Railway  Act  is  an  independent  pro- 
ceeding and  the  costs  df  the  appeal' are  not 
governed  by  the  provisions  of  the  Railway 
Act,  but  by  those  of  the  Court  of  Appeal 
Act.      Vancouver,  Westminster  and  '!'ukon_ 

^RaAVwa^-  Co-,  v.  Sam  Kee,  12  B.C.R.  1. 
'  3.  Test  case..] — ^Where  there  is  a  test 
case,  and  the  appellant  could,  had  he  chosen" 
not  to  waive  them,  have  defeated  the 
respondent  upon  some  preliminary  points, 
there  will  be  no  costs.-.  Reg.  v.  Bosoomtz, 
4  B.C.R.  132. 

4.  Offer  of  settlement.] — ^Where  a  judg- 
ment is  reduced  on  appeal  and  pending  the 
disposition  of  the  appeal  -the  respondeat 
oifers  to  accept  in  settlement  an  amount 
smaller  than  the  original  judgment  but 
greater  than  the  amount  -as  reduced,  the 
appellant  will  be  allowed  the  costs  of  the 
appeal.     DalUn  v.  Weaver,  8  B.C.R.  2il. 

5.  Appeal  allowed  in  part.] — The  fact 
that  a  respondent  is  successful'  in  some 
parts  of  an  appeal  is  not,  sufficient  to 
deprive  an  appellant  who  is  substantially 
successful  of  the  costs  of  the  appeaj.  Centre 
Star  Mining  Co.  v.  Rossland  Miners'  Union 
and  others,  9  B.C.R.  531. 

6.  Collision  —  Where  both  ships  lo 
blame.] — ^Where   both   ships    are   found   in 
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fault  by  a  Court  of  Appeal,  the  rule  is  to 
give  no  costs  to  either  party  in  the  Court 
of  Appeal  or  below.  OanaMan  development 
Co.  V.  Le  Blanc,  8  B.C.R.  173. 

7.  Where  succeeds  on  point  not  taken 
below.] — ^No  costs  of  appeal  will  be  given 
to  the  appellant  who  succeeds  on  a  point 
not  taken  below.  Aldous  v.  Hall  Mines, 
6  B.C.R.  394.  ' 

8.  Not  specifically  dealt  with.]  —  the 
costs  of  an  appeal  may  be  taxed  to  the 
successful  party  although  not  specifically 
awarded  by  the  judgment.  Kiokhush  v. 
Cawley,   11  B.C.R.  151. 

9.  Certiorari  proceedings — Costs  of.] 
— The  Qld  rule  that  the  Crowii,  neither  pays 
nor  receives  costs  is  no  longer  in  force,  and 
the  Court  will  grant  the  costs  of  a  success- 
ful appeal  to  the  Crown  if  asked  for.  Reg. 
V.  Little,  6  B.C.R.  321. 

10.  Where  decision  varied  —  Appeal 
allowed   in   part.] — ^Where   the   appeal  was 

.  only  partly  successful,  no  costs  were 
allowed.  In  re  YorksMre  (hiarantee,,  etc., 
Corporation,  4  B.C.R.  258. 

11.  New  trial.]  —  The  costs  of  the^ 
appeal,  where  a  new  trial  is  granted,  abide 
the  result  of  the  new  trial.  Bolson  v. 
Suter,  1  B.C.R.,  Pt.  ll.,  375. 

*  12.  Reduction  of  damages  awarded.] — 
Where  the  Court  of  Appeal  orders  a  new 
trial  on  the  ground  of  excessive  damages 
and  the  jury  increases  the  amount  of  dam-i 
ages  on ,  the  second  trial  and  on  a  second 
appeal  the  Court  reduces  the  amount  of 
the  damages,  and  the  plaintiff  is  practically 
in  the  same  condition  at  the  time  of  both 
trials,  the  defendant  is  entitled  to  the  costs 
of  both  appeals.  Taylor  v.  British  Colum- 
bia Wlectric  Railway  Company,  16  B.C.R. 
■  420.  ' 

13.  Conceding  the  appeal.] — Where  the 
respondents  'give  notice  to  the  appellants 
that  they  are  prepared  to  concede  the 
appellants'  ease,  the  appellants  are  entitled 
to  the  costs  of  the  appeal  up  to  the  titoe 
of  the  service  of  the  notice,  and  the 
respondents  to  the  costs  subsequently 
incurred.  Oppenheimer  v.  Sperling,  9 
B.C.R.  166. 

14.  Supporting  wrong  judgment.]  — 
Where  the  respondent  supports,  on  appeal, 
a  judgment  pronounced  lUero  motu  by  the 
trial  judge,  which  is  subsequently  reversed, 
he  must  bear  the  costs  of  the  appeal.  Guil- 
bault  V.  BrotUer,  10  B.C.R.  449. 

15.  Point  not  taken  below. ]-rWhere  an 
appeal  is  allowed  on- a  point  of  law  not 
taken  at  the  trial  or  in  the  notice  of  appeal. 


but  open  on  the  pleadings,  it  is  not  in 
strictness  successful,  and  no  costs  of  the 
appeal  will  be  allowed:  but  as  the  appel- 
lant should  have  succeeded  at  the  trial,  he 
will  be  allowed  the  costs  of  the  trial.  The 
Byron  N.  White  Co.  v.  The  Sandon  Water 
Works,  etc.,  Co.,  10  B.C.R.  361. 

16.  Company  in  liquidation.] — Where 
an  action  is  brought  against  a  company  in 
liquidation,  but  no  steps  are  taken  by  the 
liquidator  until  the  case  comes  before  the 
Court  of  Appeal,  when  he  appears  and 
impugns  the  validity  of  the  proceedings, 
he  is  only  entitled  to  such  costs  as  he  could 
have  obtained  on  an  application  in  cham- 
bers. The  Charles  H.  lAUy  Co.  v.  The 
Johnston  Fisheries  Company,  14  B.C.R.  174. 

17.  Refund  of  paid  costs.J  —  The 
plaintiff  recovered  a,  judgment  which  op 
appeal  was  reversed,  with  cosjts  payable  to 
the  defendant,  which  the  plaintiif  paid: 
The  Supreme  Court  of  Canada  restored  the 
original  judgment,-  with  costs,  but  made 
no  order  to  refund  the  costs  paid  by  the 
plaintiff.  On  an  application  to  a  judge  of 
the  Supreme  Court  of  the  Province,  an 
order  was  made  for  the  defendant  to  refund 
the  costs.     Dames  v.  McMillan,  3  B.C.R.  72. 


B.  Following   the  Event. 

1.  Deprivation  of  discretion.] — By  sec. 
100  of  the  ^upreme  Court  Act,  1904,  the' 
Legislature  expressly  intended  to  provide 
an  automatic  code  for  the  disposition  of 
the  costs  of  -all  trials,  hearings  and  appeals 
in  the  Siipreme  Court,  and  to  sweep  away 
all  discretion  save  in  relation  to  the  spe- 
cific exceptions  set  out  in  the  said  sec.  100. 
Hopper  V.  DimsmiM/r,   12  B.C.R.   18. 

2.  Event.] — -The  word  "event"  in  enact- 
ments providing  that  costs  shall  follow  the 
event  may  be  ,  read  distributively.  Van- 
couver, Westminster  and  Yukon  Rail-way 
Company  v.  Sam  Kee,  12  B.C.!^.  ,1. 

3.  Issue.  ]^The  question  as  to  the  cor- 
rect-rate of  interest  on  an  award  is  not  an 
"event,"  but  merely  an  issue.      Ibid. 

C.  QooU  Cause  for  Depriving  of. 

1.  Jurisdiction.] — The  discretion  as  to 
costs  in  an  action  tried  with  a  jury ,  is 
exerciseable  by  the  Court  of  first  instance; 
and  the  Court  of  Appeal  will  only  consider 
whether,  wheje  the  successful  party  has 
been  deprived  of  costs,  there  could  have 
been  good  cause  to  do  so.  Gibson  v.  Cooh, 
5  B.C.R.  534.. 
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2.  Unreasonable  action.]  —  Where  a 
party  acta  unreasonably  in  refusing  a  lib- 
eral offer  of  Ms  opponent,  he  will  not  be 
given  the  costs  of  an  appeal.  Foley'  v. 
Webster,  Z  B.C.R.  251. 

3.  Point  not  raised.] — Where  an  appel- 
lant succeeds  on  a'  point  not  raised  in  the 

•'  Court  below,  no  costs  of  the  appeal  will  be 
allowed.  In  re  Thwnder  Hill,  etc.,  Co.,  5 
B.C.R.  21;  Aldous  v.  Ball  Mines,  6  B.C.R. 
394. 

4.  Excessive  damages.]/ — Precise  direc- 
tions should  be  given  to  a  jury  aa  to  the 
measure  of  damages,  and  where  the  case 
is  allowed  to  go  to  the  jury  without"  such 
directions  without  objection  by ''the  defend- 
ant, no  costs  of  appeal  will  be  allowed. 
Murray  v.  Royal  Insuranop  Go.,  11  B.C.R. 
212. 

.  .  5.  Failure  to  give  notice  of  motion  to 
dismiss  appeal.] — Failure  to  give  notipe  of 
a  preliminary  objection  to  an  appeal  is  not 
a.  sufficient  ground  for  depriving  of  costs  a 

■  respondent  who  succeeds  on  a  motion  to 
disiUiss  the  appeal.  Tollemaohe  v.Hoison, 
5  B.CR,  223.  ,  •  _ 

D.  Abandoned  Appeals.       ^ 

1.  Demand.] — Costs  of  an  abandoned 
appeal  will  not  be  allowed  unless  the 
respondent  has  made  a  previous  demand  in 
writing  for  payment  which  has  hot  been  - 
complied  with.  Macbeth  y.^VwndfiXl,  15 
B.C.R.  377. 

2.  Taxation.] — The  production  of  the 
notice  of  the  abandonment  of  an  appeal  is 
sufficient  authority  to  the  taxing  master 
to  tax  the  respondent's  costs  of  the  appeal, 
and  an  order  for  costs  is  unnecessary. 
Fry  and  otJiers  v.  Botsford,  9  B.C.R.  165. 

3.  Taxable  fees.] — ^On  taxation  of  the 
costs  of  an  abandoned  appeal,  the  respond- 
ents may  be  entitled  to  tax  fees  for  briefs 
and  for  counsel.  Fry  v.  Botsford,  9  B.C.R. 
?07.        '  / 

E.  When  Payable. 

1.  Interlocutory.]  —  In  appeals  from 
interlocutory  orders  when  a  pa;:ty  is  given 
the  costs  of  the  appeal,  they  are  payable 
forthwith.  Star  Mining,  etc.,  Co.,  v.  Byron, 
N.  White  Co.,  9  B.C.R.  9 ;    1  M.M.C.  468. 

2.  Interolcutory.] — A  successful  appel- 
lant from  an  interlocutory  order  is  as  a  rule 
entitled  to  the  costs  of  the  appeal  forth- 
with after  tax:ation  and  to  the  costs  below 
in  any  event  of  the  cause.  Mallnn  Co., 
Ltd.  V.  McGoghran,  20  B.C.R.  479. 


,F.  Taxation  of. 

1.  Briefs  and  evidence.] — The  cost  of 
briefs  on  appeal  Tnay  be  allowed  under  the 
item  "cojiies  of  pleadings,  briefs,  and  other 
documents,  where  no  other  provision  is 
made":  And  the  fees  of  the  official  steno- 
grapher for  the  transcript  of  evidence  may 
be  allowed  as  for  copies.  Edison,  etc.,  Co. 
v.  Westminster,  etc.,  Co.,  S  B.C.R.  34. 

2.  Appeal  books.]— Ifo  costs  will  be 
allowed  for  appeal  books  unless  they  are 
prepared  in  accordance  with ,  the  rules. 
Morgan  v.  The  British  Yukon  Na/vigation 
Co.,  10  B.C.R  113. 

3.  Settlement.]  ^  After  an  appeal  had 
been  commenced,,  it  was  adjourned  at  the 
suggestion  of  the  Court  to  allow  the  parties 
to '  attempt  to  reach  a  settlement :  The 
negotiations  were  unsuccessful  and  the 
appeal  was  ultimately  dismissed,  with  costs. 
The  successful  ■  party  was  allowed  counsel 
fee  on  the  first  day's  hearing  and  the  costs 
of  the  negotiations  for  a  settlement.  Mil-  . 
ton  v.  District  of  Surrey  {No.  2),  10 
B:C.R.  325. 

VIII.    SECtTBITy    FOB    CoSTS. 

A.  In  G&nexal. 

1.  Ex  debito  justitiae.]  —  Upon  an 
appeal  to  the  Divisional  or  Full  Court,  the 
respondent  is  entitled,  as  of  right,  and 
without  showing  special  circumstances,  to 
an  order  for  security  for  the  costs  of  the 
appeal.  Robert  Wa/rd  'd  Co.  v.  Cla/rke, '4i 
B.C.R.  501.  * 

2.  Amounts.] — Security  for  the  costs  of 
an  appeal  will  as  a  rule  be  ordered  to  be 
given  in  the  following  sums:  (1)  Appeals, 
generally,  $150;  (2)  Appeals,  interlocutory 
from  both  the  Supreme  and  County  Courts, 
$75;  (3)  Appeals,  County  Courts  $100. 
Rogers  v.  Reid,  7  B.C.R.  79. 

2a,  Insolvent  company.] — The  amount 
of  the  security  for  costs  of  an  appeal  to  be 
given  by  an  insolvent  company  is  limited  to 
the  sum  of  $200  by  the  Supreme  Court  Act 
(S.B.C.  1904,  c.  15j  s.  101),  notwithstand- 
ing the  language,  of  the  Companies  Act 
{R.S.B.C.  1897,  e,  44,  s.  114).  S.tar  Mining'' 
£  Milling  Co.  v.  Byron-  N.  White  Co.,  iS 
B.C.R.  355. 

3.  Order  for  security  should  provide 
for  n  stay  of  proceedings.] — An  order 
for  security  of  coata  of  an  appeal  to  the 
Full  Court  should  provide  for  a  stay  of 
proceedings  until  security  is  given.  Kettle^ 
River  Mines,  Limited  v.  Bleasdell,  8  B.C.R. 
350. 
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4.   Two  appeals  includied  in  one  notice 

of  appeal.  J^WheTe  appeals  Were  taken 
from  an  order  alloiflfing  an  amendflient  of 
the  writ  and  an  order  dismissing  an  appli- 
cation to  set  aside  thes  writ,  and  botjl 
appeals  were  included  in  one  notice  of 
appeal,  security  for  costs  as  of  one  appeal 
wals  held  insuflicient.  -Sehl  v.  Tug,wgU,  7 
B.C.R.  359.  \ 

-S.  New  trial.] — An  application  to  the 
Divisional  Court  for  a '  new  trial  is  an 
appeal  within  the  meaning  of  Order  LVIII., 
r.  15,  and  a  judge  has,  under  it,  jiirisdietion 
to  Order  the  applicant  to  give  security  for 
costs  of  the  motion.  Wilson  v.  Perrimj  2 
B.C.E,.  350.  - 

6.  Foreign  corpriaration.]  —  A  foreign 
eorJ)oration  appealing  to  the  Full  Court 
from  a  judgment  against  it  at  the  trial, 
feanno^  be  ordered  to  ^giye  security  for  pay- 
ment of  the  costs  of  the  action  found 
against  it  by  the  judgment  appealed  from, 
as  well  as  security  for  the  costs  of  the 
appeal.  -Nelson  and  Fort  Shepparck  Rail- 
way V.  Jerry,  5  B.C.K.  166. 

7.  Undertaking  for.]  ^ — Plaintiffs  resi- 
d,ent  outside  the  jurisdiction  lodged  in 
Court  an  undertaking  us  security  for  costs. 
At  the  trial  the  plaintiffs  succeeded  and 
defendants  -  appealed,  but  before  the  deter- 

.  mination  of  the  appeal  plaintiffs  applied  for 
a  release,  of  the  ,jxndertaldng: — Held,  by 
Martin;  J.,  tha,t  thfe  security  should  stand 
pending,  the  appeal.  -  Bird  v.  Vieth,  7 
B.C.K.  511. 

-8.  Motion  to  Divisional  Court.]  — 
A  inotion  to  the  Divisional  Court  is 
an  appeal  within  the  meaning  of  Order 
LVIII.,  r.  IS,  and  the  Court  has  power  to 
order  the  aj)pl'icant  to  gi^e  security  for 
costs.      Wilson  V.  .Perrinr  4  B.C.E.  350. 

9.  County  Court.] — Sec.  9  of  the  Court 
of  Appeal  Act,  1907,  which  provides  that 
a.fter  notice  of  -appeal  given,  all  further  - 
proceedings  in  relation  to  the  Court  of 
Appeal  shall  be  had  in  the  Court  of  Appeal, 
excludes  the  operaJtion  of  sec.  120  of  the 
County  Courts  Act.  Fyfe  v.  Loo  Gee 
Wing,  1'5  B.GH.  388.       ' 

10.  Waiver.] — A  respondent  by  apply- 
ing for  security  for  the  costs  of  appeal  does 
not  waive-  his  right  to  object  that  the 
appeal  was  not  brought  in  time.  Swrtg  y. 
Lwng,  8  B.C.B,.  423. 


B.  Application    For. 

1.  How      made.]    - —    Applications     for 
security  for  costs  should  be  made  to  a  judge 


of  '.the  CoTirt  of  Appeal  and  not  to  the 
Court.     Rogers  v.  Reed,  7  B.C.R.  183. 

2.  Promptness.] — A  respondent  must 
mate  application  fpr'^  security  for  costs  with 
due  prompinesB,  and  it  is  too  late  to  apply 
when  the  appeal  is  set  down  and  about  to 
be  heard.     Piper  v.  Burnett,  14  B.C.R.  209, 

IX.  Stay  _  OF  Exeotjtion. 

1.  Pending  appeal  to  the  Privy  Coutt- 

cil.]— A  judge  of  the  Supreme  Court  has  no 
power  to  stay  proceedings  under  a  judg- 
ment of  ,,the  Court  of  Appeal  pending  a 
further  appea,l  to  the  Privy  Council. 
Euson  v,  Baddington  Island  Quarry  Go., 
16  B.G.R.  264. 

2.  Pending  appeal  to  Privy  Council.] 
— -Execution  upon  ^  a,  judgment  of  the,. 
Supreme  Court  of  Canada,  made  on  order 
of  this  Court,  will  be  stayed  pending  an 
appeal,  to  the  Privy  Council  Upon  terms. 
The  terms  imposed  were  to  pay  the  costs 
of  the  appeal  to  the  Supreme  Court  of 
Canada  with  an  undertaking  to  refund,  if 
the  judgment  be  revfersed ;  to  give  security 
for  the  amount  of  the  judgment  appealed 
from;  .  money  in  Court  to  stand  for  such 
security  pro  tanto.  Davies  v.  McMillan,  3 
B.C.R.~35.  - 

3.  Pending  appeal  to  Supreme  Court 
of  Canada.] — The  Court  of  Appeal  cannot 
make  an  order  controlling  proceedings 
under  its  judgment  after  the  perfecting  of 
an  appeal  to  the  Supreme  Court  of  Canada. 
Foley  V.  Wedster,  2  B.C.R.  251. 

4.  Sii^preme  Court  of  Canada.] ^-Neither 
the  Court  of  Appeal  nor  a  judge  thereof 
has  any  jurisdiction  to  stop  the  operation 
of  a  jn4gfflent  of  the  Supreme  Court  of 
Canada,  and  where  that  Court  has  awarded 
the  costs  of  the'  Courts  below,  any'  applica- 
tion for  a  stay  of  taction  should  be  made 
to  a  judge  of  that  Court.  Merchants  Bank 
V.  Houston,  9  B.C.R.  158. 

5.  Certificate  of  judgnienl,  registration 
of.] — :The  registration  of  a  oertiiioate  of 
the  judgment  appealed  from  is  not  a  pro- 
ceeding by  way  of  execution,  and  is  not 
superseded  by  the  giving  of^  security.  Foley 
V.  Webster,  2  B.C.R.  251.  ' 


X.  Leave  to  Appeal  to  the  Pbivy 

CotTNCIL, 

1.   Special  sittings  for  leave  to  appeal.] 

— The  iCourt  of  Appeal,  in  the  exercise  of 
the  authority  which  has  been  delegated  to  it 
by   the   Privy  Council,    to   grant   leave   to 
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appeal,  is,  strictly  speaking,  acting  as  a 
matter  of  judicial  comity  and  assistance, 
and  not  in  discharge  of  its  statutory  duty 
as"  a  Canadian  Court,  and  the  power  to  hold 
such  sittings  is  not  affected  by.  sec.  14  of 
the  Court  oi  Appeal  Act,  since  that  only 
applies  to  the  hearing  of  appeals.  A  spe- 
cial sitting  of  the  Court  of  Appeal'  for  a 
hearing  of  a  motion  for  le^ve  to  appeal  to 
the  Privy  Council,'  should  only  be  granted 
by~a  judge  upon  proof  to  his  satisfaction  of 
urgency-  and  of  special  circumstances,  ren- 
dering the  holding  of  such  special  sittings 
necessary  in  the  interests  of  justice;  the 
rule  that  the  Court  must  grant  leave  "as 
of  right"  where  the  amount  -in  dispute  is 
£500  or  upwards  only  applies  when  the  Court 
is  sitting  in  term.  In  re  Asses&nient  Act 
cmd  Seme  [No.  2),  20  B.C.R,  149. 

2.  Constitution  of  Court  granting 
leave.] — Leave  to  appeal  to  the  Privy  Coun- 
cil from  a  judgment  of  the  Supreme  Court  of 
British  Columbia  may  be  granted  by  ,any 
quorum  of  J^he  Full  Court,  although  not 
constituted  of  the  same  judges  as  those 
who  delivered  the  judgment  proposed  to  be 
appealed  from.  Queen  v.  Victoria  Lumber 
Company,  5  B.C.R.  305. 

3.  Amount  in  controversy.!] — Judgment 
was  given  for  the  defendant  company  in  an 
action  for  damages  -for  the  death  of 
plaintiff's  horses,  caused,  as  alleged,  by  the 
non-fencing  of  the  defendant's  railway  line, 
^nd  an  appeal  by  the  plaintiff  to  the  Full 
Court  was  dismissed.  "  The  value  of  the 
horses  was  proved  at  $110.  The  action 
was  based  on  the  54  Vict.  (B.C.),  e,  1,  pro- 
viding that  Dominion  railways  should,  be 
liable  in  damages  to  the  owner  of  any  cattle 
killed  by  their  engines  or  trains  unless 
their  line  was  fenced  as  provided  by  the 
Prpvincial  Fence  Act,  1888.  The  judg- 
ment held  the  ^  Act  to  be  unconstitutiona,l. 
The  plaintiff  applied  for  leave  to  appeal  to 
the  Privy  Council  imder  the  P.O.  Rules, 
1887,  r.  1  (a)  on  the  ground  that  the  judg- 
ment indirectly  involved  a  claim  respecf- 
ing  a  civil  right  of  the  value  of  £300: — 
Held,  that  the  expression  "civil  right" 
required  to  found  an  appeal,  as  being 
indirectly  involved,,  contemplates  such 
rights  as  easements  and  franchises,  and 
other  rights  of  a  similar  nature.  (2)  That' 
the  plaintiff's  only  interest  in  the  matter 
was  the  $110  damages.  Madden  v.  The 
Nelson  £  Fort  Sheppard  Bailway  Company, 
5  B.C.R.  670. 

4.  Amount  in  controversy .  ] — In  deter- 
mining  the   question   of  the   value   of   the 


amount  involved,  upon  which  the  right  to 
appeal  to  the  Privy  Council  depends,  the 
Court,  on  a  motion  for  leave  to  appeal,  will 
look  at  the  judgment  as  it  a,ffects  the  par- 
ties, and  where  it  appeared  from  affidavits 
in  support  of  the  motion  that  defendants 
in  obeying  an  injunction  would  be  put  to 
an  expense  of  over  £300,  they  were  granted 
'leave  to  appeal.  Centre  Star  Mining  Com- 
pany, Limited  v.  Bossland-Kootenay  Mining 
Company,  Limited   {No.  2),  11  B.C.R.  509. 

5.  Same  question  already  under  appeal.] 
— The  Court  will  not  grant  leave  (except 
in  special  circumstances)  to  appeal  to  Her 
Majesty,  when  the  same  question  is  already 
under  appeal  to  Her  Majesty  in  another 
proceeding,  though  not  betv^-een  the  same 
parties.     Beg.  v.  Little,  6  B.C.R.  321. 

6.  Divisional  C  o  urt -r— Leave  when 
granted.] — The  Divisional  Court  will  not 
in  its  discretion  allow  an  appeal  to  be 
brought  from  that  Court  to  the  Privy  Coun- 
cil except  in  a  matter  of  generAl  public 
interest.      Gordon  v.  Cotton,  3  B.C.R.  287. 

7.  Provincial  Elections  Act.]^Leave 
will  be  granted  to  appeal  from  a  decision 
under  the  Provincial  Elections  Act.-^  In  re 
Tomey  Homma,  8  B.C.R.  76. 

MiNEBAL  Act— See  Mines  and  Minerals. 

New  Tbial — -Bee  New  Tbiai. 

Substantial  WEONCf  oe  Miscabbiage — 
See  Ceiminal  Law. 

■Wateb  Act — See  Waters  and  Watee 
ConBSES. 

WoEKMEisr'-s  Compensation  Act — See 
Master  ^nd  Servant. 


APPEARANCE. 

See    Practice. 


APPROPRIATION. 

Oe   Payments — See   Contract. 


ARBITRATION. 

I.  In  General,  65. 

II.  Submissions,  65. 
HI.  Staying  Arbitration,  65. 
IV.  Staying  Action,  65. 
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v.  Abbitbators:    Umpieb,  66. 

A.  Appomtment  of,  ly  the  Court,  66. 
1.  In  general,  66. 

,    2.  Under  Municipal  Act,  66, 
jB.  Resignation,  67. 
VI.  AWAED,   67.^ 
\        A.  In  general,  67.  ' 

B.  Effect  and  enforcement  of,  67. 
0.  Remitting,  .68. 

D.  Time  for  applying  to  set  aside,  68. 

E.  Grounds  for  setting  aside,  .69. 
VII.  Stating  Case,  71. 

VTII.  Costs  of,  72.' 


I.  In   Gbneeal.  , 

Abortive  proceedings.] — In  an  action 
upon  a  contract  whereby  the  parties  have 
provided  for  arbitration  as  a  means  of 
aseertainifig  the  amount  due  under  the 
contract,  if  arbitration  proceedings  have 
proved,  abortive^  it  is  the  duty  of  the 
Court  to  supply  the  defect  by  itself  ascer-, 
taining  the  amount  due.  Cuddy  v. 
Cameron,   16  B.C.R.  451;    1914,  A.C.  651. 


II.    StTBMISSIONS. 

:  1.  Scope  of  xubmission.] — ^The  question 
whether  a  particular  matter  was  within 
the  scope  of  a  submission  is  for  the  jury. 
Macadam  v.  KicMush,  10  B.CE.  358. 

2.  Award  by  majority.] — Where  there  is 
a  written  subjnission  for  reference  to  three 
arbitrators  an  award  cannot  be  made -by  a 
majority.     McL4od  v.  Eope,   14  B.CE.  56. 

III.  Stating  Aebiteation. 

Injunction.] — ^WHere  an  arbitrator  has 
been  appointed  by  a  judge  of  the  Supreme 
Court  to  ascertain  the  compensation  for 
land  oompulsorily  taken,  the  arbitration 
will  not  be  restrained  by  injunction  where 
there  is  no  evidence  that  the  party  apply- 
ing is  likely  to  suffer  damage.  City  of 
Victoria  v.  HeaVy,  17  B.C.R.  345: 


rv.  Stating  Action. 

After  delivery  of  defence.] — The  plaint- 
iff commenced  action  upon  a  contract  con- 
taining a  provision  for  reference  to  arbi- 
trators of'  any  dispute  arising  under  the 
contract,  and  the  defendants,  who  had 
appointed  one  arbitrator  under  a  previous 
agreement  for  arbitration  of  the  matters 
in   dispute,   made   application,   after   filing 


their  defence  in  the  action,  for  the  appoint- 
ment of  tHe  second  arbitrator  :^-Held,  that 
the  defence  having  been  delivered,  the 
Court  has  seisin  of  the  dispute,  and  it  is 
by  its  decisions  alone  that  the  rights  of 
the  parties  can  be  settled.  The  Court 
should  not,  under  such  circumstances, 
inake  an  order  under  sec.  8,  subrsec.  (e)  of 
the  Arbitration  Act: — Held,  further,  that 
the  rule  applies  whether  such  action 
relates  to  the  whole  or  a  part  of  the  mat- 
ters in  dispute.  In  re  Hudson's  Bay  Insur- 
ance Company  cmd  Walker,  19  B.C.R.  87. 

V.  Aebiteatoes:  Umpiee. 

A.  Appomtment  of,  ly  the  Court. 

1.  In  general. 

1.  Appointment      after      award.]  —An 

award  for  miscoilduct  of  the  umpire  having 
been  set  aside  by  the  Court,  which  refused  to 
refer  it  back  to  th^  arbitrators,  the  umpire 
^afterwa,rd  sent  in,  a  purported  resignation 
to  the  Registrar  of  the  Court: — Held,  that 
the  arbitrators  were  functi  officio  on  mak- 
ing their  award,  and  that  an  order  could 
not  be,  made  for  the  appointment  of  a  new- 
umpire.  In  re  Joseph  Brtis.  &,  I.  Miller, 
1  B.C.R.,  Pt.  II.,  38. 

2.  Arbitrator  guilty  of  .misconduct.] — 
There  is  no  power  in  the  Court  after  the> 
juaking  of  the  award  to  appoint  a  fresh 
arbitrator  in  place  of  one  guilty  of' mis- 
conduct.     Wood  V.  Gold,  3  B.C.R.  281. 


2,  Under  the  Municipal  Act. 

1.  Mandamus.] — If  there  is  an  inconsis- 
tency between  a  general  and  a  subsequent 
special  Act,  the  latter  must  prevaiL 
Accordingly,  the  provisions  of  sec.  8^of 
the  Arbitration  Act,'  R.S.B.O.  1911,  c.  11, 
providing'  for  the  appointment  of  an  arbi- 
trator by.  the  Court  on  the  default  of  the 
opposite  party  to  make  an  appointment,  do 
not  apply  in  the  case  of  an  arbitration  of 
the  claim  of  an  owner  against  a  munici- 
pality for  damages  to  his  property  owing 
to,  the  regrading  of  a  street.  In  the  case 
of  default  by  a  municipality  to  name  an 
arbitrator  under  sec.  394  of  th,e  Municipal 
Act,  R.S.B.C.  1911,  c.  170,  the  proper  pro- 
cedure is  by  way  of  mandamus  against  the 
municipality.  In  re  Walker  and  Mumci- 
paUty  Of  So^th  Vcmcouver,  18  B.C.R.  480. 

2.  Power  to  appoint.] — ^Where,  in  an 
arbitration  to  assess  damages  under  ^ec. 
394  of  the  Municipal  Act,  a  municipality 
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fails  to,  appoint  an  arbitrator,  the  provi- 
sions of  the  Arbitration  Act  in  respect 
thereto  apply.  In  re  Jackson  and  the  Cor- 
poration of  North  YoMoouver,  19  B.C.E. 
147. 

3.  Direct  appointment  by  the  Court.] 
— ^Where,  upon  a  Corporation  failing  to 
appoint  an  arbitrator  to  ascertain  the 
compensation  payable  for  damages  arising 
from  municipal  improvements,  imder  sec. 
394  of  the  Municipal  Act,  an  order  is  made 
by  a  judge,  imder  sec.  8  of  the  Arbitra- 
tion Act,  upon  the  application  of  ^  party 
suffering  damage,  in  terms  ordering,  the 
Corporation  to  appoint  am  arbitrator: — 
Held,  on  appeal,  that  the  order  was  made 
■S'ithout  jurisdiction,  and  should  be  set 
aside.  In  re  North  Vancouver  and  Loutet, 
19  B.C.E.  157. 


B.  Resignation. 

After  award.] — ^After  the  award  is  made 
there  can  be  no  resignation  of  an  office 
which  has  .ceased  to  exist.  In  re  Joseph, 
1  B.C.R.,  Pt.  II.,  38. 


yi.   AWABD. 

A.  In 


1.  Alteration.] — ^An  award  cannot  be 
altered  by  a  judge  on  an  application  to  set 
it  aside,  but  if  the  arbitrators  have 
exceeded  their  powers  by  awarding  interest 
when  there  was,  no  jurisdietion  to  do  so, 
the  award  must  be  set  aside.  Humphreys 
V.  City  ofTictoriq,,  17  B.G.R.  258. 

2.  Award  of  majority.]— Where  a  refer- 
ence authorizes  two  out  of  three  arbi- 
trators to  make  an  award,  and  after  notice 
of  the  final  meeting  the  third  arbitrator 
fails  to  attend,  on  aecoimt  of  personal 
incpnvenience  and  private  affairs,  but  both 
parties  appear  at  the  time  appointed  and 
raise  no  objection  on  account  of  the 
absence  of  the  third  arbitrator,  the  remain- 
ing two  have  jurisdiction  to  decide 
whether  or  not,  in  the  exercise  of  a  jtidi- 
cial  discretion,  they  shall  delay  further  or 
proceed  to  make  the  award.  Doberer  v. 
Megaw,  10  B.C.E.  48;    34  S.C.R.  125. 


B.  Mfect  and  Enforcement  Of. 

Compensation.] — The  right  to  compen- 
sation cannot  be  deteripined  by  arbitrators, 
appointed  under  sec.  133  of  the  Vancouver 
Incorporation    Act,     1900,    their    jurisdic- 


tion is  limited  to  the  finding  of  the  amount 
of  compensation.  An  award  of  such  arbi- 
trators cannot,  be  enforced  summarily 
under  sec.  13  of  the  Arbitration  Act.  In 
re  Northern  Counties  Investment  Trust, 
Limited,  and  the  City  of  Yanoduver,  8 
B.C.R.  338. 


C.  Bem.itting. 

1.  Under'  Railway  Act.] — There  is  no 
jurisdiction  ,to  remit  an  award  in  an  arbi- 
tration held  under  the  British  Columbia 
Railway  Act.  In  re  The  Canadian  Northern 
Pacific  Railway  Company  and  P.  Fitieh, 
20  B.C.R.  87. 

2.  Functus  officio.] — ^Where  a  case  is 
stated  by  arbitrators,  and  the  judge  to 
whom  the  questions  are  submitted  finds 
that  they  are  questions  of  fact  hie  may 
refer  the  matter  Ijack  to  the  arbitrators 
with  instructions  to  proceed  with  the  arbi- 
tration, as  arbitrators  are  not  functi  ofB- 
cio  till  the  award  is  made.  Armstrong  v. 
St.' Eugene  MiMvng  Co:,  13  B.C.R.  385. 

3.  Revival  of  powers.] — On  a  motion  to 
vary  or  set  aside  an  award,  the  Court  may 
refer  the  matters  submitted  back  t<J  the 
arbitrators,  whose  '  original  powers  will 
thereupon  be  revived.  \In  re  Joseph,  1 
B.C.R.,  Pt.  II.,  38.  ^ 

4.  Revival  of  powers.] — ^Where  an  award 
has  been  set  aside  on  the  ground  of  mis- 
conduct on  the  part  of  one  .of  the  wit- 
nesses, there  is  no  power  to  refer  back  the 
award,  and  appoint  a  fresh  arbitrator  in 
place  of  the  one  found  guilty  of  mis- 
conduct.    Wood  V.  Gold,  3  B.CR."  281. 


D.  Time  'for  Applying  to  Set  Aside^ 

Compensation  —  Land  covered  with 
water — Construction  of  Crown  grants — 
Setting  aside  award — ^Time  within  which 
application  should  be  made — Imp.  9  &  10 
Wm.  III.,  c.  IS.]  —  The  arbitrators 
appointed  \mder  the  "Victoria  Water 
Works  Adt,  1873,"  in  making  an  award  of 
damages  to  be  allowed  to  W.  for  lands 
required  for  the  water  works,  took  into 
consideration,  in  their  award  and  estimate, 
th^  value  of  certain  land  covered  witn 
water  (Beaver  Lake)  :— Held,  without 
deciding  that  the  Imperial  Stat.  9  &  10 
Wm.  m.,  c.  15,  was  in  force  in  British 
Columbia,  that  the  time  limited  by  sec, 
2  of  that  Act  was  the  time  within  which 
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applications  to  this  Court  to  set  aside 
awards  should  be  made.  In  re  Wd/rd  and 
The  Victoria  Water  WorTca,  1  'B.O.E.,  Pt.  I., 
114. 

E.  Grounds  for\  Setting  Aside. 

1.  Award  by  majority.]  ^Although  a 
third  arbitrator  has  previously  suggested 
some  further  audit  of^  certain  accounts 
already  examined  by  the  arbitrators,  it  is 
not  necessarily  misconduct  for  the  other 
two  to  make  an  awar4  in  his  -absence. 
Doherer  v.  Megxm,  10  B.C.R.  48;  34  S.C.R. 
125. 

.2.  Proof  of  partiality  or  unfairness.] — 
Where  it.  does  not  appear  that  an  arbi- 
trator is  in  a  position  with  regard  to  the 
parties  or  the  matter  in  dispute,  -  such  as 
might  oast  suspicion  upon  his  honour  and 
impartiality,  there  must  be  proof  of  actual 
partiality  or  unfairness  in  oraer  to  jus- 
tify the  setting  aside  o^  the  award.     Hid. 

3.  Mistake  in  law.]— An  award  being 
good  on  its  face,  cannot  be  set  aside  on 
the  ground  that  the  arbitrators  have  made 
a  mistake  in  law.  In  re  Laursen  and 
Corporation  of  the  District  of  South  Vcm- 
oowoer   (No.  2),  18  B.C.R.  532. 

4.  Review  of  points  of  law.] — The  par- 
ties to  an  arbitration,  even  by  mutual 
consent,  cannot  re-open  the  ntatter  before 
the  Count  to  review  rulings  on  points"  of  law 
after  the  arbitrators  have  made  and  pub- 
lished their  award.    Hid. 

$.  Under  Municipal  Act.]— Sec.  396  of 
the  Municipal  Act  limits  the  grounds  upon 
which  an  award  can  be  set  aside  to  mis- 
conduct and  compensation  on  a  wrong 
principle.     Ihid.  '     , 

•  6.  Separate  awards.]  ^-  In  an  agree- 
ment between  the  parties,  provision  was 
made  for- the  subnlissibn  of  any  dispute  to 
three  persons  as  arbitrators,,  the  arbitra- 
tion to  be  in  accordance  ,  with  and  sub- 
ject to  the  provisions  of  the  Arbitration 
Act.  On  a  reference,  following  a  dispute, 
imder  the  agreement,  the  arbitrators  being 
unable  to  agree,  drew  up  _  and  rendered 
.  three  separate  awar4s.  Two  of  the 
arbitrators  agreed  in  their  findings.  Morri- 
son, J.,  came  to  the  conclusion  that  the 
agreement  of  a  majority  constituted  an 
award,  pursuant  to  sec.  10.  sub-sec.  36  of 
the  Interpretation  Act: — ^Held,  on  appeal, 
per  Irving  and  Clement,  J  J.,  that  said 
sub-see.  36  does  not  apply  -  to  the  con- 
struction of  a  document  inter'  -partes, ,  as 
here,  but  to  something  done  pursuant  to 
statute.     Per   Hunter,     C.J. :       The    arbi- 


trators having  acted  separatim  in  ma.king 
their  award,  an  objection  to  a  finding  so 
riiade  is  fatal.  McLeod  v.  Hope  and  Far- 
mer, 14  B.C.E.  56. 

7.  Misdirection.] — When  it  appears  on 
the  face  of  an  award  that  the  arbitrator 
has  misdirected  himself  as  to  the  law* 
relating  to  the  valuation  of  lands  pro- 
posed to  be  expropriated,  the  award  should 
be  set  aside.  In  re  False  Creek  Reclama- 
tion Act  a/nd  City  of  Vameouver,  20  B.C.R. 
4S3. 

8._Wrong  basis  of  compensation.] — An 
award  is  bad  upon  itS  face,  and  should  be 
set  aside,  which  allows  for  land  not  vested 
in  the  owners  or  for  rights  or  interests 
which  do  not  attach  to  the  lanSs  expro- 
priated and  cannot  in  the  future  be 
acquired.  .Ihid. 

9.  Alternative  awards.] — In  construct- 
ing their  line  of  railway  on  a  tidal  fiat 
conveyed  to  them  by  a,  municipality,  the 
Railway  Company  cut  off  th?  access  of 
abutting  owners  to  the  water.  In  an  arbi- 
tration to  ascertain  the  amount  of  damage 
done  such  owners,  the  Company  submitted 
that  the  increased  value  which  the  land 
of  the  abutting  owners  acquired  by  reason 
of  the  construction  of  the  railway  should 
be  set  9ff  against  any  damage  suffered: 
sec.  198  of  the  Railway  Act.  To  this  sub- 
mission the  owners  replied  that  that  pro- 
vision of  the  Railway  Act  did  not  apply, 
as  the  Railway  Company  had  not  taken, 
or  "passed  through  or  over"  their  lands. 
The  arbitrators,  after  having  taken  evi- 
dence, promised  to  set  out  in  their  award 
the  respective  amounts  fotmd  as  damages 
and  increased  value.  In  the  result  this 
was  not  done,  as  the  arbitrators  failed  to 
agree  on  the  point,  although  they  were 
agreed  that  the  increased  value  more  than 
offset  the  damage,  and,  on  the  request  of 
the  Company,  made  an  award  of  one  dollar 
damages.  On  an  application  to  vGregory, 
J.  to  set  aside  the  award,  he  was  of 
opinion  that  the  owners  had  been  misled 
by  the  promise  of  the  arbitrators  to  make 
alternative  awards,  and,  although  unin- 
tentional, the  failure  to  make  the  award 
as  indicated  constituted  misconduct  suffi- 
cient to  justify  "thte  setting  aside  of  the 
award.  On  appeal  the  Court  was  evenly 
divided.  In  re  False  Creek  Flats  Arbitra- 
tion, 17  B.C.R.   282. 

10.  Hearing  evidence  separately — 
Referring  back  award.] — ^On  an  applica- 
tion to  set  aside  an  award  made  upon  an 
arbitration  to  ascertain  the  value  of  cer- 
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tain  property  for  the  purpose  of  assess- 
ment, it  appeared  that  certain  of  the  arbi-  : 
trafcors  respectively  heard  evidence  in  the 
absence  of  each  other  and  of  the  wit- 
nesses, and  jthat  tney  took  into  considera- 
tion the  financial  ability  of  the  owners  as 
an  element  in  their  determination: — ^Held, 
that  such  conduct  invalidated'  the  award, 
but  that  same  should  not  be  set  aside  but 
referred  bapk  for  conrideration  under  sec. 
10  of  the  Arbitration  Act,  1893.  Be  Try- 
thall,  5  B.C.R.  50. 

11.  Talcing  evidence  in  absence  of  par- 
ties.]— An  arbitrator  nominated  by  oiie  of 
the  parties  pe;:iuitted  a  witness  to  make 
statements  to  him  with  reference  to  the 
matters  in  dispute  in  the  absence  of  the 
parties  and  of  the  other  arbitrators:— 
Held,  that  the  awards  was  invalid  for  such 
misconfluet.     Wood  v.  Gold,  3  B.C.R.--281. 

12.  Waiver  of  objection  to  miscon- 
duct.]— A  party  to- an  arbitration  does  not 
waive  his  right  to  object  to  an  award  on 
the  ground  of  misconduct  on  the  part  of 
an  arbitrator  by  failing  to  object  as  soon 
as  he  becomes  suspicious,  and  before  the 
award  is  made ;  he  is  entitled  to  wait  rmtil 
he  gets  such  evidence  as  will  justify  him 
in  impeaching  the  award.  Where  two  out 
of  three  arbitrators  go  on  and  hold  a 
meeting  and  make  an  award  at  a  time 
when  the  third  arbitrator  cannot  attend, 
it,  amounts  to  an  exclusion  of  the  third 
arbitrator  and  the  award  is  invalid.  A 
party  by  attending  at  such  a,  meeting  and 
not  objecting  (although  he  knew  of  the 
third  arbitrator's  inability  to  attend )  does 
not  waive  his  right  to  object  afterwards. 
Per  Hunter,  C.J.- — It  is.  not  necessary  that 
there  should  be  absolute  proof  of  miscon- 
duct before  an  award  will  be  set  aside  on 
that  ground;  it  is  enough  if  thete  is  a 
reasonable  doubt  raised  in  the  judicial 
mind  that  all  was  fair  in  the  conduct  of 
the  arbitrators.  Doherer  v.  Megaw,  10 
B.C.R.  48;    34  S.G.R.  125. 


VII.  Stating  Cask. 

Based  on  proven  facts.]— The  words 
"special  case"  in  sec.  22  of  the'irbitratiott 
Act  have  the  same  meaniMg  as  in  mar- 
ginal r.  389  of  the  Supreme  Court  Rules, 
■  and  a  "stated  case"_  thereunder  must  be 
based  on  a  statement  of  fact,  either 
admitted  or  judicially  ascertained.  It  is 
not  the  province;  of  a  Court  to  advise  par- 
ties what  their  rights  would  be  under   a  • 


hypothetical .  case.  All  the  facts  must  be 
stated,  as  facts  admitted  or  ascertained 
necessary  to  'raise  the  question  of  law 
upon  which  the  opinion  of  the  Court  is 
asked.  In  re  Lcmrsen  a/nd  the  Corporation 
of  the  District  of  South  Vancouver  (No. 
l)i  18  B.C.E.  528.    • 


VIII.  Costs  Of. 

Deduction   from   amount   of  award.] — 

A  judge  sitting  in  Chambers  has  no  juris- 
diction to  oraer  the  costs  of  the  successful 
party  in  an  arbitration  proceeding  under 
B.C.  Acts,  1873,  No.  20,  and  1892,  c.  64, 
a.  3  (1),  to  be  deducted  from  the  amount 
awarded  by  the  arbitrators.  Be.  Dwyer  and 
the  Victoria  Waterworks  Arbitration,  6 
B.C.R.  165. 

EXPEOPBIATION — See    Comfulsobt 
Purchase. 

WoSkmbn's    Compensation  'Act — See 
Masteb  and  '  Servant. 


ARCHITECT. 

1.  Estimates,  reasonable  care  required 
in  preparation  of.] — ^In  making  his  esti? 
mates  of  the  cost  of  a  building  an  archi- 
tect is  only  required  to  use  a  reasonable 
degree  of  care  and  skill,  and  if  he  does  this 
he  is  not  liable  for  any  loss  caused  by  error 
in  the  estimates.  Grant  v.  Duportf,  8 
B.CE.  7;    affirmed  8  B.C.R.  223. 

2.  Accounts.] — ^An  architect  is  bound 
to  render  to  the  building  owner  >n 
account  of  all  moneys  expended  under^  the 
architect's'  certificate,  notwithstanding  that- 
the  certificate  is-  made  final  as  -between  the 
huilding  owner  and  contractor.  McDer- 
mott  V.  Coates,  18'  B.C.R.  439. 
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I.  Abbbst  Bbfobe  Judgment. 


1.  Temporary  absence  animo  rever- 
tendi.] — A.  0.,  a  government  contractor, 
arrested  on  a  capias,  deposited  a  sum  of 
money  in  lieu  of  bail  and  for  costs,  which 
was  paid  into  Court.  On  an  application 
to  have  the  money  delivered  up  to  him, 
he  showed  that  his  intended  absence  was 
for  a  two  months'"  visit  to  Ottawa  and 
New  York  on'  business,  in  connection, 
with  Siis  contract  with  the  Dominion 
Government ;  that  he, ,  intended  to  return 
to  this  Efrovinoe;  thai  the  exact  amount 
of  the  debt  could  be  ascertained ;  that  he 
iad  signed  a  cheque  Jor  a  large  part  of 
the  debt,  and  .the  bsJance,  as  soon  as 
ascertained,  would  be  paid: — ^Held,  that 
the  security  must  be  delivered  up  to  the 
defendant,  as  his  absence  was  merely  for 
some  temporary  purpose,  and  without  any 
intention  to  delay  or  defraud  his  creditors, 
and  he  had  every  intention  of  returning 
to  the  Province.  Eartney  .  v.  Onderdonk, 
1  B.C.R.,  Pt.  II.,  88. 

2.  Denial  of  permanent  absence.] — A 
defendant  arrested  under  a  writ  of  ca.  sa., 
admits  by-  implication  Jiis  intention  of 
leaving  the  province  by  denying  his  inten- 
tion to  leave  it  permanently.^  Robertson 
V.  Beers,  7  B.O.R.  76. 

II.  Abeest  After  Jtjdqment. 

vl.  fiicittring  debt  by  fraud.]— Defend- 
ant received  from  plaintiff  several  sums 
of  money,  part  of  which  were  to  be  invested 
and  part  expended  on  plaintiff's  farm. 
Defendant  placed  these  moneys  to  his 
wife's  credit,  made  no  investment,  kept  no 
accounts  and  could  not  account  at  all  for 
a  large  portion,  although  he  said  it  had 
heea  expended  on  the  farm.  Before  the 
.plaintiff  got  judgment  and  while  the  action 
was  pending  defendant  allowed  his  wife 
and  sister-in-law  to  get  judgment  against 
him: — Held,  that  the  defendant  had  not 
incurred  the  debt  by  fraud  or  false  pre- 
tences withiiv  the  meaning  of  s.  15  of  the 
Airest  "and  Imprisonment  for  Debt  Act. 
Bullock  V.  GolUns,  8  B.C.R.  23. 

2.  Effect  of,  in  -  satisfaction  of  judg- 
ment.]— Plaintiffs  having  recovered  judg- 
ment in  an  action  against  defendant,  J.C, 
brought  this  action  on  behalf  of  them- 
selves, and  his  other  creditors  against  him, 
J.  C,  Jr.,  and  H.,  to  set  aside  prior  judg- 
ments recovered 'by  the  two  latter  against 
him  upon  the  ground  that  there  were 
fraudulent    and   collusive    as    against     the 


plaintiff's  judgment.  Pending  this  action 
the  plaintiffs  arrested  J.  C^  on  a  ca.  sa., 
imder  their  judgment,  and  defendants , 
herein  pleaded  such  arijest,  and  that  J.  C. 
remained  in  custody  thereunder,  as  a  satis- 
faction of  that  judgment  and  bar  to  this 
action.  Upon  issue  in  law  and  argument 
of  the  point  :^-Held,  per  VValkem,  J.,  dis- 
missing the  action:  That  though  the  arrest 
and  detention  of  J.  C.  on  the  ca.  sa^  did 
not  extinguish  the -debt,  it  operated  mean- 
while as  a  satisfaction  of  the  judgment, 
and  was  a  good  defence  to  the  present 
action,  the  objeot  of  which  was  to  estab- 
lish a  remedy  by  fi.  fa.j  which  was  slis- 
pended.  On  appeal^  to  the  Divisional 
Court:— Held  (1)  Xhat  the  disability  of  the 
plaintiff  was  limited  to  this,  that  he  could 
not  resort  to  any  mode  of  execution  on 
the  judgment  other  than  the  ca.  sa.,  or 
any  charge  under  1  &  2  Viet.  (Imp.)  c. 
,110,  but  that  he  had  a  status  to  impeach 
the  prior  judgments  as  interfering  with 
other  remedies  left  to  him  under  his  judg- 
ment, e.g.,  registration  thereof  under  the 
Execution  Act  against  the-  judgment 
debtor's  lands,  which  is  not  an  execution. 
(2)  That  the  right  of  execution  might  be 
restored  by  the  death  or  escape  of  J.  C, 
or  his  taking  gaol  limjts  under  sec.  12  of 
the  Execution  Act,  and  that  the  action 
might  be  maintained  for  a  declaration  of 
rigiit  independently  of  any  claim  to  present  ' 
relief.  Robert  Ward  &  Go.  y.  John  Clark, 
Jr.,  and  Hermigar,  4  B.C.E..  71.       v        ' 

III.  Discovery  in  Aid  op  E.xecption. 

Supreme  Court  Rules.] — Sec.  19  of  the 
Arrest  and  Imprisonment  for  Debt  Act 
(R.S.C.  1897,  c.  10)  has  not  been  super- 
ceded by  order  XLII.,  i.  32  of  the  Rules  of 
the  Supreme  Court,  1906.  Jackson  v. 
Drake,  Jflckson  £  Melmcken,  13  B.C.R.  62. 


IV.  Pbocbdure. 
A.  Affidavit. 

1.  Particulars  of  claim  in.] — .'in  aflS- 
davit  to  hold  to  bail  stated  the  facts  con- 
stituting the  plaintiff's  cause  of  action. 
Betting  out  the  amounts",  in  respect  of  the 
different  matters  sued  for,  and,  in  a  s'epar- 
ate  paragraph,  stated  "that  the  defendant 
is  justly  and  truly  indebted  to  the, 
plaintiff  in  the  sum  of  $2,447.81": — Held, 
bad,  that  it  would  not  be  inferr&d  th^t  such 
indebtedness  was  in  respect  of  the  causes 
of   action  previously   set   forth.      A   state- 
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ment  of  a  cause  of  action  in  respect  of 
premiuins  which  the  -plaintiff  was  com- 
pelled to  pay  for  the  defendant  upon  a 
policy  of  insurance  deposited  by  him  with 
plaintiff  a^  collateral  seouri^ty,  held  bad, 
for  want  of  allegation  that  such  payment 
was  made  by  defendant's  request.  An 
objection  that,  the  affidavit  to  hold  to  bail 
did  not  show  that  the  writ  of  summons 
had  been  issudd  overruled.  WiUiam,s  v. 
Richards,  3   B.C.E.   510. 

2.  Statement  of  cause  of  .  action  — 
Sufficiency  of.] — An  affidavit  to  hold  to 
bail  in  an  actidn  for  money  lent  and 
goods  sold  and  delivered  did  not  show 
that  the  money  lent  was  due  and  unpaid, 
or  that  the  goods  were  delivered: — ^Held, 
insufficient.  Mee  Wah  v.  OAin  Oee,  1 
B.C.E.,  Pt.  II.,  367. 

3.  Sufficiency  of.] — K.  in  1895  gave  two 
prbinissory:  notes  to  the  firm  of  Lenz  & 
Leiser,  and  in  1896  one  member  of  the 
firm  died,  and  the  partnership  business 
was  continued  under  the  same  firm  name 
by  the  surviving  partner,  and  the  dead 
partner's  widow.  In  1898  the  firm  sued  K. 
on  the  notes,  and  he  was '  arrested  on  a 
writ  of  ca.  re.,  the  affidavit  leading  to 
the  order  being  made  by  the  surviving 
partner,  who  swore  that  he  was  a  member 
of  the  firm  of  Lenz  &  Leiser,  and  that  K. 
was  indebted  to  the  firm  on  the  notes,  but 
no  mention,  was  made  of  the  notes  having 
been  given  to  the  old  firm:— Held,  on  sum- 
mons to  discharge  the  defendant  from  cus- 
tody, that  the  affidavit  was  insufficient,  as 
it  did  not  disclose  that  the  firm  of  Lenz 
&  Leiser  is  a  new  and  different  firm  from 
that  in  existence  when  the  cause  of  action 
accrued.  ienz  £  Leisef  v.  KirscKberg,  6 
B.C.R.  533. 

4.  Sufficiency  of  particulars  of  claim 
in.] — The  plaintiff's  cause  of  action  should 
appear  in  the  affidavit  leading  to  an  order 
for  a  writ  of  ca.  re.,  and  a  statement  in 
the  affidavit  that  the  defendant  is  indebted 
to  plaintiff  in  a  sum  as  appears  in  an 
ejchibit  to  the  affidavit,  is  insufficient. 
Walt  V.  BarVer,  6  B.O.R.  461. 

5.  Sufficiency — Affidavit  required  for.] 
— ^Under  see.  7  of  the  Execution  Act,  the 
provisions  of  1  and  2  Vict.  (Imp.) 
govern  the'  form-  of  the  affidavit  for 
ca.  re.,  and  an  affidavit  to  hold  defend- 
ant to  bail  to  answer  an  action 
for  an  ordinary  dgbt  is^  sufficient  without 
the  allegations  required  by  sec.  10  in  an 
affidavit  for  a  ca.  sa.  Sec,  9  Of  the  Act 
providing  that  "No  person  shall  be  arrested 


or  held  to  bail  for  non-payment  of  money 
unless  a  special  order  for  the  purpose  be 
made  on  an  affidavit  establishing  the  same 
circumstances  as  are  necessary  "for  obtain- 
ing a  writ  of  ca.  sa.  under  this  Act,  and  • 
in  such  case  the  arrest,  ,  when  allowed, 
shall  be  made  "by  a  writ  of  attachment 
^corresponding  as  nearly  as  may  be  to  a 
writ  of  ca.  sa.,"  has  ~  relation  oi^ly  to 
arrests  for  non-payment  under  judgments 
and  orders  of  the  Court  analogous  to  pro- 
cess for  contempt,  and  does  not  apply  to 
ordinary-  bailable  process  for  debt.  Upon 
app'eal  to  the  pivisioiial  Court  {Grease, 
Walkem  and  Drake,  J. J.)  : — ^Held,  affirming 
Davie,  C.J.,  upon  the  same  grounds,  that 
the  affidavit  required  by  1  and  2  Vict.  a. 
10,  ca.  re.,  was  sufficient  to  support  that^ 
writ  and  the  ca.  sa.  Kimpton  v.  McKay, 
4  B.C.R.  196. 

6.  Sufficiency  of.] — ^The  affidavits  lead-  - 
ing  to  an  order  for  ca.  re.  nmst  show 
that  there  is  a  debt  due  from  the  defendant 
to  the  plaintiff.  It  is  not  sufficient  to 
show  that  there  is  a  debt  due  from  the 
defendant  to  one  who  bears  the  same  name 
as  the  plaintiff.  A  statement  iii  an  affi- 
davit that  deponent  has  caused  a'  writ  of 
summons  to  be  issued '  against  defendant 
without  stating  in  what  action  the  writ 
was  issued,  is  not  sufficient  to  show  that 
plaintiff  and  deponent  are  one  and  the 
same  person.  Wehrfritz  -^}  Russell  and 
Sullivan,  9  B.C.R.  79.  ^ 


B.  Bail. 

1.  Waiver  of  irregularities  by  giving 
bail.] — By  the  giving  of  bail,  a  defendant 
so  arrested  waives  his  right  to  object  to 
irregularities  in  the  Writ.  Robertson  v. 
Beers,  7  B.C.R.  76.  , 

2.  Waiver  of  irregularities  by  giving 
bail.] — By  the  giving  of  special  bail  a 
defendant  arrested  on  a  capias  waives  his 
right .  to  object  to  the  writ.  Tanaka  v. 
iSitsseW,  9  B.C.R.  24. 

0.  Dissolution:    Dismissal:    Discharoe. 

1.  Aliens — Liability   of,   to   process.] — 

No  alteration  as  to  the  parties  to  the 
record  after  the  writ  of  capiat  ad  respon- 
dendum has  ,  issued  entitles  the  person 
capiased  to  have  the  order  set  aside  unless 
he  has  been  prejudiced  by  s]ieh  alteration. 
There  is  no  rule  requiring  a  plaintiff  who 
has  amended  the  writ  of  summons  by 
adding  parties  to  serve  any,  defendant  who 
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has  appeared  with  the  amendment.  In  the 
absence  of  agreement  ad  hoc  with  his 
obligee,  a  party  is  liable  at  the  latter's 
suit  on  a^good  cause  of  a(ftion  to  all  the 
remedies,  including'  arrest  an4  imprison- 
ment, allpwed  by  law,  an^  it  is  imma- 
terial that  the  parties  are  aliens,  or  that 
the  particular  remedy  sought  is  not 
allowed  iu  the  foreign  jurisdiction.  Baxter 
V.  Jaoohs,  Moss,  etc.  (2),  1  B.C.R.,  Pt.  II;, 
-373. 

2.  Appearance  —  ^^ecessity  of  entry 
before  applying  for  discharge.] — A  writ  of 
ca.  re.  must  state  Jhe  nature  of  the  action. 
It  is  not  necessary  for  a  person  arrested 
under  a  writ  of  ca.  re.  to  enter  an  appear- 
ance before  applying  for  his  discharge.' 
The  defendant  having  asked  for  costs  the 
order  for  his  discharge  provided  that  no 
action  shoulU  be  brought  against  the 
plaintiff  or  the  sheriff  by  reason  of  the 
capias  or  the  arrest.     Wehrfritz_y.  Russell 

'  amd  Sullivan,  9  B.C.R.  50. 

3.  Discharge — ^Motion.for — ^Maintenance 
money.]— -On  a  motioii  to  discharge  defend- 
ant from  arrest  under  a,  writ  of  ca  sa. 
for  non-payment  by  the  plaintiff  of  the 
weekly  sum  of  $3.50  in  advance  to  the 
sheriff  for  defendant's  maintenance  money 
under  r.  976,  it  appeared  that  the  plaintiff 
had  offered  to  pay  the  amount  to  the 
sheriff,  who  refused  to  accept  it  on  the 
ground  that  he  had  money  of  plaintiff's  in 
his  hands  sufficient  to  coyer  it: — ^Held,  a 
sufficient  answer  to  the  amplication.  Ward 
V.  Caa/rk,  3  B.C.R.  609.     - 

4.  Discharge — Application — ^Mode  of,] 
— Defendant  applied  to'  the  Court  upon  affi- 
davits denying  his  intention  to  leave  the 
province,  for  an  order  setting  aside  a. 
judge's  order  for  a  writ  of  ca.  re.,  and  the 
writ  of  ca.  re.  issued  thereunder  upon 
which  he  had  been  arrested: — ^Held,  1. 
The  application  should  have  been  to  dis- 
charge the  defendant  imder  sec.  6  of  1  & 
2  Vict.  c.  110,  but  an  amendnient  of  the 
notice  of  motion  was  allowed.  2.  A  pro-, 
posed  transit  through  foreign  territory  on 
a~  journey  from  one  part  of  the  province 
to  another  does  ijot  constitute  a  leaving 
of  the  province  sufficient  to  warrant  an 
arrest.  Semble:  An  application  to  dis- 
charge a  party  arrested  under  a  writ  of  ca. 
re.  need  not  be  made  by  order  nisi,  but 
ma;y.  be  made  by  notice  of  motion..;  Cour- 
sier  v.  Madden,  6  B.C.B,.  125. 

5.  Statement  of  cause  of  action — Partic- 
ulars contained  in  exhibit  to  affidaTit— 
Whether    sufficient.] — ^Proceedings   to    dis- 


charge from  custody  a  person  arrested 
under  a  writ  of  capias  should  be  by- 
suramons,  and  where  objections  are  taken 
to  the  proceedings  on  ,the,  ground  of 
irregularity,  the  specific  irregularities 
sjipuld  be  set  out.  Walt  y.  Barler,  6 
B.C.R.  461. 

6.  Executiori — ^Failure  to  file  praecipe 
for  writ  of.]— *er  Davie,  O.J.:  r.  46i3, 
providing  "No  vrrit  of  execution  shall  he 
issued  without  the  party  issuing  it,  or  his 
solicitor,  filing  a  prsecipe  for  that  purpose." 
is  imperative,  and  the  plaintiff  was  not 
absolved  from  compliance  by  tendering  a 
prsecipe  for  a  writ  of  ca.  sa.  to  the  officer 
of  the  Court  and  accepting  his  statement 
that  it  was  not  necessary.  Under,  sec.  7  of 
the  Execution  Act  the  provisions  of  1  &  2^ 
Vict.  (Imp.)  govern  the  form  of  the  affidavit 
for  ca  re.,  and  an  affidavit  to  hold  defendant 
to  bail  to  answer  an  action  for  an  ordinary 
debt  is  sufficient  without  the  allegations 
required' by  sec.  10  in  an  affidavit  for  a  ca. 
sa.  Sec.  9  of  the  Act,  providing  that  "No 
person  shall  be  arrested  or  held  to  bail  for 
non-payment  of  money  unless  a.  special 
order  for  the  purpose  be  made  on  an  affi- 
davit establishing  the  same  circumstances 
as  are  necessary  for  obtaining  a  writ  of 
ca.  sa.  under  this  Act,  and  in  such  case 
the  arrest,  when .  allowed,  shall  be.  made 
by  a-  vrrit  of  attachment  corresponding  as 
nearly  as  may  be  to  -a  writ  of  ca.  sa.,"  has 
relation  only  to  arrests  for  non-payment 
under  joidgments -and  orders  of  the  Court 
analogous  '  to  propess  for  contempt,  and 
does  not  apply  to  ordinary  bailable  process 
for  debt.  On  appeal  to  the  Divisional 
Court  (Crease,  Walkem  and  Drake,  JJ.)  : 
The  Court  held  the  defendant  was  entitled 
to  be  discharged  oh  a  point  not  taken  by 
counsel,  and  delivered  a  verbal  judgment 
dismissing  the  appeal  without  costs.  The 
next  day,  before  the  order  was  drawn  up, 
counsel  for  plaintiS  brought  authorities  to 
the  attention  of  the  Court  contrary  to  the 
view  upon  which  the  appeal  was  dismissed, 
and  asked  leave  to  re-argue: — ^Held,  Jihat 
it  is  in  the  discretion  of  the  Court  to  vacate 
an  order  before  it  is  drawn  up.  Upon 
re-argument: — ^Held,  affirjning  Davie,  C.J., 
upon  the  same  grounds,  that  the  affidavit 
required  by  1  &  2  Viet.,  c.  10,  for  ca.  re. 
was  sufficient  to  support  that  writ,  and  the 
ca.  sa.  (2)  Overruling  Davie,  C.J.,  that 
the  non-filing  of  the  praecipe  for  the  ca.  sa. 
was  an  omission  attributable  to  the  act  of 
the  officer  of  the  Court,  and  should  be 
relieved  against  imder -Supreme  Court  Rule 
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950,  and  the -appeal  from  order  discharging 
defendant  allowed  with  costs.  Kimpton  v. 
McKay,  4  B.C.E.  196. 

7.  Maintenance  money.] — ^The  language 
of  r.  977  is  imperative,  and  if  the  main- 
tenance money  of  a  judgment  debtor 
imprisoned  on  a  ca.  sa.  is  not  paid  by  the 
judgment  creditor  as  therein  provided,  he 
i»  entitled  to  his  discharge  as  of  right. 
Jensen  v.  Sheppard,  3  B.C.E.  126. 

8.  Writ  of  ca.  re. — ^Motion  to  set  aside 
for  irregularities.] — ^Upon  motion  to  set 
aside  a  writ  of  ca.  re.,  and  the  arrest  of 
defendant  thereunder  for  irregularity : — 
Held:  '  1.  A  statement  of  the  plaintifif's 
cause  of  action,  in  his  affidavit  to  hold  the 
defendant  to  bail,  that  the,  defendant  "is 
justly  and  truly  indebted  to  me  in  the  sum 
of  $1,323.80,  as  follows,  namely:  $2,000  for 
money  received  by  him  to  my  use,  being  the 
price  of  eight  kegs  of  whiskey,  of  my  prop' 
erty,  which  he  sold  for  $2,000,  and  received 
the  said  sum,  less  the  amount  of'  $676.20, 
due, by  me  to  the  said  T.  O'B.,"  was  suffi- 
cient, a,a  the  defendant  was.  liable  whether 
the  plaintiff  authorized  or  requested  the 
sale  or  not,  as,  if. the  defendant  converted 
the  whiskey,  it  was  open  to  the  plaintiff  to 
waive  the  tort  and  sue  for  the  proceeds. 
2.  The  amount-  due  was  not  uncertain  by 
reason  of  the  credit,  of  $676.20,  without 
saying  "and  no  more."  3.  It  is  not  neces- 
sary to  serve  on  the  defendant  a  copy  of 
an  order  for  a  ca.  re.  4.  Rule  979  requir- 
ing service  of  affidavits  on  which .  an  ex 
parte  order  is  obtained,. only  applies  when 
the  ex  parte  order  itself  has  to  be  served. 
5.  The  non-,eahcellation  of  -the  law  stamps 
on  the  process  by  the  officers  of  the  Court, 
is  not  fatal  to  the  process :  Smith  v.  Logan, 
17  P.R.  219,  distinguished.  6.  A  variation 
in  the  statement  of  defendant's  address, 
viz.:  as  "Yukon"  in  the  w^it,  and  "Vic- 
toria" in  the  a,ffidavit  to  hold  to  bail,  is 
immaterial.  7.  An  alien  passing  through 
the  jurisdiction  may  be  arrested  on  a  ca. 
re.  upon  a  cause  of  action  arising  in  a  for- 
eign country.  8.  In  the  absence  of  propf  it 
will  be  assumed  that  the  law  of  the  foreign 
country  is  the  same  as  that  here.  9.  It 
is  not  necessary  in  an  affidavit' for  ca.  re. 
to  show  that  the  defendant  is  leaving  the 
country  with  intent  to  defraud  creditors. 
McOaulay  v.  O'Brien,  5  B.C.R.  510. 


D.  Appeat 

1.  Appeal — ^Lies  direct  from  committal 

order.  l^An    appeal    lies    direct    from    an 


order  committing  a  debtor  to  gaol  and  no 
preliminary  motion  to  the  judge  for  dis- 
charge is  necessary.  Bullooh  v.  Collins,  8 
B.CR.  23. 

2.  Setting  out  irregularities.] — Where 
an-  application  to  rescind  an  order  for  a 
capias  on  ttie  ground  of  irregularities  in  the 
issue  of  the  writ  i»  dismissed,  if  the  order 
dismissing  is  not  dra^Th  up  so  as  to  disclose 
the  irregularities  complained  of,  they  will 
not  be  considered  on  appeal.  Tietjen  v. 
Bevesleck,  1  B.C.B,.,  Pt.  11.,  365. 


ASSAULT. 
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I.  What   Assignable,   80. 
n.  Eqttitable  Assignments,  81. 
III.  NoTrcE,  82. 
rV.  Rights  and  Liabilities  oe  Pakties,  83. 

A.  Priority,  ?3. 

B.  Subject  to  all  equities,  83. 
C  Bight  to  sue,  84. 


I.  What  Assignable. 

1.  Order  to  pay  money — Whether  bill 
of  exchange.] — An  order  to  pay  money  in 
which  the  drawee  is  mentioned  is  a  bill  of 
exchange,  and  by  sec.  7,  C.S.B.C.  1888,  c. 
19  (Assignment  of  Choses  in  Action  Act.), 
is  excepted  from  the  operation  of  the  Act, 
and  does  not  operate  as  an  assignment. 
When  the  drawee  is  not  mentioned,  the 
order  is  not  a  bill  of  exchange  and  is  an 
assignment  within  the  Act.  McPherson  v. 
Johnston  ami  Glaholm,  ^  B.C.R.  465. 

2.  Salary  of  public  officer.] — The  salary 
of  a  Government  officer,  paid  for  the  per- 
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formance  of  a  public  duty,  is  not  assign-  r 
able.     Game  v.  MacdonaU,  10  RC.E.  444. 

3.  Possibility  of  reverter  - —  Whether 
interest  assignable.] — On  the  grant  of  a 
•  fee  simple,  defeasible  on  "breach  of  a  condi- 
tion,' no  estate  i&  left  in  the  grantor,  but 
only  a  possibility  of  a  reverter,  and,  there- 
fore, before  breach  there  is  nothing  capable 
of  assignment.  After  breach,  where  the 
deed  does  not  provide  for  ipsp  facto  for- 
feiture, the  fee  does  not  re-vest  automatic- 
ally, and  tmtil  re-vesting  by  suit  or  other- 
wise there  is  nothing  capable  of  assignment. 
Land  was  conveyed  subject  to  certain  con- 
ditions to  be  performed  by  the  purchasers, 
and,  in  default  of  the  performance  of  sjich 
conditions,  the  purchasers  were  to  hold  the 
land  in  trust  for  the  grantor,,  and  re-con- 
vey to  him,  notwithstanding  tha^t  any  prior 
breach  ■  msiy .  have  been  wfiived.  The  condi- 
tions were  not  performed.  In  an  action  by 
the  assignee  under  seal  of  the  vendor  for  a 
declaration  that  the  purchasers  held  the 
land  in  trxist  for  him,  and  for  an  order  for 
the  conveyance  thereof  to  _him: — Held,  that 
after  the  conveyance  there  was  no  estate 
left  in  the  grantor,  birt;  only  a  possibility 
of  reverter,  which  was^jjaot  assignable,  and 
no  action  lay.  Clark  v.  The  Oorf  oration  of 
the  City  of  "Vancouver,  10  B.C.R.  31. 


II.  Equitable  Assignment. 

1.  Appropriation  by  parol  assignment.] 

— ^Defendant,  under  contract  to  build  for 
one  Walker,  purchased  the  materials  from 
plaintiffs,  who  subsequently  got  judgment 
against  him,  and  who  garnisheed  the 
moneys  due  from  Walker  to  defendant 
under  the  contract.  Moneys  due  the  con- 
tractor were  to  be  paid  on  the  certificate  of 
the  architect  Gr^nt.  Before  the  garnishee 
proceedings  defendant  had  accepted  the  fol- 
lowing order  drawn  upon  him  by  Nicholas 
&  Barker,  to  whom  he  was  indebted  on  a 
sub-contract:  "Please  pay  to  Champion  & 
White  the  sum  of  $270,  and  ehargeJ;he  same 
to  my  account  for  plastering  Place  Block, 
Hastings  Street  W.,  in  full  to  date,"  which 
order  the  defendant  thus  indorsed  in  favour 
of  Grant:  "Please  pay  that  order  and 
charge  to.  my  acoeunt  on  contract  for  Robert 
Walker  Block  on  Hastings  Street  City": — 
Held,  that  apart  from  the  order  there  was 
a  parol  assignment  specifically  appropriat- 
ing to  the^  assignment  the  sum  in  question, 
of  the  moneys  to  arise  out  of  the  contract. 
B.O.    Mills    Lumber    and    TradiAng    Co.    v. 


Mitchell  Walker, /Garnishee,  and  Champion 
&  WUte,  Claimants,  8  B.C.R.  71.  - 

2.  Equitable  assignment.] — A  money 
order  containing  expressions  showing  the 
account  upon  which  the  payment  is  to  be 
made,  is  an  equitable  assignment  and  not  a 
bill  of  exchange.  Jfohnson  v.  Braden,  1 
B.C.E.,  Pt.  II.,  265. 

3.  Oral  /equitable  assignment.]  —  An 
oral  equitable  assignment  of  a  chose  in 
action  is  valid,  and  takes  priority  of  a  sub: 
sequent  attaching  order  of  the  debt  so 
assigned,  Todd  d  Son  (Judgment  Credi- 
tors) V.  Phoemae  (Judgment  Debtor),  The 
United  Fire  Insu/ra/nce  Co.  (Garnishees) 
and  Lowenberg,  Barris  &  Co.  (Claimants), 
3  B.C.R.  302. 


III.  Notice. 

1.  Express    notice    in    writing.} — It    is 

necessary  to  the  validity  of  an  assignment 
in  writing  of  a  chose  in  action  under 
C.S.B.C.  1888,  u.  19,  that  express  notice 
thereof  shall  have  been  given  to  the  debtor, 
trustee  or  other  person,  froni  whom  the 
assignor  would  have,been  entitled  to  receive 
or  claim  the  chose  in  action.  The  Meriden 
Britannia  Co.  v.  Bowell,  4  B.C.R.  520. 

2.  Constructive.'] — K.  by  deed  assigned 
to  plaintiff  a  proportion  of  certain  sums 
to  be  earned  and  received  by  him  from 
the  City  of  Vancouver  under  a  certain 
contract.  He  afterwards,  to  secure 
advances,  made  to  him  by  defendant, 
assigned  to  her  all  sums  due  or  to  become 
due  to  him  under  the  same  contract.  The 
plaintiff  gave  verbal  notice  of  the  deed  to 
her  to  the  chairman  of  the  board  of.  works 
and  to  the  city  solicitor  of  Vancouver.  The 
defendant  subsequently  gave  formal  written 
notice  of  her  assignment  to  the  city  clerk, 
and  plaintiff  afterwards  gave  a  similar 
notice  of  her  deed: — ^Held, 'per  Bole,  Co. J., 
giving  judgment  for  defendant,  that  priority 
of  notice  governs  the  priority  of  right.  2. 
That  neither  the  notice  of  the  plaintiff's 
assignment  to  the  city;  solictor  nor  that  to 
the  chairman  of  the  board  of  works,  was 
notice  to  the  City.  Per  MeCreight  and 
Walkem,  JJ.,  on  appeal:  That  by  his  deed 
to  plaintiff;  K.  made  himself  a  trustee  for 
the  plaintiff  of  the  proportion  of  earnings 
to  be  received  by  him  from  the  city,  which 
he  thereby  assigned  to  her,  and  that  the 
plaintiff  had  therefore  an  equity  thereto 
which  over-rode  the  subsequent  assignment 
thereof  to  the  defendant,  and  that  the 
priority  of  notice  of  the  latter  assignment 
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was  immaterial.  Per  MoCreight,  J.:  That, 
upon  the  evidenoeythe  defendant  having  had 
^actual  notice  of  the  existence  of  th«  deed  to 
the  plaintiff,  had  constructive  notice  of  its 
terms.  2.  That  the  fact  that  the  solicitor 
Whom  she  employed  to  draw  up  the  assign- 
ment to  her  also  drew 'the  deed  to  the 
plaintiff,  fixed  the  defendant  with  con- 
structive notice  of  such  deed  through  the 
knowledge  of  the  solicitor,  though  acquired 
in  a  different  and  previous  transaction. 
Clark  V.  KendQ.n,  4  B.C.R.  503." 

IV.  Rights  and  Peioeities  of  Pabties. 
A.  Priority. 

1.  Garnishment.] — The  fact  that  the 
judgment  '  debtor  has  assigned  the  debt 
sought  to  be  attached  to  a  third  person, 
though  no  notice  has  been  given  to  the 
party  oMng  the  assigned  debt,,  is  a  good 
answer  to  a  garnishee  ordes.  Chray  v. , 
Hoffas,  5  B.O.E,.  56. ' 

2.  Money  order — ^Indorsement  of — ^Parol. 
assignment.]-^— Defendant,  under  contract  to 
build  for  one,  Walker,  purchased  the  mater- 
ials from  plaintiffs,  who  subsequently  got 
judgment  against  him,  and  who  garnisheed 
the  moneys  due  from  Walker  to  defendant' 
under  the  contract.  Moneys  due  the  con- 
tractor were  to  be  paid  on  the  certificate  of 
the  architect,  Grant.  Before  the  garnishee 
proceedings  defendant  had  accepted  the  fol- 
lowing order  drawn  upon  him  by  Nicholas 
&  Barker,  to  whom  he  was  indebted  on  a 
sub-contract :  "Please  pay  to  Chamipion  & 
White  the  sum  of  $270,  and  charge  the  same 
to  my  account  for  plastering  Place  Block; 
Hastings  Street,  W.,  in  full  to  date" ;  which 
order  the  defendant  thus  indorsed  in  favour 
of  Grant:  "Please  pay  that  o;-der  and 
charge  to!  my  account  on  contract  for  Robert 
Walker  Block  on  Hastings  Street,  City": — 
Held,  that,  apart  from  the  order  there  was 
a  parol  asignment  specifically  appropriat- 
ing to  the  assignees  the  sum  in  question  of 
the  moneys  to  arise  out  of  the  ,  contract. 
B.C.  Mills  Lumber  and  Trading  Go.  v.  Mit- 
chell; Walker,  garnishee,  and  Champion  & 
White,  cloA/maMts,  8  B.C.R.  71. 

B.  Subject  to  All  Equities. 

Set-oif — ^Estoppel.] — The  assignee  of  an 
agreement  for  sale,  even  in  the  event 
of  the  payments  under  the  agreement 
not  having  matured  at  the  time  of 
the  assignment,  is  only  entitled  to  recover 
the  moneys  due  and  enforce  the  agreement 
subject  to  any  equities  ,existing  between  the 


purchaser  and  vendor.  Where  an  assignee 
of  an  agreement  for  sale  has  an  acknowledg- 
ment of  the  debt  under  such  agreement  and 
comes  to  trial  with  full  knowledge  of  the 
fact  that  the  purchaser  intends  to  set  up 
by  way  of  equitable  defence  a  claim  against 
the  assignee  for  defective  construction  of- a 
building  on  the  land  comprised  in  the  agree- 
ment, but  fails  to  specially  plead  estoppel, 
the  purchaser  is  entitled_to  set  up  "a  claim 
in  connection,  with  the  construction  of  the 
building  as  against  the  assignee,  in  the 
same  manner,  ^nd  to  the  same  extent,  as 
she  could  against  the  original  vendor  if  he 
were  taking  proceedings  under  the  agree- 
ment. British  Paoifio  Trust  ^Company  v. 
BailUe,  20  B.C.R.  199. 


,C.  Bight  to  sue. 

1.  Notice.] — ^Where  a  debt  has  been 
assigned  by  way  of  mortgage,  but  no  notice 
in  writing  of  the  assignment  has  been  given 
to  the  debtor,  the  cause  of  action  still 
remains  in  the  assignor.  Okell  Morris  &  Go. 
V.  Dickson,  9  B.C.R.  151. 

2.  Notice.]— A  limited  company  sold 
lots  to  S.  under  an  ieigreement  of  sale.  After 
payment  of  an  instalment  on  the  purohalse 
price,  the  limited  company  assigned  to  M. 
all  its  interest  in  the  lots  subject  to  the 
agreement  of  sale  to  S.  On  S.  being  in 
default  in  his  payments,  M.  brought  action 
for.  cancellation  of  the  agreement  and 
applied  for  an  order  nisi  of  foreclosure  on 
default  of  delivery  of  a  statement  of 
defence: — Held,  that  as  there  was  no  alle- 
gation in  the  statement  of  claim  of  the  ser- 
vice on  the  debtor  of  notice  of  an  assign- 
ment by  the  original  vendor  to  the  plaintiff 
as  required  by  the  Laws  Declaratory  Act, 
the  application  should  be  dismissed: — ^Held, 
further,  that  without  such  notice  the  assign- 
ment must  be  regarded  as  an  equitable 
assigniqent  of  a  legal  chose  in  action,  in 
which  case  the  assignor  should  be  made  a 
party  to  the  action  either  as  plaintiff  or 
defendant.  Mv/rray  V.  Steniiford,  20  B.C.R. 
162. 

3.  Oral  assignment.] — ^An  assignment 
of  the  benefit  of  a  covenant  for  payment  in 
a  contract  for  the  sale  of  land  must  be  in 
writing  to  enable  the  assignee  to  sue  upon 
the  covenant  in  his  own  name.  Dell  v. 
Saunders,  19  B.C.R.  500. 

See    CONTEACT. 

See  Gabnishment. 
See  Mechanics'  Liens. 
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ASSIGNMENTS   FOR  CREDITORS. 

I.  What  Constitutes  ait  Assiqnmbnt,  85. 
11.  Construction  and  Effect  of  Assign- 
ment, 85. 

III.  Pbiobity,  86. 

IV.  Assignee  oe  Tbustee,  87. 

A.  In  General,  87. 

B.  Remuneration,  S7. 

0.  Actions  ly  amd  against,  87.      . 
V.  Peopebtt  Included,  87. 
VI.  Pebfeebntiai.  Claims,  88. 

A.  Lmdlord,  88. 

B.  Wages  and  sala/ries','  88. 


I.  What  Constitutes  an  Assignment. 

Assignment  of  partnership  assets  only 
for  benefit  of  creditors.]— An  assign- 
ment By  a  firm  for  benefit  of  creditors  which 
was  construed  by  the  Court  to  be  an  assign- 
ment of  partnership  assets  only,  may  be  a 
good  and  valid  asignment  within  the  mean- 
ing of  the  Creditors'  Trust  Deeds  Act. 
Eastman  v.  Pemberton,  7  B.C.R.  459. 

ii.  constbuotion  and  effect  of 
Assignment. 

1.  Exemption.] — It  is  too  late  for  the 
assignor  to  claim  the  statutory  exemption 
after  the  property  assigned  has  been  con- 
verted into  money.  Pilling  v.  Stewart,  4 
B.C.E.  94. 

2.  Exemption.] — Debtors  assigned,  under 
the  Creditors'  Trust  Deeds  Act,  all  their 
personal  property,  credits  and  effects  that 
might  be  seized  and  sold  imder  execution, 
and  afterwards  claimed,  as  exempt,  chattels 
to  the  amount  of  $500: — ^Held,  on  an  orig- 
inating summons  for  directions,  that  by 
the  form  of  assignment  the  claimants  were 
precluded  from  claiming  exemption.  In  re 
Ley,  7  B.C.R.  94. 

3.  InterpreUtion  of.] — Under  a  trust 
deed  assigning  the  assets  of  a  partnership 
business  upon  trust  to  sell  the  same  and 
divide  the  proceeds  "into  and  among  all  the 
creditors  of  the  parties  of  the  first  part" 
(viz.,  the  assignors),  withotit  any  words 
of  distribution  such  as  "or  either  of  them" 
being  added  :^Held,  that  the  deed  provided 
only  for  the  payment  of  the  joint  creditors, 
and  not  the  separate  creditors  of  the  part- 
ners, and,  in  the  absence  of  any  satisfac- 
tory arrangement  being  agreed  upon,  the 
deed  must  be  set  aside  on  the  groimd  that 
it  constituted  a  preference.  CvMrn/nghoAn 
V.  Curtis,  5  B.C.R.  472: 


4. -Partnership.]  —  The  firm  of  0. 
Broijhers  comprised  three  partners.  One  of 
them  died,  le'aving  L.,  his  executrix.  Three 
months  afterwards,  the  surviving  partners 
executed  an  assignment  for  the  benefit  of 
-^;hei^  creditors.  Immediately  thereupon, 
H.,  a  general  creditor  who  had  not  sighed 
or  acquiesced  jn  -the  deedj  brought  an  action 
fot  an  account,  not  only  against  the  two 
surviving  partners,  but  also  against  L.,  as 
representing  the  estate  of  the  deceased  part- 
ner:—Held,  that  H.  was  entitled  to  an 
order  for  an  injunction  and  receiver  against 
the  surviving  partners  and  the  trustees  of 
the  deed  of  assignment.  The  Budson  Bay 
Oompamy  (for  themselves  and  all  the  credi- 
tors of  Oppenheimer  Bros:),  plaintiffs  v. 
A.  B.  Chreen  ami  &.  A.  Sargison,  lAna 
Oppenheimer,  the  Executrix  at  Godfrey 
Oppenheimer,  deceased,  and  Opp^heimer 
Bros,  defendants,  1  B.C.E.,  Pt.  I.,  247. 

IIL  Pbioeitt. 

1.  Dividend  on   shares  in  a  company.] 

—Where  a  company  has  assigned  for  the 
benefit  of  its- creditors,  a  former  shareholder 
is  entitled  to' recover  from  the  assignee  that 
portion  of  the  dividend  on  the  shares  for- 
merly held  by  him  which  had  been  retained 
by  the  company.  Savage  v.  ShoM,  17  B.C.R. 
343. 

2.  Attachment  of  debts.]- The  persons 
refererd  to  in  sub-sec.  (2)  of  sec.  3  of  the 
Creditors'  Trust  Deeds  Act,  1901,  Amend- 
ment Act,  1902,  o.  IS,  as  execution  creditors 
are  those  having  processes  upon  which 
execution  can  be  levied.  Therefore  an 
attaching  order  giving  a  person  Who  had 
not  yet  obtained -judgment  a  lien  on  moneys 
in  Court,  was  set  aside.  Williamson  v. 
WoolUams  a/nd  NaismAth,  16  B.C.R.  346. 

,  3.  Money  in  Court.] — On  an  appeal 
from  a  judgment  in  favour  of  the  plaintiffs 
a  new  trial  was  ordered  upon  the  defendant 
paying  into  Court  $4,000,  to  abide  the  result 
of  the  new  trial.  On  the  new  trial  judg- 
ment was  again,  given  in  favour  of  the 
plaintiff,  the  jvidge  adding  that  th^  pay- 
ment out  of  moneys  must  be  spoken  to. 
Subsequently  the  defendants  assigned  for 
the  benefit  of  creditors.  On  application  for 
payment  out: — ^Held,  that_  as  the  money 
was  paid  in  as  against  the  happening  of  a 
contingency  which  eventuated  before  the 
assignment,  namely,  the  securing  of  a"  judg- 
mgnt,  the  plaintiff  was  entitled  to  payment 
out.  Neither  the  Fraudulent  Preferences 
Act   nor   the    Creditors'    Trust   Deeds    Act 


ASSIGNMENTS  FOE  OEEDITOES— ASSIZE 


applies   in  this   case.      Doctor  v.   People's 
Trust  Company,  18  B.C.E,.  111. 

IV.  Assignee  oe  Teustee. 
A.  In  General. 

1.  Corporation.] — An  incorporated  com- 
pany cannot  be  an  assignee  for  the  benefit 
of  creditors  under  the  Creditors'  Trust 
Deeds  Act.  An  application  on  the  hearing 
of  an  appeal  to  substitute  the  name  of  a 
creditor"- for  the  present  plaintiff,  the 
invalid  -assignee,  was  refused.  Colonial 
Development  Company  v.  Beach,  19  B.O.R. 
247.       - 

2.  Removal  of  trustees.]  / —  There  is 
inherent  jurisdiction  in  Courts  of  Equity  to 
remove  trustees  and  appoint  new  ones  i^ 
proper  cases.  A  trustee  for  creditors  who 
is  also  employed  as  solicitor  to  manage,  an 
insolvent  estate,  is  a  person  whose  interest 
conflicts  with  his  duty  to  the  creditors  as 
trustee.     Be  Dickinson,  2^  B.O.R.  262. 

B.  Remuneration. 

Assignee's  remuneration.  ]^-In  the  cir- 
cumstances, the  assignee's  remuneration  was 
-fixed  at  five  per  cent.  In  re  Ley,  7  B.C.E. 
94.    ' 

C.  Actions  By  and  Against. 

1.  Position  of  assignee  as  to  impeach- 
ment of  conveyance  by  assignor.] — ^Apart 
from  statutory  provision,  an  assignee  for 
the  benefit  of  creditors  is  in  no  better  posi- 
tion than  his  assignor  to  impeach-  previous 
conveyances  by  the  assignor,  and  cannot  he 
treat^ed  as  occupying  the  place  of  the  credi- 
tors for  that  purpose.  MoKeneie  v.  Bell 
Irving,  2  B.C.E.  241. 

2.  Counterclaim.] — Notwithstanding  the 
rule  that  a  defendant  may  not  set  up  by 
way  of  counterclaim  against  the  claim  of  a 
plaintiff,  suing  in  a  personal  character 
claims  against  him  in  a  representative 
capacity,  this  does  not  prevent  such  a  coun- 
terclaim when  the  whole  transaction  was 
not  carried  on  by  the  party  in  his  repre- 
sentative character.  W.  ff,  8<yrim  Lumber 
Co.  V.  Bo^s,  20  B.C.R.  89. 


V.  Pbopeety  Included. 

Creditors'  Trust  Deeds  Act — ^Exemption 
— Onus  of  proof.] — A  deed  of  assignment  of 
the  estate  and  effects  of  insolvents  for  the 
benefit  of  their  creditors'  executed  on  26tli 


March,  1896,  pursuant  to  the  Creditors' 
Trust  Deeds  Act,  1890,  excepted  ^'such  per- 
sonal property  as  may  be  selected  by  the 
said  debtors,  under  the  Homestead  Act  and 
Homestead  Amendment  Act,  1890": — ^Held, 
that  the  onus  was  on  the  claimant  to  show 
that  the  claim  was  not  within  the  exception 
to  the  right  of  exemption  provided  by  s.  10 
of  the  Homestead  Act,  J890,  as  amended  by 
the  Act  of  1893,  s.  2,  in  regard  to  goods 
seized  in  "satisfaction  of  a  debt  contracted 
for  or  in  respect  of  such  identical  goods," 
and  in,  the  absence  of  evidence  uppn  the- 
point  the  ~claim  was  disallowed.  In  re 
"^ Sharp,  5  B.C.R.  117. 

VI.  Pebfeeential  Claims. 

A.  Landlord. 

Surrender.] — ^A  landlord  is  not  entitled 
to  a  preferential  claim  for  rent  accrued 
after  the  assignment,  where  there- has  been 
a  surrender  by  operation  of  law.  Cold  v. 
^oss,  10  B.C.R.  80. 

/ 
B.  Wages  and  Salaries. 

1.  Salary     and     piece     worh.]    —  The 

plaintiff  contracted  -wiih  cannery  proprie- 
tors (a)  to  supply  labour  and  pads:  salmon 
at  a  stated  price  per  ease,  i.e.,  by  piece 
work,  g,nd  (6)  to  act  as  foreman  of  the 
laborers  supplied  by  him  at  a  salary  of  $50 
per  month.^  The  proprietors  having 
assigned  for  the  benefit  of  creditors,  plaintiff 
sought  to  enforce  the  preference  given  by 
s.  36  of  the  Creditors'  Trust  Deeds  Act  in 
respect  to  both  the  salary  and  the  piece 
Work: — ^Held,  that  the  preference  must  be 
restricted" to  the  salary.  Tom  v.  Roiert- 
son,  9  B.C.R.  505. 

2.  Computation  of  time.]  —  By  the 
Creditors'  Trust  Deeds  Act,  1901,  an 
assignee  is  required  to  pay  in  priority  to- 
the  claims  of  ordinary  creditors  the  wages 
of  persons  in  the  employ  of  the  assignor  at 
the  time  of  the  assignment,  or  "within  one 
month  before."  The  assignment  was  made 
on  27th  November,  .1901: — ^Held,  that  a 
workman  who  was  in  the  employ  of  the 
assignor  previous  to  and  including  26th 
October,  1901^  was  not  entitled  to  a  prefer- 
ence. In  re  Olayoguot  Fishmg  and  Trad- 
ing Co.,  9  B.C.R.  80. 
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See  Ceiminal  Law. 
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AWARD. 

8ee   ABBITBATIOl>f. 

Bee  Master  an»  Sbevant. 
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ATTACHMENT  OF  DEBTS 

See   GAENIS9MENT. 


ATTACHMENT,  OF    PERSON. 

1.  Breach  of  injunction.] — Committal, 
and  not  attachment,  is  the  appropriate, 
remedy  for  breach  of  a  prohibitory  injund- 
tion.  The  Golden  Gate  Mining  Go.  v.  The 
Granite  Creek  Mining  Co.,  5  B.C.E..  145. 

2.  Breach  of  injunction.] — Where  a 
party  has  committed  a  breach  of  an  injunc- 
tion of  wliieh  he  has  received  telegraphic 
notice,  he  will  be  attached  for  the  purpose 
of  being  brought  before  the  Court.  Can- 
adian'Pacifie  Navigation  Go.  v.  Vancouver 
Corporation,  2  B.C.R.  298. 

See  Contempt  op  Qottbh. 
See  Injtjnction. 


ATTORNEY. 

See   MtrwicipXL   Cobfobations. 
See  SoLioiTOE. 


ATTORNEY-GENERAL. 

Duties.] — It  is  the  duty  of  the  Attorney- 
General,  in  cases  of  disputed  rights,  which 
cannot  be  vindicated  by  private  individuals, 
to  remove  all  obstacles  in  the  way  of  the 
assertion  of  these  rights,  by:  permitting  the 
use  of  his  name  as  plaintiff  in  any  proceed- 
ing, receiving  a  proper  indemnity  as  to 
costs.  Anderson  v.  Victoria  Oorporatioii, 
,  1  B.C.R.,  Pt.  II.,;  107. 

See  Constitutional  Law. 

See  Mines  and  Minebals. 

See  NtnSANCE. 


AUCTIONEER. 

Warranty  of  title.] — An  auctioneer  who 
sells  goods,  not  as  owner  but  as  auctioneer 
only,  though  pot  naming  hi=L  principal,  does 
not,  without  more,  warrant  the  title  to  the 
goods  sold:  -he  does  no  more  than  engage 
that  he  is  in  fact  instructed  and  authorized, 
by  his  principal  to  sell.  Trapp  v.  -fresoott, 
17  B.C.R.  298;    50  S.C.R.  263. 


BAIL. 

Bee  Akbest  and  Impbisonment  foe  Debt. 
See  Cbiminal  Law. 


BAILMENT. 

Duty  and  liability  of  bailee.] — A  per-- 
son  retaining  goods  under  an  inn-keeper's 
lien  for  board  must  take  reasonable  care  of 
them.  Defendant,  an  inn-keeper,  detained 
plaintiff's  trunk ,  for  the  amount  owed  by 
him  for  board  and  lodging.  Plaintiff 
assisted  in  carrying  his  trunk  to  the  reading 
room,  the  ordinary  baggage  room  being  full. 
The  trunk  was  broken  open  and  several 
articles  lost: — Held,  that  the  fact  that  the 
pl^intii?  had  assisted  to  place  the  trunk  in 
the  reading  room,  there  being  no  evidence 
that  he  requested  that  it  sliould  be  placed 
there,  did  not  show  contributory  negligence 
on  his  part,  or 'that  he  accepted  the  risk 
incurred  thereby,  nor  did  it  discharge  the 
liability  of  the  landlord  to  take  reasonable 
care.     Frank  v.  Berryman,  3  B.C.S,.  506. 

See  Caebiebs. 
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BANKING. 

Customee's  Accounts,  90. 

A.  Duty  to  customers,  90. 

B.  Lien,  91. 

Sbcubities  undee  the  Bank  Act,  91. 
Inteeest,  92. 


I.  Customer's  Accounts. 

A.  Duty  to  Customer. 

Refusal  to  pay  cheque.]  — Where  a 
cheque  is  presented  at  the  bank  on  which  it 
is  drawn  to  a  clerk  in  charge  of  the  A  to 
K  ledger,  who  instructs  the  holder  of  the 
cheque  to  present  it  to  the  clerk  in  charge 
of  the  L  to  Z  ledger,  who  is  the  only  clerk 
who  has  charge  of  the  particular  account 
on  which  the  cheque  is  drawn,  but  the 
holder  fails  to  so  present  it,  there  is  no 
refusal  to  honour  the  cheque;  and  the  fact 
that  the  holder,  which  is  a  presenting  bank, 
informs  the  payee  that  the  drawer  of  the 
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cheque  has  no  accoiint  at  the  bank  on  which 
it  is  drawn  is  immaterial.  Rew  v.  Imperial 
Bank  of  Canada,  13  B.C.E.  345;  42  S.C.K. 
222. 

B.  Liert. 

Partnership.]  — Where  the  members  of 
a  flrm~have  sej)aTate  private  accounts  with 
the  bankers  of  the  firm,  and  a  balance  is 
due  to  the  bankers  from  the  firm;  the 
bankers  have  no  lien  for  such  balance  on 
the  separate  accounts.  Richards  v.  Bank 
of  B.N.A.,  8  B.O.R.  143,  209. 

II.  SjICimiTIES    UNDEB    THE    BAKK    AOT. 

1.  Mortgage  of  chattels  to  secure  past 
debt.] — The  mere  fact  that  a  mortgage  of 
chattels,  given  to  secure  a  past  debt,  is 
taken  over  amoiigst  the  securities,  in  pur- 
suance of  an  agreement  for  the  purchase  of 
a  banking  business,  is  not  a  contravention 
of  sec.  76  of  The  Bank  Act.  Royal  Bank 
of  Oamada,  v.  Ball,  20  B.C.R.  242. 

2,  Advance  under  sec.  74.]— H.  held'  a 
mortgage  on  a  sawmill  belonging  to  G., 
with  the  machinery  ^d  lumber  therein  arid 
all  lumber  that  might  at  any  time  there-' 
after  be  brought  on  the  premises.  The 
mortgage  not  being  registered  gave  H.  no 
priority  over  subsequent  encumbrancers. 
Two  months  later  G.  gave  H.  a  second  mort- 
gage on  the  same  property  to  secure  a  note 
for  $794,  Shortly  "after  this  a  contractor 
applied  to  Gr.  for  a  large  quantity  of  lum- 
ber, for  building  purposes.  G.,  being  unable 
to  purchase  the  logs,  asfced  the  Merchant's 
Bank  for  an  advance.  The  Bank,  knowing 
G.  to  be  financially  embarrassed,  refused 
jthe  advances  to  him,  but  agreed  to  make 
them  if-  some  reliable  person  would  pur- 
chase the  logs,  which  was  done  by  G.'s  book- 
keeper, and  in  consideration  of  an  advance 
of  $3,500  G.  assignedthe  contractor's  order 
to  the  bookkeeper  and  agreed  to  cut  the 
logs  at  a  price  fixed  and  deliver  them  to 
the  bookkeeper  at  the  mill  site.'  The  latter 
then  assigned  to  the  Bank  all  moneys  to 
accrue  in  respect  of  the  contract,  which 
assignment  was  assented  to  by  the  contrac- 
tor, and  a  day  or  two  after  also  assigned 
to  the  Bank  three  booms  of  logs  by  numbers, 
in  addition  to  one  assigned  pre'viously. 
This  purported  to  be  done  imder  sec.  74  of 
the  then  Bank  Act.  Two  or  three  days 
later  G.  made  an  assignment  for  the  benefit 
of  his  creditors,  previously  to  which  the 
logs  had  arrived  at  the  mill  and  been  mixed 
with  other  logs  of  G.     The  greater  part  had 


been  converted  into  lumber  when  H.  seized 
them  under  his  chattel  mortgage  :-^Held, 
that  no  property  in  the  logs  assigned  to 
the  Bank  had  passed  to  G.,  and  H.,  havii^ 
no  higher  right  than  his  mortgagee,  could 
not  seize  them  under  his  mortgage.  Mer- 
hant's  Bank  of  Halifax  v.  Rouston,  7 
B.CR.  465;    31  S.C.R.  361.   - 

3.  Liability  of  bank  for  wages.] — The 
plaintiffs  brought  action  for  wages  against- 
the  defendant  Company  at  common  law, 
and  sought  also  to  recover  in  debt  from 
the  defendant  Bank  under  the  Bank  Act. 
The,  defendant  Company  not  having  entered 
an  appearance,  judgment  by  default  was 
entered,  by  the  plaintiffs  against  the  Com- 
pany and  they  proceeded  with  the  action 
against  the  Bank.  The  point  was  raised  by 
the  Bank  at  the  trial  that  the  plaintifi's  had 
elected  their  remedy,  by  entering  judgment, 
against  the  Company,  and  were  -thereby' 
debarred  from  enforcing  their  action  against 
the  Bank.  The  plaintiffs  thereupon  applied 
for  an  order  vacating  their  judgment 
against  the  Company,  which  was  granted, 
and  they  then  sought  to  recover  solely  from 
the  Bank: — Held,  that  asuming  the  judg- 
ment was  not  ■  properly  set  aside  •  by  the 
order  made  at  the  trial,  it  nevertheless  did 
not  operate  as  a  conclusive  election  and  a 
bar  to  the  plaintiffs  rfght  to  recover: — 
Held,  further,  that  the  defence  that  the 
plaintiffs  had  elected  was  open  to  the  Bank 
without  being  Specially  pleaded.  Semble, 
that  the  statute  might  be-  construed  as  plac- 
ing the  Bank  in  the  position  of.  a  guaran- 
tor, or  a  surety  for  'the  employer,  and  the  ' 
employer  could  be  sued  and  judgment 
recovered  against  him  ■without  releasing, 
the  Bank.  Edhorg  v.  Imperial  Timber  and 
Trading  Company,  Limited,  and  the  Royal- 
Bank  of  Canada,  19  B.C.E.  514. 

III.  Interest. 

1.  Invalid  as  to  excess.] — In  an.  action 
to  recover  principal  and  interest  on  certain 
promissory  notes,  bearing  interest  at  twelve 
per  centum  "as  well  after  as  before  matur- 
ity," defendant  pleaded  sec.  80  of  the 
Bank  Act: — Held,  reading  sees.  80  and  81 
together,  such  a  contract  between  the  Bank  ' 
and  the  creditor  is  merely  invalid  insofar 
as  it  stipulates  for  more  than  seven  per 
cent.  Bank  of  Montreal  v.  Hartman,  12 
B.C.E.   375. 

2.  Voluntary  payment.] — Sec.  80  of  the 
Bank  Act  does  not  prevent  a  bank  from 
entering  into  a  contract  to  be  paid  a  higher 
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rate  of  interest  than  Y  per  cent.;  and  if, 
under  such  contract,  interest  is  paid  in 
excess  of  said  rate,  it  cannot  be  reeovered 
back.  WilUa/ma  y.  Oa/nadAwn  Bomh  of  Oom- 
meree,  13  B.C.R.  70. 


BANKRUPTCY. 

Assignments  fob  Ceeditoes. 
Sfee  Company  Winding-Up. 


BARBED   WIRE. 

Fence.] — A  company  maintained  along 
its  line  of  railway  a  barbed  wire  boundary 
fence  without  any  pole,  board  or  other  cop- 
ping connecting  the  posts;  plaintiff's  horse, 
picketed  in  the  field  adjoining,  became 
frightened  from  some  cause  \mexplained, 
and  ran  into  the  fence,  receiving  injuries 
on  account  of  which  it  had  to  be  killed: — 
Held,  that  the  fence  was  not  inherently 
dangerous  and  therefore  the  company  was 
not  liable.  The  test  is  whether  the  fence 
is  dangerous  to  ordinary  stock  under  ordin- 
ary conditions,  and  not  whether  it  is  dan- 
gerous to  a  bolting  horse.  Plath  and  Bal- 
lard V.  The  Orcmd  Forks  d  "Kettle  River 
Ry.  Co.,  10  B.Q.R.  299. 


BARRISTER. 

I.  PBEiob  OF  Studentship,  93. 
II.  Fees,  94. 
III.  MiscoNDtroT,  94. 

I.  Pebiod  of  Studentship. 

1.  University  graudate — ^Legal  Profes- 
sions Act,  sec.  37,  -sub-sec.  5.] — To  come 
within  the  exception  in  sub-sec.  5  of  sec.  37 
of  the"  Legal  Professions  Act,  the  applicant 
must  have  had  his  term  of  study  or  service 
shortened  because  he  was  a  graduate.  King 
V.  The  Law  Bociety  of  British  p^lwniia,  8 
B.C.E.  356. 

2.  University  graucUte — Legal  Profes- 
sions Act,  sec.  37,  sub-sec.  5.] — ^To  come 
within  the  exception  in  sub-sec.  5  of  sec.  37 
of  the  Legal  Professions  Act,  it  is  not 
necessary  that  the  applicant  should  have 
been  a  graduate  at  the  time  he  commenced 
to  study  law,  or  that  his  term  of  service 
was-  shortened  because  he,  was  a  graduate. 
An  applicant  who  obtained  his  degree  after 


\call  or  admission  would  come  within  the 
teception.      Colder  v.  The  Lom  Society,  9 
56. 


B.G.E. 


n.  Pees. 


1.  Fees.] — ^A  barrister's  fees  being  in  the 
nature  of  an  honorarixim,  the  acceptance  of 
employment  as  counsel  in  an  arbitration  by. 
a  barrister  was  not  the  acceptance  of  such 
an  office  as  io  disqualify  a  member  of  Legis- 
lature from  sitting  and  voting.  Barnard 
V.  Walkem,  1  B.O.E.,  Pt.  I.,  120. 

2.  Fees — ^Right  of  barrister  ^o  sue  for 
counsel  fee.]^-<3ounsel  "in  this  Province 
have  the  right  to  maintain  an  action  for 
their  fees.  Where  a  solicitor,  contrary  to 
his  client's  expectations,  does  not  pay  over 
to  a  counsel,  fees  received  from  his  client, 
the  client  is  still  liable  to  th^  counsel. 
British  Columbia  Land  and  Investment 
Agency,  Limited  v.  Wilson,  9  B.C.E.  412. 

III.   MlSCONDTTCT. 

Striking  off  rolls — ^Appeal  from  decision 
of  Benchers — Reinstatement.] — -B.,  a  bar- 
rister and  solicitor,  was  suspended  from 
practice  for  six  nionths  by  the  Benchers 
in  1894,  for  wrongfully,  retaining  the 
moneys  of  a  client.  On  the  expiration  of 
the  period  of  suspension  the  client,  not 
having  yet  received  her  money  from  B., 
again  complained  to  the  Law  Society,  and 
on  the  hearing  of  the  complaint  in  1896  B. 
was  disbarred  and  struck  off  the  roll  of 
solicitors: — Held,  on  appeal  to  the  judges 
of  the  Supreme  Court,  as  visitors  of  .the 
Law  Society:  (1)  That  B.  was  not  obliged 
to  apply  to  the  Benchers  for  reinstatement 
under  sec.  48  of  the  Legal  Professions  Act 
before  bringing  his  appeal;  (2)  That  the 
Benchers  by  suspending  B.  in  1894  had  not 
exhausted  their  powers,  but  that  they,  had 
power  to  disbar  and  strike  B.  off  the  rolls 
if  they  found  that  he  was  still  wrongfully 
retaining  his  client's  money,  and  not  a  fit 
and  proper  person  to  remain  on  the  roll; 
(3)  That  the  judges  will  not  allow  an 
appeal  which  would  have  the  effect  of  rein- 
stating a  barrister  or  solicitor  while  still 
in  default  in  respect  to  the  transaction  for 
which  he  was  debarred  or  struck  off.  In  re 
-Biafce,  6  B.C.E.  276. 

See  SoLiciTOE. 


BEHRING  SEA  AWARD  ACT. 

See  -Admibaltt. 
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BENCHERS. 

See  SoEioiTOE. 


BENEFIT  SOCIETY. 

Claim  for  sick  benefits.] — ^In  an  action 
for  sick  benefits  against  an  I.O.O.F.  lodge, 
it  appearing  that  plaintiff  followed  no  occu- 
pation, beings  a  retired  merchant,  a  nonsuit 
was  entered.  Sone  v.  Columbia  Lodge  CNo. 
2),  1  B.C.E.,  Pt.  II.,  349. 


BENNETT-ATLIN    COMMISSION 
ACT. 

Appeal  by  consent  from  commissioner 
ptfrporting  to  sit  as  County  Court  judge 
— ^Wkether  competent.] — lie  special  com- 
missioner appointed  under  the  *Bennett- 
Atlin-  Commission  Act,  1899,  cannot  confer 
the  righj;  of  appeal  to  parties  to  a  dispiite 
tried  before  him  by  purporting  to  sit  as  » 
County  Court  judge.  Johnson  v.  Millar, 
7  B.C.R.,  46. 


BILLS  OF  EXCHANGE. 

I.  FoEM,  95. 

A:  What  constitutes,  95. 
B.  Perfeeting~  incomplete  HU,  96.        ^ 
II.  Indobsement  and  Transfee,  96. 

A.  Liability  of  imdorser,  96. 

B.  E-ffeci  of  indorsement,  97. 

III.  Peesentment:    Notice,  97. 

A.  In  general,  97. 

B.  Waiver,  98. 

IV.  Holder  in  Dub  Couese,  98. 
V.^Pasol    Evidence    to    Vaey    Insteu- 

MENT,  99. 


I.  Form. 

A.  What  Constitutes. 

.  1.  Money  order.] — A  moner  order  con- 
taining expressions  showing  the  account 
upon  which  the  payment  is  to  be  made,  is 
an  equitable  assignment  and  not  a  bill  of 
exchange.  Johnson  v.  Braden,  1  B.C.R., 
Pt.  II.,  265. 

2.  Order  naming  the  .  drawee.]  —  An 
order  to  pay  money  due  the  drawee^  in 
which  the  drawee  is  mentioned  is  a  bill  of 
exchange,  and  by  s.  1,.  C.S.B.C.  1888,^  c.  19 
(Assignment  of  Choses  in  Action  Act),  is 
excepted  from  the  operation  of  that  AxA, 
and   does   not   operate    as    an   assi^ment. 


When  the  drawer  is  not  mentioned,  the 
order  is  not  a  bill  of  exchange,  and  is  an 
assignment  within  the  Act.  McPherson  v. 
Johnson  &  Olaholm,  8  B.C.R.  465. 


B.  Perfecting  Incomplete  Bill. 

1.  Alteration.]  —  Where  a  promissory 
note  is  signed  or  endorsed,  leaving  a  blank 
space  for  the  rate  of  interest  in  an  existing 
clause  providing  for  interest,  any  party  in 
possession  of  the  note  has  under  s.  20  of 
the  Bills  of  Exchange  Act,  1890,  made 
applicable  to  promissory  notes  by  s.  88, 
prima  facie  authority  to  fill  in  any  rate  of 
interest;  but  if  the  note  when  signed  and 
endorsed  had  no  clause  providing  for  inter- 
est, the  addition  of  such  a  clause,  requiring 
inteirest,  is  an  alteration  not  contemplated 
when  the  note  was  made  or  endorsed,  and 
avoids  it: — ^Held,  on  the  facts,  that  the 
note  in  question,  when  made  and  endorsed, 
contained  an  interest  clause  leaving  a  blank 
for  the  rate,  and  that  the  plaintiffs  were 
entitled  to  recover  the  amount  of  the  note 
with  interest  at  eighteen  per  cent,  as 
charged.  The  British  Columbia  Land  and 
Investent  Agency,  Limited  V.  Ellis,  6  B.C.R. 
82. 

2.  Blank  spaces  on  bill — ^Alteration  after 
endorsement.] — A  promissory  note,  con- 
taining spaces  for  the,  name  of  the  payee 
and  the  rate  of  interest,  was  endorsed  for 
the  accommodation  of  the  maker  and  handed 
to  hiin  in  that  condition.  The  maker 
inserted  the  name  of  the  payee,  and  12  per 
cent,  as  the  rate  of  interest: — ^Held,  that 
the  endorsers  were  estopped  from  denying 
that  ihej  had  given  the  maker  authority  to 
fill  in  the  blanks,  and  that  the  insertions 
by  the  maker  were  not  alterations  avoiding 
the  note.     Bwrton  v.  Goffin,  5  B.C.R.  454. 


II.  Indorsement  and  Teansfee. 
A.  LiabiUty   of  Indorser. 

1.  Order  of  indorsement.] — ^The  promis- 
sory note  ^s  set  out  in  the  special  indorse- 
ment showed  the  name  of  Wilson,  one  of 
the  defendants,  sued  as  endorser,  indorsed 
under  that  of  the  plaintiff,  the  pa;yee  of 
the  note: — Held,  prima  facie  evidence  that 
Wilson  was  not  liable  on  the  note  to  the 
plaintiff,  and  that  the  plaintiff  was  not  the 
holder  of  the  note.  Tai  Yune  v.  Blitm,  3 
B.C.R.  21. 

2.  Order  of  indorsement.] — The  rule  as 
to    the    liabilities    inter    se    of    successive 
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indorsers  of  »  bill  or  note,  in  the  absence 
of  all  evidence  to  the  contrary,  ia  that  a 
prior  indorser  must  indemnify  a  subsequent 
one.  Wiokwvre  &  Wiekwvre  V.  Passage  <£ 
TomVm,  20  B.C.R,  485. 

3.  Discharge  of  indorsers.] — If  the 
holder  of  a  promissory  note  grants  an 
extension  of  time  for  payment  at  maturity, 
without  obtaining  the  assent  of  the  accom- 
modation indorsers  to  the  extension,  or 
reserving  his  rights  against  them  as  sure- 
ties, they  are  relieved  from  liability.    IHd. 

4.  Aval.] — Under  sec.  131  of  the  BiUs  oi 
Exchange  Act,  a  person  who  endorses  a 
promissory  note  not  indorsed  by  the  payee 
ms^y  be  liable  as  an  indorser  to  'the  latter. 
Johnson  v.  McRae,  l&  B.C.R.  47a.. 

B.  Effect  of  Indorsement. 

1.  Company  with  no  power  to  indorse.]. 

—A  company  which  iinder  its  charter  has 
no  power  to  indorse,  give  oi;  accept  nego- 
tiable instruments,  can  indorse  over  to  a 
third  party  any  negotiable  instrument  made 
in  its  favour,  iSO  as  to  enable  such  third 
party  to  enforce  payment  against  the  maker 
or  acceptor.  Merchants  Bank  of  Canada  v. 
McLeod  &  Leeson,  15  B.C.E.  290. 

2.  Fraudulent  indorsement.] — ^^Sec.  19 
of  the  Stamp  Act,  1853  (Imperial),  which 
exonerates  bankers  from  liability  if  they 
pay  on  what  purports  to  be  an  author- 
ized indorsement,  is  inapplicable  to  British 
Columbia,  and  hence  did  not  come  into 
force  by  virtue  of  the  English  Law^  Act. 
Even  if  it  were  brought  into  force,  it-  was 
annulled  'by  the  repugnant  legislation  of 
the  Bills  of  Exchange  Act,  althpugh  not 
mentioned  in  the  repealing  schedule  to  the 
Act.  The  Candian  Bills  of '  Exchange"  Act 
was  intended'  to  modify  and  alter  as  well 
as  to  codify  the  law  relating  to  bills  of 
exehsmge,  cheques  and  pTomisSOry  notes.  A 
local  manager  of  an  incorporated  company, 
who  was  authorized  only  to  indorse  cheques 
for  deposit  with,  the'  Bank  of  British 
Columbia,  indorsed  and  cashed  at  the  Bank 
of  Montreal  cheques  payable  to  the  company 
drawn  on  that  bank: — Held,  the  Bank  of 
Montreal  was  liable  to  the  company,  for  the 
amount  of  the  cheques  so  cashed.  Bmton 
Electric  Go.  v.  Bank  of  Montreal,  9  B.C.E. 
545. 

III.  Pbesentment:    Notice.         . 

A.  In  General'. 

1.  Payable  at  particular  place.] — ^Where 
a  promissory  note   is   made   payable   at   a 


\particular  place,  presentment  for  payment 
&ust  be  made  at  that  place.  Croft  v. 
Ba^niUn,  2  B.CR.  333. 

2.  Notice  of  dishonour.] — ^It  is  neces- 
sary before  action  to  give  notice  of  dis- 
honour to  an  indorser  of  a  demand  note. 
Ro^al  Bank  of  Gamda  v.  Kirk  and  Rumball, 
13  B,C.E.  4. 

B.  -  Waiver, 

1.  Notification  of  stoppage  of  payment.] 

— ^Where  the  drawer  ,  of  a  cheque  notifies 
the  payee  that  he  has  stopped  payment,  he 
thereby  waives  presentment.  Trapp  v. 
Prpscott,,n  B.C.R.  298. 

2.  Of  demand.] — Th&  object  of  presents 
ment  being  to  demand  payment,  waiver  of 
demand  is  also  waiver  of  presentment. 
Burton  V.  Goffi/n,  5  B.C.R.  454. 

3.  Promise  to  pay.]*— A  promise  to  pay 
a  promissory  note  after  it  has  fallen  due  is 
prima  facie  evidence  of  presentment.  Spar-, 
row  v.  Gorletf,  18  B.C.R.  356. 


rV.  Holder  in  Dvs  Cotjbse. 

1.  Notide  of  defect  of  title.] — ^Plaintiff, 
who  was  a  confidential  clerk  of  a  director 
of  the  defendant  Company,  and  had  been 
himself  director  of  the  Company,  accepted 
from  the  said  director  ,  a  cheque  of  the 
Company  for  $2,663.59.  The  cheque  had 
been  issued  on  the  understanding  that  it 
was  to  be  used  only  for  the  purpose  of 
exhibiting  it  to  a  tax  collector  to  secure  to 
the  said  director  further  time  for  the  pay- 
ment of  taxes  on  his  own  property.  On  tlje 
disappearance  of  the  director  the  defendant 
Company  stopped  payment  of  the  cheque, 
and  plaintiff  brought  action,  claiming  he 
was  a  holder  in  due  course: — ^^eld,  that 
plaintiff  had  given  no  value  for  the  cheque 
and  that  he  had  notice  of  the  defect  in  title 
when  the  cheque  was  indorsed  over  to  him. 
Oampbell  v.  National  Gonsiruction  Com- 
pany,  14  B.C.R.   444. 

2.  Fraud  of  illegality.] — Defendants,  in 
certain  transactions  with  an  insurance 
company  who  under  their  charter  had  no 
power  to  indorse,  give  or  accept  negotiable 
instruments,  gave  the  company  a  promis- 
sory note,  which  the  company  indorsed  to 
the  plaintiff  Bank.  They  did  not  pay  the 
note  when  it  fell  due.  The  company  was 
heavily  indebted  to  the  Bank  which  held 
this  and  other  liotes  for  advances  to  the 
company.  The  pra,ctioe  was  for  the  com- 
pany to  sell  shares  and  take  notes  therefor, 
which  were   discounted  with   the  plaintiff 
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Bank.  '  On  suit  being  brought,  defendants 
set  up  that  the  note  was  given,  for  the 
acconunodation  of  the  company  who  took 
and  held  it  without  consideration;  that  the 
Bank,  having  knowledge  of  the  circum- 
stances under  which  the  note  was  ;  given, 
and  of  the  company's  legal  position  as'  to 
negotiable  instriiments,  was  not  a  holder 
in  due  course,  and  that  the  note  was  there- 
fore tainted  with  fraud  and  illegality: — 
Held,  that  defendants  had  failed-  to  prove 
under  sec.  68  of  the  Bills  of  Exchange  Act 
that  there  was  such  fraud  or  illegality^ in 
the  issue  or  negotiation  of  the  note  as  to 
deprive  the  plaintiflF  Bank  of  its  status  as 
holder  m  due  course  and  therefore,  entitled 
to  recover.  Merchants  Bank  of  Canada  v. 
McLeod  and  Leeson,  15  B.C.B..  290. 


v.  Parol  EviDEErcE  to  Vast  Instbtjment. 

1.  Stipulation    against   liability.] — ^Parol 

evidence  will  not  be"  received  to  show  that 
a  person  who  indorsed  a  proinjssory  note 
to  anoth»  for  valuable  consideration  stipu- 
lated at  the  time,  that  he  was  not  to  be 
liable  on  the  indorsement.  Emerson  v. 
Ervrni,  10  B.C.R.  101. 

2.  Failure  of  condition.] — ^In  an  action 
upon  a  promissory  note  the  maker  raised 
the  defence  that  the  note  was  given  to  cover 
a  first  payment  upon  an  agreement  for  sale 
of  land  and  was  handed  over  to  the  plaintiff 
on  the  express  condition  that  if  he  failed 
to  obtain  the  money  for  the  first  payment 
which  he  contemplated  raising  through  the 
sale  of  other  property,  the  note  was  to  be 
returned  or  not  used.  The  trial  judge  held 
that  the  condition  under  which  the  note 
was  given  having  failed,  the  action  should 
be  dismissed.  ^  The  Court  being  equally 
divided,  the  appeal  was  dismissed.  West 
V.  Browning,  19  B.C.R.  407. 


BILL  OF  LADING. 

Bee  Cabbieb. 


BILLS  OF  SALE. 

I.  Transactions  Aitectbd  by  the  Act, 
100. 

A.  In  general,  100. 

B.  Change  of  possession,  101. 

II.  POBM,    101. 

A.  In  general,  101. 

B.  Description  of  property,  101. 


III.  Apparent  Possession,  101. 
ly.  Sale,  102. 
V.  riLiNG,  103. 

A.  Time  withi/n  which,  103. 

B.  Affidavits,  sufficiency  of,  103. 
Vl.  Pbiobits,  103. 


I.  Tbansactions  Affected  by  the  Act. 
A.  In  General. 

1.  Verbal    sale    not   prohibited   by    the 

Act.] — B.  made  a  verbal  sale  of  the  goods 
in  question  to  the  plaintiff,  who  paid  him 
part  of  the  price  in  two  instalments,  and 
took  from  him  written  receipts  therefor. 
Plaintiff  then  executed  a  lease  of  the  goods 
to  B.,  who  continued  in  apparent  possession 
thei'eof.  The  goods  having  been  seized  by 
the  sheriff  under  a  fl.  fa.  upon  a  judgment 
obtained  by  the  defendants  against  B.,  the 
plaintiff  claimed  them,  and,  upon  the  trial 
of  an  interpleader  issue: — Held,  that  verbal 
sales  of  goods  are  not  prohibited  by  the 
Act,  which  contains  no  provision  requiring 
written  evidence  of  such  sales  to  be  made 
or  registered.  That  such  verbal  sales,  if 
bona  fidej  are  good  against  subsequent  exe- 
cution creditors  of  the  vendor^  though  the 
chattels  are  suffered  to  remain  in  liis  appar- 
ent possession.  That  the  lease  in  question 
was  not  a  contract  of  sale,  or  a  memoran- 
dum thereof,  but  was  a  subsequent  indepen- 
dent transaction,  and  that  neither  it  nor 
the  other  writings  were  documents  requir- 
ing registration  under  the  Act.  Esnouf  v. 
Gu/rney,  4  B.C.R.  144. 

2.  Construction  contracts,] — The  pro- 
Visions  in  building  and  construction  con- 
tracjts  whereby  the  plant,  machinery  and 
materials  provided  for  the  work  are  to 
become  the  property  of  the  building  owner 
until  the  completion  of  the  work,  do  not 
constitute  such  contracts  bills  of  sale  within 
the  Act.  Clam^  v.  G.T.P.  By.  Co.,  15 
B.O.R..  497. 

3.  Stock  in  trade.] — ^A  sale  of  the  stock 
in  trade  of  a  business  is  included  in  the 
expression  "transfer  ol  goods  in  the  ordin- 
ary course  of  business"  and  is  therefore  not 
within  the  Act.  Greenburgh  v.  Lenz,  12 
B.C.R.  395. 

4.  Equitable  interest  in  ore  to  be 
mined.] — An  agreement  creating  an  equit- 
able interest  in  ore  to  be  mined  is  not  an 
instrument  requiring  registration  under  the 
Bills  of  Sale  Act.  Forrest  v.  Trames,  14 
B.C.R.  183;    42  S.C.R.  514. 
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B. '  OJiomge  of  Possession- 


1.  Possession  taken  before  time  for 
filing  elapsed.] — Where  the  goods  com- 
prised in  a  bill  of  sale  are, -witiin  21  days 
after  execution  of  the  bill  of  sale,  taken 
possession  of  by  the  grantee  honestly,  the 
Bills  of  Sale  Act  does  not  apply,  and  it  is 
immaterial  that  the  bill  of  sale  was.  given 
subject  to  a  defeasance  not  containedr  in  it. 
MeOlary  Mwimfaoturmg  Co.  v.  Sowlwnd  wnd 
others,  9  B.O.R.  479."  ' 

I  2.  Actual' delivery.]— Although  a'bill, of 
sale  absolute  in  form  is  invalid  where  the 
transaction  is  really  one  of  mortgage,  where 
there  is  actual  delivery  and  change  of  Tpos- 
session,  the  transaction,  is  not  ^affected. 
Matheson  v.  Pollock,  3  B.C.E,.  74. 


.  II.  FOEH. 
A.  In  General. 

1.'  Condition  dehors  the  instrument.] — 

A  bill  of  sale  given  subject  to  a  condition 
not  appearing  therein  is  void  as  against 
prMitors.     Doll  v.  Ha/rt,  2  B.O.R.  32. 

2.  Absolute  in  form.] — ^A  bill  of  sale 
absolute  in  form  is  invalid,  where  the 
transaction  is  really  one  of  mortgage,- for 
not  setting^  forth  the  true  coBsideration. 
Matheson  v.  Pollook,  3  B.O.R.  74. 


B.  Description  of  Property. 

1.  Book  debts.] — V.  and  0.  sold  their 
grocery  business,  including  all  their  stock 
in  trade  and  book  debts,  to  H.  &  B.,  who 
shortly  afterwards  gave  a  chattel  mortgage 
to  E.  covering  the  stock-in-trade  of  the 
gi'oeery  business,  and  also  all  bobk  debts 
due  to  H.  &,  B.  in  the  business  carried  on 
by  them-as  grocers: — ^Held,  that^the  book 
debts  originally  due  to  V.  &  C,  and  assigned 
by  them  to  H.  &  B.,  were  covered  by  the 
chattel  mortgage.  BoVmson  v.  Empey,  10 
B.C.R.  466. 

"2.  Future  goods.] — Where  a  bill  of  sale 
is  given  with  respect  to  goods  to  be  acquired 
in  future,  the  grantee  is  bound  to  identify 
such  goods,  otherwise  uie  bill  of  sale  will 
not  attach  to  them.  Winter  v.  Gault,  18 
B.O.R.  487;    49  S.C.R.  541. 


III.  AppABENT  Possession. 

Apparent  possession — ^Premises  occupied 
by  "person  giving  bill  of  sale."] — ^The 
grantee  under   a  bill   of,  sale    (treated  as 
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^unregistered  by  re^fl^ii  mf  nilr^efeet  in  the 
aftdavit),  on  3rd  January,  1894,  took  pos- 
session of  the  goods  covered  thereby,  con- 
sisting of  a  bakery  stock,  and  employed  a 
person  to  take  charge,  and  instructed  him 
to  let  no  one  else  in  the  place.  ,  The  grantor 
had  absconded  from  British  Columbia.  The 
plaintiflf  gave  no  Written  notice  of  change 
of  ownership,  but  informed  some  of  the 
creditors  that  he  was  in  possession.  The 
plaintiff  carried  on  baking  and  delivered 
the  product  in  his  own  name.  The  debtor's 
namie,  however,  was  not  removed  from  the 
door  of  the  premises.  The  defendant  seized 
imder  fi.  fa.  on  the  5th  January,  1894: — 
Held,  ( 1 )  that  the  goods  were  -not  in  the 
"apparent  possession"  of  the  debtor.  (2) 
That  the  premises  were  not  "occupied"  by 
him,  within  the  meaning  of  the  Act.  Brack- 
man  V.  MoLaughUn,  3  B.C.R.  265. 


IV.  Sale. 

1.  Time    for    redemption.  ]^Where    the 

pilaintiff,'  holding  an  overdue  mortgage 'of 
chattels,  was  given  notice  that  foreclosure 
and  sale  would  take  place  at  a  certain  time, 
and  where  his  solicitor  attended  just  before 
the  time  fixed  for  sale,  intending  to  pay  off 
the  mortgage,  and  was  told  that  he  was  too  ' 
late,  that  the  chattels  were  sold,  the  sale 
was  held  to  be  unimpeachable.  -  Ishitaka 
V.  British  Columbia  Land  wnd  Investment 
Agency,  lAmited,  16  B.O.R.  299. 

2.  Purchase  by  mortgagee — ^Accounts 
—^Goodwill  of  business.]  — Mortgagees 
put  up  stock:  in'  trade  of  a  butcher 
business  for  sale  tinder  their  mortgage,  bid 
it  I  in  and  took  possession  with  the  assent 
of  the  mortgagor,  paid  off  arrears  of  wages 
and  rent,  and  carried  on  the  business  with 
the.  mortgagor  in  their  employ  for  some 
inonths.  In  an  action  by  the  nrortgagor  to 
avoid  the  sale: — ^Held,  (1).  That  it  was 
void  and  the  property  could  be  redeemed; 

(2)  That  in  the  taking  of  accounts  mort- 
gagor could  not  be  charged  with  arrears"  of 
.wages  paid  by  the  mortgagee,  this  payment 
having  not  been  previously  expressly 
assented  to  by  the  mortgagor: — ^Held,  fur- 
ther, on  appeal:  (1)  That  a  sum  stated  by 
the  mortgagees  to  be  the  value  of  the  good 
will  for  the  purposes  of  an  amalgamation 
scheme  between  T;hem  and  another  company, 
could  not  be  charged  against  them  in  the 
accounts.  Faji  Volhenburg  v.  Western 
Cojnadian  BancTwng  Company,  6  B.O.R.  284r 
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V.  Filing. 

A.  Time  Within  Which. 

Extension  of  time.] — ^A  company,  domi- 
ciled in  Toronto,  Ontario,  took  it  bill  of 
sale  on  goods  in  Grand  Forks,  British 
Columbia.  It  was  not  possible  £  send  the 
instrument  to  Toronto  and  have  it  returned 
for  filing'  with  the  registrar  with  the  affi- 
davit of  bona  fides  withm  the  five  days 
required  by  sec.  7,  sub^sec'  2,  of  the  Bills 
of  Sale  Act,  1905: — ^Held,  that,  in  the  order 
granting  an  extension  of  time  for  filing  the 
instrument,  there  should  be  a  provision 
protecting  intervening  rights.  Be  W.  P. 
ElUs  d  Co.,  13  B.C.E..  271. 


B.  Affidavits,  Suffldfncy  of. 

1.  Jurat.] — The  Bills  of  Sale  Act, 
C.S.B.C.  1888,  e.  8,  s.  3,  as  to  the  a,ffidavit 
of  ,  execution  to  be  filed  with  the  instru- 
ment, provides  "the  affidavit  aforesaid  may 
be  in  the  form  of  the  schedule  hereto 
annexed  marked  'A.' "  In  this  form,  and 
also  in  the  affidavit  filed  with  the  chattel 
mortgage  in  question,  no  mention  was  made 
in  the  jurat  of  the  place  of  swearing  the 
affidavit: — ^Held,  that  the  affidavit  was  suf- 
ficient as  complying  with  the  statute. 
Apart  from  its  statutory  '  sufficiency  it 
woTild  be  presumed,  from  the  fact  that  the 
affidavit  was  on  the  face  of  it  sworn  before 
a  commissioner  for  taking  afl^davits  in 
British  Columbia,  that  the  official'  acted 
within  the  -territorial  limits  of  hjs  autl^ority 
and  not  elsewhere.  Brown  and  Erb  v. 
Jowett,  4  B.C.R.  44. 

2.  Deficiency  of  affidavit.] — ^Where  the 
affidavit  of  bona  fides  did  not  contain  a 
clear  and  categorical  affirmation  that  the 
grantors  were  justly  and  truly  indebted  to 
the  grantees  in  the  sum  mentioned,  the 
affidavit  was  held  not  to  comply  with  the 
statute  and  therefore  not  to  be  such  an 
affidavit  as  is  required  by  the  statute,  and 

~  consequently  the  bill  of  sale  was  void. 
Winter  v.  Gcmlt,  18  B.C.R.  487;  49  S.C.R. 
541. 


VI.  Pbioeitt. 
» 
Bank  Act.] — A  valid  security ,  taken  by 
a  bank  under  the  Bank  Act  has  priority 
over  an  unregistered  bill  of  sale  by  way  of 
mortgage.  Merehants  Bcmh  of  EaUfam  v. 
Houston,  7  B.C.R.  465;    31  S.C.B,.  361. 


BISHOP. 

Bee  Ecclesiastical  Law. 


BLACKJACK. 

A  game  in  whi^  chances  are  not 
alike  favourable  to  the  players.] — Cer- 
tain persons  played  the  game  called  black- 
jack in  a  room  to  which  the-  public  had 
access,  there  being  no  constant  dealer: — 
Held,  that  lessee  of  room  was  legally  con- 
victed of  keeping  a  common  gaming  house. 
Be^.  V.  Petrie,  7  B.C.R.  176. 


BLACK  LISTS. 

1.  Poster  advertising  accounts  for  sale.] 

— Defendant,  a_  debt  collector,  printed  a 
poster  containing  the  names  of  persons  from 
whom  he  was  employed  to  make  collections, 
showing  the  amounts  and  the  nature  of 
the  accounts,  set  opposite  their  respective 
names  under  the  heading,  in,  large  letters, 
"Accounts  for-  sale.  Victoria,  B.C.  The 
British  Columbia  Commercial  Agency  offer 
the  following  accounts  for  sale  at  their 
office,"  etc.  ^  This  poster,  which  showed  the 
name  of  the  plaintiff  as  debtor  for  a  drug 
bill  of  $9.67,  defendant  sent  to  him,  and  to 
each  of  the  persons  on  the  list,  together 
with  a  circular  stating,  "Tfou  may  still 
have  ypur  name  lifted  by  paying  the  amount 
on  or  before  the  27th  inst.,  after  which  date 
the  posters  will  positively  be  issued."  An 
interim  injunction  having  been  granted  to 
restrain  further  publication: — ^Held,  on 
mdtion  to  continue  the  injunction  till  the 
hearing:  That  the  poster  wp,s  libellous,  and 
the  innuendo  implied  was  not  merely  that 
the  plaintiff  was  justly  indebted  in  the 
sum  mentioned,  but  that  he  was  dishonest 
and  insolvent: — ^Held,  on  motion  to  dis- 
solve injunction;  The  Court  will  interfere 
by  interlocutory  injunction  restraining 
until  the  trial  the  publication  of  what 
clearly  appears  to  be  a  libel.  On  appeal: — 
Held,  that  the  poster  was  libellous.  It  was, 
in  fact,  in  the  eyes  of  the  public  a  black 
list,  implying  that. all  ordinary  efforts  to 
obtain  payment  had  failed,  and  that  the 
debtor  was  either  dishonest  or  insolvent. 
That,  though  in  England  the  Courts  have 
riot  of  late  restrained  publications  before 
the  question  of  libel  has  been  submitted  to 
a  jury,  there  is  undoubted  power  to  do  so- 
under   C.S.B.C.    c.    31,    s.    14,    and    appeal 
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should  be  dismissed.      Wolfenden  v.  (Hies, 
2  B.C.R.  279. 


BLAZING. 

See  Mines-  and  Mineeals. 


BOARD  OF  HEALTH. 

See  Health. 


BOND. 

See   Replevin. 


BOOK  DEBTS. 

See  Bills  of  Sale. 

See  EXECTTTION. 


BOUNDARIES. 

I.  Municipalities,  105. 

A.  Roads  an3  streets,  105. 
II.  Or  PiavATE  Pbopebty,  ■  105. 


I.   MuiSflCIPALITIBS. 

A.  Roads   amd  Streets. 

Interference.] — ^The  "City  of  Victoria 
Official  Map  Act,  1880,"  and  amending 
Acts,  have  reference  to  streets  only: — Held, 
therefore,  that  nothing  in  those  Acts  could 
;  justify  an  intei^ferenoe  by  private  indi- 
viduals with  the  boundaries  of  a  lot  held 
by  purchase  and  20  years'  possession. 
Crowther  v.  B^wven,  1  B.C.R.,  Ft.  II.,  116. 

N 

li.  Of  Pbivate  Pbopbett. 

Estoppel.] — ^In  an  action  for  the  declara- 
tion of  title  to  a  piece  of  land  claimed  by 
plaintiff  as  part  of  Lot.  376,  and  by  defend- 
ant as  part  of  202.  Defendant's  title  was 
derived  through  B^  to  whom,  in  1870,  a 
Grown  grant  was  issued,  granting  that  lot 
"numbered  202  on  the  official  plan,  said  to 
contain  150  acres,  more  or  less."  In  1876-77 
the  Lands  and  Works  Department,  having 
caused  an  official  survey  of  the  adjoining 
lots  to  be  made,  found  the  official  plan  by 
which  the  boundaries  of  B.'s  lot  were  defined 
to  be  incorrect,  and  with  a  view  to  retain 
the  acreage  proper  to  each  grant,  and  to 


make  the  boundaries  run  true  to  the  car- 
dinal points,  moved  his  S.E.  corner  post 
foiir  chains  north,  andhis  S.W.  corner  post 
two  chains  south,  and  without  notifying  the 
defendant  gave  him,  in  vne  new  i)fficial  plan 
or  survey,  a  new  southern  boundary.  This 
adjustment  of  B.'s  southern  boundary  gave 
to  Lot  376  the  gore  of  land  now  in  ques- 
tion. Three  years  after  the  completion  of 
this  survey,  defendant  filed  in  the  Land 
Registry  Office  a  plan  of  the  greater ,  part 
of  Lot  202,  according  to  a  private  survey 
made  by  his  own  directions,  in  which  he 
implicitly  followed,  as  to  his  southern 
botmdary,  the  survey  of  1876-77.  In  1881 
a  Crown  grant  to  Lot  376 — ^the  boundaries 
thereof  being  as  determined  by  the  survey 
of  1876-77 — ^was  issued  to  plaintiff: — Held, 
that  in  questions  relating  to  boundaries 
and  descdptions  of  land  the  rule  is  that  the 
work  on  the  ground  governs,  and  that  the 
gore  had  been  originally  included  in  the 
grant  to  B.,  as  part  of  202,  and  fxirther, 
that  the  filing  of  the  map  in  1880  did  not 
under  the  circumstances  (if  .at  all)  estop 
the  defendant  from  claiming  land  ;  not 
included  therein,  and  that  the  defendant 
was  entitled  to  the  gore  of  land  originally 
granted  as  part  of  Lot  202.  Johnston  v. 
Clarke,  1  B.C.R.,  Pt.  II.,  81. 

See  Reoisteation  of  Deeds. 


BRIDGES. 

See  Municipal   Coepoeations. 


BRITISH   NORTH   AMERICA  ACT. 

See   Constitutional  Law. 
See  Oonteact. 


BROKER. 

See  Peincipal  and  Agent. 


BUILDING  CONTRACTS. 

I.  Constbuction  in  Genebal,  1 107. 
li.  Extras,  108. 

III.  Excuses  foe  Non-Pebfoemancb,  108. 

IV.  Conditions    PeecedeiA;   to    Payment 

108. 

V.    roRFEITDEE,    110. 
VI.   LlABILITT    OF    AeCHITECT    OE    EnGINEEB, 
111. 
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I.    CONSTEUCTION    IN    GeNEBAL. 


1.  Payment  by  lump  sum  or  specified 
prices.] — The  City  t)f  Victoria  called  -tor 
tenders    for    the  -  construction    of    sewers, 

,  setting  forth  in  specifications  and  bills  of 
quantities  the  amount  and  character  of  the 
excavations  and  work  to  be  done,  and 
requiring,  persons  tendering  to  put  their 
prices  against  each  itein  in  the  speciflea- 
tions  and  bills  of  quantities,  which  were  to 
form  part  of  the  contract.  The  plaintiffs 
tendered,  filling  in  their  prices  for  each  item 
as  required,  and  offering  to  do  the  work  for 
a  gross  sum  of  $7,032,-  which  represented 
the  total  of  tne  itemized  prices.  The  con- 
tract as  executed  was  "to  execute  all  work 
described  in  the  specifications,  bills  of 
quantities  and  form  of  tender,  which  are 
hereby  made  part  of  the  contract,  in  strict 
accordance  with  all  the  conditions,  and 
stipulations  therein  set  forth       .  for 

the  sum  of  $7,032."  The  specifications 
required  interim  ■  and  final  cettiflcates  of 
the  work  done  to  be  given  to  the  contractor 
by  the  named  engineer  of  the  Corporation. 
It  turned  ^  out  that  the  bills  of  quantities 
largely  overestimated  the  amount  of  work. 
The  plaintiffs  sued  for  the  full  amount  of 
$7,032  and  extras  i^Held,  that  the  contract 
was  to  do  the  work  by  quantities  at  speci- 
fied prices,  and  the  amount  of  the  contract 
price  was  not  controlled  by  tlie  sum  speci- 
fied. Coughlan  v.  City  of.  Victoria,  4 
B.CR.  20.  - 

2.  Special  "agreement,  non-fulfillment 
of.] — The  plaintiff  sued  the  defendants  to 
recover  from  ,  them.  Under  a  specially 
endorsed,  writ,  the  balance  of  an  account 
due  under  and  in  pursuance  of  an  agree- 
ment, '  under  seal,  prfividing  that  the 
plaintiff  "was  to  run  according  to  his.  best 
art  and  skill  a  tunnel  of  200  feet .  for  the 
sum  of  $4  per  running  foot;  that  $150 
should  be  advanced  on  account  of  the  con- 
tract, the  balance  to  be  paid  on  the  satis- 
factory completion  of  the  work."-  The 
plaintiff  made  five  tunnels,  none  of  which 
were  200  feet  in  length,  but  whose  total 
length  was  alleged  by  tne  plaintiff  to  be 
204  feet.  The  plaintiff  brought  his  action 
both  on  the  agreement  and  also  for  work 
and  labour  done: — Held,  that  there  was  not 
a  sufficient  performance  of  the  agreement, 
and  as  the  plaintiff  had  given  no  particu- 
lars nor  any  evidence  under  the  claim  for 
work  and  labour,  judgment  must  be  entered 
for  the  defendants.  LaMn  v.  Nwttall,  3 
S.C.R.  685. 


II.    EXTEAS. 


Condition  precedent.] — Where  a  con- 
tract provided  that  no  payment  for  extras 
would  be  allowed  unless  their  value  was 
agreed  upon  and  indorsed  on  the  contract, 
and  the  contractor  made  alterations  and 
additions,  on  the  instructions  of  an  intend- 
ing tenant  of  the  building,  but  no  agree- 
ment was  come  to  nor  indorsement  made, 
it  was  held  J;hat  the  contractor  could  not 
recover.  MoKinnon  v.  The  Pabst  Brewing 
Co.,  8  B.C.R.  265. 


Iir.  Excuses    foe    Non-Pbefobmance. 

Prevention  by  owner.  ]^-Where  sTbuild-- 
ing  contract  is  so  far  performed  that  the 
parties  cannot  be  restored  to-their  original 
position,  and  unsatisfactory  work  is  being 
done,  if  the  party  aggrieved,  in  the  absence 
of  a^eement  ad  hoc,  interferes  with  the 
work  so  as  to  make  it  difficult  to  determine 
the  value  of  that  already  done,  he  does  so 
at  the  risk  of  having  to  pay  the  other  party 
more  than  he  has  really  earned,  apart  from 
the  question  of  damages.  Moore  v..  B.C. 
Pottery  Co.,  2  B.C.E.  45. 

rv.  Conditions  Peecedent  to  Payment. 

1.  Certificate.]  — Where  the  plaintiff 
agreed  to  do  certain  work  for  the  defend- 
ant and  McLeod  on  the  terms  set  out  in 
certain  correspondence,  part  of  which  read : 
"I'll  pay  you  on  the  completion  of  each  80 
feet  of  timnelling.  All  you  need  to  do  is 
to  have  McLeod  to  certify  that  you  J^i^B 
done  the  work,"  it  was  held  that  me 
plaintiff  could  not  recover  in  the  absence  of 
a  certificate  by  McLeod.  Lefoy  v.  Smith, 
8   B.C.R.    293. 

2.  Misconduct  of  engineer.]  —  Where, 
under  a  contract  which  made  the  right  of  ^ 
the  contractors  to  receive  paymeiit  for  the 
construction  of  certain  works  dependent 
upon  the  certificate  of  an  engineer,  who  was 
also  sole  arbitrator  of  all  disputes,  the 
engineer  unjustifiably  delayed  the  issue  of 
the  certificate  for  seven  months  and  acted 
in  a  shifting  and  vacillating,  though'  not 
fraudulent  manner,  and  probably  caused 
heavy  loss  to  the  contractors  by  his  mis- 
takes:— ^Held,  in  the  absence  of  collusion 
on  the  part  of  the  Corporation,  the  cer- 
tificate could  not  be  set  aside.  Impropriety 
of  certain  acts  of  the  Corporation  remarked 
upon.  Walkley  v.  City  of  Victoria,  7 
B.C.R.  481. 
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3.  Refusal  to  arbitrate.]— In  an  action 
against  a  corporation  by  a  firm  of  contrac- 
tors for  damages  for  losses  incurred  in  tlie 
performance  of  a  contract,  due  to  the  delay 
of  the  oorporatidn  in  supplying,  material 
thereunder,  the  defendant  set  up  the  follow- 
ing clause  in  the  contract;  "To  prevent  all 
disputes  and  litigation  it  is  agreed  by  and 
between  the  parties  to  this  contract  that 
the  engineer  shall  in  all  cases  determine  all 
questions  in  relation  to  the  work  and  the 
construction  thereof,  and  he  shall  in  all 
eases  decide  every  question  which  may  arise 
relative  to  the  execution  of  the  work  under 
this  contract,  on  the  part  of  the  contractor, 
and  his  estimate  and  decision  shall  be  final 
and  conclusi^  upon  said  contractor,  -and 
such  estimate  and  decision  in  case  any 
question  shkll  rise  shall  be  a  condition 
precedent  to  the  right  of  the  contractor  to 
receive  any  money  under  this  contract,  and 
a  condition  precedent  to  the  commencement 
of  any  action. by  the  contractor  to  recover 
any  moneys  under  this  contract,  or  any 
damages  on  account  of  any  illegal  breach 
thereof."  The  contractors  had-  offered .  to 
submit  to  arbitration  and  to  accept  the 
decision  of  the  arbitrator,  "if  the  same  were 
just    and   reasonable,"    but    the    arbitrator 

-  refused  to  proceed  on  such  terms,  and  there 
was  no  determination  of  the  matters  in 
dispute  by  the  arbitrator.  The  learned  trial 
judge  held  that  owing  to  the  refusal  of  the 
arbitrator  to  proceed  the  plaintiff  had  a 
right  of  action.  He  gave  judgment  in 
favour  of  the  plaintiff  and  ordered  a  refer- 
ence:— Held,  that  by^  the  above  clause  it 
was  the  intention  of  the  parties  that  all 
matters  arising  under  the  contract,  includ- 
ing claims  arising  put  of  breaches  thereof, 
would  be  adjudicated  upon  and  determined 
by  the  engineer,  that  the  arbitrator  was 
justified  in  refusihg  to  proceed  on  the  terms 
imposed  by  the  contractors,  and  that  the 
right  to  maintain  an  action  was  therefore 
lost  by  Teason  of  the  non-fulfillment  of  the 
condition  precedent.  MoDougall  &  Com- 
pany v.  MunidpaUty  of  Pentioton,  20 
B.C.R.  401. 

4.  Failure  to  appoint  engineer.] — ^The 
Canadian  Northern  Pacific  Railway  Com- 
pany contracted  with  the  Northern  Con- 
struction Company  and  Patrick  Welsh  for 
the  construction  of  their  roadbed  between 
Inkitsaph  Creek  and  Lytton.  The  Con- 
struction Company  then  subcontracted  to 
Griffin  &  Welsh,  who  again  subcontracted 
to  the  plaintiffs.  The  final  contract  with 
the  plaintiffs  provided  that  the  final  esti- 


mate of  the  engineers  of  the  Northern  Con- 
struction Company  as  to  tne  quantity  .and 
plassiflcation  of  the  plaintiff's  work  should 
be  -binding  on  the  parties.  The  eifgineers 
who  made  the  final  estimate  were  in  fact 
in  the  employ  of  the  Candian  Northern 
Pacific  Railway  Company,  and  had  no  con- 
nection in  any  way  with  the  Northern  Con- 
struction Conunpany;  As  the  work  pro- 
gressed, the  plaintiffs  wel'e  paid  from  time 
to  time  on  tne  estimates  of  these  engineers. 
In  an  action  for  the  recovery  pi  the  balance 
due  under  the  contract,  it  was  held  by  the 
learned  trial  judge  that  the  plaintiffs,  ^  by 
their  own  action,  were  estopped  from  setting 
up  that  the  engineers  were  not  the  engin- 
eers of  the  Northern  Construction  Company, 
and  were  bound  by  their  final  certificate  as 
to  the  quantity  and  classification  of  the 
work* — Held,  that  the  plaintiffs  are  only 
bound  by  the  estimate  of  the  engineers  of 
the  Northern  Construction  Company,  and 
the  engineers  who  gave  the  final  certificate 
as  to  the  work  not  being  in  the  employ  of 
that  Company,  the  plaintiffs  were  entitled 
to  a  new  trial.  Spadafora  and  others  v. 
GriffiM  and  others,  20  B.C.R.  475. 

v.    FOKFEIT0BE.  , 

1.  Plant,  material,  etc.]  — ^Defendants 
seized  certain  property  of  F.,  who  had  con- 
tracted with  them  to  do  certain  railway 
construction  work.  Under  this  contract 
F;  agreed  that  all  the  plant,  mirtefials,  etc., 
provided  by  him  for  the  work  should  be, 
until  the  completion  of  the  work,  the  prop- 
erty of  the  defendants,  but  tUat  upori  oom- 
pletioil  of  the  work,  all  of  such  plant  and 
materials  as  should  not  .hajve'been  used 
and  converted  should  be  delivered  up  to  F. 
Plaintiff  based  his  claim  to  ownership  of  the 
seized  property  upon  two  absolute  bills  of 
sale  by  ^.  made  and  registered  within  a 
month  of  each  other: — Held,  that  plaintiff 
coidd  recover  the  value  of  any  goods  seized 
which  had  not  been  provided  by  F.  for  the  | 
work;  but  that  kitchen  supplies  and  uten- 
sils were  not  plant,  materials  or  other 
things  provided  for  the  .work.  Clancy  v. 
Gram,d  Trunk  Padfio  Bailway  Co.,  15  B.C.R. 
497. 

2.  Condition  precedent.] — A  contract 
for  the  construction  of  works  provided  that 
upon  the  insolvency  of  the  contractor,  or 
the  company's  manager  certifying  that,  in 
his  opinion,  the  contractor  had  abandoned 
the  contract,  then  the  company  might  enter 
upon  the  works,  expel  tne  contractor  and 
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itself  use  the  materials  and  plant  upoii  the 
premises  for  the  use  of  itself  or  another 
contractor  in  the  completion  of  the  works, 
and  that  upon  such  entry  the  contract- 
should  be  determined.  In  eonsgquence  of 
a  letter  from  the  contractor  notifying  the 
company  of  the  stoppage  of  the  works,  on 
account  of  alleged  unjustifiable  interference 
therewith,  the  company  took  possession  of 
the  materials  and  plant  of  the  contractor, 
without  obtaining  the  certificate  specified, 
did  some  work  therewith,  and  then  entered 
into  correspondence  with  the'  contractor's 
sureties  to  induce  them  to  proceed  with  the 
contrast.  Upon  seizure  of  the  goods  linder 
execution  by  a  judgment  creditor,  it  was 
held  that  as  the  insolyency  of  the  contrac- 
tor had  not  been  proved,  nor -a  certificate 
of  their  manager  procured,  as  provided  by 
the  contract,  the  goods  in  question^  dfd  not 
become  the  property  of  the  company,  and 
the  contractor's  letter  could  not  be  con- 
sidered as  a  waiver  of  the  conditions  prece- 
dent specified  in  the  contract.  Consequently 
the  possession  so  taken  of  the  plant  and 
materials  did  not  entitle  the  company  to 
them  as  against  an  execution  creditor.  The 
Uplands,  Limited  v.  Goodacre,  18  B.C.R. 
343;    50  S.C.R.  75. 

VI.  Liability  of  Abchiteot  ob  Enqinibb.'' 

Withholding  certificate.]— Where  a  con- 
tract requires  a  final  certificate  to  be  given 
by  the  engineer  of  the  building  owner  to  the 
contractor,  the  only  cause  of  action  by  the 
contractor  against  the  engineer,  '  in  the 
event  of  his  withholding  the  certificate,  is 
for  damages  for  iraudulefltly,  and  in  collu- 
sion with  the  building  owner,  refusing  to 
grant  the  certificate.  Coughlan  v.  City  of 
Victoria,  4  B.C.R.  20. 

See  Abchiteot. 

See  Bills  op  Sale. 

See    CONTEACT. 

See  MECHANie's  Liens. 


BULK  SALES  ACT. 

Bill  of  Sale.]— The  Bulk  Sales  Act  is 
not  intended  to  destroy  a  security  in  the 
shape  of  a  mortgage  on  a  stock  iu  trade, 
and  to  enable  the  general  creditors  of  a 
mortgagor  to  share  equally  with!  a  secured, 
creditor:  A  sale,  therefore,  of  a  stock  in 
trade  by  such  a  mortgagee  is  not  within  the 


Act. 
314. 


Drinkle  v.  Regal  "Shoe  Co.,  20  B.C.E. 


BUSH  FIRES. 

Liability  for  damages  for.]  —  A  fire 
started  in  brush  and  fallen  timber  by  the 
defendant,  for  the  .purpose  of  clearing  his 
land,  spread  on  to  the  plaintiflf?s  lands 
adjoining: — Held,  in  an"  action  for  dam- 
ages, that  the  defendant  maintained  the  fire 
at  his  own  risk  and  was  responsible  for  the 
damage  caused  by  it.  Crewe  v.  Motter- 
shww,  9  B.C.R.  246.  - 


BYE-LAWS. 

See   MiTNiciPAL    Cokporations. 


CANCELLATION. 

See  Landlobd  and  Tenant. 

See '  Pbactice. 
See  Registration  op  Deeds. 

See    yENDOB    AND    PURCHASER. 


CAPIAS  AD   RESPONDENDUM. 
CAPIAS  AD   SATISFACIENDUM. 

See  Aerest  and  Impeisonment  fob  Debt. 


CARRIERS. 

I.  Who  Abe  Common  Cabeiers,  113.   : 
II.  Carriers  op  Passengers,  113. 

A.  Liabilities  for  personal  in jv/rieSi  113. 

B.  Liahilities.  for    iagffage   of   passen- 

gers, 114. 

III.  Carriers  op  Goods,  115. 

A.  Duties  of,   115. 

*    1.  As  to, storage,  115. 
2.  Delivery,   116. 

B.  Payment  of  freight,  117. 

C.  Damages  for  delay,  118. 

D.  Stipulations  as  to  Uaiility,  118. 

1.  Special  contracts,  118. 

2.  Excepted  causes,  119. 

3.  Negligence,  120. 

4.  Limitation  of  time  for  claim,  121. 

IV.  Through  Contracts  of  Carriage,  121. 
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I.  Who  Abe  Common  Caeeiebs. 

1.  Authority  of  master.] — Defendants' 
steamer,  which  previously  had  been  employed 
carrying  freight  and  passengers  between 
White  Horse  and  Dawson,  had  gone  out  of 
commission  on  23rd  September,  1898,  and 
on  that  day,  wjiile  bn  her  way  down  Lake 
Lebarge  to  winter  quarters,  she  took  in  tow 
the  plaintiffs'  scow,  loaded  with  goods. 
After  proceeding  some  way  the-  weather 
became  bad,  and  in  endeavouring  to  get 
into  shelter  the  scow,  folmdered,  and  the 
whole  cargo  was  lost.  In  an  action  for 
damages  against  the  owners  of  the  steamer, 
evidence  was  tendered  by  the  owners  that 
those  in  charge  of  the  steamer  had  been 
practically  jyarned  not  to  do  any  towing, 
but  this  evidence  (being  objected  io  by 
plaintiffs)  was  rejected.  At  the  trial  it 
was  held  that  the  defendants  were  common 
carriers  and  therefore  liable: — ^Held,,  on 
appeal,  that  the  appeal  should  be  allowed 
with  costs,  and  that  the  plaintiffs  could 
have  a  new  trial  upon  payment  of  the  costs 
of  the  first  trial.  Courtney  v.  The  Can- 
adian Development  Oompdny,  8  B.C.E.."  53. 

2.  Ultra  vires.] — The  Provincial  Legis- 
lature may  create  a  company  with  power  to 
undertake  extra-territorial  contracts  of 
carriage,  and  therefore  it  is  competent  to 
a  company  incorporated  in  this  Province  to 
carry  goods  from  this  Province  to  the 
Yukon.  Boyle  v.  Victoria  Yukon  Trading 
Co.,  9  B.G.E.  213. 

II.  Caeepies  oy  Passengbes. 
A.  Liabilities  for  Personal  Injuries. 

1.  Injuries-   to     passengers.]  — In     the 

absence  of  evidence  of  gross  negligence,  a 
carrier  is  not  liable  for  injuries  sustained 
by  a  gratuitous  passenger.  Nightingale  v. 
The  Union  Colliery  Co.,  9  B.C.R.  453;  35 
S.C.R.  65.         - 

2^  Passenger— T;TrayeIIing  without  per- 
mission. ]-^The  relation  of  common  carrier 
and  passenger  does  not  exist  when  a  person 
travels  on  the  locomotive  of  a  coal  train 
without  the  permission  of  some  ofiScer  who 
has  authority  to  give  such  pefmission,  and 
is  in-jured ;  such  a  person  has  no  right  of 
action  unless  injured  through  the  dolus  as 
distinguished  from  the  culpa  of  the  carrier. 
Nightingale  had  a  contract  with  defendant 
company  to  repair  a  bridge,  and  while  rid- 
ing on  the  locomotive  of  the  company's 
ooal  train  on  his  way  to  the  work,  he  was 
killed  by  reason  of  the  train  falling  throiigh 
a  bridge.      The  engineer  in  charge  of  the 


train  (there  being  no  conductor)  had  no 
authority    to    take-   passenger's,    and    had 

.  instruotioiis  not  to  allow  .people  to  travel 
on  the  engine  without  permission  from 
some    competent    authority,    but    the    com- 

-pany's  officers  and  servants,  and  other  per- 
sons authorized  by  the  manager  and  master 
mechanic,  used  to  ride  on  the  coal  train.  A 
few  days  before  the  accident  Nightingale 
and  the  defendants'  majiager  had  gone  down 
to  the  bridge  on  the  engine  of  a  coal  train 
and  returned  the  same  way  the  same  day. 
In  an  action  by  N^htingale's  representa- 
tive to  recover  damages  from  the  company 
for  his  death,  the  jury  held  that  the  com- 
pany had  undertaken  to  carry  Nightingale 
as  .a  passenger :-^!Held,  on  appeal,  setting 
aside  judgment  in  plaintiff's  favour,  that 
there  was  no  evidence  to  support  such  a 
finding,  and  that  Nightingale  was  a  "mere 
licensee."  Nightingale  v.  Union  Colliery 
Company  of.  British  Columbia,  Limited 
LiabiUty,  9  B.Ci:^.  453. 

3.  Injury  to  passenger  alighting.]  — 
Special  tickets  at  reduced  rates  were 
issued  by  the  defendant  company  to 
persons  li-ving  along  the  line,  and 
one  was  held  by  W.,  limited  to  the  use 
of  himself  and  the  members  of  his  family, 
between  Vancouver  and  Central  Park  sta- 
tion. The  plaintiff,  who  lived  in  Vancou- 
ver, went  to  visit  the  W.'s,  travelling,  as 
was  her  custom,  on  W.'s  ticket,  although 
not  a  member  of  the  family.,  W.'.  Jived 
beyond  Central  Park  station,  and  the  com- 

>pany  gratuitously,  and  for  her  own  con- 
venience, carried  the  plaintiff  some  four 
hundred  yards  farther  on,  where  she  was 
allowed  to  alight.  At  this  place  the  ground 
was  not  level,  and  a  person  living  along  the 
line  had  been  permitted  for  his  own  conven- 
ience to  lay  down  on  the  right  of  way  a 
platform,  one  end  of  which  rested  on  the 
ground  ^and  the  other  upon  a  plank.  The 
plaintiff  descended  safely  to  the  platform, 
but  in  passing  from  it  she  fell  and  was 
injured,  owing,  as  alleged,  to  some  defect 
im  the  condition  of  the  plank  suporting  it: — 
Held,  in  an  action  for  damages,  that  the 
company  was  not  liable.  Burke  v.  B.C. 
Electric  Railway  Co.,  Ltd.,  7  B.C.Er.  85. 


B.  Liabilities  for  Baggage  of  Passengers. 

1.  Wearing  apparel.] — ^The  expression 
wearing  apparel  is  a  variable  and  elastic 
term,  receiving  a  different  construction 
under  different  circumstances.  Wensky  v. 
Canadian  Development  Co.,  8  B.C.R.  190. 
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2.  Baggage — Limitation   of  liability.]  — 

Defendant  company  sold  plaintiff  a  ticket 
for  Dawson,  from ,  Bennett,  and  containing 
the  proviso  that  baggage  liability -was 
limited  to  wearing  apparel  only,  and  that 
each  ticket  was  allowed  150  lbs.  of  baggage 


fre^,  and  not  exceeding  $100  in  value. 
Plaintiff  paid  $10  excess  baggage.  Part  of 
the  baggage,  including  lady's  "^  apparel, 
men's  suits  and  wolf  robes,  to  the  value  of 
$655,  was  lost.  .  Plaintiff  sued  for  full 
amount,  and  defendants  pleaded  that  their 
liability  under  the  contract  was  limited  to 
$100: — ^Held,  that  defendants  were  liable 
for  more  than  $100,  but  under  the  Carriers' 
Act  for  not  more  than  $500  :-^Held,  also  on 
appeal,  that  the  contention  that  defendants 
were  not  liable  for  certain  articles,  not  the 
wearing  apparel  of  the  plaintiff  himself,, 
was  not  now  open  to  defendants,  as  that 
point  Was  not  raised  in  the  pleadings,  or 
taken  at  the  trial.  Wensky  v.  Canadian 
Developmeni  Co.,  8  B.C.B,,  190. 


III.  Cabriebs  or  Goods. 

A..  Duties  of. 

1.  Ag  to  Stowage. 

1.   Common  carriers — Liability  of  negli- 
gent stowage  inducing  loss  of  goods  for.] 

— The  Hudson's  Bay  Co.  and  the  other 
defendants,  the  Pioneer  Line,  were  common 
carriers^— the  company  plying  the  "Enter- 
prise," between  Victoria,  and  New  West- 
jdidnster,  and  the  Pioneer  Line  the  "Irving" 
between  New  Westminster  and  Yale,  so  as  to 
form  a  continuous  line  of  steamers  between 
Victoria  and  Yale.  The  receipts  from  traffic 
passing  over  both  sections  of  the  route  were 
divided  between  the  defendants.  The  plaintiff 
ordered  goods  from  the  company,  "which 
were  to  be  forwarded  by  them  to  his  agent 
at  Yale.  The  company  having  filled  the 
order,  shipped  the  -goods  on  the  "Enter- 
prise," and  took  the  following  receipt  from 
the  purser :  "Shipped  in  good  order  by  H.B. 
Co.,  on  board  the  ':Enterprise,'  bound  for 
New  Westminster,  the  following  packages 
(the  dangers  of  fire  and  navigation 
excepted ) ,  consigned  to  Gavin  Hamilton,  of 
150  mile  house,  and  marked,"  etc.  On  an 
appeal  to  thfe  Full'  Court: — ^Held,  as  to 
this  receipt,  that  parol  evidence  was 
admissible  to  show  that,  the  company  has 
agreed  to  carry  beyond  New  Westmin- 
ster, viz.,  to  Yale,  as  it  did  not  con- 
tradict, but "  only  supplemented  the  lan- 
guage of  the  receipt;    also  that  the  excep- 


tion of  liability  in  cases  of  fire  does  not  pro- 
tect the  carrier  where  loss  from  fire  is  due 
to  his,  or  his  agents'  or  servants'  negligence. 
At  New  Westminster  the  goods  were  trans- 
ferred from  the  "Enterprise"  to  the 
"Irving."  Next  day,  while  the  "Irving" 
was  on  her  way  to  Yale,  a  fire  broke  out  in 
some  hay  stowed  near  her  boilers.  The  hay 
consisted  of  about  20  tons,  and  besides  being 
imcovered,  so  nearly  filled  the  whole  space 
between  decks,  forward  from  the  engine- 
room  to  within  8  feet  of  the  boilers,  that 
it  was  fouid  impossible  to  do  any  good  with 
the  fire  hose.  The  fire  under  the  circum- 
stances spread  rapidly,  and  burnt  the  ves- 
sel and  her  cargo  (including  the  plaintiff's 
goods:— Held,  that  the  stowage  of  the  hay 
was  bad  stowage,  due  to  neglience,  to  which 
the  loss  of  plaintiff's  goods  was  fairly  attri- 
butable; and  therefore  that  the  H.B.  Co. 
were  liable  to  plaintiff  for  breach  of  their  . 
contract  to  cary  his  goods  to  Yale,  as  their 
liability  extended  beyond  their  own  line  or 
section  of  route  and  throughout  the  whole 
distance  over  which  they  undertook  to 
carry;  ^md  ,  that  they  were,  moreover, 
responsible  for  the  negligence  of  the  Pioneer 
Line,  as  the  latter  were  their-  agents  for 
the  barriage  of  the  goods;  that  the  Pioneer 
Line  having  accepted  the  goods  for  carriage  / 
to  Yale,  thereby  undertook  a  duty  they  neg- 
lected, viz,:  "To  use  due  care  and  diligence 
in  the  safe-keeping  and  punctual  conveyance 
of  the  goods,"  that  this,  obligation  was  cast 
upon  them  by  the  common  law  as  well  as  by 
the  Dominion .  Act  respecting  carriers .  by 
water ;  and  that  having  failed  to  fulfil  it 
and  been  privy  to  the  loss  of  the  goods 
through  their  own  negligenpe,  they  were 
liable  as  well, as  the  other  defendants  for 
such  loss: — Held,  also,  that  the  measure  ot 
damages  by  way  of  compensation  for  delay 
(where  delay  has  occasioned  loss)  is  inter- 
est at  the  legal  rate  upon  the  actual  value 
until  judgment.  Hamilton  v.  Hudson's  Bay 
Co.,  and  Irving  and  Brig'gs,  1  B.C.R.,  Pt. 
IL,  176. 

2.  Delivery. 

1.  Damage  to  goods.] — A  shipment  of 
fruit  from  Italy  to  Eernie,  in  British 
Columbia,  was  delivered  to  the  Great 
Northern  Railway  Company  at  St.  Paul, 
Minnesota,  on  the  24th  of  December,  1909/ 
to  be  forwarded  to  destination,  which  was 
not  reached  imtil  thdgth  of  January,  1910, 
when  the  fruit  was  found  to  be, frozen :— 
Held,  in  the  absence  of  evidence  by  the 
Great   Northern   Railway    Company  as   to 
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what  care'  they  topk  of  the  shipment  while 
in  their  possession,  that  the  damages 
occurred  while  the  fruit  was  in  their  care, 
and  that  they  were  liable.  Alho  v.  Great 
Northern  RaAVwwy  Oompwny  and  Oro-ufs- 
Nest  Southern  Baihoa/y  Company,  17  B..C.E. 
226.  >     - 

\  2.  Non-delivery.] — Under  a  contract  to 
tow  logs  the  tug  is  entitled  to  be  paid  only 
for  the  logs  delivered  and  where  the  special 
term  tliat  the  tug  is  to  be  paid  for  logs 
"lost  or  not  lost"  is  relied-  on  it  must  be 
proved  specifically.  Pacific  Towing  Com- 
pany V.  MorriSj  11  B.C.R.  173. 


B.  Payment  of  Freight. 

1.  Partial  delivery.]  —  The  plaintiff 
entered  into  a  verbal  contract  with  the 
defendant  Company  to  Convey  by  pack-train 
a  quantity  of  supplifes,  including  hydraulic 
piping,  to  the  defendant's  mines  (a  distance 
of  about  180  miles).  While  on  the  trail 
one  of  th6  mules  died  and  the  plaintiff  was 
obliged  to  leave  behind  80  feet  of  hydraulic 
piping,  weighing  about  280  pounds.  The 
rest  of  the  consignment,  about  8,000  pounds, 
-  he  delivered,  and  it  was  accepted  by  the 
defendant  Company,  which  made  a  part 
payment  of  the  freight.  The  plaintiff  sued 
for  the  balance,  but  made  no  claim  for  the 
goods  not  delivered.  The  defendant  Com» 
pany  alleged  that  the  plaintiff  promised  to 
bring  in  the  hydraulic  piping  as  soon  as 
■possible,  but  the. plaintiff  did  not  bring  it, 
it  haying  been  brought  in  later  by  Indians 
at  the  instance  of  the  defendant  Company, 
at  a  cOst  less  than  the  sum  deducted  from 
the,  plaintiff's  contract  price.  The  defend- 
ant Company  counterclaimed  for  i^mages 
for  non-delivery  of  the  hydraulic  piping: — 
Held,  that  as  the  subject-matter  of  the 
contract  was  divisible,  the  delivery  of  the 
entire  consignment  was  not  a  condition 
precedent  to  the  recovery  of  the  contract 
price,  and  that  the  remedy  by  the  Company 
for  short  delivery  wa,s  by  an  action  for 
damages.  Charleson  v.  Royal  Standard 
Investment  Company,   19  B.C.R.  226. 

2.  Payment  of  freight  before  delivery 
though  part  of  consignment  damaged.]^ — 
Hind,  Rolfe  &  Co.  chartered  the  Notre  Dame 
d'Avor  at  Antwerp  to  load  cement  to  be 
delivered  at  Astoria,  Wash.,  U.S.A.  This 
was  a  joint  project  of  Hind,  Rolfe  &  Co. 
and  Parratt  &  Co.  Shortly  after  leaving 
port  the  Notre  Dame  d'Avor  had  a  collision 
with  the  English  ship  Rathwaite.  Part  of 
her  cargo  was  jettisoned  and  part  sold  at 


Falmouth,  England.  She  put  back  to  port 
and  was  repaired.  In  an  action  in  the 
English  Admiralty  Court,  arising  out  of 
the  collision,  it  was  decided  that  the  Notre 
Dame  d'ATor  was  not  to  blame,-  the  action 
against  her  was  dismissed  and  «he  was 
allowed  her  counterclaim.  On  leaving  again 
she  came  into  contact  with  the  breakwater 
at  Falmouth,  whereby  some  of  her  plates 
-were  opened  lip  and  further  damage  to  cargo 
ensued.  During  the  voyage  a  portion  of 
the  cargo  was  sold  to  Balfour,-  Guthrie  & 
Co.,  and  by  them  to  R.  V.  Winch  &  Co. 
Balfour,  Guthrie  &  Co.,  by  their  contract, 
were  only  obliged  to  accept  such  portion  of 
the  cargo  as  might  be  in  good  condition. 
The  ship's  destination  was  diverted  from 
Astoria  to  Victoria,  where  a  portion  of  the 
cargo  was  discharged  and  she  proceeded  to 
Vancouver  to  unload  the  balance.  After 
discharging  a  portion;  «ome  difficulty  arose 
as  to  payment  of  freight,  and  the  captUin 
refused  to  wholly  unload  imtil  the  freight 
was  paid, '  The  consignees  refusing  to  pay 
freight  on  the  damaged  portion  of  the^cargo, 
the  captain  finished  discharging  at  an  inde- 
pendent warehouse  to  his  own  order: — Held, 
that  the  ship  was  absolved  from  liability 
for  damage  to  cargo  by  the  terms  of  her  bill 
of  lading,  and  that  the  captain  was  entitled 
to  payment  of  freight  as  the  cargo  came 
over  the^ide  of  the  ship;  in  other  Tvords, 
that  he  was  not  bound  to  deliver  it  until 
after  payment  of  freight;  "and  that  he  was 
justified  in'  renloving  his  ship  to  another 
dock  and  discharging  his  cargo  there  to  his 
own  order.  On  the  question  of,  demvix- 
rage: — ^Held,  that  as  the  captain  was  justi- 
fied in  the  action  he  took  with  regard  to 
the  cargo,  he  was  entitled  to  demurrage 
caused  by  the  plaintiff's  failure  to  pay 
freight.  Parratt  &  Co.  amd  Hind,  Rolfe  d 
Co.  V."  The  Ship  Notre  Dame  d'Avor,  16 
B.C.R.  381. 


.  -C  Damages  for  Delay. 

Interest  as  damages.] — ^Int^rest  on  the 
amount  recovered  in  an  action  for  non- 
delivery of  gocjds  may  be  allowed  at  the 
legal  rate  as  damages  for  delay.  Hamil- 
ton v.  Hudson's  Bay  Co.  and  others,  1 
B.C.R.,  Pt.  II.,  176. 

D.  Stipulations  as  to  Liahility. 
1.  Special  Contract. 

Special  contract — ^Veuriation  of,  by  bill 
of  lading.] — The  defendant  company   as   a 
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common  carrier,  in  June,  1889,  contracted 
with  the  plaintiff,  a  Dawson  merchant,  to 
carry  for  him  from  Puget  Sound  and  Brit- 
ish Columbia  ports  general  merchandise,  the 
rates  being  according  to  tariff  annexed  to 
contract.  Three  of  the  terms  of  the  con- 
tract were:  "Date  of  shipment— Through- 
out season  of  1899.  ,  Consignees — T.  G;- 
Wilson,  Dawson  City.  Quantity— Exclusive 
contract  for  season  of  1899;" '  Annexed  to 
the  contract  was  the  freight  tariff  giving 
the  rates  to  be  charged  on  the  different 
classes  of  goods  "with  guaranteed  delivery 
of  shipments  during  the  season  of  1899." 
The  company  decided  not  to  receive  after 
,20th  August,  any  more  freight  _with  giiAran- 
teed  delivery  during  1899,  and  so  notified 
one  Pitts,  a  wholesaler  of  Victoria,  of  whom 
-the  plaintiff  was  a  customer.  Pitts  after- 
wards^  shipped  goods  to  Dawson  consigned 
to  the  "Canadian  Bank  of  Copamerce,  notify 
T.  G:  Wilson,"  and  received  from  the  com- 
pany bills  of  lading  marked  with  a  special 
condition  thus :  "This  shipment  is  made  and 
accepted  at  owner's  risk  of  delivery  during. 
1899,  and  the  carriers  are  released  by  all 
parties  in  interest  from  all  claims  and 
liability  arising  out  of  or  occasioned  by 
non-delivery  during  .1899."  The  company 
failed  io  deliver -the  goods,  and  Wilson  sued 
for  damages  caused  him  by  being  deprived 
of  the  goods: — Held,  that  the  goods  were 
not  carried  under  the  exclusive  contract  for 
the  season  of  1899,  by  which^  delivery  was 
guaranteed  tha;t  same  season,  but  that  they 
were  carried  under  the  terms  of  the  bills  of 
lading,  and  the  company  was  not  liable  for 
the  loss.  As  the  plaintiff's  cause  of  action; 
if  any,  would  be  against  the  company  for 
refusing  to  carry  under  the  original  con- 
tract, a  new  trial  was  granted,  with  leave 
to  plaintiff  to  amend  his  pleadings.  Wilson 
v.  Canadian  Development  Co.,  9  B.C.R.  82. 

2.  .Excepted    Causes. 

Wrongful  converiion.] — A  condition  in 
a  shipping  receipt  that  the  shipper  should 
not  hold  the  carrier  responsible  for  the 
keeping  a  safe  or  prompt  carriage  of  the 
goods  and  accepts  all  responsibilities  there- 
for and  agrees  to  hold  the  carrier  absolved 
from  delays,  damages  or  losses,  from  what- 
ever cause  arising,  including  delays,  loss  or 
daraage  arising  through  negligence  or  care- 
lessness, or  want  of  skill  of  the  officers,  ser- 
vants or  workjneu,  but  which  shall  have' 
occurred  without  the  actual  fault  or  privity 
of  the  carrier,  does  not  ejtcuse  the  carrier 


where  the  goods  have  been  wrongfully  sold 
by  the  carrier.  Wilson  v.  OamacUmi 
Development  Co.,  9  B.C.R.  82;  33  S.C  E. 
432. 


3.  Negligence. 

1.  Shipping  receipt — Goods — ^arol  evi. 
dence  to  explain.] — The  Hudson's  Bay  Co. 
and  the  other  defendants,  the  Pioneer  Line, 
were  common  carriers--the  company  plying 
the  "Enterprise"  between  Victoria  and  New 
Westminster,  and  the  Pioneer  Line  the 
"Irving"  between  New  Westminster  and 
Yale,  so  as  to  form  a  continuous  line  of 
steamers  between  Victoria  and  Yale.  The 
receipts  from  traffic  passing  over  both  sec- 
tions of  the  route  were  divided  between  the 
defendants.  The  plaintiff  ordered  goods 
from  the  company,  which  were  to  be  for- 
warded by  them  to  his  agent  at  Yale.  The 
company,  having  filled  the  order,  shipped 
the  goods  on  the  "Enterprise"  and  took  the 
following  receipt  from  the  purser :  "Shipped 
in  good  order  by  H.B.  ^Co.  on  board  the 
"Enterprise,"  .    .  bound  for  New  West- 

Diinster,  the  following  packages  (the  dan- 
gers of  fire  and  navigation  excepted),  con- 
signed to  Gavin  Hamilton,  of  150  mile 
house,  and  marked,"  &e.: — Held,  as  to.  this 
receipt,  that  parol  evidence  was  admissible  ■ 
to  show  that,  the  company  had  agreed  to 
carry  beyond  New  Westminster,  viz.,  to 
Yale,  as  it  did  not  contradict,  but  only  sup- 
plemented, the  language  of  the  receipt  j  also 
that  the  exception  of  liability  in  cases  of 
fire  does  not  protect  the  carrier  where  loss 
from  fire,  is  due  to  his,  or  hie!  agents'  or 
servants'  negligence.  At  New  Westminster, 
the  goods  were  transferred  from  the  "Enter- 
prise" to  the  "Irving."  Next  day,  while 
the  "Irving"  was  on  her  way  to  Yale,  a  fire 
broke  out  in  some  hay  stowed  near  -her 
boiler.  The  hay  consisted  of  about  20  tons, 
and  besides  being  uncovered,  so  nearly  filled 
the  whole  space  between  decks,  forward 
from  the  engine  room  to  within  8  feet  of  the 
boilers,  that  it  was  found  impossible  to  do 
any  good  with  the  fire  hose.  The  fire  under 
these  circumstances  spread  rapidly,  and 
burnt  the  vessel  and  her  cargo  (including 
plaintiff's  goods")  : — Held,  that  the  stowage 
of  the,  hay  was  bad  stowage,  due  to  negli- 
gence, to  which  the  'loss  of  plaintiff's  goods 
was  fairly  attributable;  and  therefore  that 
the  H.B.  Co.  was  liable  to  the  plaintiff  for 
breach  of  _their  contract  to  carry  his  goods 
to  Yale,  as  their  liability  extended  beyond 
their    own   line   or    section    of    route,    and 
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throughout  tjie  whole  distance  over  which 
they  undertook  to  carry;  and  that  they 
were,  moveQver,  responsible  for  the  negli- 
gence of  the  Pioneer  Line,  ,  as  the  latter 
were  their  agents' for  the  carriage  of  the 
goods;  that  the  Pioneer  Line  having 
accepted  the  goods  for  carriage  to  Yale, 
thereby  undertook  a  duty  they  neglected, 
viz.,  "to  use  due  care  and  diligence  in  the 
safe-keeping  and  punctual  conveyance  of 
the  goods";  that  this  obligation  was  cast 
upon  them  by  the  common  law  as  well  as 
by  the  Dominion  Act  respecting  carriers  by 
water;  and  that  haying  failed  to  fulfil,  it 
had  been  privy  to  the  loss  of  the  goods 
through  their  own  negligence,  they  were 
liable  as  well  as  the  other  defendants  for 
such  loss;  that  interest,  at  the, legal  rate, 
-  might  be  allowed  as  damages  for  delay  in 
delivering  the  goods.  Hamilton  v.  Hudson's 
Bay  Company/  cmd  Irving  and  Briggs,  1 
B.C.R.,  Pt.  II.,  page  1„  176. 

2.  Exceptions.] — The  exceptions  in  a  bill 
of  lading,  "the  dangers  of  fire  and  navi- 
gation excepted,"  do  not  protect  the  carrier 
where  the  loss  is  due  to  the  negligence  of 
the ,  carrier  6t  his  servants  or  agents. 
Hamilton  v.  Hudson's  Bay  Go.,  1  B.C.R., 
Pt.  II.,  1,  176. 

4.  Limitation  of  Time  for  Claim. 

Unseaworthiness.]  —Where  the  bill  of 
lading  provides  that  all  claims  for  "damage 
'  ^o  or  loss  of  goods  must  be  presented'  within 
one  month  from  its  date,  after  which  the 
same  should  be  completely  barred,  this  limi- 
tation applies  to  a  claim  for  damage  caused 
by  the  imseaworthiness  of  the  ship.  Drys- 
dale  V.  The  Union  Steammship  Co.,  8  B.C.E. 
228;    32  S.O.R.  379. 


IV.  Thbough  Contbacts  op  Cakeiage. 

1.  Liability  of  first  carrier.] — Where  a 
carrier  takes  a  co^ntract  of  carriage  to  places 
extending  beyond  his  own  line,  he  is  liable 
for  loss  occasioned  by  the  fault  or  default 
of  the  other  carriers  over  whose  lines  the 
goods  are  carried.  Hamilton  v.  Hudson's 
Bay  Go.  and  others,  1  B.C.K.,  Pt.  II.,  1,  176. 

2.  Agency.] — ^In  a  Contract  of  through 
carriage,  the  succeeding  carriers  are  agents 
of  the  initial  earfier.      Ibid. 

3.  Duty  of  succeeding  carriers.  ] -^In  a 
transit  of  goods  over  the  lines  of  several 
carriers,  the  succeeding  carriers  are  bound 
to  use  due  care  and  diligence  in  safe-keeping 
•  and  4)unctual  conveyance.  .-  Ibid.   " 


See  Damages. 

Bee  Nesliqenob. 

See  ToBT. 


CERTIFICATE. 

Of  Action — See  Mbghanio*s  Liens. 

Of  Abchitect — See  Building  Contbact. 

Of  Fbee^  iliNBB — See  Mines  and  Mineeals. 

Of  Impeovembnts — See  Mines  and 

MiNEEAlS. 

Of  Registeab — See  Pbactice. 
Of  Shaees — See   Company — Estoppel. 
Of  Title — See  Registbation  of  Deeds. 
Of  Wobk — See  Mines  and  Mineeals. 


CERTIORARI. 

.  I.  Jtjbisdiction,  122. 

A-i  Bye-laws  of  municipal  corporations, 

122.  " 

B.  Proceedings  by  licence  commission- 
ers, 122. 
G.  Statutory  grants,   123.    /  . 
^  D:  SMmmary    .convictions    under    spe- 
cial statutes,  123, 
II.  Existence  of  Othee  Remedies,  123. 
in.  Peoced-ube,  123. 

A.  Application,   123. 

B.  Affidavits,  124. 

0.  Service,   124.  ,    , 

D.  Amendment     of    proceedings     com- 
plained of,   124. 
^    ■    E.  Becognizance,  126. 
I-V.  Geounds  fob  Quashing   Convictions, 
126. 
V.  Costs,  127. 


I.  Jurisdiction. 
A.  Bye-laws  of  Municipal  Corporations. 
Invalidity.] — The  validity  of  a  municipal 
bye-law  may  be  questioned  in  certiorari 
proceedings  instead  of  by  motion  to  quash. 
Traves  v.  City  of  Nelson,  7  B.C.R.  48;  Reg. 
V.  On  Hing,  1  B.C.R.,  Pt.  II.,  148. 

B.  Proceedings  of  Licence  Commissioners. 
1.  Resolution.] — A  resolution  granting 
a  licence  for  jbhe  sale  of  intoxicating  liquors 
in  a  hotel,  passfed  By  the -board  of  licence 
commissioners  for  a  immicipality,  was 
attacked  upon  the  grounds  that  the  requisite 
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number  of  qualified  persons  did  not  sign 
the  petition  for  the  licence,  and  that  the 
premises  were  not  such  as  could  be  licensed 
un^er  -the  Municipal  Act.— Held,  that  the 
proceedings  were  such  as  might  be  brought 
up  on  certiorari.  The  King  v.  The  Board 
of  Licence  Commissioners  of  the  Munid- 
pality  of  Poimt  Qrey,  18  B.C.E,  648. 

2.  Decision.]  — Certiorari  is  a  proper 
proceeding  whereby  to  question  tho  decision 
of  a  board  of  licence  commissioners.  Free- 
man V.  Licence  Commissioners  of  New 
Westminster^  20  B.C.R.  438. 


C.  Statutorjf  Gra/nts. 
Water  ^records.] — ^Under  the  1/ahd  Act*- 
1865,  errors  in  the  statutory  conditions, 
precedent  to  the  grant  of  a  water  record 
should  be  raised  by  certiorari.  Carbon  v. 
Martley,  1.  B.C.E,.,  Pt.  II.,  281. 


D.  Summary    Convictions    Under   Special 
Statutes. 

1.  Chinese  Regulation  Act.] — Cerlbiorari 
is  the  proper  proceeding  for  questioning  a 
conviction  under  an  Act  of  the  Legislature 
on  the  ground  of  its  being  ultra  vires.  Beg. 
V.  Wing  Chong,  1  B.C.E,.,  Pt.  II.,  150. 

2.  Coal  Mines  Regulation  Act.] — Cer- 
tiorari is  the  proper  proceeding  for  ques- 
tioning a  conviction  under  a  sp'eci?,!  Act 
on  the  ground  that  such  a  conviction  is  not 
warranted  by  the  Act  on  its  true  construc- 
tion.    Reg.  v.  Little',  6  B.C.R.  78. 

II.  Existence  of  Othee  Eembdibs. 

1.  Contrary  to  procedure.] — Sec.  108  of 
the  Indian  Act  and  sec.  889- of  the  Criminal 
Code  do  not  prevent,  proceedings  by  cer- 
tiorari where  the  ground  of  complaint  is 
that  something  was  done,  contrary  to  the 
fundamental  principles  of  criminal  pro- 
cedure.    In  re  Sing  Kee,  8  B.C.E.  20. 

2.  Appeal  to  County  Court.] — Certior- 
ari is  not  taken  away  in  regard  to  objec- 
tiops  going  to  the  jurisdiction  of  the  con; 
victing  justices  by  the  power  of  appealing 
from  the  conviction  to  the  County  Court. 
Ii..v.  McAnn,  4  B.C.E.,  587. 


m.  Procedtjee. 
A.  Application  for  Writ. 

1.  Application  for — Should  be  to  single 
judge.] — The  Full  Court  will  not  hear  a 
motion  for  a  rule  nisi  to  quash  a  cbnvic- 


tion ;  the  motion  should  be  made  to  a  single 
judge.     iSea;  v.-  Tanghe,  10  B.C.R.  297. 

2.  Second  application  after  dismissal  of 

first.] — ^When  an  application  for  a  writ  of 
certiorari  has  been  dismissed  the  Court 
will  not  entertain  another  application  for 
the  same  purpose,  although  the  first  was 
dismissed  on  a  preliminary  objection.  Beao 
V.  Gei^er,  9  B.C.K.  503i. 

3.  Production  of  order  complained  of.] 
— ^Under  Crown  Office  Rule  35,  non-produc- 
tion of  the  order  complained  of  on  motion 
for 'an  order  for  the  issue  of  a  writ  of  cer- 
tiorari, is  not  fatal  where  the  judge  grants 
leave  to  file  a  yerified  .copy;  it  may,  in 
such  a  case,  )be  inferred  that  the -absence 
of  the  copy  was  accounted  for  to  his  satis- 
faction. Freeman  V.  Licence  Commission- 
ers of  Neiv  Westminster,  20  B.CR.  438. 

B.  Affidavits.    - 

1.  Information  and  belief.] — ^Affidavits 
in  which  the.  deponents  state  tne  essential 
matters  on  belief  only  shoi4d  not  be  readr, 
unless  the  Court  can  ascertain  not  only  the 
source  of  information  and  belief,  but  also 
that  thie  deponent's  statement  is  corrobor- 
ated by  some  person  who  speaks  from  his 
own  knowlejdge.      The  material  before  the 

,  Court  therefore  did  not  establish  a  prima 
facie  case  in  support  of  an  order,  nisi  to 
quash  the  resolution.      B.  v.  The  Board  of 
Licence  OommAssioners  of  the  Mwvioipality  . 
of  Point  Orey,  18  B.C.E.  648. 

2.  Contradiction  of  grounds  of  jurisdic- 
tion.]— Semble,  that  st^,tements  of  fact,, 
necessary  to  found  jurisdiction  in  the 
inferior  Court,  appearing  in  the  order  of 
the  inferior  Court  iif  question  on  the 
motion,  may  he  contradicted  by  affidavit. 
In  re  Bole,  2  B.CR.  208. 

C.  Service. 

Service  on  justices.] — The  Statute,  13 
Geo.  II.,  c.  8,  sec.  5,  requiring  six  days 
previous  notice  to  convicting  justices  of 
motion,  for  certiorari  is  iii  force  in.  this 
Province.  The  service  upon  the  justices  of 
a  rule  nisi  for  a,  certiorari  returnEible  more 
than  six  days  after  service  will  not  be 
treated  as  a  compliance  with  the  statute. 
Re',  Charles  Plimkett,  3  B.C.R.  484. 

D.  Amendment   of  Proceedings   Complained 
of. 

1.  Amendment  of  warrant.] — ^The  con- 
victing justices,  after  service  on  them  of  a 
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rule  niad,  substituj;eii  aiid  brought  jn  on  its 
return  a  good  warrant  of  connnitment  in 
place  of  that  objected  to,  which  was  admit- 
tedly bad  for  not  following  the  convic- 
tion:— Held,  that  they  were  entitled  to  do 
so.     In  re  Plunjcett,  3  B.C.E,.  484. 

2.  Amendment  of  conviction.] — A  min- 
ute  of   conviction   for  an  offence  under   a 

'  by-law,  and  summary  conviction  drawn  up 
in  accordance  therewith  by  the  convicting 
magistrate,    and    returned   by   him   to   the 

-  County  Court,  directed  the  accused  to  be 
imprisoned  with  hard  laboury  in  default  of 

/payment  of  the  fine  imposed  or  sufficient 
distress  to  meet  it.  The  magistrate  had  no 
jurisdiction  to  impose  hard  labour.  In 
answer  to  a  rule  nisi  to  show  cause  why  a 
certiorari  should  not  issue  to  briiig  up  the 
conviction,  and  why  it  should  not  be  quashed 
without  the  writ  actually  isstiing,  the 
magistrate  brought  in  on  affidavit  a  copy 
of  the  conviction  altered  by  him  after  ~it 
was  returned  to  the  Coimty  Court  by  out- 
ting  out  the  sentence  of  hard  labour: — 
Held,  that  the  magistrate,  had  a  right  so 
to  amend  the  conviction  and  that  the  Court 
would  not  look  behind  it.  Begvna  v.  MoAwn, 
4  B.C.E,.  587: 

3.  Amendment  of  conviction.] — Semble, 
on  the  return  of  a  certiorari  the.  justices 
are  Entitled,  and  may  be  required  to  amend 
their  conviction  on  matters  of  form.  But 
it  is  not  open  to  them,  on  pretence  of 
amending  a  conviction,  t(J  omit  any  vital 
part  6f  what  the  conviction  "really  contained, 
nor  to  introduce  any  new  facts  which  are 
of  vital  importance  to  support  the  convic- 
tion.     Semble,  though  the  Court  will  not 

/  look  at  the  depositions  before  the  justice 
to  see  whether  they  were  justified  in  their 
conclusion  .as  to  any  matter- of  fact  found 
in  the  conviction,  yet  the  Court  may  look 
at  the  depositions  where  it  is  alleged  that 
they  contained  nothing  whatever  to  justify 
the  finding  of  the  alleged  fact,  or  the  con- 
clusion on  a  point  of  mixed  law  and  fact, 
e.g.,,  as  to  the  infliction  of  grievous  bodily 
harm.  Thus,  in  the  present  case,  the  actual 
conviction  was  for  "striking  on  the  head 
with  a  stick  and  cutting"  the  complainant. 
Semble,  it  would  not  be  permisible,  under 
colour  of  amending'  the  conviction,  to  omit 
in  the  return  all  mention  of  "cutting."  The 
original  conviction  did  npt  allege  any  con- 

"  sent  by  the  accused,  such  consent  being 
necessary  to  giye  the  magistrate  jurisdic- 
tion. Semble,  it  would  not  be  permissible, 
imder  colour  of  amending,  to  state  as  a 
fact   in  the  returning   conviction  that  the 


accused  had  given  consent.  And  semble, 
the  Court  would  examine  the  depositions  to 
see  whether  (as  alleged  by  the  applicant), 
they  contained  no  evid,ence  whatever  of  any 
cut  being  inflicted,  or  any  cutting  instru- 
ment being  used,  or  whether  the  injuries 
proved  in  the  evidence  did  in  law  amount 
to  grievous  bodily  harm.  Houghton's  Case, 
1  B.O.R.,  Pt.  I„  89. 

/  E.  Reoogmeam,06. 

\.  Time  for  applying.] — ^It  is  too  early, 
on  an  application  for  a  writ  of  certiorari,  to 
order  the  applicant  to  give  recognizances. 
R.  V.  Ferguson,  16  B.C.R.  287. 

2.  Necessity  for.]— The  Court,  or  a 
judge,  has  no  jurisdietiori'  to  entertain  an 
application  to  quash  unless  the  defendant  is 
shown  to  have  entered  into  a  recognizance 
with  one  or  more  sufficient  sureties  con- 
ditioned to  proseout?  the  proceding  and  to 
pay  such  costs  as  may  be  awarded  against 
him.     Reg.  v.  Ah  Chm,  2  B.CR.  207. 

r 
IV.  Grounds   foe  QtrASHiNQ  Convictions.. 

1.  Omission  in  information.]  — Where 
the  information  omits  a  material  allegation 
of  fact  but  the  issue  as  to  that  fact  is 
tried  before  the  mjagistrate,  who  finds  that 
fact  against  the  accused,  the  conviction  will  . 
not  be  quashed.  R.  v.  Taylor,  14  B.C.R. 
235.  , 

2.  Committal  for  non-payment  of  fine.] 
: — Where  power  is  given  to  justices  to 
enforce  payment  of  a  fine  or  penalty  by 
committal  or ,  distress,  and  in  the  event  of 
there  beyig  no 'distress  found,  then  to  com- 
mit, the  payment  of  the  fine  or  penalty  may 
be  enforced  in  the  first  instance  by  com- 
mittal.     ^.  V.  PetersTcy,  5  B.C.R.  549. 

3.  Questions  of  fact.]  ^-Although  the 
Court  will  not  look  at  the  depositions  before 
the  justices  to  see  whether  they  were  justi- 
fied in  their  conclusion  as  to  any  matter  of 
fact  fovmd  in  the  conviction,  yet  the  Court 
may  look  at  the  depositions  where  it  is 
contended  that  they  contain  nothing  to 
justify  the  finding  of  the  alleged  fact,  or 
the  conclusion  on  a  point  of  mixed  law  and 
fact.     BougMon's  Case,!  B.C.R.,  Pt.  I.,  89. 

4.  Interest  of  judges.] — The  fact  that 
the  fines  imposed  by  a  police  magistrate 
appointed  by"  a  municipal  corporation  are 
paid  into  the  consolidated  fund  of  the  muni- 
cipality and  that  he  holds  another  office 
under  the  corporation,  the  salary  of  which 
is  drawn  from  that  fund,  does  not  inoapaei- 


V.  Costs. 

1.  Order  for.] — The  old  rule  in  certior- 
ari proceedings  that  the  Crown  neither  pays 
nor  receives  costs  is  no  longer  in  force,  aiid- 
the  Court  will  grant  the  costs  of  a  success- 
ful appeal  to  the  Crown  if  asked  for. 
Begina  v.  Little,  6  B.C.E.  321. 

2.  Order  for*] — Where  an  applicant  for 
a  writ  of  certiorari  in  a  criminal  proceed- 
ing was  unsuccessful,  the  Crown  asked  for 
and  was  grJmted  costs,  it  being  held  that 
the  Crown  Costs  Act,  1910  (B.C.  Stat.,  e. 
12),  which  provides  that  no  Court  or  judge 
shall  have  power,'  except  under  the  provi- 
sions of  a  statute  qxpresslj^  authorizing  it, 
to  order  that  the  Crown  shall  pay  or  receive 
costs  in  any  oaiase,  matter  or  proceeding, 
does  not  apply  t^o  criminal  proeeedings.- 
Rex  V.  Jones,  16  B.C.R.  117. 


See  Constitutional  Law. 
Bee  .CkiminalTjAW. 


CESTUI  QUE  TRUST. 

See  Teusts. 


CHALLENGE. 

See  Cbiminal  Law. 
See  JtJBT. 


CHAMBERS. 

See  Practice. 


CHAMPERTY. 

See  Contract. 


CHARITABLE  USES. 

See  English  Law. 
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tatehiih  by  reason  of  interest  in  the  prose- 
cution.    Beg.  \.  Bart,  2  B.C.E.  264. 

,  5.  View.]  —  A  conviction  under  the 
Indian  Act  for  selling  liquor  to  an  Indian 
will  be  quashed  where  the  magistrate  has, 
gone  alone  to  view  the  place  of  sale.  Iri 
re'Smg  Kee,  8  B.CB.  20. 

6.  Magistrate — ^Trying  two  informations 
together;] — ^Where  a  magistrate  is  trying 
two  distinct  but  similar  informations 
against  an  accused,  a  conviction  by  him  in 
the  second  case,  without  regard  to  the  evi- 
dence adduced  in  the  first  cas^,  is  not 
invalid  merely  because  he  reserved  his  deci- 
sion in  the  first  case,  which  he  afterwards 
dismissed,  uhtil  the  conclusion  of  the  sec- 
ond case.     Bew  v.  Smg,  9  B.C.E,.  254. 
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CHARTER  PARTY. 

See  Shipping. 


CHINESE. 

See  Constitutional  Law. 

See  Habeas  Cobpus. 

See  Immigeation. 

See  Mabbiage. 

lee  Municipal  CoepobAtions. 


CHOSES  IN  ACTION. 

See  Assignment. 


CHURCH   OF  ENGLAND. 

See   Ecclesiastical   Law. 


CLUB. 

See'  Intoxicating  Liquob. 


COAL   MINES   REGULATION   ACT. 

1.  Report  of  committee.] — A  report  of 
a  committee  appointed  by  a  meeting  of  a 
miners',  union  to  inspect  a  mine  is  not,  nor 
is-  it  equivalent  to,  the  report  of  a  com- 
mittee appointed  by  "the  persons  employed 
in  a  mine"  to  make  such  inspection  under 
rule  31,  even  though  a  majority  of  such 
persons  may  be  members  of  that  imion. 
Leadbeaier  and,  others  v.  Crow's  Nest  Pass 
Goal  Co.,  2  M.M.C.  145. 
:  2.  Notice.]  —  A  statutory  meeting  of 
such  employtees-  may  be  called  by  due  notice 
posted  at  the  pit's  mouth.     Ibid. 

3.  Safety  lamp.]— The  bomietted  clanny 
lamp  is  a  lockedT  safety  lamp  within  the 
meaning  of  rule  81      Ibid. 

4.' Inspection.] — It  is  not  an  offence 
against  sec.  32  of i  the  amended  Act  for  a  com- 
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pany  to  appoint  for  Its  own  convenience  and 
protection  an  additional  though  unqualified 
fireman  to  assist  in  carrying  out  the  pro- 
visions of  rule  4  of  the  Act  relating  to  the 
inspection  of  non-gaseous  mines.  Simisfer 
V.  Morgcm,  2  M.M.C.  281. 

See    CONSTITTJTIONAL    XiAW. 

See  Masteb  and  SeevaNt. 
'  See  Statutes. 


COAST. 

Meaning  of.]  — ^^The  term  "coast"  or 
"sea-coast"  has  no  fixed  meaning  apart 
from  the  context,  and  is  equally  applicable 
to  the  space  between/ high  and  low-water 
mark,  pr  to  the  territory  bordering  on  the 
sea,  or  to  that  part  of  the  sea  which  adjoins 
the  land.  Mowat  v.  North  Vancouver  Cor- 
poration, 9  B.C.K  205.^ 


COLLISION. 

1.  Resulations  for  Peeventing,   129. 

A.  In   general,   129. 

B.  Overtaking  ship, :  130. 
0.  Narrow  channel,  131. 

D.  Speed  in  lad  weather,  132. 

E.  Lights,  133. 

II.  Stationaey  and  Moving  Vessels,  134. 
III.  Both  to  Blame,  135. 

A.  Salvage  award,  135. 

B.  Division  of  loss,  135. 


I.  Regulations  eoe  Pbeventing. 

A.  In  General. 

1.  Non-ob>ervance  of  Canadian  sailing 
rules.] — ^The  ship  Canadian,  navigated,  by 
an  American  pilot,  was  making  a  lauding 
against  a  current  of  about  six  miles  an 
hour.  The  ship  Merwin,  also  navigated  by 
an  American  pilot,  was  coming  down 
stream.  Both  vessels  before  collision  gave 
blasts  which  were  interpreted  by,  each  ship 
according  to  American  regulations  i^ — Held, 
by  Dugas,  J.,  that  under  the  circumstances 
the  Canadian  was  alone  to  blame: — ^Held, 
on  appeal,  by  Walkem  and  Drake,  JJ.,  that 
both  vessels  were  to  blame,  and  that  the 
appeal  should  be  allowed  without  costs.  By 
Irving,  J.,  that, both  vessels  were  to  blame, 
and  that  it  be  referred  back  to  assess  •  the 
damages  to  the  Canadian,  and  then  the 
damages  should  be  apportioned  according  to 


the  Admiralty  rule.  By  M9,rtiTX,  J.,  that 
the  appeal  should  be  dismissed.  Observa- 
tions as  to  the  necessity  for  complying  with 
the  Canadian  navigation  rules  in  Canadian 
waters.  Canadian  Development  Co,  y-  -^^ 
Bkmc,  8  B.C.K.  173. 

2.  Departure  from  regulations  justi- 
fied.]— Though  a  narrow  channel  may  pro- 
perly be  entered  by  means  of  any  other 
recognized  and  navigable  channel,  yet  the 
circumstances  m3,y  be.  such  as  to  require 
the  entering  ship  to  be  prepared  to  take  pre- 
cautiMis  to  clear  other  vessels: — ^Held,  on 
the  facts,  that  an  outgoing^  steamship  in 
Vancouver  Narrows  ,  had  not  fully  dis- 
charged this  duty  as  regards  a  tug  with 
^scow  entering  the  Narrows: — ^Held,  further, 
on  the  facts,  that,  as  a  matter  of  prudent 
navigation,  ,the  tug  with  ^cow  was  justified, 
under  Articles  25  and  27,  in  her  course  of 
conduct  though  it  was  a  departure  from  the 
strict  letter  of  the  regulations.  Observations 
upon  the  necessity  of  giving  the  proper  sig-, 
nals  to  convey  timely  information.  Failure 
to  call  the  quartermaster  on  duty  as  a  wit- 
ness animadverted  upon.  SS.  Charmer  v. 
SS.  Bermudq.,  15  B.C.R.  506. 

B.Overtakmg  Ship.' 

1.  Overtaking  ship.] — ^Where  a  steamer 
J.  and  C.  cleared  from  the  same  wharf  at 
-Nanaimo  Harbour  at  about  the  same  time, 
the  J.  first.  Each  backed  from  the  wharf 
in  a  different  direction  from  the  other,  and 
each  executed  a  manoeuvre  in  the  harbour 
for  the  purpose  of  making  exit  to  the  sea 
by  a,  narrow  channel  between  an  island 
situated  Ej,t  the  mouth  of  the  harbour  and 
a  shoal,  and  approached  its  entrance  and 
each  other  in  directions  convergent  and 
almost  at  right  angles,  the  J.  being  on  the 
starboard  side  of '  the  C.  The  relative 
courses  and  speed  of  the  vessels  were  such 
that  unless  altered  by  one  or  the  other  a 
collision  was  imminent.  Both  vessels  kept 
their  courses,  but  a,  few  seconds  before  the 
collision  took  place,  the  C.  stopped  and 
reversed  her  engines,  notwithstanding  which 
she  struck  the  J.,  which  was  then  crossing 
her  bow^  forward  of  amidships,  almost  at 
right  angles  :^Held,  1.  That  the  J.vwas  not 
an  overtaking  ship  within  the  meaning  of 
Article  20,  or  bound  to  keep  out  of  C.'s  way. 
2.  That  the  0.  had  the  J.  on  her  starboard 
side,  within  the  meaning  of  Article  16,  and 
was  bound  to  keep  out  of  the  way.  3.  That 
the  C.  was  solely  responsible  for  the  col- 
lision. ~  The  Cjitch,  2  B.C.R.  357. 
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2.  Overtaking  ship.] — ^Where  a  steamer 
proceeding  on  a  course  north  seventy-two 
degrees  west,  and.  a  barque  sailing  on  the 
starboard  tack  within  about  seven  points 
of  the  wind  whose  direction  is  east  north- 
eaSt7  the  barque  is  not  an  overtaken  ship 
within  the  meaning  of  the  regulations. 
Smith  V.  The  Steamship  Empress  of  Japan, 
8  B.C.R.  122. 

C.  Na/rrow   Channel. 

1.  Vancouver  Harbour.]:— rOn  July  21st, 
1906,  between  11%  and'  l3  minutes  after 
two  p.m.,  the  steamer  Princess  Victoria, 
(length  300  feet,  speed  19  to  20  knots) 
belcmging  to  the  defendant  Company,  col- 
lided with  and  sank  the  steamer  Chehalis 
(length  59.3  feet,  speed  about  9  knots), 
both  vessels  being  on  their  w^y  westward 
out  of  Vancouver  Harbour.  The  Princess 
Victoria's  point  of  departure  was  her,  usual 
berth  on  the  south  side  of  the  harbour ;  the 
Chehalis  left  from  the  north  side,  or  North 
Vancouver,  and  both  vessels  proceeded 
through  the  Narrows,  the  Chehajis  going 
first  and  crossing  the  channel  diagonally 
towards  the  south  shore  so  as  to  take 
advantage  of  the  slack  water  and  avoid  the 
incoming  tide.  The  day  was  ffne  and  clear 
with  a  light  westerly  breeze,  and  there  were 
three  vessels  in  the  Narrows  at  the  time, 
yiz. :  the  two  steamers  and  a  small  gaso- 
line launch.  Th^  Chehalis  was  in  view  of 
the  Princess  as  soon  as '  the  latter  was 
steadied  on  her  course  after  leaving  the 
wharf,  and  was  three  points  to.  starboard 
about  three-quarters  of  a  .mile  off.  There 
was  a  strong  tide,  about- eighf  to, nine  kni^s, 
coming  through  the  Narrows,  and  against 
the  vessels.  The  launch  came  into  view  of 
the  Princess  as  the  latter  swung  into  the 
tide  at  Burrard  Shoal,  and  the  launch  was 
then  about  100  yards  west  of  Brockton 
Point  and  steering  for  the  south  shore,  and 
on  the  port  bow  of  the  Princess.  The  latter, 
after  rounding  the  point  and  "swinging 
slowly  to  port,  was  steadied  within  half  a 
point  so  as  to  avoid  the  launch,  and  then 
headed  straight  dpwn  and  through  the  Nar- 
rows, the  intention  being  to  pass  between 
the  Chehalis  and  the  launch,  which  at  that 
time  were  some  250  yards  apart.  After 
being  so  steadied,  two  whistles  were  blown 
by  the  Princess  to  indicate  to  the  Chehalis 
that  the  Princess  wojild  pass  her  on  the 
port  side.  At  the  moment  this  signal  was 
given,  the  Chehalis  changed  her  course  at 
least   three   to   four   points    from   west   to 


southward,  bringing  her  across  the  bows  of 
the  Princess.  The  engines  of  the  latter 
were  ^t  once  stopped  and  reversed  at  ftall 
speed,  but  the  speed  she  was  making 
through  the"  water  and  the  efifect  of  the  tide 
on  the  Chehalis  brought  both  vessels 
together,  and  the  Chehalis  was  swept  under 
the  Princess'  starboard  bow  and  suiik.  'The 
speed  of  the  Princess  at  the  moment  of 
impact  was  four  or  possibly  five  knots, 
through  the  water,  though  making,  no  head- 

,  way  over  the  ground: — Held,  that  the  mas- 
ter of  the  Princess  Victoria  gave  the  signal 
indicating  his  course  at  the  earliest  time 
consistent  with  the  position  of  the  vessels, 
and  tha^  he  did  not  neglect  to  take  any  pro- 
per precaution  which  a  prudent  and  skillful 
navigator  should  have  taken  in  the  circum-' 
stances.  When  the  Court  is  assisted  isy 
nautical  assessors,  whose  duty  it'  is  to 
advise  on  matters  of  nautical  skill  and 
knowledge,  the  evidence "  of  witnesses,  ten- 
dered for  expert  testimony  purely,  will  not 
be  received.  Bryce  v..  The  Canadian  Padfie 
Rail/way  Compcuriy,  13  B.C.E,.  96. 

2.  Vancouver  Harbour.] — In  a  collision 
action,  there  is,  in  order  to  establish  con- 
tributory negligence,  an  onus  on  the  over-  - 
taking  vessel  to  show  that  the  overtaken 
one  also  violated  the  regulations  and 
thereb;^  contributed  to  the  -disaster: — ^Held, 
on  the  facts  in  this  case,  that  such  onus 
had  not  been  discharged.  Per  Hunter, 
C.J. :  Article  2i  of  the  regulations  is  meant 
to  assure  those  on  the  overtaken  vessel  that 
they  need  not  concern  themselves  with  the 
movements  of  the  overtaking  ship  provided 
the  former  keeps  its  course  and  speed.  The- 
sole  question  being  whether  either  or  both 
vessels  committed  a  breach  of  the  regula- 
tions, the  Court  alone  must  decide,  regard- ' 
less     of    the    opinion     of     the     assessors. 

I  Bryce  v.  The  Canadian  Pacific  Railway 
Company,  13  B.C.R.  446.  Reversed  by  the- 
Judieial  Committee  of  the  Privy  Council 
and  judgment  of  Martin,  J.,  restored.  15 
B.C.E.  510. 


D.  Speed  in  Bad  Weather, 

Fog.]^By  article  16  of  the  regulations 
for  preventing  collisions  at  sea,  "Every  ves- 
sel shall,  in  a  fog,  inist,  falling  snow,  or 
heavy  rainstorms,  go  at  a  moderate  speed, 
having  careful  regard  to  the  existing  cir- 
cumstances and  conditions.  A  steam  ves- 
sel hearing,  apparently  forward  of  her  beam, 
the  fog  signal  of  a  vessel  the  position  of. 
which  is  not  ascertained,  shall,  so  far  as 


133 


COLLISION 


134 


tlie  circumstances  of  the  cEise  admit  stop 
her  engines,  and  then  navigate  with  caution 
until  danger  of  collision  is  over."  The 
steamship  Iroquois,  proceeding  in  a  fog  (in 
which  object's  wei'e  not  visible  beyond  half  a 
cablelength),  off  the  Sahdheads,  Fraser 
River,  heading  for  Vancouver  Narrows  on  a 
course  N.W.  by,  N.  %  N.,  at  a  speed  (with 
the  slight  assistance  of  the  tide ) ,  of  a  little 
over  fourteen  knots  dn  hour,  was  given  the 
signal  for  half  speed,  and  almost  imme- 
diately afterwards  they  sighted  a  tug  with 
loaded  scow;  engines  were  immediately 
reversed,  but  too  late  to  avoid  a  collision. 
The  tug  was  bound  for  Fulford  Harbour 
via  Active  Pass,  on  a  course  S.E.  by  S.  % 
S.,  when  she  ran  into  the  fog  about  three- 
quarters  of  an  hour  before  the  collision  at 
about  six  knots,  but  did  not  reduce  her 
speed.  The  master  and  mate  of  the  tug 
heard  the  fog  signals  of  the  steamer,  but 
took  no  further  "precautions  than  to  con- 
^  tinue  to  sound"  fog  signals.  Both  vessels 
appear  to  have  given  the  proper  fog  signals, 
and  after  sighting  one  another  -did  fivery- 
thing  in  their  power  to  avoid  the  colli- 
sion;— ^Held,  that  both  vessels  were  equally 
at  fault  in  having  brought  about  the  colli- 
sion, by  -contravening"  .Article  16,  and  that 
the  damages  should,  therefore,  be  borne 
equally  by  both  vessels.  Fallen  v.  The  Iro- 
quois, -18  B.CiR.  76. 

E.  Lights. 

1.  Tug  and  boom  of  logs.] — ^Porlier' 
Pass  is  about  one  mile  in  lengthj  narrow, 
with  sunken  rocks,"  the  tidal  streams  are 
from  four  to  nine  knots,'  and  overfalls  and 
whirling  eddies  are  always  in  the  northern, 
entrance  where  it  opens  out  into  the  Gulf 
of  Georgia.  Mariners  are  advised  to  avoid 
this  pass.  '  The  plaintiffs'  tug  Erin,  having 
in  tow  a  boom  of  logs  1,500  feet  long  with 
a  240-foot  tow  line,  was  proceeding  from  the 
Gulf  of  Georgia  to  the  entrance  of  the  pass, 
holding  its  position  a  little  east  oi  a  red 
bell-buoy  at  the  northerly  entrance  and  west 
side  of  the  pass  and  waiting  for  the  tide  to 
slacken.  As  the.  tide  slackened  the  tug 
gradually  crept  up  until  the  boom  was  half 
way  past  the  buoy,  when  the.  collision  in 
question  took  place.  The  tug  carried  two 
white  lights  nt  vertical  line,  and  an  ordin- 
ary ship's  lantern,  with  a  range  of  about 
one  and  one-half  miles,  was  placed  six  feet 
high  on  the  boom,  about  40  feet  from  its 
rear  end.  The  defendants'  steamer,  enter- 
ing the  pass  from  the  south,  but  not  seeing 


th«  boom  light,  proceeded  at  seven  and  one- 
half  knots,  keeping  to  the  west  and  passing 
between  the  Erin  and  the  bell-buoy  before 
seeing  the  lantern  on  the  boom,  that  had 
twisted  around  to  such  an  extent  that  it 
appeared  on  their  port  side4_and  was  at  first 
taken  as  a  light  on  a  fishing  boat;  as  the 
boom  itself  could  not  be  seen  in  the  water 
beyond  a  distance  of  about  50  feet.  They 
did  not  see  the,  boom  until  almost  on  top  of 
it.  The  collision  took  place  about  1.30  a.m., 
and  it  appears  that  the  booin  had  twisted 
across  the  channel  to  such  an  extent  as  to 
practically  block  the  channel  :-^Held,  that 
the  collision  was  occasioned  by  the  .Erin's 
negligence  in  the  following  particulars :  ( 1 ) 
Showing  misleading  lights;  (2)  too  long  a 
tow;  (3)  insufficient  lights  on  the  boom; 
(4)i  losing  control  of  the  boom  and  blocking 
the  channel.  Paterson  Timber  Company,  ' 
Limited  V.  The  'Steamship  British  Oolumiia, 
18  B.C.R.  86. 

2.  Obstruction  to  navigation.] — Apart 
from  any  .statutory  regulation  as  to  lights, 
those  who  place  obstructions  across  navi- 
gable waters,  though  lawfully  authorized 
tp  do  so,  cannot  complain  if  damage  is  done 
tp  their  works  by  collision  brought  about 
"by  the  fact  that  a  prudent  navigator,  pro- 
ceeding with  due  care,  was  unable  at  a  cru- 
cial, moment,  because  of  absence  of  lights, 
to  define  his  exact  -position  in  relation  to 
such  obstructions.  City  of  New  Westm/in-  ' 
ster  V.  Steamship  Uaagen,  18  B.C.R.  441. 

II.  Stationaey  and  ■MoyrNG  Vessels. 

1.  Mooreil  to  wharf.] — ^Articles  11  and 
15  (d)-  of  the  Collision  Regulations  of  Feb- 
ruary 9th,  1897,  do  not  apply  in  the  case  of 
a  ship  made  fast  to,  a  lawful  wharf  in  a  har- 
bour :—r-Held,  on  the  facts,  that  a  vessel 
which  ran,  into  another  so  moored  was 
guilty  of  negligence.  Bank  Shipping  Co.  v. 
The  City  of  Seattle,  10  B.C.R.  513. 

2.  Onus^  of  proof.] — -It  appeared  from 
the  preliminary  acts  that  the  defendant 
ship  was  under  way  and  the  plaintiffs' 
ship  at  anchor  at  the  time  of  the  coUis- 
sion: — ^Held,  upon  proof  of  the  interest  and 
right  to  sue  the  plaintiffs,  that  the  onus 
was  on  the  defendant  ship  to  show  that  the 
collision  was  not  caused  by  her  negligence. 
(2)  That  mortgagees  of  a  ship,  in  posses- 
sion, have  a  right  of  action  for  damage  done 
to  her.  (3)  That  where  both  parties  are 
to  blame  for  a  collision,  though  in  different 
degrees,  the  loss  and  costs  will  be  divided 
equally  among  them.    WilUam  Cwrtis  Ward 
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cmd  Frederioh  Bernard  Pemberion,  Eaoeou- 
tors  of  the  late  Joseph,  Despoird  Pemberton, 
against  the  ship  Tosemite,  3  B.C.R.  311. 

III.  Both  to  Blame. 
■  A.  Salvage  Awa/rd. 

Salvor  entitlecl.]^Although  the  salvor 
and  the  salved  are  both  to  blame  for  a  col- 
lision, the  salvoi:  may  be  awarded^  salvage. 
Zambesi  v.  The  Fanny  Dutard,  2  B.C.H.  91. 

B.  Division  of  Loss. 

1.  Both  to  blame.] — In  Admiralty,  where 
two  obllidiiig  vessels  are  both  to  blame, 
feach  must  bear  one-talf  the  total  damage, 
bttt  the  Court  has  a  discretion  as  to  costs. 
Lee  v.  The  Olympian,  2  B.C.E,.  84. 

2.  Both  to  blame.]  —  Plaintiffs'  claim 
for  $408  was  dismissed,  and  defendants  on 
their  counterclaim  got  judgment  for  $735. 
Plaintiffs  appealed :— Held,  by  the  Full 
Court,  that  the  appeal  must  be  limited  to 
the  judgment  on  the  counterclaim,-  as  the 
claim  was  not  for  an  appealable  amount. 
Plaintiffs  in  a  collision  case  haying  failed 
to  file  a  preliminary  Act: — ^Held,  by  Dugas, 
J.,  Sind  affirmed  by  the  -Full  Court,  that  no 
evidence  could  be  given  in  support  of  the 
plaintiff's  claim.  Th^  ship  Canadian,  navi- 
gated by  an  American  pilot,  was  making  a 
landing  against  a  current  of  about  six  miles 
an  hour.  The  Ship  Merwin^  also  navigated 
by  an  American  pilot,  was  coming  down 
stream.  Both  vessels  before  collision  gave 
blasts,  which  were  interpreted  by  feadi  ship 
according  to  American  r^ulations: — ^Held, 
by  Ihigas,  J.,  that  imder  the  circumstances 
the  Canadian  was  alone  to  blame: — ^Held,  , 
on  appeal,  by  Walkem  and  Drake,  J  J.,  that 
both  vessels  were  to  blam^  and  that  the" 
appeal  shotild  be  allowed  without  coats.  By' 
Irving,  J.,-  that  both  vessels  were  to  blame, 
and  that  it  be  referred  back  to  assess  the 
damages  to  the  Canadian,  and  then  the 
damages  should  be  apportioned  according  to 
the  Admiralty  rule.  By  Martin,  J.,  that 
the  appeal  should  be  dismissed.  Observa- 
tions as  to  the  necessity  for  com.plying  With 
the  Canadian  navigation  rules  iii  Canadian 
waters.  Camadian  Development  Go.  v.  Le 
Blamo,  8  B.C.E,.  173. 
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I.   DOMIOIL. 

Domicile     6f    foreign     company.] — The 

defendant  —  a  foreign  company  —  had  a 
place  of  business  in  ViotWia,  Where  it  car- 
ried on  a  trading,  business,  although  its' 
principal  place  of  business  and  head  office, 
where  the  meetings  of  the  governor,  chief 
tradexs,  and  shareholders  were  held,  were  in 
Englaad.  The  plaintiff,  as  administrator 
(appointed  by  the  Court  here)  to  the  intes- 
tate estate  of  MeL. — a  deceased  servant  of 
the  company^ — served  a  writ  on  the  com- 
pany's managers  at  Victoria.  On  an  appli- 
cation to  have  the  writ  set  aside: — Held, 
that  inasmuch  as  by  the  company's  rules 
the  power  to  appoint,  pay,  and  dismiss  was 
with  the  English  office,  and  as,  by  agree- 
ment, the  deceased's  account  was  kept  at 
that  office,  and  t^e  balance  due  him  from 
time  to  time  was  payable  there,  the  English 
office  must  be  regarded  as  the  domicile  of 
the  company,  and  the  company  could  not  be 
sued  -here  by  the  plaintiff  as  t'he  adminis- 
trator of  the  deceased.  Wilson  v.  Hudson's 
Bay  Gompamy,  1  B.C.R.,  Pt.  II.,  102. 


II.  Pbomotion. 

1.  Liability  of  promoters  of  intended 
compaAy.] — DefenaantSj  pKinioters  of  a 
public  company,  signed  a  memorandum  of 
association    for    incorporation    under    the 


Companies'  Act,  1862,  (Imp.),  and 
instructed  the  company  to  be  incorporated, 
which  was  not  done.  At  a  meeting  of  the 
promoters  subsequently  held,  at  which  some 
of  the  defendants  were  present,  and  others 
not,  one  B.  was  directed  to  incur  certain 
expenses,  the  subject  of  the  action: — Held, 
giving  judgment  against  the  defendants 
present  at  the  meeting,  and  in  favour  of 
those  not  proved  to  have  been  present: 
that  the  defendants  still  occupied  the  posi- 
tion of  1  promoters,  and  were,  as  such,  not 
each  other's  agents  or  liable  for  each  ovuer's 
acta.     Hung  Ma>n  v.  Ellis,  3  B.C.R.  486. 

2.  Secret  profit*.]— Illicit  profits  made 
by  a  promoter  vendor  out  of  a  transaction 
not  disclosed  to  the  vendee  company  can- 
not be  retained  by  him.  Fire  Valley 
Orchards,  Ltd:  v.  Sly,  20  B.C.R.  23. 

III.  Name  and  Change  of  Name. 

1.  Similarity.]  —  The  opinion  of  the 
registrar  as  to  the  similarity  of  the  names 
of  different  companies  is  not  conclusive 
under  the  Investment  and  Loan  Societies 
Amendment  Act,  1898,  c.  7,  S.  2.  British 
Oohimbia  Permanent  v.  WOQtton,  6  B.C.R. 
382. 

2.  Similarity.]— The  plaintiff  compitny 
was  registered  in  British  Columbia  in  1892, 
as  "The  Canada  Permanent  Loan  &  Savings 
Company  (Foreign),"  and  carried  on  busi- 
ness under  that  name  until  .Japuary,  1898, 
when  it  obtained  a  licence  under  the'  Com- 
panies Act,  1897,  to  carry  on  business  as, 
"The   Canada   Permanent  Loan   &   Savings 

-Company,"  and  the  defendant  company-  was 
incorporated  in  April,  1898,  as  "The  British 
Columbia  Permanent  Loan  &  Savings  Com- 
pany":— Held,  in  an  action  for  an  injunc- 
tion to  restrain  the  defendant  company 
from  carrying  on  business  under  its  name, 
that  the  two  names  were  ilot  so  similar  as 
to  be  calculated  to  deceive  the  public. 
Canada  Permanent  v.  British  Columbia 
Permanent,  6  B.C.R.  377. 

3.  Identity.] — Where  plaintiff  Company 
had  obtained  incorporation  under  the 
Dominion  Companies  Act,  with  a,  certain 
name,  a  company  subsequently  formed 
under  a  Provincial  Act  with  the  same  name, 
was  restrained  from  operating  under  such 
name.  Semi-Ready,  Limited  v.  Semi-Ready, 
Limited,  15  B.O.R.  301. 

rv.  Memobandum  -and  Articles. 

1.   Power  to  issue  shares  at  a  discount.] 

— A  company  incorporated  under  the  Com- 
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panies'  Act,  1862  (Imperial),  assumed 
power:  (1)  By  its  memorandum  of  asso- 
ciation to  issue  shares  at  a  discount;  (2) 
By  its  articles  of  association,  -in  other 
respects  Table  A.  to  the  Act,  ^  "that  these 
articles  may  be  altered,  etc.  .  at  any 

meetijig  of  the  company,  by  a  resolution, 
etc.,  passed  by  a  majority,"  etc.: — Held, 
both  powers  invalid  ( 1 )  as  contrary  to  law, 
and  (2)  as  contrary  to  s.  51  of' the  Act; 
which  requires  a  special  resolntibn  for  the 
alteration  of  articles.  By  a  resolution 
passed  at  a  general  meeting  of  the  company, 
the  whole  of  the  general  issue  of  shares  of 
the  company,  which  were  expressed  to  be, 
and  were  in  fact,  fully  paid  up,  was  can- 
celled, the  capital  of  the  company  was 
increased  from  $50,000  to  $375,000,  and  new 
shares  of  the  face  value  of  the  latter 
amoimt,  falsely  marked  on  their  face,  "fully 
paid  up,"  were  issued  and  divided  among 
the  origin^J  shareholders  in  lieu  and  in  sole 
consideration  of  their  former  shares: — ^Held, 
ultra  vires  as  the  issue  of  shares  at  a  dis- 
count; and  also  void  as  an  increase  of  cap- 
ital not  authorized  by  special  resolution  of 
the/company.  The  applicant  accepted,  under 
the  idea  that  they  were  Valid,,  and  sold  a 
portion  of  the  new  shares  issued  to  him: — 
Held,  not  such  all  acquiescence  as  estopped 
the  applicant  from  repudiating  the  remain- 
der as  against  the  eompany.  Twigg  v. 
Thundef^  Bill  Mining  Co.,  3  B.C.B>  101;  4 
B.C.R.  61. 

2.  Election  of  «Mrector».]-^In  the  memor- 
andum of  association  of  a  joint  stock  com- 
pany there  was  a  clause  purporting  to  give 
to,  the  holders  of  a  certain  block  of  shares, 
being  a  minority  of  tne  capital  stock  issued, 
the  right  at  ea-ch  election  of  the  board  of 
directors  to  elect  three  of  the  five  directors, 
notwithstanding  anything  contained  in  the 
Act:-^Held,  that  the  agreement  was  ultra 
vires,-being  repugnant  to  the  conditions  as 
to  elections  of  directors  imposed  by  the  Act. 
Dunsmuvr  V.  The  Oolonist,  &&.,  Co.,  9  B.C.R. 
275;  ,  32  S.C.R.  679. 


v.  Capital. 

1.  Discount.] — A  eompany  cannot  take 
power  by  its  memorandum  to  issue  shares 
at  a  discount.  Twigg  v.  Thunder  Bill 
Mining  Co.,  3  B.C.R.  101 ;    4  B.C.R.  61. 

.2.  Special  resolution.]— Where  there  is 
no  power  to  increase  oa-pital  in  the  articles, 
a  special  resolution  is  required.      Hid,. 


VI.  Prospectus. 

1.  Contribution  between  parties  liable 
for  misrepresentations.] — A  subscriber  for 
certain  shares  in  an  incorporated  company, 
for  which  he  had  made  certain  payments, 
brought  action  and  obtained  judgment 
against  the  Company  and  certain  of  the 
directors  foy  a  refund  of  the  moneys  he  had 
paid,  on  the  ground  of  misstatements  in  the 
prospectus.  The  directors  so  sued  paid  th« 
amount  of  the  judgment  and  brought  action 
against  their  co-directors  for  contribution. 
In  their  pleadings  they  confined  themselves 
to  a  claim  for  contribution  on  account  of 
the  judgment  the  subscriber  for  shares  had 
obtained  against  them,  and  which  they  had 
paid,.  The  plaintiffs  obtained  judgment  on 
the  trial : — -Held,  on  appeal,  that  under  sub- 
sec.  (1)  of  sec.  93  of  the  Companifes  Act,,  the 
plaintifiFs,  in  order  to  succeed,  must  make 
out  the  case  that  the  subscribfer  for  shares 
would  havS  had  to  make  out  if  he  had  sued 
the  directors  who  were  defendants  in'  this 
action,  and  that,  upon  the  evidence,  .the 
plaintiffs  had  not  made  out  such  a  case: — 
Held,  further,  that  the  plaintiffs,  instead  of 
confining  themselves  in  their  plealiings  to  a 
claim  _  for  contribution  on  Recount  of  the 
judgment  which  the  subscriber  for  sharejs 
had  obtained  against'  them,  should  have 
alleged  the  defendants'  responsibility  for 
the  issue  of  the  prospectus,- that^  the  sub- 
scriber took  shares,  on  tlie  faith  of  it,  and 
he  suffered  loss  by  reason  of  the  untrue 
statements  therein.  Johnson  v.  Johnson, 
18  B.C.R.  563. 

2.  Scope  of  remedy.]  —  The  statute 
enables  the  shareholder  to  recover  damages 
for  misrepresentation  in  a  prospectus  where 
there  was  no  deceit,  and  places  those  direc- 
tors who  have  been  majle  liable  at  the  suit 
of  a  shareholder  in  a  position  to  recover 
contribution  from  other  directors  or  pro- 
moters who  were  not  sued  with  them,  with- 
out being  met  by  the  defence  that  contri- 
bution cannot  be~olaimed  by  one  tort  feasor 
from  another,  assuming  the  Act  makes 
innocent  misrepresentatiipn  a  tort.      Ihid. 


VII.  Membership. 

A.  Contract  of  Membership. 

Membership  by  estoppel.] — The  accept- 
ance of  invalidly  issued  shares  in  ignorance 
of  the  ground  of  invalidity;  and  the  subse- 
quent sale  of  some  of  the  shares  so  accepted, 
will  not  preclude  repudiation.\  Twigg  y. 
Thunder  Bill  Mining  Co.,  3  B.C.R.  101. 
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B.  Rectifioation-  of  Register. 


Invalidly  issued  share*.] — ^Where  a  com- 
pany purported  to  cancel  its  fuUy^paid 
shares  and  to  issue  in  lieu  thereof  new 
shares  at  a  discount,  tne  register  was 
ordered'  to  be  rectified  by  removing  the 
name  of  the  members  in  regSird  to  the  pew 
shares  and  restoring  it  in  regard  to.  the 
original  shares.  Tmgg  v.  Thunder  Hill 
Co.,  3  B.CIl.  101;    4  B.C.R.  61. 


C.  Register  of  Members. 

Notice  to  creditor^i..] — Entries  in  the 
register  of  members  are  not  notice  to  credi- 
tors of  transfers  of  shares.  In  re  Enter- 
prise, &c.,  Co.,  1  B;C,B..,  Pt.  II.,  94. 


D.  Rights  cmd  liabilities  of  members. 
1.  Rights.  , 

1.  Right  to  exercise  corporate  acts  and 
make  by-laws.] — The  shareholders  in  a 
company  incorporated  under  the  Companies 
Act,  1890,  have  no  power  to  interfere  in  the 
ordinary  management  of  the  company  by 
the  trustees,  who  have  the  exclusive  right 
of  exercising  its  corporate  powers  and  mak- 
ing, by-laws.  Dwnsmuvr  v.  [Golonist  Pnibs. 
Co.,  9  B.CE,.  290. 

2.  'Attacking  distribution  of  capital.] — 
A  shareholder,  who  has  purchased  at  auc- 
tion certain  of  the  shares  of  the  company 
which  had  been  placed  in  the  hands  of  trus- 
tees, by  agreement  betw«en  the-  promoters, 

,  to  be  sold  by  the  trustees  to.  raise  money 
for  working  capital,  has  no  locus  standi  to 
question  the  distribution  of  the'  share  cap- 
ital among  the  promoters,  or  to  enforce  a 
call  on  the  shares  held  by  them,  as  being 
not  fully  paid  up.  Fraser  River  Mining 
Co.  V.  Gallagher,  5  B.C.R.  82. 

3.  Mining  claim.] — The  owner  of, shares 
in '  an  incorpdrated  mining  company  is  not 
an  owner  of  any  part  of  a  mining  claim 
owned  by  it,  within  s.  29,  c.  25,  Mineral 
Act,  1891.  Qranger  v.  Fotheringham,  3 
B.CE.  590;  1  M.M.C.  71. 

4.  Regularity  of  proceedings — Right  to 
assume.] — ^A  person  who  bona  fide  takes 
a  security  in  the  ordinary  course  of  busi- 
ness from  an  incorporated  company  is  not 
bound  to  inquire  into  the  regularity  of  the 
directors'  proceedings  ^  leading  up  to  the 
giving  of  the  security;  he  is  entitled  to 
assume  that  everything  has  been  done  regu- 
larly.    In  this  respect  a  shareholder  stands 


on  the  same  footing  as  a  stranger.     Jaeh- 
son  v..  Cannon,  10<B.C.R.  73. 

5.  Dividend.] — ^A  shareholder  in  a  com- 
pany having  left  I  a  portion  of  his  dividend 
xmcollected,  subsequently  sold  out  his 
shares.  The  Company  thereafter  assigned, 
and  the  shareholder  claimed  the'  balance 
due  him  on  his  dividend.  The  assignee 
pleaded  section  182  (g)  of  the  Companies 
Act  as  a  bar  to  his  payment  of  the  claim: — 
Held,  that  inasmuch  as  the  Company  was 
not  in  process  of  being  wound  up,  plaintiff 
was  entitled  to  recover.  Savage  V.  Shaw, 
17  B.C.R.  343. 


2.  Liabilities. 

(a)   In  General. 

Liability  of  to  creditors.] — The  plaintiff 
company,  as  judgment  creditor  of  the  .West- 
minster &  Vancouver  Tramway  -Company, 
brought  the  action  agaiAst  the  defendants, 
as  shareholders  therein,  to  compel  them  to 
contribute  and  pay  to  the  plaintiff  com- 
pany, ojit  of  the  amounts  respectively 
unpaid  by  them  upon  their  shares  in  the 
company,  a  sum  sufficient  to  satisfy  the  judg- 
ment. The  statement  of  defence  raised  an 
objection  in  point  of  law  to  the  whole  claim, 
that  the  tramway  company  was  not  within 
the  Act,  as  not  being  a  "railway"  company. 
Upon  argument  thereon,  Drake,  J.,  decided 
the  point  of  law  in  favour  of  the  defend- 
ants. Upon  appeal  by  the  plaintiff  com- 
pany, the  •  Divisional  Court  affirmed  the 
judgment  of  iJrake,  J.  Quaere:  Whether 
the  action  as  brought  lay  for  want  of 
privity  between  the  parties;  and  whether  a 
winding  up  of  the  company,  and  call  upon 
the-  defendants  as  contributories,  was  not 
the  only  remedy  of  the  plaintiff  company. 
Edison  General  Electric  Co.  v.  Edmonds,  4 
B.O.R.  3.54. 


(6)   Calls. 

1.   Distribution   of   share   capital.] — The 

action  was  brought  by  a  public  company  to 
remove  two  of  its  trustees  for  refusing  to 
obey  an  order  of  i;he  Court  made  in  a  pre- 
vious action  directing  them  to  join  with"  the 
other  trustees  in  assessing,  as  not  being 
bona  fide  fully  paid  •up,  certain  founders' 
shares  marked  fully  paid  up,  in  order  to 
raise  funds  for  carrying  on  the  company: — 
Held,  by  the  Pull  Court,  upon  appeal  from 
the  judgment  of  Davie,  C.J. :  1.  That  the 
defendant  trustees  should  be  removed.      2. 
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That  they  were  estopped  by  the  judgment  in 
the  previous  action  from  obje(;ting  to  the 
status  of  directors  whio  had  ordered  the 
assessment  of  the  stock,  as  that  was  a  ques- 
tion which  should  have  been  raised  in  that 
action.  The  promoters  of  the  company 
-agreed  to  allot  187,500  out  of  its  total  capi- 
tal ot  250,000  $10  shares,  all  marked  fully 
paid  up,  to  one  of  their  number,  C,  in  con- 
sideration of  his  procuring  A-  to  advance 
$25,000  to  the  company,  and  of  certain 
other  services,  and  by  the  same  instrument 
C.  agreed  to  transfer  85,000  of  such  shares 
to  A.  in  consideration  of  the  $25,000: — 
Held,  that  A.  was  a  purchaser  of  the  85,000 
shares  from  C,  who  held  them  as  fully  paid 
up,  and  that  A.  could  not  be  treated  as  a 
purchaser  from  the  company  of  the  shares 
at  a  discount,  and  could  not  be  forced  at 
thfe  instance  of  another  shareholder  to'  con- 
tribute to  its  funds  any  part  of  the  differ- 
ence between  the  $25,000  which  lie  paid  for 
them  and  their 'fa,ce  value.  E.  purchased 
at  auction  certain  of  the  shares  which  had 
been  placed  in  escrow,  in  the  hands  of  trus- 
tees, by  agreement  between  the  promoters 
to  be  sold  by  'such  trustees  to  raise  funds  to 
carry  on  the  comptoy: — Held,  that  E.  had 
no  status  to  question  the  distribution  of 
the  share  capital  among  the  promoters,  or 
to  subject  their  shares  to  assessment  for 
the  purposes  of  the  company  as  not  being 
bona  fide  fully  paid  up.  The  Fraser  River 
Mining  a/nd  Dredging  Gompomy,  Limited 
Liability  y.  Gallagher,  Crockett  and 
Edwwrds  (by  original  action) .  AaA  Galla- 
gher, Crockett  and  Edwards  v.  The  Fraser 
Biver  Mirdng  and  Dredging  Company,  Lim^ 
ited  LialiUty  (by  counterclaim),  5  B.C.R. 
82. 

2.  Payment  in  shares.] — A  company 
incorporated  to  take  over  a  business  car- 
ried on  by  defendants  in  partnership  entered 
into  possession,  and  in  payment  for  his  rela- 
tive interest  in  the  business  each  defendant 
received  a  corresponding  number  'bf  shares 
at  par  value: — ^Held,  that  the  payment  for 
the  shares  was  a  "payment  in  cash"  Within 
the  meaning  of  s.  50  of  the  Companies  Act, 
and.  as  tha  purchase  price  was"  fair,  the 
shares  were  fully  paid  up.  Turner  V. 
Cowan,     9     B.C.R.     301;  ,  9     B.C.R.     354. 

Reversed,  34  S.C.R.  160. 

# 

3.  Payment.] — Where  the  balance  of  the 
amount  due  on  shares  is  payable  "on  call 
within  18  months  after  allotment,"  the 
balance  is  not  payable  within  18  months 
except  upon  call,  but  on  the  expiry  of-the 


18  months  it  becomes  due  and  payable  with- 
out call.  Graham  Island  dollieries  v. 
McLeoct,\19  B.C.R.  114. 


Vni.  Shakes. 
A.  Classes  of  Shares.' 

Preference  shares.  ]'^Whether  preference  ' 
in  regard  to  dividends  is  essential  to  con- 
stitute   preference    shafes.       Dtlnsmuir    v. 
Colonist,  &o.,  Co.,  9  B.d.E.  275. 


B.  Allotment  and  Issue. 
1.  Application  and  Allotjnent. 

1.  Discount.] — A  company  cannot  take 
power  by  its  memorandum  to  issue  shares 
at    a    discount.  >     Twigg  .v.    Thunder   Hill 

'Mining  Co.,  3  B.G.R.  101 ;'  4  B.C.R:  61. 

2.  Formal  allotment.] — ^Defendant  pur- 
chased 50-' shares  in  plaintiff  Company,  giv- 
ing his  note  for  $5,000.  therefor,  payable  10 
days  after"  date,  signing  at  the  same*  time 
an  application  for  the  shares.  There  was 
some  evidence  of  an  arrangement  between 
defendant  and  the.  president  of  the  Com- 
pany that  defendant  was  to  be  employed  as 
a  foreman,  by  the  Company,  and  that  if  he 
proved  unable  to  perform  the  work,  the 
president  would  take  back  the  shares  and 
refimd  the  money.  Apparently  there  was 
no  formal  allotluent  of  the  shares  by  the 
Company,,  beyond  a  resolution  empowering 
the  president  to  dispose  of-  the  shares,  but 
the  president  placed  the  shares  and  the  note 
in  escrow  in  the  bank,  the  shares  to  be  ' 
delivered  up,  on  payment  of  the  note: — 
Held,  that  upon  the  signing  of  the  applica- 
tion and  the  delivery  of  the  note,  the 
defendant  became  the  owner  of  the  50 
shares,  with  power  to  forthwith  validly 
assign  them  to'  anyone  else,-,  or  to  have  bound 
himself  to  da  so  on  the  issue  of  the  certifi- 
cates if  the  Company's  articles  of  associa- 
tion requiffed  indorsement  of  the  certifi- 
cates ;  and  that  there  was  no  notice  [  of 
allotment  necessary.  Anglo-Americwn  Lum- 
ber Company  v.  McLellan,  13  B.C.R.  318; 
14  B.C.R.  93.  '  '        . 

3.  Specific  performance.]— Where  16.  an 
action  against  an  applicant  for  shares  .in  a 
company,  for  specific  performance  of  the 
contract -for  their  purchase,  it  appeared 
th^  the  Company  had  set  aside  certain 
shares  for  the  applicant  to  be  issued  to  him 
on  payment  of  the  balance  of  the  purchase 
price,  and  that  these  shares  had  been  pre- 
viously   allotted    to    a    former    applicant. 
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whicji  allotment  was.  later  declared  for- 
feited by  the  Company,  the  question  of 
whether  or  not  the  Company  properly  for- 
feited the  shares  has  no  bearing  on  the  ques- 
tion beforfe  the  Court.  &raham  Island  Ool- 
Ueries  V.  McLeod,  19  B.C.R.  114. 

2.  Allotment  for  Cash  and  Otherwise  than 
for  Cash. 

1,  Distribution  of  share  capital  among 
promoters.] — The  action  was  brought  by  a 
public  company  to  remove  two  of  its  trus- 
tees for  refusing  to  obey  an  order  of  the 
Court  made  iij  a  previous  action  directing 
them  to '  joiiL  with'  the  other  trustees  in 
assessing,  as  not  being  bona  flde  fully  paid 
up,  certain  founders'  shares  marked  "fully 
paid  up,"  in  order  to  raise  funds  for  carry- 
ing on  the  company  t-^Held,  by  the  Full 
Court  Upon  appeal  from  the  judgjnent  of 
Davie,  C.J.:  (1)  That  the  defendant  trus- 
tees should  be  removed.  <2)  That  they 
were  estopped  by  the  judgment  in  the  pre- 
vious action  from  Objecting  to  the  status  of 
directors  who  had  ordered  the  assessment  of 
the  stock,  as  that  was  a  question  which 
should  have  been  raised  in  that  action.  The 
promoters  of  the  jsompany  agreed  to  allot 
127,500  out  of  its  total  capital  of  250,000 
$10  shares,  all  marked  fully  paid  up,  to  one 
pf  their, number,  C,  in  consideration  of  his 
procuring  A.  to  advance  $25,000  to  the  com- 
pany, and  of  certain  other  services;  and  by 
the  same  instrument  C.  agreed  to  transfer 
85,000  of  such  shares  to  A.  in  consideration 
of  the  $25,000 :— Held,  that  A.,  was  a  pur- 
chaser of  the  85,000  shares  from  C,  who 
held  them  as  fully  paid  up,  and  that  A. 
could  not  be  treated  as  a  purchaser  from 
the  copipany'  of  the  shares  at  a  discount, 
and  could  not  be  forced,  at  the  instance  of 
another  shareholder,  to  contribute  to  its 
funds  any  part  of  the  diflference  between 
the  $25,000  which  he  paid  for  them,  and 
their  face  value^  E.  purchased  at  auction 
certain  of  the  shares  which  had  been  placed 
in  escrow,  in  the  hands  of  trustees,  by  agree- 
ment between  the  promoters,  to  be  sold  by 
such  trustees  to  raise  funds  to  carry  on  the 
company: — Held,  (1)  that  E.  had  no  status 
to  question  the  distribution  of  the  share 
capital  among  the  promoters,  or  to  subject 
their  shares  to  assessment  for  the  purposes 
of  the  company,  as  not  being  bona,  fide  fully 
paid  up.  Fraser  Rwer  MinAmg  Oo.  v. 
Gallagher,  5  B.C.R.  82. 

2.  Payment  in  cash.] — Where,  on  the 
formation  of  a  joint  stock  company  to  take 


over  a  partnership  business,  each  partner 
receives  a  proportionate  number  of  fully 
paid  shares,  at  their  par  value,  in  satisfac- 
tion of  his  interest  in  the  partnership 
assets,  this  does  not  constitute  a  payment 
in  caph  for  shares  subscribed  for  by  the 
partner,  aild  the  debt  owing  to  the  share- 
holders as  the  price  of  the  partnership 
assets  cannot  be  set  off  against  their 
liability  on  the  shares.  James  Turner  & 
Oo.  V.  tiowwn,  9  B.C.R.  301,  354;  34  S.C.R. 
160. 

O.  Transfer. 

X.  Non-registration.] -^B.,  a  registered 
holder  of  shares  in  a  limited  company, 
transferred  them  to  S.,  but  B.  being  in 
arrear  for  some  calls,  the  transfer  was  not 
registered.  In  August,  1881,  B.  obtained 
an  order  that,  on  certain  payments  being 
made,  the  company  should  take  his  name 
off  the  register  and  substitute  S.'s  name. 
The  order  was  served  on  the  secretary  of 
the  company,  and  payments  were  made  by 
B.  under  the  order.  The  register  was  not 
rectified  in  pursuance  of  the  order.  In 
February,  1883 — ^the  company  having  sus- 
pended business  for  over  two  years. — a  wind- 
ing-up order  was  made,  and  in  March,  1884, 
B.  appeared  on  a  summons  to  show  cause 
why  he  should  not  be  on  the  contributories' 
list: — ^Held,  that  there  were  no  laches  on 
the  part  of  B.,  and  that  his  name  must  be 
removed  from  the  list  of  contributories.  Ex 
parte  John  Bihhy.  In  re  Enterprise  Gold 
cmd  Silver  Mining  Company,  lAmited,  1 
B,C.R.,  Pt.  II.,  94. 

2.  Restrictions  on,]^ — A  public  company 
with  a,  view  to  changing  itself  into  a  pri- 
vate company  by  special  resolution,  duly 
passed,  imposed  certain  restrictions  on  the 
disposal  of  shares  by  shireholders : — Held, 
that  such  restrictions  were  not  void  as  being 
opposed  to  absolute  ownership.  Leiser  v. 
Popham  Brothers,  Limited,   17  B.C.R.   187. 

3.  Broker's  iluty  to  obtain  registration.] 
— ^Plaintiff  instructed  a  broker  to  purchase 
certain  shares  for  hiia.  The  broker  did  so, 
and  drew  on  plaintiff  for  the  purchase 
money,  the  draft  being  indorsed  by  a  mem- 
ber of  the  defendant  firm,  and  the  share 
certificate  being  attached  to  the  draft. 
Plaintiff  honoured  the  draft  and  received 
the  shares,  but  on  being  informed  that  the 
indorsement  on  the  share  certificate  was  not 
in  the  handwritipig  of  the  transferor,  James 
Boecher,  forwarded  the  certificate  to  the 
Company's  office.     The  Company's  manager, 
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after  some  negotiation  with  the  witness  to 
the  indorsement,  John  Boecher,  handed  him 
the  certificate.  He  disappeared.  The  doln- 
pany  refused  to  register  the  transfer  of  the 
shares  to  the  plaintiflF,  who  sued  to  recover 
the  amount  paid  for  the  shares,  and.  for 
^damages :— Held,-  that  the  broker's  duty 
was  satisfied  when  he  handed  over  the  cer- 
tificates, ex  facie,  properly  indorsed,  aftd 
that  there  was  no  obligation  on  him  to  pro- 
cure the  registration  of  the  trsinsfer.  Castle- 
man  V.  Waghorn,  Owyrme^d  Co.,  13  B.C.R. 
351.     Reversed,  41  S.O.R.  88. 

4.  Warranty  of  title.] — When  shares  in 
a  joints  stock  company  are  sold  for  cash  and 
a  certificate  delivered  with  a  form  of  trans- 
fer indorsed  purporting  to  be  signed  by  the' 
registered  hdlder  who  is, not  the  vendor,  the 
latter  must  be  taken  to  affirm  that  he  .lias 
Vested  in  him,  by  virtue  of  such  certificate 
and  transfer,  a  title  which  will  enable  the 
purchaser  to  be  registered  as  the  holder. 
Gastleman,  y.  Waghorn,  13  B.C.R.  351;  41 
S.C.K.  88. 

5.  Right  of  purchaser.] — ^Where  a  pur- 
chaser of  shares  is  imable  to  obtain  regis- 
tration as  holder,  he  has  a  right  to  recover 
back  the  purchase  money  from  the  vendor; 
and  such  right  is  not  lost  by  his  endeavour- 
ing to  become  registered,  nor  by  the  loss  of 
the  certificate  without  his  fault.      Ibid. 

D.  ForfeitiMre. 
'  Abandonment.] — ^The  plaintiff,  H.  A. 
Jones,  one  of  the  original  shareholders 
of  the  defendant  Company,  organized 
in  1891,  transferred  240  shares  to 
his  wife,  the  co-plaintifl,  Clara  B. 
Jones,  on  September  26th,  1893,  and  on  the 
same  day  took  an  assignment  of  the  same 
shares  from  her  to  himself.  The  assign- 
ment was  never  registered."^  The  par.  value 
of  the  shares  was  $100,  on  which  80  per 
cent,  had  been  paid  up.  In  May,"  1895,  a 
call  of  2%  per  cent,  was  madg,  payable  June 
14th  following,  with  the  usual  penalty  of 
forfeiture  in  case  of  default.  Default  was 
made,  and  the  shares  were  declared  delin- 
quent, were  offered  for  sa^e,  but  there  being 
no  bid,  were  withdrawn.  In  March,  1896 
(new  by-laws  having  been  adopted  in  the 
meantime),  a  call  of  6  per  cent,  was  made 
on  all  shares,  including  those  of  the 
plaintiff,  Clara  B.  Jones.  Default  was 
made  and  in  due  course  the  shares  were 
declared  delinquent.  In  April,  1897,  a  fur- 
ther call  of  9  per  cent,  was  made.  On  the 
21st  of  May,  1898,  a  resolution  was  passed 


by  the  directors  that  Mrs.  Jones  be, served 
with  a  notice  requiring  her  to  pay  the  call 
of  2%  per  cent,  by  the  24th  of  June,  and 
that  in  the  event  of  defatdt  the  shares 
would  be  forfeited.  At  a  meeting  of  the 
directors  on  the  25th  of  Jime,  a  resolution 
of  forfeiture,  reciting  the  facts,  was  put, 
wl\en  Mrs.-  Jones's  husband  and  co-plaintiff, 
who  was  present  and  a  director,  offered  to 
pay  $100  on  account,  if  the  shares  were  not 
forfeited  for  six  months.  This  offer  was 
refused  and  the  resolution  was  passed.  In 
May,  1897,  ,Mjs.  Jones's  solicitors  inquired 
of  the  Company  whether  the  shares  had 
been  forfeited,  and  offering  to  pay  up  the 
arrears,  but  were  informed  that  the  shares 
had  been  forfeited.  She  then  brought 
action: — ^Held,  on  appeal,  that  the  plaintiff, 
Clara  B.  Jones,  had  elected  to  abandon  the 
undertaking  by  ac'quiesciilg  in  the  forfeiture 
at  a  tijne  when  the  Company*^  prospects 
were  doubtful,  and  such  abandonment  could, 
not  be  recalled  when  it  was  found  that  the 
Coippajiiy  was  prosperous,  /ones  wnd  Jones 
V.  The  North  Yancower  Land  and  Improve- 
ment Gompa/ny,  LimAted  LiabiUty;  14  B.C.R. 
285;   .1910,  A.C.  317.' 

E.  Estoppel  b§  Representation  m 
Certifioates. 
X.  Fully  paid.] — ^A  portion  of  the  shares 
in  a  joint  stock  company,  purporting  on  the 
face  of  their  certificates  to  be  of  a  certain 
par  value,  and  paid  up,  were  allotted  to 
three  promoters.  One  oi  them  sold  part 
of  his  allotment  at  a  discoimt,''  and  had 
them  transferred^by  the  company  direct  to 
the  purchasers,  who  were  not  aware  that  , 
the  shares  were  not  really  pa.id  up: — ^Held, 
in  an  action  by  the  company,  that  the  pur- 
chasers were  not  liable  for  the  discotlnt  on 
such  shares,  inasmuch  as  the  company  was 
bound~  by  its  statement  in  the  certificates 
that  the  shares  were  "fully  paid  and  non- 
assessable." Kettle  River  Mines,  Ltd.  v. 
Bleasdel,  7  B.C.R.  507. 

2.  Validly  issued.] — A  company  which 
has  no  power  to  draw,  make,  or  indorse 
negotiable  instruments,  and  nevertheless 
sells  its  own  shares  dnd  takes  promissory 
notes  in  payment  thereof,  which  it  indorses 
to  a  holder  in  due  course,  is  estopped,  from 
denying  that  such  shares  were  validly 
issued.  Merchants  Bank  of  Canada  v. 
MoLeod  amd,  Leeson,  15  B.C.R.  290. 

3.  Unauthorized  issue.] — ^Where  a  cer- 
tificate of  shares  in  proper  form  has  been 
issued,   but   the  affixing  of  the   company's 
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seal  has  be^n  unauthorized,  such  certificate 
must  be  held  as  »  void  document,  and  the 
issue  does  not  operate  as  a  warranty  of 
genuineness  or  estop  the  company  from 
denying  the  validity  of  the  certificate.  Fire 
Valley  Orcha/r^,  Ltd.  v.  Sl/y,  20  3.CJI.  23. 

IX.   KEOtTLATION    AND    MANAGEMENT. 

A.  Di/rectors. 
1.  Fiduciary  position  of. 

1.  Exercise  b£  powers.] — As  fiduciary 
donees  of  their  powers,  the  directors  of  a 
company  are  bound  to  exercise  them  bona 
fide  for'  the  purposes  for  which  they  were 
conferred;  and  generally  the  corporate  body 
to  which  they  owe  this  duty  is  entitled,  in 
the  case  of  a  breach  of  it,  to,  invoke  the 
remedial  action  of  the  Court.  Madden  v. 
Diamond;   Rudolph  v.  Macey,  12  B.O.K.  80. 

2.  Personal  advantage.]  — ^^A  director 
acting  in  a  certain  way,  with  the  primary 
object  of  deriving  an  improper  personal 
advantage,  financial  or  otherwise,  cannot 
save  himself  by  showing  that  his  action  was 
also  of  benefit  to  the  company.  If  the  cir- 
cumstances are  such  that  his  actions  are 
equivocal,  and  open  to  two  constructions, 
he  must,  seeing  that  he  is  in  a  fiduciary 
capacity,  be  prepared  to  show  beyond  all 
reasonable  doubt  the  single-mindedness  of 
his  intentions.      Ihid, 

3.  Purchase  with  company's  funds.] — 
Defendant  as  general  manager  of  a  company 
engaged  a  timber  cruiser  to  cruise^ and 
locate  certain  timber,  which  he  did.  On  his 
way  home  from  this  work,  the  cruiser  dis- 
covered, a  quantity  of  timber  which  he  dis- 
closed to  the  defendant,  and  entered  into  an 
arrangement  with  him  for  staking  and 
acquiring  it,  but  declined  to  deal  with 
defendant  as  representative  of  the  com- 
pany. Defendant  drew  a  cheque  on  the 
fmids~  of  the  company  for  the  Government 
dues  bn  this  timber,  but  did  not  cash  the 
cheque,  and  the  transaction  appeared  in  the 
books  as  "Kitimat  limits": — ^Held,  that  as 
the  limits  were  acquired  for  the  company  in 
the  first  instance,  and  the  company's  funds  ( 
used  for  that  purpose,  that  the  defendant 
was  merely  a  trustee  for  the  Company,  to 
which  he  was  bound  to  account.  Kendall 
v.  Webster,  15  B.C.K.  268. 

2.  Powers  of. 

Managing  directors.] — ^In  the  absence  of 
express    powers    in   the   articles,    directors 


have  no  power  to  appoint  one  of  their  num- 
ber managing  director  at  a  salary.  Olaudet 
v.  The  Golden  Qiant  Mines,  Ltd.,  15  B.C.E,. 
13. 

3.  Meetings  of. 

1.  Presumptive  regularity  of  proceed- 
ings ^1 — A  person  who  bona  fide  takes  a 
security  in  the  ordinary  course  of  business 
from  an  incoi:porated  company  is  not  botmd 
to  inquire  into  the  regularity  of  the  direc- 
tors' proceedings  leading  up  to  the  giving 
of  the  security;  he  is  entitled  to  assume 
that  everything  has  been  done  regularly. 
In^this  respect  a  shareholder  stands  on  the 
same  footing  as  a  stranger.  Jackson  v. 
Oamion,  10  B.C.E.  73. 

2.'  Evidence  as  to.] — ^Minutes  of  a  direc- 
tors' meeting  were  taken  down  in  shorthand 
by  the  solicitor  for  the  Company  and  after- 
wards transcribed  and  handed  to  the  secre- 
tary and  je-transcribed  into  the  minute 
book.  They  were  not  confirmed  at  any  sub- 
sequent meeting.  The  solicitor  died  before 
the  action  came  to  trial: — Held,  that  such 
minutes  or  re-transcribed  notes,  were  not 
admissible  to  prove  what  transpired  at  the 
meeting  in  question.  '  Olaudet  v.  The  Gol- 
den Giant  Mines,  Ltd.,  15  B.C.R.  13. 

3.  Notice  of.] — ^Plaintiff  Company  is  an 
English  company  incorporated  under  the 
English  Companies'  Act,  1908,  with  its 
head  office  in  London.  The  'Company  is 
capitalized  at  £20,000,  in  shares  of  f  1  each, 
of  whiph  about'  £13,000  have  been  issued. 
There  are  six  directors  of  the  Company. 
Early  in  the  year  1911  the  defendant  Was 
appointed  managing  director  of  the  business 
of  the  Conipany,  which  was  carried  on  in 
British  Columbia;  in  fact,  the  Company 
was  incorporated  for  the  purpose  Of  taking 
over  a  cannery  business  on  the  Fraser  river. 
Defendant  then  came  out  to  British  Colum- 
bia and  entered  on  Ms  duties.  Some  months 
after  his  arrival  in  British  Columbia,  dis- 
satisfaction arose  in  connection  with  his 
management,  and  another  of  the  directors 
was  sent  out,  so  that  the  matter  stood:  of 
six  directors,  four  were  in  London  and  two 
in  British  Columbia,  one  being  the  manag- 
ing director  in  British  Columbia,  and  the 
other  having  been  sent  out  to,  represent  the 
English  shareholders.  In  the  latter  part  of 
1911  the  four  directors  in  London  had  a 
meeting  at  which  they  appointed  a  Mr. 
Sherman  managing  director.  The  poi^it 
was  (1)  Was  it  necessary,  in  order  to  have 
a  legal  meeting  of  the  board  of  directors  in 
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London,  to  give  a  notice  to  the  two  direc- 
tors in  British  Columbia?  (2)  Whether 
the  directors  had  power  to  dismiss  the  man- 
aging director?  The  trial  judge  held  that 
there  was  no  power  to  dismiss,  and  also 
that  it  was  necessary  to  send  notice  of  any 
meetings  to  the  directors  in  British  Colum- 
bia, and  that  anything  done  at  a  meeting 
held  without  such  notice  was  irregular  and 
void: — Held,  that  there  was  no  necessity  to 
send  notices  of  meetings  to  absent  directors. 
G.^8.  Windsor,  Limited  v.  J.  W.  Windsor, 
17  B.C.R.  105. 


B.  Special  Resolutions. 

Alteration  of  articles.] — A  company's 
articles  can  only  be  altered  by  special  reso- 
lution. Tmgg  v.  Thunder  Bill  Mimng  Go., 
3  RO.E.  101;    4  B.C.E.  61. 


X.  Powers  and  Liabilities  of  Company. 
A.  In  General. 

1.  Partnership.]  — The  defendant  com- 
pany, having  power  by  its  memorandiun  of 
association,  Inter  alia,  to  carry  on  and  enter 
into  contracts  for  the  purposes  of  the  busi- 
ness of  bookbinders,  entered  into  an  agree- 
ment with  the  plaintiff  whereby  it  pur- 
chased  and   amalgamated   his  bookbindery 

-with  its  own,  the  joint  concern  to  be  carried 
on  and  profits  and  losses  divided  between 
the  plaintiff  and  the  company,  in  certain 
proportions,  the  plaintiff  to  be  manager  and 
foreman   at   a   salary.      The   company   not 

shaving  paid  plaintiff  the  purchase  money 
as  agreed,  refused  to  furnish  proper 
accounts  or  otherwise  perform  the  stipula- 
tions of  the  agreemeM.  In  an  action  for 
a  rescission  of  ttie  agreement,  an  account, 
payment  and  a  receiver: — Held,  per  Crease, 
iT.,  that  the  agreement  in  question  consti- 
tuted a,  partnership,  and  that  the  remedy 
by  rescission  was  inapplicable,  as  it  was 
contracted  jn  good  faith,  and  business  car- 
ried on  under  it;  but  that  a  dissolution 
should  be  ordered,  with  accounts  and  a 
receiver.  On  appeal  to  the  Full  Court: — 
Held,  that  the  order  for  accounts  and  a 
receiver  should  be  aflfirmed,  but  the  contract 
rescinded  instead  of  ordering  a  dissolution. 
Quaere,  whether  the  agreement  constituted 
a  partnership  or  not.  Roedde  v.  The  News- 
Advertiser  Publishing  Company,  4  B.C.R.  7. 

2.  Amalgamation.]  —  A  new  company, 
formed  for  the  purpose  of  rairrying  out  a 
scheme   for  the   amalgamation  of  two  old 


companies,  purchased  their  assets,  there 
being  no  provision  in  the  purchase  and  sale 
agreements  as  to  the  payment  of  their  lia- 
bilities. The  oflieers  of  the  new  company, 
without  specific  instructions  from  their 
directors,  paid  the  liabilities  of  the  old 
companies  with  the  assets  of  the  new,  carry- 
ing out  what  they  believed  was  the  real 
intent  Of  the  parties  at  the  time  the  amal- 
gamation scheme  was  entered  into: — ^Held, 
upon  the  evidence,  that  all  interested,  except 
possibly  the  plaintiff,  who  wa,s  a  share- 
holder, intended  that  the  liabilities  of  the 
dissolving  companies  ^were  to  be  assumed 
and  pa,id  by  the  defendant  Company,  that 
there  was  no  wrong  in  the  scheme  of  amal- 
gamation or  in  carrying  it  out,  and,  there- 
fore, there  was  no  fraud  on  the  part  of  the 
defendants.  Johnson  v.  Thompson,  19 
B.C.E,.  105;    20  B.C.E,.  520. 

3.  Purchase     from,   promoters.]' — The 

objects  which  a  company  may  legitimately 
pursue  must  be  ascertained  from  the 
memorandum  of  association,  and  the  powers 
which  the  company  may  lawfully  use  in 
furtherance  of  these  objects  must  either  be 
expressly  conferred  or  derived  by  reason- 
able implication  from  the  provisions  of  such 
memorandum.  Where,  therefore,  there  is 
the  power  to  buy  from  two  promoters  at  a 
price  to  be  agreed  upon  with  them,  it  does 
not  carry  "with  it,  by  any  reasonable  impli- 
cation, a  power  to  buy  from  another,  at  a 
price  to  be  agreed  upon  with  him.  Fire 
Valley  OroharAs,  Ltd.  v.  BTy,'2Q  B.C.R.  23. 


B.  Acts  Ultra  Vires  of  the  Company. 

Guarantee.] — A  company  endorsed  a 
promissory  note  guaranteeing  the  payment 
of  goods  already  delivered  to  a  second  com- 
pany, in  which  the  first  company  held 
shares;  of  which  it  was  a  large  creditor, 
and  upon  whose  effects  it  held  a  blanket 
mortgage.  The  memorandum  of  associa- 
tion of  the  first  company  did  not  specifically  i 
include  power  to  guarantee  the  payment  of 
the  obligations  of  others,  or  to  undertake 
primary  liability  therefor.  In  an  action 
against  the  first  company  for  the  balance 
due-  on  the  promissory  note: — ^Held,  thftt, 
even  in  the  event  of  the  defendant  Com- 
pany's interests  being  served  by  endorsing, 
the  note,  the  endorsement  was  ultra  vires 
of  the  Company.  Garter  Dewa/r  Crowe 
Company  v.  CoVumbia  Bitulithio  Company, 
20  B.C.E.  37. 
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C  Agency. 


1.  Liability  of  Company  for  Acts  ^f  Agents. 

1.  Agency  for  of  its  officers — Evidence 
of  acts  of,  as  binding  on  the  company  with- 
out   proof    of    express    authorization.]  — 

Statements  made  by  tbe  officers  of  the  com- 
pany to  the  plaintiff,  indicating  to  him  that 
he  was  dismissed  from  its  service,  are  admis- 
sible in  "Evidence  upon  an  issue  raised  by  a 
denial  of  the  dismissal,  without  proof  tiiat 
the  company  authorized  the  same,  or  by 
resolution  authorizing  the  dismissal  of  the 
plaintiff.  Vwrrelmann  v.  The  Phwniai  Brew- 
ing Oompcmy,  Limited  Jjiabitity,  3  B.C.E. 
135. 

2.  Tort.]^A  servant  of  the  defendant 
corporation  employed  to  out  timber 
on  its  lands,  knowingly  trespassed  and 
cut  timber  off  plaintiff's  land,  which 
adjoined,  and  the  defendants'  manager, 
general  foreman  and  other  servants,  know- 
ingly took  and  induded  it  in  defendants' 
boom  and  -hauled  it  away.  It  was  after- 
wards cut  up  and  sold  along  with  defend- 
ants' lumber.  Evidence  was  given  for 
plaintiff  and  denied  by  defendants  that  the 
trespass  was  committed  by  instructions  of 
the  manager: — Held,  that  if  a  servant  of  a 
company  commits  a  tort  in  the  course  of 
his  employment  and  for  the  benefit  of  his 
employer,  whether  by  direct  orders  or  not, 
the  employer  is  liable,  even  if  the  act  was 
unknown  to  or  actually  forbidden  by  him. 
Harris  v.  Brunett^  Saw  Mill  Co.,  3  B.CJR. 
172. 

3.  Ultra  vires.] — A  company  is  liable 
for  a  trespass  committed  by  its  servant 
while  conducting  its  business,  although  com- 

"^mitted  in  the  doing  of  an  act  ultra  vires 
of  the  company  itself.  Adams  v.  The 
National  Electric  Tramway  &  lAghtin^  Oo., 
3   B.C.R.   199. 

4.  Error  of  judgment.] — ^Where  the  ser- 
vant of  a  company  forms  an  erroneous 
judgment,  and,  in  the  supposed  scope  and 
discharge  of  the  duty  delegated  to  him, 
commits  a  trespass,  the  company  is  liable 
for  it.      Ibid. 

5.  Contract.] — ^In  dealing  vrith  a  com- 
pany in  the  ordinary  course  of  business 
through  the  general  manager,  it  may  be 
a^umed  that  he  -has  the  authority  to  act 
for  the  company  if  under  the  articles  of 
association  svicb.  powers  can  be  conferred 
upon  him.  In  the  absence  of  notice  that 
the  director  has  not  the  powers  which  his 
co-direetors  might  have  conferred  upon  him, 
it  is  not  necessary  to  inquire  whether  such 


powers  have  actually  been  conferred.  The 
plaintiff,  an  architect,  sued  the  defendant 
Company  for  services  rendered  in  preparing 
plans  of  a  building  they  were  a,bout  to  erect 
for  a  safe-deposit  "busiriess.  The  contract 
had  been  made  by  the  plaintiff  with  a  direc- 
tor who  called  himself  general  manager  of 
the  Company.'  The  Company  intended  to 
carry  on  a  -safe-deposit  business,  and  had 
the  power  to  erect  a  building  suitable  for 
the  -purpose.  THeir  articles  of  association 
were  those  of  Table  A  of  c.  44,  Eevised 
Statutes  of  British  Columbia,  1897,  with 
the  exception  of  slight  alterations  that  are 
not  material  in  this  case.  By  article  11  of 
these  articles  of  association,  any  one  of  the 
directors  might  be  autnorized  to  act  as  the 
Company's  agent.  The  Company's  defence 
was  that  the  contract  was  made  with  one 
who  had  no  authority  to  biiidthe  Com- 
pany:— Held,  that  the  subject-matter  of 
the  contract  being  within  the  ordinary 
business  of  the  Company,  and  it  having 
been  entered  into  with  a  person  to  whom 
the  power  might  have  been  given,  it  was 
binding  upon  the  Company.  Doctor  v.  The 
People's  Trust  Company,  lAmited  {No.  3), 
18  B.C.R.  382. 

6.  Contract.] — The  general  manager  of 
a  lumber  Company  gave  vnritten  instructions 
to  a  logging  superintendent  to  make  con- 
tracts and  hire  assistants  for  cutting  and 
delivering  a  certain  quantity  of  logs  at 
their  mill  for  the  season  of  1912.  The 
logging  superintendent  then  contracted  with 
the  plaintiff  for  the  cutting  and  taking  out 
of  all  lumber  in  a  certain  area  at  a  cer- 
tain daily  output,  which  would  involve  con- 
tinuous operations  for  about  three  years. 
The  plaintiff  worked  imder  the  contract  for 
three  and  one-half  months,  when  the  Com- 
pany shut  down  their  mill  and  discharged 
the  plaintiff.  In  an  action  for  damages  for 
being  denied  the  right  to  complete  his  con- 
tract:— ^Held,  that  the  instructions  received 
by  the  logging  superintendent  from  the 
general  manager  did  not  authorize  the  con- 
tract made  with  the  plaintiff,  and  the 
logging  superintendent  as  such  had  no 
power  to  make  the  contract.  HecUcan  v. 
The  Crow's  Nest  Pass  Lumber  Compaq, 
Limited,  19  B.C.R.  416. 

2.  Ratification. 

Ratification     of     by     shareholders.] — A 

mortgage  made  by  the  directA's  of  a  com- 
pany prior  to  the  consent  of  its  share- 
liolders,  without  which  consent  there  was 
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no  power  to  borrow,  may  be  ratified  by  the 
shareholders.  Adams  and  Burns  v.'  Bwrik 
of  Montreal,  8  B.C.R.  314. 

\ 

D.  Oontraois,  Form  of. 

Contract  not  under  seal  of  company.] 

— A  contract  by  a  corporation  to  ship  all 
goods  consigned  to  them  at  Victoria  from  a 
certain  p^nt  by  plaintiff's  steamers  is  not 
void  for  want  of  mutuality  by  reason  of 
not  being  under  the  corporate  seal  of  the 
plaintiffs.  A  contract  by  a  .trading  cor- 
poration dealing  with  a  subject  within  the 
scope  of  the  object  of  its  memorandum  of 
association  need  not  be  under  its  corporate 
seal.  The  advantages  to  the  defendants 
,  provided  for  in  the  contract  set  out  below 
constituted  a  sufficient  consideration  to  sup- 
port it.  The  Canadian  Paoifio  Navigation 
Company  v.  The  Victoria  Packing  Company, 
3  B.C.R.  490. 

XI.  Actions  and  Peoceedings. 

A.  Pa/rties. 

1.  Void  transaction.]  —  The  three 
plaintiffs  were  shareholders  in  the  defend- 
ant Company,  of  which  the  defendant  Mele- 
kov  was  the  promoter  and  organizer.  One 
F.  A.  King,  carrying  on  bukiness  in  Seattle 
in  the  name  of  the  Keystone  Oil  Company, 
entered  into  an  agreement  with  the  defend- 
ant Company,  whereby  the  latter  were  to 
acquire  King's  business  conections  in  Van- 
couver, the  consideration  being  25,000 
shares.  It  was  further  alleged  that  there 
was  an  agreement  between  Melekov  and  the 
Company's  directors,  that  in  consideration 
of  his  services  in  promoting  the  Company 
he  was  to  receive  a  bonus  of  25,000  shares. 
It  was  arranged  that  this- bonus  was  to  be 
givein  to  Melekov  through  the  transaction 
entered  into  with  King;  ^that  is  to  say: 
the  agreement  with  King  should  show  the 
consideration  to  him  for  the  acquirement  of 
his  business  should  appear  as  '50,000  shares, 
and  it  should  be  understood  that  25,000 
should  go  to  Melekov  instead  of  there  being 
a  transfer  direct  to  him  from  the  Company. 
It  also  appeared  that  certain  shares  had 
been  given  to  some  persons  to  become  inter- 
ested in  the  Company  and  act  as  directors, 
one  director  getting  1,000  shares  as  a  bonus 
for  consenting  to  be  a  director.  The  pros- 
pectus of  th^  Company  stated  that  there 
were  no  promoters'  profits,  and  it  was,  as 
alle'ged,  to  get  over  this  representation  that 


the  bonus  to  Melekov  was  carried  out 
through  the  King  transaction: — Held,  that 
..the  plaintiffs,  not  having  shown  that  the 
Company  had  declined  to  bring  the  action, 
or  that  any  proper  effort  had  been  made  by 
them  to  get  the  Company  to  do  so,  had  no 
status  to  bring  the  action  tnemselves  in  the 
circumstances.  Rose  and  others  v.  British 
CoVamhia  Befmlng  Company,  16  B.C.R.  215. 

2.  Removal  of  directors.]— Proceedings 
to  remove  directors  must  be  brought  by  the 
company,  and  an  action  for  that  purpose 
by  one  shareholder  does  riot  lie,  nothwitli- 
standing  that  he  brings  the  action  on  behalf 
of  himself  and  all  the  shareholders  of  the 
cpmpany,  other  than  those  attacked.  Fraser 
River  Mining  Oo.  V.  Gallagher,  5  B.CR-  82. 

3.  Illegal  application  of  corporate 
funds.] — The  defendant  Company,  formed 
for  the  purpose,  agreed  in  writing  (in  two 
agreements  similar  in  terms)  to  purchase 
the  tmdertakings  and  assets  of  the  British 
Columbia  Sand  and  Gravel  Company  and 
the  Victoria  Contracting  Company,  the 
consideration  for  the  old .  Companies  being 
shares  in  the  newly-formed  Company.-  There  _ 
was  no  reference  in  the  agreements  as  to 
the  defendant  Company  assuming  the  debts 
and  liabilities  of  the  former  Companies. 
The  defendant  Carlin  was  a  shareholder  and 
director  in  all  three  Companies;  and  the 
defendant  Thompson  was  a  shareholder  and 
director  of  the  Victoria  Contracting  Com- 
pany and  of  the  defendant  Company.  Prior 
to  the  amalgamation  the  defendants  Carlin 
and  Thompson,  with  three  other  directors 
(who  collectively  owned  a  majority  of  the 
stock  in  the  defendant  Company  when 
formed),  had  indorsed  notes  to  secure  the 
indebtedness  of  the  Victoria  Contracting 
Company  in  the  sum  of  about  $68,000,  and 
the  British  Columbia  Sand  and  Gravel  Com- 
pany, of  which  the  defendant  Carlin  had 
been  president,  had  obtained  an  option  for 
th^  purchase  of  a  property  known  as  the 
Keating  Estate,  in  Esquimalt  district,  upon 
which  it  had  made  a  payment  of  $1,000. 
Immediately  after  the  amalgamation  the 
defendant  Company  made  a  further  pay- 
ment upon  the- Keating  Estate  of  $9,000,  by 
a  promissory  note  made  by  the  Company 
and  indorsed  by  the  defendants  Carlin  and 
Thompson.  Subsequently,  at  a  meeting  of 
the  directors  of  the  defendant  Company,  it 
was  arranged  that  the  defendants  Carlin 
and  Thompson  should  advance  $10,000  in 
order  to  retire  the  $9,000  note  and  repay 
the  British  Columbia  Sand  and  Gravel  Com- 
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pany  the  $1,000  originally  pa^  on  the 
Keating  Estate.  The  defendant  tjompany 
thereupon  assigned  all  its  interest  in  the 
Keating  E^ate  to  the  defendants  tlarlin 
and  Thompson  as  security  for  their  advance. 
Xater  iihe  defendants  Oarlin  and  Thompson, 
without  notice  to  the  defendant  Company, 
sold  a  portion  of  the  Keating  Estate  for 

"  about  $57,000.  The  directors  of  the  defend- 
ant Company  a.t  the  same  time  paid,  with 
the  assets  of  the  Company,  about  $68,000  of 
the  former  debts  of  the  Victoria  Contract- 
ing Company.  The  plaintiff  brought  action 
on  behalf  of  himself  and  the  other  share- 
holders in  said  Company  against  the  Pro- 
ducers Rock  and  Gravel  Company  and  Car- 
lin  and  Thompson,  claiming  that,  the  prop- 
erty standing  in  the  name  of  the  defendant 
directors  should  be  declared  to  be  the  prop- 
erty of  the  defendant  Company,  and  that 
the  directors  had  improperly-  paid  out 
moneys  from  the  defendant  Company's 
treasury  on  aecoujnt  of  the  debts  of  another 
company  when  the  defendant  Company  was 
not  responsible  for  the  liabilities  of  said 
Company.  The  learned  trial  judge  dis- 
missed the  aoticin  I-'— Held,  on  appeal,  per 
Irving  and  Galliher,  JJ.A.,  that  the  share- 
holders  holding  a   majority   of   the   stock 

ji:ssued,  having  been  indorsers  of  the  notes 
securing  the  indebtedness  of  the  Victoria 
Contracting  Company,  and  they  having  car- 
ried a  resolution  indorsing  the  aetioh  of 
paying  said  Company's  indebtedness  the  ;day 
before- the  trial  of  this  action,  it  was  not 
necessary  for  the  plaintifiF  to  make  a  formal 
request  in  meeting  assembled  to  enable  him 

'  to  obtain  a  status  to  bring  this  action  in 

-  his  own  name.  Per  Martin  and  MePhillips, 
JJ.A.,  that  the  plaintifiF  must  flrst  apply 
to  the  defendant  Company  to  proceed  to 
recover  the -moneys  alleged  to  be  lost  before 
he  can  bring  this  action  in  his  own  name. 
Ttie  Court  being  equally  divided,  the  appeal 
was  dismissed.  JoJmston  v.  Carlin,  20 
B.C.R.  520. 

xii.  ownbbship  and  disposition   of 

Peopeett. 

A.  Sale  of  Assets. 

1.  Mode  of  sale.] — ^The  provisions  of  sec. 
2  of  the  Companies  Act  Amendment  Act, 
1893,  respecting  the  mode  of  sale  of  a  com- 
pany's assets  are  enabling  and  not  restric- 
tive. Daniel  v.  Gold  Hill  Mining  Co.  and 
others,  6  B.C.R.  495. 

2.  Inadequate  consideration.]  —  In  an 
action  to  set  aside  the  sale  of  a  mineral 


claim,  on  the  ground  that  the  sale  was  a 
sham  sale  for  the  benefit  of  the'  purdiaser 
and  the  directors,  and  that  the  stated  con- 
sideration was  not  paid,  and  the  trial  judge 
foimd  that  the  sale  was  made  at  a  pl-ice'  so 
inadequate  as  to  shew  an  intention  to  bene- 
fit the  purchaser  at  the  expense  of  the 
shareholders: — Held,  on  appeal,  that  on  the 
findings  of  the  trial  judge  the  sale  should 
be  set  aside.  Darnel  v.  Gold  Hill  Mkwng 
Oompany  {Foreign)  and  others,  6  B.C.R. 
495. 

B.  Registration  of  Land. 

Foreign  company-^— Application  to  regis- 
ter title  deeds  to  land.] — The  registrar  is 
not  justified  in  refusing  to  register  a  non- 
registered  foreign  company  as  the  owner  of 
land.  Eao  parte  Neio  VanooVfVer  Goal  Min- 
ing <&  Land  Co.,  2  B.C.R.  8;    9  B.C.R.  571. 

xiii.  boeeowing  and  seottbing  monet 
Lent. 

A.  floating  Charge. 

The  holder  of  a  floating  charge  which 
has  become  fixed  is  not  affected  by  con- 
tracts of  the  company.] — ^The  defendant 
Company  had  Entered  into  a  contract  with 
the  Corporation  of  the  City  of  Victoria  for 
the  construction  of  certain  works.  By  one 
of  the  clauses  of  the  contract,  the  Corpora- 
tion was  empowered  to  determine  the  eon- 
tract  and  complete  the  work,  and  by  another 
clause  the  Corporation  was  given  power 
upon  such  determination  "to  take  posses- 
sion of  and  use  any  materials,  plant,  etc., 
provided  by  the  (defendant  Company)  for 
the  purpose  of  the  work."  Subsequently 
to  this  contract  the  defendant  Company 
gave  to  the  plaintiff  Bank  a  floating  charge 
over  -all  its  property  and  assets.  On  the 
11th  of  April,  1913,  the  defendant  Company 
commenced  an  action  against  the  Corpora- 
tion to  set  aside  the  contract,  or  in  the 
alternative  for  damages  for^its  breach.  On 
the  23rd  of  April,  1913,  the  Corporation 
gave  notice  to  the  defendant  Oompany  deter- 
mining the  contract.  On  the  30th  of  April, 
1913,  a  receiver  and  manager  was  appointed 
in  this  action  at  the'  suit  Of  the  plaintiff 
Bank.  By  the  order  appointing  him,  the 
receiver  and  manager  was  directed  to  take 
possession  of  the  defendant  Company's 
assets,  which  he  accordingly  proceeded  to 
do.  The  Corporation  then  claimed  the 
material  and  plant  of  the  defendant  Com- 
pany, which  the  receiver  refused  to  deliver. 
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ifte  Corporation  now  moved  pro  interesse 
3U0  in  the  action,  far  an  order  directing  the 
receiver  and  manager  to  deliver  possession 
of  the  materials  and  plant  to  the  Corpora- 
tion, who  claimed  it  under  the  above  clause 
in  the  contract.  Judgment  had  been 
obtained  in  this  action,  declaring  the 
plaintiff  Company  to  have  a  first  charge  on 
all  the  assets  of  the  defendant  Compamy. 
The  action  by  the  defendant  Company 
against  the  Oorporatiom  was  still  pend- 
ing:—Held,  that  the  .  Corporatioli  wa^  not 
entitled  to  pos'sessioli  as  against  the  receiver 
and  manager  under  the  floating  charge.  The 
Bank  ef  Montreal  v.  The  Westholme  Lum- 
ier  Oompany,  Limited,  18  B.C.R.  65. 

B.  Bights  of  Lenders. 
.  Presumption  of  regularity  of  issue  of 
security.] — ^A  person  who  bon^  fide  takes 
a  security  in  the  ordinary  course  of  buai- 
'ness  from  an  incorporated  company  is  not 
bound  to  inquire  into  the  regularity  of  the 
ddrectoj's'  proceedings  leading  up  -to  the 
giving  of  the  security;  he  is  entitled  to 
assume  thast  everything  has  been  done  regu- 
larly. In  this  respect  a  shareholder  stands 
on  the  same  footing' as  a  stranger.  Jackson 
V.  Cannon,  10  B.C.K.  73. 

0.  Begistration  of  Mortgages  and  Gha/rges. 

1.  Extension   of  time  for  registration.] 

— vWhere  a  bank,  in  the  ordinary  course  of 
business,  obtained  a  chatteL  mortgage  from 
a  company  indebted, to  it,  but  without  the 
knowledge  of  other  creditors,  and  there  was 
no  evidence  of  concealment,  and  registered 
such  mortgage  in  the  County  Court  instead 
of  with  the  registrar  qf  joint  stock  com- 
panies, the  bank  was  granted  an  extension 
of  time  within  which  to  register.  In  an 
action  to  set  aside  the  mortgage,  it  was 
held,  that,  there  being  no  evidence  of  mala 
fides  or  dissimulation  on  the  part  of  the 
bank,  the  transaction  should  not  be  set 
aside.  '  Morrison,  Thompson  Bwrdwa/re 
Oompamy,  Limited  v.  Westhwnk  Trading 
Company,  Limited,  16  B.O.R.  ^3,  314. , 

2.  Priority  by  registration.] — ^A  person 
(knowing  that  a  first  mortgage,  given  by  a 
company  to  secure  the  unpaid  portion  of  the 
purchase  price,  is  held  by  the  original  ven- 
dor) who  obtains  a  mortgage  on  the  same 
land  subsequently,  is  not  entitled  to  priority 
by  reason  of  prior  registration  under  the 
Companies  Act.  Kirk  and  Mitsgram  v. 
Harvey,  18  B.C.R.  645. 


XIV.   EXTBA-PBOVINOIAIr  COMPANIES. 

A.  Unregistered  and  UnUeensed. 
1.  Rights  of. 

1.  Right  to  sue.] — A  fore^ign  company  is. 
not  precluded  byany  provision  in  the  Com- 
pajQJeS.  Act,  1897,  compelling  registration 
before  it  can  transact  any  of  its  business 
within  the  Province,  from  access  to  the 
Courts  of  the  Province  in  the  capacity  of 
an  ordinary  suitor.  The  Charles  B.  Lilly 
Company  .  v.  The  Johnston  Fisheries  Com-, 
pany,  Limited,  amd  A.  R.'  Johnston,  14 
B.C.R.  174. 

2.  Laiid,  registration  of.]— The  registrar- 
general  of'  titles  is  not  justified  in  reftjsittg 
to  register  a  non-registered  foreign  com- 
pany as  thei  owner  of  land.  Eai  parte  New 
Vameoti/oer  Coal  Mining  &  Land  Co.,  2 
B.C.R.  8;    9  B.C.R.  571. 

2.  Disabilities  of. 

1.  Provision  for  li^jfensing  ultra  vires.] 

■ — The  authority  of  the  Parliament  of  Can- 
ada to  le^slate  for  ''the  r^ulatiofl  of  trade 
and  commerce"  conferred  by  sec.  91, 
enumeration  2,  of  the  British  North  Am  err 
ica  Act,  1867,  enables  that  Parliament  to 
prescribe  the  extent  and  limits  of  the 
powers  of  companies  the  objects  of  which 
extend  to  the  entire  Dominion;  the  status 
and  powers  of  a  Dominibn  company  as  such 
cannot  be  destroyed  by  a  Provincial  Legisla- 
ture. Part  VI.  of  the  Companies  Act  of. 
British  Columbia  (R.S.B.C.  1911,  e.  39), 
which  ija  effect  provides  that  companies 
incorporated  by  the  Dominion  Parliament 
shall  be  licensed  or  r-egistered  under  that 
Act  as  a  condition  of  carrying  on  business 
in  the  Province  or  maintaining  prbceedings 
in  -its  Courts,  iS  therefore  ultra  vires  the 
Provincial  Legislature  under  the  British 
North  America  Act,  1867.  Johd  Deere  Plow 
Co.,  Ltd.  V.  Wharton,  1915,  A.C.  330. 

2.  Contract  made  and  to  be  performed 
within  the  Province.] — Where  an 
unlicensed  extra-Provincial  company,  in  the 
course  of  carrying  on  its  business  within 
the  Province,  makes  a  contract  within  the 
Province  to  be  performed  there,  such  con- 
tract is  unenforceable  in  view  of  the  pro-" 
visions  of  sec.  123  of  the  Companies  Act 
(R.S.B.C.  1897,  c.  44).  Northwestern 
Construction  Co.  y.  Young,  13  B.C.R.  297. 

3.  Carrying  on  Business. 

1.  Transactions  beyond  limits  of  the 
Province.] — The  appellant  company,  inoor- 
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porated  under  the  Dominion  \  Companies 
Act,-  had  its  head  office  in  Winnipeg,  and 
did  not  become  licensed  under  the  British 
.Columbia  Companies  Act.  In  February, 
1911,  the  company  entered  into  an  agree- 
ment with  A.,  domiciled  in  British  Colum- 
bia, giving  him  the  exclusive  right  to  sell 
its  goods  in  British  Columbia,  in  pursuance 
of-  which  he  ordered  goods  from  the  com- 
pany to.be  shipped  from  Winnipeg  to  him, 
f.o.b.  Calgary,  he  assuming  all  risks  and 
charges  from  that  place  to  Elko,  British 
Columbia,  where  the  goods  were  to  be 
received  and  sold  by  him.  He  gave  the  com- 
pany promissory  notes,  dated  at  Winnipeg, 
for  the  price  of  the  goods,  some  of  the  notes 
being  actually  signed  by  him  at  Elko: — 
Held,  that  these  transactions  did  not  con- 
stitute the  carrying  on  of  business  within 
tjie  Province.  ~  The  John  Deere  Plow  Co. 
V.  Agnew,  17  B.C.R.  543;    48  S.C.R.  208. 

2.  Work  to  be  performed'  within  the 
Province.  ]  — ^Where  a  compaiiy  enters  "into 
a  contract  in  Ontario  for  the  sale  of  cer- 
tain machinery  and  plant,  to  be  shipped  to 
a  place  in  British  Columbia,  and  further 
undertakes  to  erect  the  plant  and  machinery 
upon  arrival  at  its  agreed  destination  in 
the  Province,  and  to  demonstrate  the  capa- 
city thereof  by  a  specified  three  days'  test, 
that  company  is  carrying  on  business  within 
the  Province.  Komnick  Briok  do.  v.  Brit- 
ish Golutnbia  Pressed  Brick  Co.,  17  B.C.R. 
454. 

i.   Goods  sent  to  agent  for.,s^le.] — -It  is 

difiicult,  if  not  impossible,  to  state  accur- 
ately and  exhaustively  what  constitutes  .a 
carrying  on  of  business;  but  where  gpods 
are  forwarded  by  a  company  to  an  agent 
for  sale,  and  sold  by  him  in  his  own  name 
within  the  Province,  this  is  probably  not  a 
transaction  within  the  prohibition.  It  is 
extremely  doubtful  whether  the  '  creating 
within  the  Province  of  an  obligation  to  be 
performed  without  the  Province  is  such  a 
Carrying  on  of  business.  The  Laval  Separ- 
ator Co.  V.  Wahoorth,  13  B.C.R.  74,  295. 

4.  Supply  of  machinery  within  the 
Province.] — Plaintiff  Company,  incorpor- 
ated by  the  Dominion  Companies  Act,  but 
not  licensed  in  British  Columbia,  entered 
into  an  agreement  in  British  Columbia, 
through  their  resident  agent,  to  supply  cer- 
tain machinery  to  defendant  Company,  a 
British  Columbia  corporation: — ^Held;  that 
plaintiffs  were  carrying  on  business  vrithin 
the  Province  as  contemplated  by  the  Com- 
panies Act,  1897,  and  should  have  taken  out 


a  licence  to  do  so.  Wateroua  Engine  W6rks 
Company  v.  Okanagan  Lumier ^Company, 
.14  B.C.R.  238. 

5.  Must  be  equivalent  to  submission  to 
jurisdiction.] — Sec.  166  of  the  Companies 
Act,  which  subjects  extra-provincial  com- 
panies to  penalties  for  carrying  on  in  the 
Province  any  part  of  their  business  without 
licence  or  registration,  indicates  that  the 
-Legislature  by  the  phrase  "carrying  on 
busiiiess"  contemplated  such  conduct  on  the 
part  of  the  Company  as  would,  according  to 
the  general-  principles  of  law,  amount  to  a 
submission  to  the  jurisdiction  of  the  British 
Columbia  Courts.  No  company  would 
therefore  come  within  the  penalties  or  dis- 
abilities so  imposed,  unless  it  had  a  fixed 
place  of  business  at  which  it  carried  on 
some  part  of  its  own  business  within  the 
Province.  White  &  Co.,  Limited  v.  Donkin, 
19  B.C.R.  565. 

4.  Process  and  Service  on. 

1.   Notification  of  time  for  appearance.] 

—Sec.  146  of  the  Companies  Act,  R.S.B.C. 
1897,  c.  44,  defines  an  unlicensed  and 
unregistered  extra-provincial  company.    Sec. 

147  provides   that   any  writ   or   summons 
. ' .  ''may  be  served  as  against  the  com- 
pany by  delivering  the  same  at  Victoria  to 
the  registrar  of  the  Supreme  Court."     Sec. 

148  enacts  that  it  shall  be  the  duty  of  such 
registrar  ^to  cause  to  be  inserted  in  four 
regular  issues  of  the  British  Columbia 
Ga^tte,  consecutively  following  the  deliver/ 
of  such  Writ  or  summons  to  him,  a  notice 
of  such  writ  or  summons  with  a  menior- 
andum  of  the  date  of  delivery,  stating 
generally  the  nature  of  the  relief  sought, 
the  time  limited  and  the  place  mentioned 
for  entering  an  appearance.  Sec.  149  enacts 
tha^t  after  such  four  issues  the  delivery  of 
such  process  to  the  registrar  as  aforesaid 
shall  be  deemed,  as  against  the  defendant 
company,  to  be  good  and  valid  service  of 
such  writ  or  summons: — Held,  in  the  case 
of  an  issue  of  an  ordinary  eight-day  virrit 
under  Part  VII.,  that  it  is  the  duty  of  the 
registrar  to  notify  the  defendant  in  the  pub- 
lication in  the  Gazette  that  the  time  for 
appearance  is  eight  days  after  the  fourth 
publication.  Toudall  v.  The  Toronto  and 
British  Golumiia  tiumber  Company,  Lim- 
ited, 12  B.C.R.  72,  73. 

2.  Leave  to  issue  writ.] — ^As  the  writ  is 
a  writ  for  service  on  a  foreign  corporation,  , 
without   the  jurisdiction,  application   to   a 
judge  for  leave  to  issue  the  writ  and  pro- 
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ceed  under  the  Act  is  necessary  before  any 
writ  is  issued.  The  judge  in  giving  leave 
would  limit  the  time  within  which  appear- 
ance, should  be.  entered.     Ihid. 


XV.   WlNDrPTB-Up  BT  THE  COTJBT. 

A.  JwrisdAation. 
1.  in  General. 
Local     judge.]-— A   local    judge   of   the 
Supreme  Court  has  no  jurisdiction  to  make 
a  winding-up  order.     In  re  Kootenay  Brew- 
ing Co.,  7  B.C.E.  131.  • 

.2.  Discretion  to  Order. 

1.  No  assets.] — The  Court  has  a  discre- 
tion to  grant  or  withhold  a  winding-up 
order  under  si  9  of  U.S.  Canada,  1886,  c. 
129.  A  company  will  not  be  Bompulsorily 
wound  up  at  the  instance  of  luiseeured 
creditors,  where  it  is  shown  that  nothing 
can  be  gained  by  a  winding-up,  as  for 
example,  where  there  would  not  be  any 
assets  to  pay  liquida/tioh  expenses.  In  re 
Okell  &  Morris  Fruit  Preserving  Oompmty, 
Limited,  9  B.C.R.  153.  ^ 

2.  Interference  with  voluntary  winding- 
up.] — The  Court  will  not  interfere  with  a 
voluntary  winding-up  of  a  company  by  its 
shareholders,  and  order' a  compulsory  liqui- 
dation, unless  it  is  shown  that  the  rights 
of  the  petitioner  will  be  prejudiced  by  the 
voluntary  winding-up.  Iri  re  The  Oro 
Mines,  Limited,  7  B.C.E.  388. 

3.  Companies  Which  May  Be  Wound  Up 
by  the  Court. 

1.  Under  Dominion  Act.] — A  company 
incorporated  under  the  Companies  Act,  1890 

(British  Columbia),  may  be  put  into  com- 
pulsory liquidation  and  wound  up  under  the 
Dominion  Winding-up  Amendment  Act  of 
1889.  In  re  British  Columlia  Iron  Works 
Company,  Limited  Liability,  6  B.C.E..  536. 

2.  Under  Provincial  Act.] — ^An  order  for 
the  compulsory  winding-up  of  a  company 
may  be  made  under  the  Companies  Wind- 
ing-up'Act  (S.B.C.  1898,  0.  14),  notwith- 
standing that  the  winding-up  is  ppposed^by 
the  company.  In  re  The  Florida  Mining 
Co.;  Ltd.,  9  B.C.E.  108. 

B.  Grounds  for  Winding  Up. 

1.  Conditions.] — ^Upon  the  petition  for 
a  winding-up  order,  it  appeared  that  the 
application  was  made  by  a  creditor  who  had 


given  the  company  an  extension  of  time,  not 
yet  expired,  for  payment  of  the  debt.  The 
affidavit  in  support  of.  the  petition  was 
made  by  a  person  who_deposed  upon  infor- 
mation and  belief,  and  upon  cross-examina- 
tion thereon  it  appeared  that  he  had  no 
personal  knowledge  of  the  matters  deposed 
to: — Held,  in  the  Court  of  first  instance: 
1.  That  the  affidavit  must  be  treated  as  a  - 
nullity.  2.  That  all  the  Winding-up  Act 
"requires,  as  essential  to  a  winding-up  order, 
is  a  petition  setting  f^rth  sufficient  facts; 
and  that,  although  the  rules  require  a 
verifying  affidavit,  the  rules-  are  not  to  be 
treated  as  imperative,  but  directory  only,. 
3.  That  declarations  of  insolvency  made  by 
the  officers  of  a.  company  do  not  opeftite  as 
an  acknowledgment  of  insolvency  by  the 
company  sufficient  to  satisfy  sec.  5  of' the 
Act,  but  that  such  acknowledgment  must 
be  a  corporate  one.  4.  That  the  debt, 
though  not  yet  payable,  was  sufficient  to 
support  the  petition :-^Held,  on  appeal:  1. 
There  must  be  evidence  to  enable  the  Court  _ 
to  act,  a,nd  as  the  affidavit  was.  insufficient, 
the^e  was  no  support  for  the  order.  2.  The 
distinction  between  the  language  of  sec.  6 
of  the  Act,  which  refers  to  a  creditor  whose 
debt  is  "then  due,"  and  that  of  see.  8,  in 
which  the  term  is  "creditor"  only,  is  not 
unmeaning,  and  a  creditor  whose  debt  is 
not  yet  due,  is  a  good  petitioning  creditor 
for  winding-up  order  under  sec.  8.  The 
company  had  called  its  creditors  together, 
and  a  deed  was  executed  whereby  the  com- 
pany assigned  certain  property  to  trustees 
to  answer  the  creditors'  claims,  and  the 
creditors  agreed  to  extend  the  time  for  pay- 
ment:— ^Held,  that  the  creditors  who  had 
executed  the  deed,  of  whom  the  petitioner 
was  one,  were  estopped  f roiii '  presenting  a 
winding-up  petition  until  the  period  of 
extension  had  expired.  In  re  Atlas  Can- 
riMig  Company,  5  B.C.R.  661. 

2.  Insolvency.] — ^By  see.  5  (o)  of  the 
Winding-up  Act  (Dominion)  a  company  is 
deemed  insolvent  "if  it  exhibits  a  statement 
showing  its  inability  to  meet  its  liabili- 
ties:— Held,  that  the  inability  to  meet  its 
liabilities  means  liabilities  to  creditors  as 
distinguished  from  liabilities  to  share- 
holders. On  the  hearing  of  a  petition 
based  on  such  a  statement,  the  statement 
must  be  accepted  as  correct.  In  re  United 
Oamneries  of  British  Columbia,  Limited,  9 
B.O.E.  528. 

3.  Just  and  equitable.] — An  order  for 
compulsory  winding-up  may  be  made  under 
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sec.  5  of  the  Companies  WiriSing-up  Act, 
1898  (Provincial),  notwithstanding  the 
winding-up  is  opposed  by  the  '^ompany. 
In  winding-up  proceedings  it  appeared :  { 1 ) 
That  shares  ^had  been  unlawfully  issued  at 
a  discount  and  at  different  percentages  of 
their  face  value.  (2)  That  the  substratum 
was  gone  and  that  the  company  was  unable 
to  carry  on  business.  (3)  That  there  was 
a  question  as  to  the  liability  of  the  com- 
pany to  the  principal  shareholdei,  who  had 
always  been  in  practical  control  of  the  com- 
pany:—Held,  that  it  was  just  and  equitable 
that  the  company  should  be  wound  up.  In 
re  The  Florida  Mining  Company,  Limited, 
9  B.C.K.  108. 

4.  Voluntary  winding-up  already 
resolved  on.] — ^The  Court  will  not  inter- 
fere with  a  voluntary  winding-up  of  the 
company  by  its  shareholders  and  order  a 
compulsory  liquidation  unless  it  is  shown 
that  the  rights  of  the  petitioner  will  be 
prejudiced  by  the  voluntary  winding-up. 
In  re  Oro  Fvno  Mines^o.,  7  B.C.R.  388. 


G.  Practice. 
1.  Petition. 

1.  Prima    facie    case  —  Affidavit.] — To 

the  making  of  a  winding-up  order  it  is 
essential:  1.  That  ,the  petition  upon  its 
face  make  a  sufficient  ease  for  the  wind- 
ing-up ;  and  2.  That  the  petition  should  be 
supported  by  a  sufficient  affidavit  filed 
before  its  presentation.  Leave  to  file  a 
supplementary  affidavit  refused.  In  re  The 
Companies'  Winding-up  Ads  and  The 
Kootenay  Brewi/ng,  Malting  and  Distilling 
Company,  6  B.C.E.  112. 

2.  Creditors  discontinuing  —  Whether 
other  creditors  entitled  to  be  substituted.] 
— -In  an  application  for  a  wiMing-up  order 
petitioners  may  discontinue  proceedings  on 
settlement  of  their  claims;    and  creditors, 

-other  than  the  petitidners,  who  have  not 
themselves  petitioned,  are  not  entitled  to 
be  substituted  for  such  petitioners  for  the 
purpose  of  continuing  the  proceedings. 
Doyle  V.  Atlas  Ca/rming  Company,  5  B.C.R. 
279. 


2.  Discontinuance. 

Settlement  of  claim  of  petitioner.]- — ^In 

an  application  for  a  winding-up  order,  peti- 
tioner may  discontinue  proceedings  on  set- 
tlement of  their  claims;"  and  creditors, 
other   than  the  petitipners,  who  have  not 


themselves  petitioned,  are  not  entitled  to  be 
'substituted  for  such  petitioners,  for  the 
purpose  of  continuing  the  proceedings. 
Doyle  V.  Atlas  Canning  Co.,  5  B.C.R.  279. 

3.  Inquiry. 

Inquiry.]— Where  the  petitioner  for  the 
winding-up  of  a  company  does  not  avail 
,  himself  of  the  opportunity  to  examine  the 
officers  of  the  company  when  leave -is  given 
by  the.  judge  who  hears  the  petition,  an 
inq\iiry  will  not  be  granted  on  appeal.  In, 
re  Okell,  do.,  Co.,  9  B.C.R.  153. 

4.  Applications. 

Summons.] — All  applications  made  to 
the  Court  in  its  winding-up  jurisdiction 
must  be  made  by  summons.      In  re  Nelson 

SoMmill  Co:,  6  B.C.R.  156. 

X 

'  5.  Amendment  of  Order. 

Misnomer.] — The  plaintiff  in  an  action 
to  recover  a  debt  from  an  association  incor- 
porated under  the  Agricultural  Associa- 
tions Act,  in  course  of  winding  up  under 
the  control  of  the  Court,  applied  for  pay- 
ment out  of  Court  of  garnisheed  moneys  to 
the  plaintiff,  in  preference  to  the  liquidator, 
on  the  ground  that  the-w^ndii;g-up  proceed- 
ings were  intituled  with  the  wrong  title  of 
the  association:- — -Held,  that  the  moneys 
should  be  paid  to  the  liquidator,  and  on  a 
subsequent  motion  on  behalf  of  the  liquida- 
tor, a  nunc  pro  tunc  order  was  made.  Swift 
Camadian  Company,  Limited  v.  The  Island 
Creamery  Association,  Limited;  CamaMan 
Pacific  BaAlwa/y  Company,  Ga/rmshee,  17 
B.C.R.  475.     ' 


6.  Appeal  from  Order.      ^ 

Service  of  notice  of^  appeal.] — Service 
on  the  liquidator  of  a  notice  of  appeal  on 
behalf  of  a  company  from  a  compulsory 
winding-up  order  is  not  necessary.  In  re 
The  Oro  Fino  Mines,  Limited,  7  B.C.R.  388. 

7.  Costs. 

Failure  to  enter  appearance.] — ^Held, 
that  creditors  and  debenture  holders  who 
ne'glected  to -enter  an  appearance  to  a  wind- 
ing-up petition  as  required  by  r.  56  of  the 
Winding-up  Rules  passed  by  the  judges  on 
1st  October,  1896,  but  who  appeared  by 
counsel  on  the  return  of  the  petition,  which 
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was  disjnissed  with  costs,  were  not  entitled 
to  costs.  The  fact  that  their  counsel  was 
heard  without  objection  by  petitioner's 
counsel  makes  no  difference.  In  the  matter 
of  the  Wmdmg-up  Act  amd  in  the  matter  of 
the  Albion  Iron  Works  Company,  Limited, 
10  B.O.R.  351.  -       , 


D.  Effect  of  Order. 

Extra-territorial  jurisdiction.]  —  Under 
the  Dominion  Winding-up  Act  there  is  but 
one  winding-up  order,  and  one  date  fox  the 
commencement  of  the  winding  up  for  the 
whole  of  Canada,  and  any  execution  or  dis- 
tress put  in  force  after  the  date  of  the 
winding-up  order,  is  void,  irrespective  of 
nqticS  of  the  winding-up  order,  in  whatever 
Province  the  winding-u^  order  is  made,  and 
whether  the  execution  or  distress  is  put  in 
force  in  that  or  any  other  Province,  and  the 
sheriff  can  recover  no  fees  or  charges  or 
povmdage  in  respect  of  such  a  void  transac- 
tion. Ex  parte  The  National  Trust  Com- 
pany, In  re  Kingham  &  Company,  In  re  The 
Producers  Rock  amd  Gravel  Company,  Lim- 
ited, 18  B.C.E.  375. 

E.    Liquidator  and  Inspectors. 

1.  Appointment  of  Liquidator. 

A»  a  shareholder.] — All  creditors  of  an 
insolvent  company  having  agreed  upon  and 
recommended  the  ,  appointment  of  E.  as 
liquidator  of  the  company: — ^Held,  that  the 
fact  that  B.  was  a  shareholder  of  the  com- 
pany was  not  a  valid  objecl^ion  to  his 
appointment.  Re  The  New  Westminster 
Gas  Compam/,  5  B.C.R.  618. 

2.  Powers  of  Liquidator. 

.1.  Exercise  of  powers  without  the  sanc- 
tion of  the  Court.] — ^In  an  order  for  the 
winding-up  of  a  company,  it  was  provided 
that  the  liquidators,  with  the  consent  and 
approval  of.  the  inspectors  appointed  to 
advise  in  the  winding-up,  might  exercise 
any  of  the  powers  conferred  upon  them  by 
the  Winding-up  Act,  without  any  special 
sanction  or  intervention  of-  the  Court.  i 
Instituting  or  defending  an  action  consti- 
tuted one  of  the  powers.  Sec.  88  of  the 
Act  enables  the  Court  to  provide  by  any 
order  Subsequent  to  the  winding-up  order, 
that  the  liquidator  may  exercise  any  oJE  the 
powers  conferred  'upon  him  by  the  Act 
without  the  sanction  or  intervention  of  the 


Court: — Held,  that.it  is  necessary  to  obtain 
an  order,  subsequent  to  the  winding-up 
order,  so  as  to  get  the  benefit  of  sec.  38. 
Kendall  amd  another  v.  Webster,  14  B.C.R. 
390.     Reversed,  1^  B.C.R.  268. . 

2.  Valuation  of  security.] — ^A  mortgage 
had  been  made  by  the  company  to  a  trustee, 
for  B.  and  certain  other  of  its  creditors 
jointly,  as  security  for  their  claims  against 
it.  Upon  a  winding-up,  B.,  when  called 
upon  to  value  his  security  imder  sec.  62  of 
the  Winding-up  Act^  swore  that  it  was  only 
of  nominal  value,  and  offered  to  assign  his 
interest  in  the  mortgage  to  the  liquidator 
for  nothing.  The  liquidator  desired  to  have 
the  whole  security  valued,  so  that  he  could 
take  it  over  and  rank  all  the  creditors 
represented  by  it  on  the  estate  accordingly, 
and  upon  their  being  unable  to  agree  as  to 
its  value,  Mr.  Justice  Drake  struck  such 
creditors  off  the  list  and  relegated  them  to 
their  ^security.  Upon,  appeal ;— Held,  that 
the  principle  of  the  Act  is  that  of  election 
and, not  forfeiture.  That  the  appellant  had 
the  right  to  value  his  own  interest  in  the 
security  and  to  maintain  the  claim  upon 
the  estate,  except  as  reduced  by  that  valua- 
tion. That  the  right  of  the  liquidator  was 
limited  to  requiring  an  assignment  of  B.'s 
interest  in  the  security,  or  permitting  its 
retention  at  the  value  placed  upon  it;  and 
that  the  Court  had  no  right  to  forfeit  the 
claim  of  B.  upon  the  estate  and  relegate 
him  to  a  security  he  considered  valueless. 
In  the  matter  of  the  Winding-up  Act,  and 
Amendment  Acts,  and  In  the  matter  of  the 
Thunder  Hill  Mimmg  Co.,  Limited,  5  B.C.R. 
21. 


3.  Actions  By  and  Against. 

(a)   Power  to  Bring. 

Consent  of  inspectors.] — ^In  an  order  for 
the  winding-up  of  a  company,  it  was  pro- 
vided that  the  liquidators  with  the  consent 
and  approval  of  the  inspectors  appointed  to 
advise  in  the  winding-up,  might  exercise 
any  of  the  powers  conferred  upon  them  by 
the  Winding-up  Act  without  any  special 
sanction  or  intervention  of  the  Court.  Insti- 
tuting or  defending  an  action  constituted 
one  of  the  powers.  Sec.  38  enables  the 
Court  to  provide  by  an  order  subsequent  to 
thti  winding-up  order  that  the  liquidator 
may  exercise  any  of  the  powers  conferred 
upon  him  by  the  Act  without  the  sanction 
or  intervention  of  the  Court.  The  liquida- 
tors having  brought  an  action,  proceeding 
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under  the  above  order,  Morrison,  J.,  at  the 
trial  held  that  it  was  necessary  to  Obtain 
an  order  subsequent  to  the  winding-up 
order  before  sec.  38  enured: — ^Held,  on 
appeal,  that  the  action  having  the  consent 
and  approval  of  the  inspectors,  was  properly 
brought.  Kendall  and  another  v.  Weister, 
15  B.C.R.  268. 

(6)   Costs. 

1.  Where  liquidator  personally,  liable.] 

— Where  an  action  is  brought  by  the  liqui- 
dator of  a  company  in  liquidation  in  his 
own  name,  he  is  personally  liable  for  costs; 
the  fact  that  he  obtained  leave  from  the 
Court  to  sue  will  not  relieve  him  of  his 
liability  in  this  respect.  Jaekson  v.  Ca/rir 
non,  10  B.C.R.  73. 

2.  Failure  to  plead  winding-up.] — Judg- 
ment liaving  been  obtained  against  defend- 
ants in  a  foreign  Jurisdiction,  siiit  was 
brought  in  British  Columbia  on  the  foreign 
judgment.  The  defendant'  Company  had 
been  wound  up  prior  to  the  commencement 
of  the^suit,  but  this  was  not  pleaded  and 
was  only  raised  by  counsel  for  defendant 
Johnston  at  the  opening  of  the  trial,  the, 
liquidator  of  the  Company  not  being  present 
or  represented;  nor  was  the  permission  of 
the  Court  obtained  to  sue  the  Company: — 
Held,  that  the  -plaintiff  must  pay  the  cpsts 
oecafeidned  subsequent  to  the,  receipt  of 
notice  of  the  Company's  legal  position." 
The  liquidator  of  Suck  a  company  appearing 
for  the  first  time  in  the  action  when  it 
came  to  appeal : — ^Held,  that  he  shotdd  have 
only  such  costs  as  he  could  have  obtained 
on  an  application  to  a  judge  in  chambers. 
Gharles  B.  lAlVy  Co.  v.  Johnston  Fisheries, 
14  B.CR.  174. 

F.  Contrihutories. 

i.  Shares  invalidly  issued.] — ^A  public 
company,  incorporated  under  the  Com- 
panies' Act,  1862  (Imp.),  having  power  by 
its  memorandum  of  association  to  increase 
its  capital  of  $50,000,  passed  a  resolution 
for  the  issue  at  a  discount  of  new  shares  of 
the  face  value  of  $375,000  falsely  marked 
"fully  paid  up,"  which  were  substituted  for 
the  original  $50,000  of  shares,  which  were 
fully  paid  up.  The  resolution  was  not  a 
special  resolution,  as  required.  The  com- 
pany became  insolvent.  Upon  motion  by 
the  liquidator  to  settle  the  list  of  contrihu- 
tories, the  holders  of  the  new  shares  main- 
tained that  they  never  had  any  legal  exis- 


tence, and  were  void  for  all  purposes: — 
Held,  that  the  issue  of  shares  were  invalid 
and  voidable  by  the  shareholders,  but  not 
as  against  creditors  upon  a  winding;up,  and 
that  the  shareholders  who  had  not  repu- 
diated before  the  winding-up  commenced, 
but  had  acquiesced  in  the  issue  of  the 
shares  in  the  manner  adopted,  should  be 
put  on  the  list  of  contrihutories  in  respect 
of  the  actually  unpaid  portion  of  |;heir  face 
value.  Be  Thunder  Hill  Mining  Company, 
4  B.CR.  61. 

2.  Past  member.]  —  B.,  a  registered 
holder  of  shares  in  a  limited  company, 
transfered  them  to  S.,  but  B.  being  in  arrear 
for  some  calls,  the  transfer  was  not  regis- 
tered. In  Ai^ust,  1881,  B.  obtained  an 
Older  from  Crease,  J.,  that,  on  certain  pay- 
ments being  made,  the  company  should  take 
has  name  off  the  register  and  substitute 
S.'s  name.  The  order  was  served  on  the 
secretary  of  the  company,  and  payments 
were  ma,de  by  B.  under  the  order.  The 
register  was  not  rectified  in  pursuance  of 
the  order.  In  February,  1883 — ^the  com- 
pany having"  suspended  business  for  over 
two  years— a  winding-up  order  was  made, 
and  in  March,  1884,  B.  appeared  on  a  sum- 
mons bef<iire  the  C.J.  to  show  cause  why  he 
should  not  be  on  the  contrihutories'  list: — 
Held,  that  there  were  no  laches, on  the  part 
of  B.,  and  that  his  name  must  be  removed 
from  the  list  of  contrihutories.  Ex  parte  * 
John  BibhUf  In  re  Enterprise  Gold  and 
Silver  'Mtrdng  Vompany  Limited,  1  B.C.R., 
Pt.  II.,  94. 

G.  Realization  of  Property. 

Valuation  of  security.] — ^The  Court  has 
no  power  to  confirm  a  sale  by  a  mortgagee 
from  the  company  until  the  security  has 
been  valued  and  offered  to  the  liquidator  at 
that  value.  Be  Thunder  Hill  Mim/ing  Co., 
3  B.CR™  351. 

H.  Secured  Creditors. 

1.  Valuation    of    security  .  by.] -— T  h  e 

Court  has  no  power  to  confirm  a  sale  by  a 
mortgagee  from  the  company  until  the 
security  has  been  valued,  and  offered  to 
the  liquidator  at  that  value.  Re  Thunder 
Hill  Mimmg  Co.,  3  B.CR.  351. 

2.  Valuation  of  security.] — A  creditor 
having  valued  his  security  against  a  com- 
pany upon  a  winding  up  cannot  withdraw 
such  valuation  and  enforce  the  security, 
but  the  liquidator  is  entitled  to  obtain  an 
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assignment  and  delivery  thereof  to  himself 
at  that  valuation.  Under  sec.  62  of  the 
Winding-up  Act  (Can.),  it  is  compulsory 
on  the  creditor  to  value  his  security,  leav- 
ing it  to  the  liquidator  to  take  it,  or  allow 
the  creditor  to  keep  it  at  that  valuation. 
in  the  matter  of  the  British  CoVwnihia 
Pottery  Co.,  and  the  Winding-up  Act 
(Can.),  4  B.C.R.  525. 

3.  Right  of  one  of  sevefral.  creditors 
holding  joint  security,  to  value  his  interest 
therein  and  rank  on  the  estate  for  the 
balance.] — A  mortgage  had  heen  made  by 
the  company  to  a  trustee,  for  B.  and  cer- 
tain other  of  its  creditors  jointly,  as 
security  for  their  claims  against  it.  tipon 
a  winding-up  B.,  when  called  upon  to  value 
his  security  luader  sec.  62  of  the  Winding- 
up  Act,  swore  that  it  was  only  of  nominal 
value,  and  offered  to  assign  his  interest  in 
the  mortgage  to  the  liquidator  for  nothing. 
The  liquidator  desired  to  have  the  whole 
security  valued,  so  that  h'e  could  take  it 
over  and  rank  all  the  creditors  represented 
by  it  on  the  estate  accordiiigly : — Held,  that 
the  principle  of  the  Act  is  th^  of  election 
and  not  forfeiture;  that  the  appellant  had 
the  right  to  value  his  own  interest  in  the 
security,  and  to  maintain  his  claim  upon 
the  estate,  except  as  reduced  by  that  valua- 
tion. That  the  right  of  the  liquidator  was 
limited  to  requiring  an  assignment  of  B.'s 
interest  in  the  security,  or  permitting  its 
retention  at  the  value  placed  upon  it,  and 
the  Court  had  no  right  to  forfeit  the  claim 
of  B.  upon  the  estate  and  relegate  him  to 
a  security  he  considered  valueless.  Re 
Thunder  Sill  and  Bowker,  5  B.C.R.  21. 

4.  Leave  to  bring  action.] — A  secured 
creditor  has  a  right  to  apply  for  and  obtain 
leave  to  bring  an  action  to  enforce  his 
security.  It  is  not  optional  for  a  secured 
creditor  to  either  prove,  his  claim  in  a  wind- 
ing-hp  or  else  proceed  with  an  action  to 
enforce  it,  and  if  he  does  commence  an 
action  it  is  still  compulsory  on  hira  to  pro- 
ceed before  the  liquidator  under  sec.  63  et 
seq.  of  the  Act.  In  re  The  Lenora  Mount 
Sicker  Copper  Mining  Company,  Limited, 
9  B.C.R.  471. 

5.  Maritime  lien.] — ^The  liquidator  in  a 
winding-up  proceeding,  sold,  under  order 
of  the  Court,  all  the  assets  of  a  company, 
including  a  ship^  for  $67,500,  of  which 
$5,000  was  for  the  ship.  A  bank  held  a 
mortgage  upon  the  ship,  and  certain  seamen 
were  entitled  to  maritime  liens  for  wages. 
As    between    vendor    and    purchasers,    the 


ship  was  sold  free  from  enciimbrances. 
Shortly  after  it  was  taken  over  by  the  pur- 
chasers it  was  destroyed.  The  bank  claimed 
tlje  $5,000, 'the  purchase  price  of  the  ship 
in  the  hands  of  the  liquidator,  the  lien 
holders  on  the  other  hand  claiming  a,  first 
charge  against  the  fund: — ^Held,  that  both 
the  bank  and  the  lien  holders  had  the  same 
rights  in  the  fund  as  they  had  in  the  ship 
before  the  sale,  and  that  the  lien  holders 
were  therefore  entitled  to  a  first  charge 
upon  the  fund.  In  re  Fort  George  Lumber 
Company,  18  B.O.R:  473;'  48  S.C.R.  593. 

6.  Mechanic's  liens.]— The  holders  of 
mechanics'  liens  filed  against  mineral  claims 
owned  by  a  company  which  was  subse- 
quently ordered  to  be  wound  up,  recovered 
judgment  thereon  in  the  County  Court  the 
same  day  the  winding-up  order  was  made. 
In  the  list  of  creditors  made  up  by  the  liqui- 
dator the  lien  claimajits  did  not  appear  as 
secured  creditors,  but  as  judgment  creditors. 
The  winding-up  order  was  made  on  the 
petition  of  Holmes,  a,  surveyor,  who  held 
the  field  notes  of  the  survey  made  by  him 
'and  who  afterwards  proposed  that  he 
advance  the  moneys  necessary  to  obtaiil 
Crown  grants  of  the  claims  and  retain  a 
lien  on  them  ^til  he  was  paid;  the  liqui- 
dator applied-  to  the  Court  for  leave  to 
accept  tjie  proposal  and  an  order  was  made, 
without  notice  to  the  lien  holders,  giving 
Jlolmes  a  first  charge  on  the  claims  for  his 
debt  and  the  amotmt  advanced  by  him; 
afterwards,  on  Holmes'  application,  an 
order  was  made,  on  notice  to  the  liquida- 
tor but  without  notice  to  the  lien  holders, 
that  the  claims  be  sold  to  pay  his  charge. 
The  lien  holders  did  not  appeal  from  either 
of  the  last  orders,  but  applied  for  leave  to 
enforce  their  security,  and  that  they  be 
declared  to'  have  priority  over  Holmes: — 
Held,  that  the  order  giving  Holmes  priority 
over  the  lien  holders  was  made  without 
jurisdiction,  and  the  lien  holders  were  not 
bound  by  it.  In  re  Ibex  Mimng  and  Dev. 
Co.  of  Sloewn,  Ltd.  Lby.,  9  B.C.R.  557. 


I.  Stay  of  Proceedings. 

1.  Registration  of  prior  judgments.] — 

The  fact  that  prior  to  a  winding-up  order 
judgments  against  the  company  being  wound 
up  were  registered,  will  not  disentitle  a 
mortgagee  or  a  debenture  holder  of  -his  right 
to  obtain  leave  to  proceed  with  an  action  to 
enforce  his  security.  In  the  matter  of  the 
Winding-up'^  Act  and  In  the  matter  of  the 


173 


COMPAITIES— COMPULSOEY  PUECHASE 


174 


Giant  Mining  Company,/  Limitedj  10  B.C.R. 
327. 

2.  Right  to  enforce  security.]— A  secured 
creditor,  nas  a- right  to  apply  for  and  obtain 
leave  to  bring  an  action  to  enforce  his 
security.  It  is  iiot  optional  for'  a  secured 
creditor  to  either  prove  his  claim  in  a  wind- 
ing-up or  else  proceed  with  an  action  to 
enforce  it,  and  if  he  does  commence  an 
action  it  is  still  compulsory  on  him  to  pro- 
ceed before  the  liquidator  under  sees. 
63,  et  seq.,  of  the  Act.  In  re  The  Lenora 
MoiMtt  Sicker  Copper  Mining  Compa/n/y, 
Limited,  9  B.C.E.  471. 

3.  Enforcement  of  mortgage.] — A  com- 
pany being  in  liquidation,  the  mortgagees 
went  into  possession  prior  to;  tlie  issue  of 
the  winding-tip  order.  On  an  application 
to  restrain  the  mortgagees  from  selling 
wnder  their  security,  objection  was  taken 
that  the  attendance  of  the  niortgagees  on 
the  application  and  "the  approving  of  the' 
winding-up  order  was  such  a  taking  part  in 
the  winding  up  as  gave  the  Court  jurisdic- 
tion to  restrain  them.  This  being  over- 
ruled, the  liquidator  sought  to  restrain  the 
mortgagees  from  selling  without  the  sanc- 
tion of  the  Court  on  the  ground  that  such 
sale  would  be  a  "proceeding  against  the 
Company"  under  sec.  22  of  the  Winding-up 
Act:?— Held,  that  the  mortgagees  were  pro- 
ceeding rightfully.  In  re  British  Cohtmhia 
Tie  and  Timier  Company,  14  B.C.R.  81. 

4.  Enforcement    of   maritime   liens.]  — 

Where  a  company  is  being  wound  up  pur- 
suant to  the  Dominion  Winding-up  Act,  in 
the  Supreme  Court,  proceedings  in  the 
Admiralty  Court  on  a  claim  for  seaman's 
wages,  taken  without  leave  oi-the  Court 
having  charge  of  the  winding-up,  are  not 
void,  but  only  irregular: — Held,  further, 
that,  in  the  circumstances  here,  the  leave 
should  be  -granted  vritljout  the  imposition 
of  terms.  In  re  British  Columbia  Tie  and 
Timber  Company,  Limited  ( No.  Z) ,  cmd  ■ 
Colon  \.  The  Ship  Bustler,  14  B.CR.  204. 

5.  Execution.]  —  Where  an  order  was 
made  prior  to  seizure,  ,by  the  Supreme 
Court  of  Ontario,  winding  up  the  company 
(judgment   debtor),   the   execution   is   void 

under  sec.  23  of  the  Winding-up  Act,  and 
after  the  making  of  the  order  the  power  of 
dealing  with,  and  collecting  the  assets  of  the 
company  is  vested  solely  in  the  liquidator. 
Richa/rds  v.  Producers  Rook  amd  Gravel  Co., 
20  B.C.R.  109. 


XVI.  ScBBE  Facias. 


Public  company — ^Act  of  incorporation 
of — Crown  Franchises  Regulation  Act — 
Not  applicable  to  Dominion  companies.] — 

The  defendant  railway  cqmpany  was  origin- 
ally incorporated  in  1897  by  a  Provincial 
Act,  and  in  1898  by  a  Dominion  Act;  its 
objects  were  declared  to  be  works  for  the 
general  advantage  of  Canada,  and  thereafter 
to  be  subject-  to  the  legislative  authority  of 
■the  Parliament  of  Canada  aijd  the  provisions 
of  the  Railway  ~Aot:^Held,  setting  aside 
an  order  allowing  the  Provincial  Attorney- 
General  to  bring  an  action  at  the  instancs 
of  a  relator  under  the  Crown  Franchises 
Regulation  Act,  that  the  said  Act  did  not 
apply  to  the  company.  Attorney-General 
v.  Tanbowver,  Victoria  and  Eastern  Rail~ 
way  amd  Navigation  Co.,  9  B.C.R.  338. 

See  Estoppel. 

See  Negligence. 

See  Tort. 


COMPENSATION. 

See  CoMPULSOET  Pubchase. 


COMPOUNDING  CRIMINAL 
OFFENCE. 

See    CONTBACT. 
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I.    OOMPTIESOET  POWBB  OVBR  LAND, 

A.  Under  Partieular-  Statutes. 

Land  for  waterworks.] — A  munieipality,- 
having  Obtained  water  records  under  the 
Watef  Act,  1909,  must  proceed  under  the 
expropriation  clauses  of  that  Act  in  acquir- 
ing lands  for  the  purposes  of  a  waterworks 
system,  and  not  under  the  provisions  of  the 
MunicipalClauses  Act.  Lewis  v.  The  Muni- 
cipal Corporation  of  Delta,  16  B.O.E.  228. 

B.  Conditions  qf  its  Exercise. 

1 .  Compliance   with    statutory  '  f ormali* 

ties.]— The  Act  incorporating- the  City  of 
New  Westminster,  51  Vict.,  c.  42  (British 
Columbia),  by  sec.  190,  empowers  the  coun- 
cil of  the  city  to  order  by  by-law  tl^B 
opening  or  extending  of  streets,  etc.,  and 
for  such  purposes  to  acquire  and  use  any 
land  within  the  city  limits,  either  by  pri- 
vate contract  or  by  complying  with  the  for- 
malities prescribed  in  sub-sees.  3  and  4  of 
said  section;  which  provide  for  the  appoint- 
ment of  commissioners  to  fix  the  price  to 
be  paid  for  such  land;  sub-sec.  13  provides 
for  the  confirmation  of  the  appointment  and 
also  for  the  deposit  in  Court  of  said  price 
by  the  council,  which  deposit  should  vest  in 
them  the  title  to  said  land.  Sub-sec.  17  of 
sec.  190  enacts  that  sub-sees.  3  and  4  shall 
apply  to  cases'of  damage  to  real  or  personal 
estate,  by  reason  "of  any  alteration  made  by 
order  of  council  in  the  line  or  level  «f  any 
-  street,  and  for  payment  of  the  compensation 
therefor  without  further  formality.  The 
council  was  authorized  by  by-law  to'  raise 
money  for  /improving  Certain  streets,  but 
no  by-law  was  pkssed  expressly  ordering 
such  improvements.  In  one  of  the  streets 
named  in  said  by-law  the  grade  was 
lowered,'  in  doing  which  the  approach  to 
and  from  an  adjacent  lot  became  very  difii- 
'cult,  and  no  retaining  wall  having  been 
built,  the  soil  of  said  lot  caved  and  sunk, 
thereby  weakening  the  supports  of  the 
buildings  thereon: — Held,  that  the  owner  of 
the  said  lot  could  maintain  an  action  for 
the  damage  sustained  by  lowering  the  grade 
of  the  street,  and' was  tiot  obliged  to  seek 
redress  under  the  statute;  that  sub-sec.  17 
of  sec.  190,  which  dispenses  with  the  for- 
malities required  by  prior  sub-sections,  only 
applies  to  cases  where  land  is  injuriously 
affected  by  access  thereto  being  interfered 
with,  and  where  lahd  is  taken  or  usedfor 
the  purposes,  of  work  on  the  streets,  the 
corporation  must  comply  with  the  formali- 


ties prescribed  by  sub-sees.  3.  and  4;  that 
the  street  having  been  excavated  J;o  a  depth  ' 
which  caused  a  subsidence  of  adjoining 
landj  the  latter  must  be  regarded  as 
having  been  taken  and  used  for  the  purposes 
of  the  excavation,  and  the  council  should 
have  acquired,  It  unde^  ^ the  statute;  nOt 
having'  so  acquired  it,  and  having  neglected 
"to  take  steps  to  prevent  the  subsidence  of 
the  adjacent  land,  they  were  liable  for  dam- 
age thereby  caused  :.--rHeld,  further,  that 
the  neglect  to  take  such  prepautions  wa^ 
in  itself,  however  legal  the  leaking  of  the 
excavation  may  have -been  if  skillfully  exe- 
cuted, such  negligence  in  the  manner  of 
executing__  it,  as  to  entitle  theovmer  of- 
the  adjacent  land  to  recover  damages  for  . 
the  injury  giistained: — ^Held,  per  Patterson, 
J.,, that  in  the  absepie  of  the  statutory  pre- 
liminaries a  municipality  has  no  greateii 
right  than  any  other  owner  or  adjacent  land  - 
to  disturb  the  soil  of  a  private  person.  The 
Corporation  of  the  City  of  Vew  Westmin- 
ster V.  Mwnuella  Brighouse,  20  S.C.B,  520. 

2.  Necessity  for  making  conipensa- 
tion.] — Before,  entering  on  land  for  the  pur- 
pose qt  putting  a.  sewer  through  it,  the 
City  of  Vancouver  must  compensate  the 
owner  of  t&e  land  through  which  it  is  pro- 
posed to  lay  the  sewer.  Arnold  v.  The 
Corporation  of  the  City  of  Vancouver,  10 
B.C.R.  198.^ 

3.  Defining  powers  intended  to  be  exer- 
cised.]—The  onus  is  on  a.  district  municipal 
council  entering  on  land  and  taking  any 
timber,  stones,  gravel  or  other  material- 
for  repairs  of  roads,  etc.,  to  show  what  is 
intended  to  be  taken,  and  the  extent  of  the 
operations  to  be  carried  oi^.  Cooh  v.  The  • 
CorporOftion  of  the  District  of  North  Vdm- 
coiwer,  l6  B.C.R.  129. 

4.  Delimitation  of  area.]^ — ^Before  the 
lands  of  any  person  can  be  compulsorily 
expropriated  under  the  provisions  of  any; 
statute  giving  a  company  or  corporation 
such  powers,  the  area  sought  to  be  expro- 
priated must  be  set  out  and  ascertained 
in  accordance  with  the  terms  of  the  statute. 
Ga/rroll  y.  The  Corporation  of  the  City  of 
Vancouver,  11  B.C.R.  493. 

5.  Failure  to  comply  with  statutory 
requirements.] — The  defendant  company 
was  originally  incorporated  in  1897,  by  an 
Act  of  the  Legislature  of  British  Columbia, 
and  on  28th  June,  1898,  by  an  Act  of  the 
Parliament  of  Canada.  Its  objects  were 
declared  to  be  works  for  the  general  advan- 
tage of  Canada,  and  thereafter  to  be  sub- 
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jeot  to  the  legislative  authority- of  the  Par- 
liament of  Canada,  aiid  the  provisions  of 
the  Railway  Act,  except  sec.  89  thereof. 
Sec.  4  of  the  Dominion  Act  of  1898  required 
the  railway  to  be  commenced  within  two 
years.  In  1901  the  defendant  company 
commenced  expropriation  proceedings  in 
respect  of  ^  the  plaintiflp  hotel  company's 
lands,  and  by  consent  tools  possession  and 
proceeded  with  construction,  negotiations 
to  determine  the  amount  of  compensation 
by  arbitration  being  carried  on  in  the  mean- 
time. The  defendant  company  had  pur- 
chased for  its^line  of  railway  land  on  either 

_  side  of  the  plaintiff  company's  right  of  way, 
and  had  applied  to  the  Railway  Committee 
of  the  Priiry  Council  for  leave  to  make  a 
crossing.  On  the  application  of  plaintiffs, 
who  alleged,  inter  alia,  that  the  defendants' 
railway  was  not  commenced  within  two 
years,  that  no  map  or  plan  and  prpfile  of- 
the  whole  line  of  railway  had  been  prepared 
and  deposited  in  the  Department  of  the 
Minister  of  Railways,  and. that  the  work 
being  done  by  the  defendant  company  was 
not  authorized  aiid  was  not  beiijg  prose- 
cuted in  good  faith  by  the  company  under 
its  charter,  but  was  really  for  the  benefit  of 
the  Great  Northern  Railway  Company,  so 
that  "it  might  extend  its  railway  system, 
which  lies  south  of  the  International  boun- 
dary, into  British  Columbia,  injunctions 
w;ere  granted  restraining  until  the  trial  of 
the  action  defendant  company  from  continu- 
ing in  possession  and  proceeding  with  the 
expropriation  of  the  land  of  the  plaintiff 
hotel  company,  and  also  from  taking  any 
proceedings  towards  effecting  the  proposed 
crossing  of  the  right  of  way  of  the  plaintiff 

•  railway  company.  Motions  to  dissolve  the 
injtmctions  were'  f efused.  Tale  Botel  Oo., 
Ltd.  V.  Vancouver,  Victoria  and  Eastern 
Jtailway'^and  Navigation  Co.,  9  "B.C.R.  66. 

6.  Condition  precedent.]  —  Where  the 
defendants'  charter  provided^  that  the 
powers  to  enter,  survey,  ascertain,  'set  out 
and  take,  hold,  appropriate  and  acquire 
lands  should  be  subject  to  tlie  making  of 
compensation,  it  was  held  that  the  miildng 
of  compensation  was  not  a  condition  prece- 
dent to  makiiig  the  survey  and  taking  po"s- 
session  of  the  land.  Sandon  Water  Works 
&  Light  Go.  v.  Byron  N.  White  Co.,  10 
B.C.R.  361;.  35  S.C.R.  310. 

II.  Compelling  Expbopeiation. 
Registration    of    plans.] — The    approval 
and  registration  of  plans,  etc.,  of  the  located 


area  of  the  right-of-way,  under  the  provi- 
sions of  the  Railway  Act,  and  tKe  subse- 
quent construction  and  operation  of  a  rail- 
way along  such  area,  do  not  render  the 
railway  company  liable  to  a/mandamus 
ordering  the  expropriation  of  a  portion  of 
the  lands  shown  upon  the  plans  which  has 
not  been  physically  occupieii  by  the  per- 
manent way  so  constructed  and  operated. 
McDonald  v.  Vancouver,  Victoria  and  East- 
ern Ra/ihoayand  Navigation  Co-,  15  B.C.R. 
315;    44  S.CR.  65. 

III.  Compensation. 

A.  Bight  to. 
1.  la  Whom  Vested. 

Unregistered  instrument.]  — Where  a 
purchaser  merely  holds  property  under 
an  agreement  for  sale  when  damaged 
.through  the  lowering  of  the  grade  of  the 
street  on  which  it  fronts,  but  copipietes  ,his 
title  by  a  registered  conveyance  before  com- 
menfiing  arbitration  proceedings  under  the 
Municipal  Act  to  recover  compensation  for 
the  damage  so  caused,  he  is  not  thereby 
debarred  by  sec.  104  of  the  Land  Registry 
Act.  In  re  Jackson  and  North  Vancouver 
Corporation,  19  B.G.R.  147. 

2.  Injurious   Affection. 

Lowering  of  street.] — The  owner  of 
property  abutting  on  a  street,  the  grade  of 
which  has  been  lowered  by  the  Corporation, 
is  entitled  to  arbitration  for  determining 
whether  his  property  has  been  injuriously 
affected.  The  Bishop  of  New  Westminster 
V.  The  Corporation  of  the  City  of  Vancou- 
ver, 14  B.G.R.  136. 

B.  Subjects  of. 
1.  Water.]— In  an  arbitration  to  deter- 
mine the  amoupt  to  be  paid  to  the  owner  of 
land  expropriated  by  a  railway  company, 
the  arbitrators  found  for  the  owner  as  com- 
pensation, for  the  laud,  $2,950,  and  for  loss 
of  water  supply  from  a  spring,  obstructed 
in  consequence  of  such  expropriation,  two 
of  the.  arbitrators  awarded  a  sum  of  $1,200. 
The  third  arbitrator  returned  a  finding 
against  any  compensation  for  deprivation 
of  the  water  in  the  absence  of  a  water 
record: — ^Held,  that  the  owner  was  entitled 
to  maintain  the  award.  The  owner  of  land 
on  which  there  is  a  spring  or  stream  has 
rights  therein  to  the  exclusion  of  all  other 
persons  not  holding  records  under  the 
Water  Clauses  Consolidation  Act,  1897.  In 
re  l^ilsted,  13  B.C.R.  364.  ' 
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2.  Land  covered  with  water.] — The  arbi- 
trators appointed  under  the  Victoria  Water- 
works Act,  1873,  took  into  consideration 
the  vsilue  of  certain  lands .  covered  with 
water  and  awarded  compensation  there- 
for :^-Held,  tlmt  this  was  a  proper  subject 
of  compensation.  In  re  W.  C.  Ward,  1 
B.CS.,  Pt.  I.,  114. 

3.  Rates.] — On  appeal  from  the  award  of 
arbitrators  on  the'  assessment  of  compen- 
sation for  damages  owing  to  the  grade  of  a 
city  street  in- front  of  the  claimant's  prop- 
erty having  been  lowered  in  the  course  of 
work  done  by  the  Corporation  under  local 
improvement  by-laws: — ^Held,  that  the  arbi- 
trator's properly  refused  to  include  in  the 
damages  an  allowance  equivalent  to  the 
rates  cliarged  against  the  property  by  the 
said  by-laws.  In  re  Okell  and  the  Corpora- 
tion of-the  City  of  Vietoria,  19  B.Q.K.  121. 

C.  Measure  of. 

Market  TaIue.]-^Compensation  for  lands 
eompulsorily  acquired  should  be  estimated 
upon  the  basis  of  the  market  value  of  the 
lands  as  before  the  giving  of  the  notice  of 
expropriation,  but  not  of  their  value  to  the 
person  acqiiiring  them  for  a  particular  pur- 
pose. In  re  False  Creek  Reclamation  Act, 
20  B.C.R.  453. 


IV.  Abandonment  op  Expeopeiation. 

1.  Under  Municipal  Act.] ^Defendant 
municipality,  under  powers  conferred  upon 
it  by  the  Victoria  Waterworks  Act,  1873, 
and  amendments,  appropriated:  certain  land 
fotr  waterworks  purposes.  The  compensa- 
tion for  said  .land  having  been  settled  by 
arbitration,  the  municipality  sought  to 
abandon  the  award  of  the  arbitrators  and 
to  expropriate  a  smaller  area: — ^Held,  that 
the  land  having  been  appropriated,  the 
defendant  municipality  could  not  withdraw. 
The  option  given  by  the  statute  to  the  land 
owner  to  resume  possession  in  default  of 
payment  of  the  compensation  awarded 
within  the  time  limited  Is  an  additional 
safeguard  to  the  land  owner  as  a  means  of 
compelling  prompt  payment.  [An  appeal 
from  the  above  was  dismissed  on  the  2nd 
of  April,  1912.]  Davie  v.  The  Corporation 
of  the  City  of  Victoria,^  11  B.C.R.  102. 

2.  Under  the  Railway  Act.] — Defendant 
Company  proposing  to  expropriate  certain 
lands  of  plaintiff,  served  notice  to  treat  pur- 
suant to  sec.  193  of  the  Railway  Act;    but 


upon  disagreement  as  to  price,  applied  to  a 
judge  for  the  appointment  of  an  arbitrator, 
under  sec.  196,  and  also  for  a  warrant  of 
possession  under  sees.  217  and  S18.  This 
application  was  refused  because  the  notice 
to  treat  was  not  accompanied  by  the 
certificate  of  a  disinterested  surveyor 
under-  sec.  194.  Thereupon  the  Company 
served  a,  new  notice,  accompanied  by  a 
proper  certificate,  and  at  the  same  time 
served  a  notice  abandoning  and  desisting 
from  the  first  notice  and  all  proceedings 
had  thereon: — Held,  that  the  new  notice  to 
treat,  being  served  at  the  sam^  time  as  the 
abandonment  of  the  fii'st  notice,  was  mani- 
festly a  continuation  of  the  original  pro- 
ceedings, and  did  not  come  within  sec.  207, 
an  abandonment  under  which  is  one  With 
the  intention  of  wholly  discontinuing  and 
taking  no  further  action.  Atwood  v.  Kettle 
River  Valley  Railway  Company,  15  B.C.R. 
330. 

V.  Wabeants  ot  Possession. 

A.  In  general. 

Lands — Power  to  acquire,  whether  gov- 
erned J>y    local    or    Dominion    Act.] — The 

Coliuabia  and  Western  Railway  Company 
was  incorporated  in  1896,  by_the  Provincia-l 
Legislature,  one  of  the  powers  given  to 
build  ^ranch  lines,  and  on  13th  June,  1898; 
tjy  an  Act  of  the  Dominion  Pa];liament,  its 
objects  were  declared  to  be  works  for  the 
general  advantage  of  Canada,  and  thereafter 
to  be  subject  to  the  legislative  authority  of 
the  Dominion  Parliament,"  and  to  the  pro- 
"visions  of  the  Railway  Act:— Held,  on  an 
application  for  a  warrant  of  possession, 
that  the  coapaiiy's  power  to  acquiVe  land 
for  branch  lines  after  13th  June,  1898,  must  • 
be  exercised  in  accordance  with  the  Domin- 
ion Railway  Act.  In  re  Columbia-  and 
Western  Railway  Company  and'  the  Rail- 
way Acts,  8  B.C.R.  415. 

B.  Costs. 

Borne  by  the  owner.] — Where  a  railway 
company,  under  ij^  powers  to  expropriate 
land,  obtains  a  warrant  for  possession,  and 
the  amount  awarded  the  owner  in  subse- 
quent arbitration  proceedings  is  less  than 
the  amount  at  first  offered  by  the  Company, 
the  costs  of  obtaining  the  warralit  for  pos- 
session shall  be  borne  by  the  owner.  In  re 
Vancouver,  Victoria  and  Eastern  Railway 
jmS,  Navigation  Company,  and  Milsted,  13 
B.C.R.  187. 
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VI.  Abbitkation. 

A.  Procedure  to  Compel. 

Mandamus.]] — Where  a  railway  oomp'any 
declines  or  neglects  to  proceed  to  make^ 
compensation  for  land  taken  or  injuriously 
aflFected,  the  landowner  may  bring  an  ao);ion 
for  a  jnaiidamus  to  compel  it  to  take  those 
proceedings.  Macdonald  v.  Ta/ncowier, 
Viotoria  and  Eastern  Bcdlway  and  fJa/mga- 
tion  Go.,  15  B.C.E,.  315;    44  S.C.E.  65. 

B.  Scope  of. 

Question  of  law.] — The  right  to  compen- 
sation cannot  be  determined  by  arbitrators 
appointed  under  sec.  133  of  the  Vancouver 
Incorporation  Act,  1900,  as  their  jurisdic- 
tion is  limited  to  finding  the  amount  of 
compensation.  In  re  Northern  Counties 
Investment  T^ust,  Ltd.,  8  B.C.R.  338. 

C.  Interest  on  Award. 

Award  invalidated.] — On  an  application 
to  set  aside  an  award  of  arbitrators  upon 
a  question  of  compensation  payable  in 
respect  of  the  expropriation  oi  certain  land 
by  a  municipal  corporation-  under  its  statu- 
tory powers,  Gregory,  J.,  altered  the  rate 
of  interest  allowed  under  the  award,  but 
refused  to  set  the  same  aside  r^-Held,  on 
appeal,  that  interest,  was  not  payable,  that 
the  award  could  riot  he  altered  by  the  jiidge 
and  must  be  set  aside.  Humphreys  v.  The 
Corporation  of  the  City  of  Victoria;  17 
B.C.R.  258. 


D.  Appeal  from   Award. 

Amount  of  award.] — Where  the  three 
arbitrators  agreed  on  the  amount  of  com- 
pensation for  land  taken,  and  the  third 
returned  a  separate  finding-  dissenting,  on 
the  construction  of  a  statute,  from  giving 
compensation  for  deprivation  of  a  water 
supply,  and  an  appeal  was  taken: — Held, 
on  -objection  raised  to  the  appeal  as  being 
baaed  on  ah  insufficient  amount  in  dispute, 
under  sec.  209  of  the  Railway  Act  (Provin- 
cial ) ,  that  there  was  only  one  award  given, 
and  the  appeal  was  pi-operly  brought.  In 
re  Milsted,  13  B.&R.  364. 


B.  Casts. 

1.  Dominion    Railway    Act.] — On     the 

principle  tKat  where   land  is   compulsorily 
taken,  the  costs  should  be  taxed  on  a  larger 


scale  than  in  ordinary  litigation,  they 
should  be  taxed  on  a  solicitor  and  client 
basis.  Therefore,  Everything  that  has  been 
necessarily  or  reasonably  incurred  in  order 
to  properly  present  a  party's  case  to  the 
arbitrators  should  be  allowed  to  him  on 
taxation.  The  tariff  of  costs  prescribed  for 
ordinary  litigation  may  be  accepted  as  a 
generaj  guide,  but  the  taxing  officer  is  not 
boTjnd  by  it,  and  should  not  follow  it  in  all 
circumstances.  In  re  False  Creek  Flats 
Arbitration   {No.  2),  17  B.C.R.  376. 

2.  Provincial  Railway  Act.] — ^The  'fcosts 
of  tjie  arbitration"  mentioned  in  the  Rail- 
way Act  (R.S.B.O.  1911,  c' 194,  sec.  58), 
are  to  be  taxed  as  between  party  and  party, 
but  on  a  liberal  scale.  In  re  CoMadAarb 
Northern  Pacific  Railway  Cqmp'ahy  a/nd 
Bradsha/iv,  19  B.O.E.  236. 

3.  Of  appeal.]-rThe  costs  of,  an  appeal 
from"  an  award  of  arbitrators  are  not  gov- 
erned, by  the  provision  as  to  the  costs  of 
the  arbitration  contained  in  see.  199  of  the 
Railway  Act  (R.S.C.  1906,  c.  37),  but  by 
the  rules  relating  to  costs  of  appeals  gener- 
ally. Vcmoouver,  Westminster  £  Yukon 
RaUvbay  Go.  v.  Sam,  Kee,  12  B.C.R.  1. 

4.  Victoria  Waterworks  Act.J — A  judge 
in  chambers  has  no  jurisdiction  to  order 
the  costs  of  the  arbitration  to  be  deducted 
from  the  amount  of  the  ,  awatd,  notwith,- 
standing  that  the  Corporation  is  entitled  to 
the  costs.     In  re  DiJbyer,  6  B.C.R.  165. 


CONDITION. 

See  CoNTBACl. 
Bee  Will. 


CONFLICT  OF  LAWS. 

L-In  General,  182. 
II.  Immovables,  183. 

III.  Succession,  183. 

IV.  FbEBiGN  Judgment,  184. 

A.  In  rem,  184. 

B.  In  personam  as  cause  of  action,  184. 

C.  When  not  enforceable,  184. 


I.,  In  General. 

Foreign  laws.] — In  the  absence  of  proof 
it  will  be  assumed  that  the  law  of^the  for- 
eign country  is  the  same  as  the  domestic 
law.     Macaulay  v.  O'Brien,  5  B.C.R.  510. 
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II.  Immovables. 

1.  Law  of  domicil.]  —  Contracts  of 
marriage  made  in  a  foreign  country,  the 
domicile  of  parties,  by  the  terms  of  which, 
in  accordance  with  the  laws  of  that  country, 
the  alienation  by  a  testator  (one  of  the 
parties  to  the  contract)  of  his  real  estate 
away  from  his  wife  and  family,  is  forbidden, 
will  prevent  a  contrary  disposition  of  the 
same  even  though,  slcoording  to  the  lex  loci 
rei  sitae,  there  be  no  such  restriction.  By 
the  comity  of  nations  the  contract  travels 
abroad,  and,  as  between  the  parties  to  that 
contract  and  their  representatives,  attaches 
to  the  testator's  real  estate  in  places  other 
than  the  domicile.  Marriage,  carried  out 
in,  consideration  of  such  a  contract,  arid  in 
accordance  with  the  laws  of  the  domicile, 
will,  in  its  incidents  touching  the  real 
estate  of  one  of  the  parties,  as  between 
these  parties  and ,  their  representatives,  be 
respected  and  sustained,  as  to  those  inci- 
dents, in  countries  other  than  the  domicile, 
where  there  is  no  direct  local  legislation  to 
the  contrary.  In  re  Kla/uMe's  Will,  1 
B.O.R.,  Pt.  I.,  76. 

2.  Mineral  claims.] — ^Mineral  claims  are 
immovable  property,  and  are  therefore  gov- 
erned as  to  thjcir  disposition  by  the  lex  looi 
rei  sitse,  and  not  by  the  law  of  a  foreign 
country,  in  whose  Courts  the  party  inter- 
ested therein  has  been  adjudicated  bank- 
rupt.    Bwrvnds  r.'0re^en,  16  B.CJi,.  433. 

III.  Succession.     - 

Disposition  of  lands.]  — Contracts  of 
marriage  made  in  a  foreign  country,  the 
domicile  of  the  parties,  by  terms  of  which, 
in  accordance  with  the  laws  of  that  coun- 
try, the  alienation  by  a  testator  ( one  of 
said  parties )  of  his  real  estate  away  from 
his  wife  is  forbidden,  will  prevent  a  con- 
trary disposition  of  the  same,  even  though 
acording  to  the  lex  ^  rei  sitae  there  be  no 
such  restriction.  By  the  comity  of  nations 
the  contract  travels  abroad,  and  as  between 
the  parties,  and  their  .  representatives, 
attaches  to  the  testator's  real  estate  in 
places  other  than  the  domicile.  Marriage 
carried  out  in  consideration  of  such  contract 
and  in  accordance .  with  the  laws '  of  the 
domicile,  will,  in  ita  incidents  touching  the 
real  estate  of  one  of  the  parties,  as  between 
them  and  their  representatives,  be  respected 
and  sustained,  as  to  these  incidents,  in  coun- 
tries other  than  the  domicile,  when  there 
is  no  direct  local  legislation  to  tfie  contrary. 
In  re  KlauUe's  Will,  1  B.O.R.,  Pt.  I.,  78. 


rv.  FoEEiGN  Judgments. 

A.  In  Bern. 

Bankruptcy.] — Before  an  adjudication  of 
bankruptcy  in  a  foreign  country  can  have 
effect  as  a  transfer  of  property  in  British 
Columbia,  it  must  be  shown  that  the  bank- 
rupt was  domiciled  in  the  country  of  the 
Court  making  the  adjudication.  Barinds 
V.  Green,  16  B.C.E.  433. 

B.  In  Personam  as  Causes  of  Action. 

1.  Default  judgment.] — A  default  judg- 
ment   obtained    in    a    foreigii -jurisdiction, 
though  liable  to  be  set  aside,  so  long  as  it 
stands,  is  "final  and  conclusive"  within  the 
meaning  of  that   expression-  as  applied  to 
foreign  judgments,  and  consequently  it  may 
be  sued  on  in  this  Province.      In  an  action, 
on    a    foreign    ju,dgment   the,  defendant    is . 
entitled   to    challenge   the '  validity   of   the 
judgment  on  the  ground  that  it  is  mani- 
festly erroneous,  such  as  being  founded  on " 
an     ex     facie     void     contract.        Boyle     V. 
V.T<T,  Co.,  9  B.CR.  213. 

2.  Alimony — ^Action  for  arrears  of.] — 
PlaintiflF,  in  1891,  recovered  a  consent  judg- 
ment against  the  defendant  in  Ontiirio  for 
alimony  and  maintenance,  the  judgmellt 
being  a  confirmation,  subject  to  certain  pro- 
visions, of  an  agreement  previously  made 
for  the  maintenance  of  the  wife  and  chil- 
dren:— ^Held,  that  an  action  lay  on  the 
judgment  for  arrears  of  alimony  and  main- 
tenance.    Hadden  v.  Hodden,  6  B.CR.  340. 


C.  When  Not  Enforceable. 

1.  Absence    of    personal    service.] — JTo 

action  will  lie  on  a  foreign  judgment  on  the 
face  of  which  it  appears  that  the  defendant 
was  not  served  with  any  process  of  the  for- 
eign Court  and  that  he  had  no  knowledge 
that  -proceedings  had  been  taken  against 
him.  Wanderers  Hookey  Club  v.  Johnson, 
18  B.CR.  367. 

2.  Undefended  actian.]-?-Judgment  was 
given  against  defendant  in  Ontario  in  Jan- 
uary, 1906,  on  a  claim  arising  out  of  a 
promissory  note  signed  in  1898.  The  action 
was  undefended,  although  defendant  was 
duly  served  in  British  Columbia.  He  left 
Ontario  in  1899  for  Winnipeg  and  after- 
wards came  to  British  Columbia,  where  he 
has  since  resided.  Plaintiff  sued  in  British 
Columbia  on  this  judgment: — Held,  that 
defendant  had  acquired  a  British  Columbia 
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domicile,  and  was  not  subject  to  Ontario 
domioilej  and  was  not  subject  to  the  Ontario 
Courts.      Walsh  v.  Bermdn,  13  B.C.R.  314. 


CONSPIRACY. 

See  ToET. 


CONSTITUTIONAL   LAW. 

I.  The  Royal  Peehogaiivb,  186; 

A.  The  Crown  in  relation  to  the  law, 

186. 

B.  Ports  and  harbours:  f6reshore,.18S. 
II.  RoTAi,  Gbantcs,  187. 

A.  In  general,  187. 

B.  How  obtained,  188. 

•  0.  Rectifioation  of,   l88. 
p.  Construction  of,  188. 

E.  Revocation  of,   189. 

F.  Navigable  waters,  190. 

III.    CHABTEES,     FSANCHISES     AND    OlTICES 

HBLb  OF  THE  Cbown,  190. 
IV.  Legislative  Assemblt,   191. 
V.  The  Lietttenant-Goveenoe,  191. 
A.  Powers'  of,  191. 
VI.  Division-    01-     Pbopeibtobt     Riohts 
Between     Cbown    in    Right    of 
Dominion    and    Ceown    in   Right 
OF  Peovince,  191. 

VII.  LJBaiSLATION,    193. 

A.  Imperial  legislation,,  193. 

1.  Statutes,  193. 

2.  Orders  in  Council,  194. 

B.  Delegation    of    legislative    powers, 

194. 

C.  Dominion    and.  Provincial    legisla- 

tion, 194. 

1.  In  general,  194. 

2.  Trade  and  commerce,  195. 

3.  Sea  coast  and  inland  fisheries, 

197.  ,    ' 

4.  Bankruptcy  and  insolvency,  198. 

5.  Naturalization  and   aliens,   198. 

6.  Criminal     law     and  \procedure, 
,     199. 

7.  Taxation,  200.  n 

8.  Municipal  institutions,  201. 

9.  Railways,  202. 

10.  Companies,  202. 

11.  Property  and  civil  rights^  203. 

12.  Administration   of    justice   and 

constitution  of  Courts,  204. 

13.  Matters   of   a   local   or   private 

nature,   207. 

14.  Agriculture,  209. 

15.  Education,  209. 


I.  The  Rotal  Peeeogative. 
A.  The  Crown  in  Relation  to  the  Lam. 

1.  Right  to  <ue  in  any  Court.] — It  is  a 

prerogative  right  of  the  Orovrn  to  bring  a 
suit  in  a  County  Court,  even  though  as 
between  subject  and  subject  such  Court 
would,  not  be  open,  either  becalise  of  the 
defendant  not  residing  in,  or  of  the  cause 
of  action  not  arising  in  the  district.  The 
King  v.  Campbell,  8  B.O.R.  208. 

2.  Right  to  intervene  and  stop  actions.] 
— It  is  a  prerogative  right  of  the  Crown  to 
stop  a  suit  between  subjects  in  the  subject- 
matter  of  which  it  is  alleged  that  the  Crown 
is  or  may.  be  interested,  and  in  respect  of 
which  sxiit  has  been  brought  in  behalf  of 
the  Crown  to  have  its  interest  declared.  If 
the  Crown  right  alleged  is  a  right  in  behalf 
of  the  Province,  then  the  Attorney-General 
of  the  Province  is  the  proper  officer  to  exer- 
cise the  prerogaiive.  Attorney-General  for 
British  Columbia  and  the  N.ew  Vancou/oer 
Coal  Mining  a/nd  Land  Compamy,  Limited 
V.  The  Esquinualt  and  NoMaimo  Railway 
Company,  7  B.C.R.  221. 


B.' Ports  and  Ea/rbours:    Foreshore. 

1.  Interference  with  public  landing.]  — 

Whoever  interferes  with  the  free  use  of  a 
public  I  landing  or  wharf,  erected  on  land 
ac(}uired  for  that  purpose  only  by  a  mimi- 
cipality  under  Act  of  Parliament,  is  a 
wrongdoer,  and  the  municipality  has  no 
power  to  license  such  interference.  Lee  v. 
The  Olympian,  2  B.C.R.  84. 

2.  Obstruction  of  foreshore.] — ^In  an 
action  for  damages  and  an  injunction,  the 
plaintiff  alleged  in  the  statement  of  claim 
that  the  defendant  company  had  wrong- 
fully erected  an  embankment  on  the  fore- 
shore of  Burrard  Inlet,  and  thereby 
obstructed  the  outfall  of  sewers,  to  the  dam- 
age and  annoyance  of  the  people  of  Van- 
couver:— Held,  on  an  application  to  strike 
out  the  pleading  as  embarrassing  and  as 
disclosing  no  cause  ior  action,  that  the 
plfeading  was  good.  :  In  such  an  action  it  is 
not  necessary  for  the  plaintiff  to  allege 
ownership  in  the  foreshore.  The  Attorney- 
General  for  the  Provinee  of  British  Colum- 
bia, esB  rel.  The  City  Qf  Vancouver  v.  The 
Canadian  Pacific  RaMway  Company,  10 
B.C.R.  108. 

3.  Tidal  river — Right  of  Dominion  to 
restrain  pollation  of.] — ^The  Crown  in  the 
right  of  the  Dominion  of  Canada  has  the 
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right  to  take  proceedings  to  restrain  by 
injimction  the  poUutioTi  of  tidal  rivers, 
which  co-exists  wiih  the  right  of  the  Pro- 
vincial Attorney-General  to.  restrain  any 
public  nuisance  caused  by  the  improper  con- 
duct in  question.  The  fact  that  a  statute 
makes  the  conduct  in  question  an  offence, 
and  imposfes  fines  and  imprisonment  for  its 
commission,  does  not  derogate  from  the 
right  of  the  Court,  at  the  motion  of  the 
party  injured,  to  restrain  Its  commissioft 
by  injunction.  The  Attorney-General  for 
the  Dominion  of  Canada  v. ,  Hioen;  The 
Attorney-GeneraV  for  the  Dommion  of  Vamr 
ada  V.  Munn,  3  B.C.R.  468. 


11.  E.OTAL  Geants. 

A.  In  general.  \ 

Specific  performance.]  —  The  Mineral 
Ordinance,  1869,  provides  that  holders  of  a 
prospecting  license  for  coal  may  select 
for  purchase  a  portion  of  the  lands 
included  in  t  their  license.  Upon  com- 
pliance with  the  terms  and  conditions  of 
the  Act,i  the  licensees  are  entitled  to  claim 
a  Crown  grant  of  the  selected  lands.  The 
petitioners  held  a  prospecting  license  for 
coal  over  2,500  acres  of  land,  and  applied 
for  a  Crown  grant.  In  support  \of  their 
claim  they  relied  on  a  certificate  of  the 
Assistant  Commissioner  of  Lands  and , 
Works  that  they  had  posted  notices  of  their 
application,  land  that  no  objection  to  the 
issue  of  a  grant  had  been  substantiated: — 
Held,  ( 1 )  that  the  certificate  was  not  in 
accordance  with  the  Act: — Held,  (2)  that 
the  certificate  of  an  Assistant  Commissioner^ 
was  not  conclusive  evidence  of  compliance 
with  the  statutory  conditions,  and  the  pre-- 
sumption  arising  from  the  certificate  could 
be  rebutted  by  evidence  to  the  contrary.  It 
was  contended  that  the  Lands  and  Works 
Department  having  received  the  certificate 
without  objection  and  not  having  cancelled 
the  license  under  the  provisions  of  the^ 
Mineral  Ordinance  Amendment  Act,  1873,' 
had  waived  the  perforinance  of  the  terms 
and  conditions  of  the  Act : — Held,,  that  the 
Department  could  not  waive,  the  perform- 
ance of  conditions  impiofled  by  the  Legisla- 
ture. The  petitioners'  application  for  a 
Crown  grant  Was  made  in  1874,  but  they 
did  not  prospect  or  work  the  land,  or  take 
further  steps  in  support^  of  their  claim  till 
1882,  and  in  the  meantime  the  lands  had 
increased  in  value: — Held,  that,  in  a  pro- 
ceeding to  enforce  specific  performance  by 


the  Crown,  imreasonable  delay  on  .the  part 
of  the  petitioners  is  fatal  to  the  application. 
Peek  amd  others,, petitioners  V.  The  Queen, 
respondent,  1  B.C.E;,  Pt.  II.,  11 ;  1  M.M.C.  13. 

B.  How  Ohtained. 

Mandamus.] — Mandamus  does  not  lie  to 
compel  the  Chief  Commissioner  of  Lands 
and  Works  to  issue  a  Crown  grant.  The 
remedy'  is  by  petition  of  right.  Clarice  and 
others  V.  Chief  Commissioner,  1  B.C.R.,  Pt. 
IL,  328. 

0.  Rectification  of. 
Riglit  to.-] — An  application  was  made  to 
the  Chief  Commissioner  of  Lands  and  Works 
for  the  rectification  of  a  Crown  grant  x)i 
certain  mineral  claims  and  was  opposed  by 
parties  who  had  obtained  a  certificate  of 
improvements  covering  a  portion  of  the 
ground  included  in  the  grant: — Held,  affirm- 
ing the  Chief  Commissioner,  thtit  the  appli- 
cant, was  entitled  to  have  the  grant  recti- 
fied notwithstanding  the  said  certificate. 
In  re  The  American  Boy  Mineral  ClaAm,  7 
B.C;R.  268;    1  M.M.C.  304. 

D.  Construction  of. 

1.  Land    cdvered   with    water.]  —  The 

Crown  granted  to  W.C.W.,  inter  alia, 
sees.  49,  50,  63  and  64,  Lake  District,  Brit- 
ish-Columbia,  said  to  contain  329  acres. 
Within  the  limits  of  sec.  49  was  a/ body  of 
water,,  covering  the  land,  known  as  Beaver  ' 
Lake.  The  sections  "of  land  in  question, 
excluding  the  area  covered  by  the  lake,  con-" 
tained  329  acres.  By  a  proviso  in  the 
grant.  Her  Majesty  reserved  such  water 
privileges  and  rights  of  carrying  water  over, 
through  or  under  the  lands  as  might  be 
required  foE  mining  purposes  in  the  vicinity 
of  the  lands,  paying  reasonable  compensa- 
tion therefor  to  the  said  W.C.W. : — ^Held, 
that  although  the  maxim  verba  fortius  aoci- 
piunter  contra  preferentem  does  not  apply 
to  the  Crown,  yet  the  intention  of  all  grants 
must  be  construed  from  the  language  used 
with  reference  to  surrounding  circumstances, 
and  as  it  was  in  evidence  that  it  was  the 
custom  of  the  Crown  to  .calculate  acreage 
for  the  purpose- of  fixing  the  price/ exclu- 
sive of  portions  covered  by  water,  and  in 
■vdew  of  the  reservation  of  priijileges  iii 
regard .  to  the  water  in  qtiestion,_  that  the 
grant '  included  Beaver  Lake,  and  that  an 
award  upon  expropriation  for  waterworks 
purposes  allowing  compensation  to  W.C.W. 
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for  the  land  covered  by  water,  was  eorreet. 
In  re  W.  O.  Wwrd  and- the  Victoria  Water 
Wor-fcs/1  B.C.R.,  Ft.  I.,  114.  ^ 

2.'  Surface  rights.]— PlaintiflE  sued  for 
cancellation  of  a  lease  from  the  defendant 
on  the  grtnind  that  the  defendant's  Crown 
grant  did  not'  pass  the  surface  rights: — 
"Held,  (without  deciding  whether  it  did  or 
liot"),  thai;  the  action  failed  on- the  ground 
that  the  plaintiffs  had  flot  "afarmatively 
proved  that  the  grant  did  not  pass  the  sur- 
face rights.  Spencer  v.  MarriSj-Q  BlCE,. 
466,  1  M.M.C.  294. 

3.  Precious  metals.]— A  grant  under  a 
statute  including  "all  coal,  coal  oil,  oi'eB, 
stones,  clay,'  marble,  slate,  Uijhes  and  njin- 
'erals,  and  substances  whatsoever  thereupon, 
therein,  and  thereunder,"  does  not  include 
the  precious  metals.  Bainbridge  v.  Esgiii- 
malt  and  THa/naAmo  Railway  Gximpamy,  -4 
B.C.E,.  181. 

4.  Precious  metals.  ]  — Where  the  precious 
metals  have  been  passed  out  of  the  Crown 
to  a  grantee,  a  conveyance  of  the  land  by 
the  latter  to  a  third  person  in  the  ordinary 
form  will  pass  the  prefeious  metals  although 
not  specially  mentioned;  In,  re  St.  Eugene 
Mining  Co.  and  the  La/nd  Registry  Act,  7 
B.CE,.  288.  - 

5.  1Exceptions.]7*-An  exception  of  "lands 
held  as  mineral  claims,"  in  a  Crown  grant 
taeans  de  facto  claims,  and  the  word  "law- 

-  fully"  (^nnot  be  imported.  Nelson,  ,  etc., 
Ry.  Co.  V.  /errj/,  SB.CR.  396;  1  M.M.C. 
161. 

J6.  Acreage.]-— The  number  of  acres  specir 
fied  in  the  early  grants  from  the  Crown  of 
land  on  Vancouver  Island  is  not  the  meas- 
ure of  the  extent  granted,  but  merely  the 
measure  of  piice.      In  re  W.   G.  Wv/rd,   1 

>  kCR.,  Ft  li  114. 


E.  Revocation  of. 

1.  Deceit  on  the  Crown.] — TheCorpora- 
\  tion  of  the  City  of  Vancouver  claimed  to 
have  been  in  possession  of  the  property  in 
suit  under  a  grant  from  the  Dominion 
Government  on  June  8;  1887,  for  the  useTjf 
land  contiguous  thereto  as  a  park,  and  a,lso 
under  a  lease  from  the  Dominion,  dated 
.  November.  1,  1908,  for  ninetynine  years, 
which  did  not  expressly  include  the  prop- 
erty'in /Suit,  and  was, ,  moreover  subject  to 
any  existing  leases  of  portions  of  the  said 
land:— -Held,  in  a  suit  by  the  company,  who 
derived  title  under  a  Dominion  lease  dated 


February  14,  1899,  that  the  Corporation, 
as  defendant  in  possession,  could  not  object 
thereto  as  ;iot  havuig  been  granted  under 
the  Great  Seal,  since  that  point  had  not 
been  put  forward  in  the  Oouirts  below;  nor 
on  the  ground  that  it  had  been  obtained  by 
deceit  practised  on  the  Crown,  since  the 
company  was  without  notice,  actual  or  con- 
structive, of  a  previous  Crown  grant  (if 
any)  to  the  Corporation  inconsistent  there- 
"with.  City  of  Vancouver  v.  Vancouver 
Lumier  Co.,  15  B.C.E.  432;  1911,  A.C.  711. 
2.  Certificate  of  improvements.] — ^In  an 
action  by  the  Attorney-General  to  set  aside 
a  certificate  of  improvements  on  the  ground 
that  it  was  obtained  by  fraud,  the  fraud 
alleged  was  a  statement  in  an  afflda'vit  of 
defendant's  agent  sworn  on  10th  August, 
189p,  that  the  defendant  was  in  undisputed 
j^'ossession  of  the  Pack  Train  mineral  claim. 
On  10th  August,  1899,-  an  action  Tvas  then 
pending  as  to  the  title  of  the  Pack  Train 
claim,  and  judgment  was  not  delivered  till 
11th  August,  1899,  in  favour  of  .defendant. 
As  it  was  after  the  - 1 1th  of  August  when 
the  affidavij;  reached  the  Gold  Comfmis- 
sioner: — ^Held,  not  fraud  within  sec.  37  of 
the  Mineral  Act.  The  application  to  the 
Minister  of  Mines  under  sec.  10  of  the  Min- 
eral-Act Amendment  Act,  1899,  need  not  be 
in  writing.  Attorney-General  v.  Dunlop, 
7  B.C:R.  312. 


F.  Namgable  Waters. 

Legalized  obstruction.]  —  Semble,  the 
Crown  could  not,  in  British  Columbia,  at 
the  time  the  titles  to  land  originated  in^ 
1858,  or  at  any  time  since,  by  subsequent 
licence,  legalize  any  addition  to,  or  the  con- 
tinuance of,  any  obstruction  to  navigable 
waters  which  it  had  not  the  power  to 
authorize  in  the  fi^st  instance.  McEwen 
v.  Anderson,  1  B.C.E,.,  Pt.  II.,  308. 


III.  Charters,  Feanchisks,  and 'Offices 
Held  of  the  Crown.- 

Revocation  of.] — The  Crown  Franchise 
Regulation  Act  (R.S.B.C.  J.897,  c.  162)  does 
not  apply  to  a  railway  -company  whose 
objects  have  been  declared  to  be  works  fdr 
the  general  advantage  of  Canada,  and  which 
is,  therefore,  subject  to  the  legislative 
authority  of  the  Parliament  of  Canada. 
Attorney-General  for  British  GolumMa  v. 
Vancowver,  Victoria  and  Eastern  Railway 
•  Co.,  9  B.C.E.  338. 
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IV.   LeMSLATIVE    ASSBMBIT. 


Disqualification  of  member.] — ^The  accep- 
tance by  a  .  member  of  the  Legislative 
Assembly  of  a  brief  from  the  Dominion 
Government  upon  an  arbitration, .  and  the 
acting  as  counsel  for  the  Dominion  on  the 
arbitration,  disqualifies  a  member  of  the 
Legislative  Assembly.  Barnard  v.'Walkem, 
1  B.C.R.,  Pt.  I.,  120. 

V.  The  Likutenant-Gqvebkob. 
A.  Powers  of. 

1.  Power  of  Lieutenant-Governor  to 
issue  commicsions  of  Oyer  and  Terminer.} 

— British  Columbia  (in  1885)  not  being 
divided  into  judicial  distrie(;s  for  criminal 
purposes,  any  place  in  the  Province  was  a 
good  venue  for  the  trial  of  a  criminal  case. 
The  Lieutenant-Giiovernor  in  Council  has 
authority  to  issue  commissions  of  Oyer  and 
Terminer.  Regina,  v.  Ma,lott,  1  B.C.R.,  Pt. 
IL,  207. 

2.  Proclamation  bringing  statute  into 
force.]  -17  Where  the  Fire  Insurance  Act, 
1893;  provided  that  "this  Act  shall  not  come 
into  force  tmtil  a  day  to  be  named  by  the 
Lieutenant-Governor  in  Council,"  and  the 
Lieutenant-Governor  in  Council  proclaimed, 
by  advertisement  in  the  Gazette,  a  eertaiu 
date  as  that  on  which  the  Act  should  come 
into  force,  he  was  then  fxmctus  officio,  and 
had  no  power,  by  subsequent  proclamations; 
to  postpone  the  date  when  the  Act  should 
come  into  force.  Cope  v.  Scot.  Un.,  etc., 
Co.,  5  B.C.R.  329. 

VI.     DivisiQW     OF     Pboprietoby    Rights 

Between  Cbown  in  Right  of  Dominion 

AND  Ceo  WW  in  Right  of  Pbovince. 

1.  Litigation  as  to.] — ^Litigation  between 
the  Dominion  and  a  Province  respecting  the 
right  to  administer  certain'  public  property 
should  not  be  conducted  in  the  same  way 
as  a  suit  between  subjects,  but  should 
rather  be  regarded  as  a  public  inquiry,  in 
which  it  is  incumbent  on  all  the  Crown 
officers  to  come  forward  with  all  the  evi- 
dence in  their  possession,  and  any  properly  / 
authenticated  documents  bearing  on  the 
issues  should  be  admitted  in  evidence.  The 
Attorney-Oeneral  of  British  Columbia  v. 
Ludgate  and  The  Attorney-General  of  Can- 
ada— Deoidmain's  Island  Ca^e,  11  B.C.R.  258. 

2.  PreciQus  metals.] — A  conveyance  by 
the  Province  of  British  Columbia  to  the 
Dominion  of  "public  lands,"  being  in  sub- 


stance an  assignment  of  its  right  to  a,ppro: 
priate  the  territorial  revenues  arising  there- 
from, does  not  imply  any  transfer  of  its 
interests  in  revenues  arising  Irom  the  pre- 
rog3,tive  rights  of  the  Crown.  The  precious 
inetals  in,  upon,  and  under  Such  lands  are 
not  incidents  of  the  land,  but  belong  to  the 
Crown,  and  under  sec.  109  of  the  British 
North  America  Act,  ,1867,  beneficially  to 
the  Province,  and  any  intention  to  transfer 
them  must  be  expressed  or  necessarily 
implied.  Attorney  -  General  -  of  British 
Columbia  v.-  Attorney-Generalt  of  Canada, 
14S.C.R.  345;  14  App.  C^s.  295;  1  M.M.C. 
52. 

3.  Ownership  of  harbours  vested  in 
Dominion.] — The  franchise  of  public  har- 
bours and  the  ownership  of  the  soil  within 
the  limits  of  public  harbours  in  Canada  are 
both  vested  in  the  Dominion  Government  by 
sec.  108  t)f  the  British  North  America  Act, 
and  False  Creek,  British  Colulnbia,  is  such 
a  harbour.  The  Attorney-General  of  Canada 
V.  Keefer,  1  B.C.R.;  Pt.  IL,  368. 

4.  English  Bay.] — ^English  Bay  is  not  a 
public  harbour  within  the  meaning  of  sec. 
108  of  the  British  North  America  Act,  1867, 
and  the  bed  and  foreshore  thereof  are  the 
property  of  the  Crown  in  right  of  the  Prov- 
ince. Attorney-General  of  British  Columbia 
V.  Ritchie  Contracting  and  Supply  Co.  and 
others,  20  B.C.R."  333. 

5.  Foreshore.] --Sec.  108  of  the  British 
North  America  Act,  1867,  empowers  the 
Dominion  Parliament  to  legislate  for  any 
land,  including  foreshore,  which  is  proved 
to  form  part  of  a  public  harbour.  Sees.  91 
and  92,  read  together,' empower  the  Domin- 
ion to  dispose  of  Provincial  Crown  lands, 
and,  therefore,  of  a  Provincial  foreshore, 
lor  the  purpose  of  a  transcontinental  rail- 
way connecting  several  provinces;  Attor- 
ney-General for  British  Columbia  v.  Can- 
adian Paoifio  Raihoay  Company,  11  B.O.R. 
289;    1906,  A.O.  204. 

6.  Foreshore.] — The  foreshore  of  Van- 
couver harbour  is  under  the  jurisdiction  of 
the  Parliament  of  Canada,  either  as  having 
formed  part  of  the  harbour  at  the  time  of 
the  union  of  British  Columbia  with  the 
Dominion,  or  by  reason  of  the  jurisdiction 
of  the  Dominion  attaching  at  the  Union. 
The  Attorney-General  for  the  Provinee  of 
British  Columbia  eeorel.  The  City  of  Van- 
couver v.  The  Canadian  Pacific  Railway 
Company,  11  B.C.R.  289;    1906,  A.C.  204, 

7.  Provincial  public  lands,  rights  of 
Dominion  to  dispose  of.] — The  Parliament 
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of  Canada  has  power  to  appropriate  Pro- 
vincial public  lands  for  the  purposes  of 
a  railway  connecting  two  or  more  Provinces. 
Attorney-General "  for  British _  Columbia  v. 
Canadian  Pacific  Railway  Gompwny,  11 
B.aR.  289;    1906,  A.C.  204. 

8.  Beds  of  rivers  in  the  Railway  Belt.] 
— The  beneficial  ownership  of  the  bids  of 
navigable  non-tidal  waters  wimin  the  Rail- 
way Belt,  which  were  vested  in  the  Crown 
in  right  of  the  Province  at  the  time  of  the 
grant  of  the  lands  in  the  Railway  Belt-  to 
the  Crown  in  right  of  the  Dominion,  passed 
to  the  Crown  in  right  of  the  Dominion  by 
virtue  of  tha:t  grant.  In  re  British  CoVwm- 
lia  Fisheries,  47  S.C.R.  493.       ~ 

9.  Deadman's  bland.] — ^The'  Crown  in 
right  of  the  Dominion  is  entitled  to  alienate 
for  private  as  well  as  public  purposes  the 
lands  mentioned  in  the  schedule  to  the 
Ordinance  and  Admiralty  Lands  Act,  of 
which  Deadman's  Island  forms  part.  yo»- 
couver  Lumber  Co.  v.  City  of  Vancouver, 
15  B.C.R.  432. 

10.  Deadman's  Island.]— The  land  in 
suit,  called  Deadman's  Island,  was  de  facto 
a  "reserve"  by  the  Government  of  British 
Columbia  under  paragraph  3  of  the  Pro- 
clamation of  _  1859,  and,  according  to  the 
evidence,  a  military  reserve: — Held,  that 
it  remained  Imperial  property  at  the  time 
of  the  British  North  America  Act,  1867, 
and  was  transferred  to  the  Dominion  by 
special  grant,  dated  March  27,  1884.  It 
did  not,  therefore  fall  to  the  Province  in 

"virtue  of  sec.  117  of  the  Act,  nor  to  the 
Dominion  in  virtue  of  sec.  108. .  Attorney- 
General  for  British  OolurAbia  v.  Attorney- 
General  for  Canada,  8  B.C.R.  242 ;  H  B.C.R. 
258;     1906,  A.C.  552.     ' 

VII,  Legislation. 
.    A.  Imperial  Legislation. 
1.  Statutes. 

1.  Supremacy  of  Imperial  over  conflict- 
ing Provincial  statute  on  same  subjett.]  — 

The  question  of  supremacy  in  relation  to 
subjects  of  legislation,  as  distributed  by  the 
British  North  America  Act,  arises  only  as 
betweeh  the  Dominion  Parliament  and  the 
Provincial  Legislatures:  The  Imperial  Par- 
liament is  sovereign  to  both.  MetheTell  v.. 
The  Medical  CoimcU  of  British  Columbia, 
2  B.C.R.  186. 

2.  Jervis'  Act  and  Amending  Act.] — The 
Imperial  Act  of  20  &  21  Vict.,  c.  43^  has 
not  been  repealed  by  the  Dominion  statute 


of  37  "S^ict.,  c.  42. 
Pt.  I.,  147. 
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2.  Orders  in  Council. 
Whether  valid  in^  colonies.] — Orders  in 
Council  passed  in  England  under  powers  in 
an  Imperial  statute  are  not  in  foi:ce  proprio 
vigore  in  a  colony,  although  ^;he  statute 
itself  may "  be  in  force.  Reynolds  v. 
Vaughan,  1  B.C.R-,  Pt.  I.,  3. 

i 
B.  Delegation  of  Legislative  Power. 

Lieutenant-Governor.]  — The  Provincial 
Legislature  can  delegate  to  any  person,  or 
body  of  persons,  to  do  what  it  can  do  itself. 
Attorney-General  of  British  Columbia  v. 
Mikie,  2  B.C.R.  196. 

C.  Dorninion  and  Provincial  Legislation. 
1.  In  General. 

1.  Questioning  legislative  competence.] 

— 7-The  constitutionality  of  a  statute  will 
only  be  considered  where  necessary  to  a, 
decision  of  a  question  before  the  Court.  Re 
Dickinson,  2  B.C.R.  262. 

2.  Indirect  purpose.] — ^The  Municipal 
Act,  1885,  sec.  10,  extended  the  pdwers  of 
municipalities  so  as  to  incl)lde  "licensing 
and  regulating  wash-houses  and  laundries," 
and  sec.  11  enacts  that  municipalities  may 
"hereafter  levy  and  collect  from  every  per- 
son who  keeps  or  carries  on  a  public  wash- 
house  or  laundry,  such,  sums  as  shall  be 
fixed  by  by-law,  not  exceeding  $75  for  every 
six  months."  On  appeal  Irom  conviction 
for  carrying  on  a  public  laundry  without  a 
license: — Held,  (1)  Taxation  by  means  of 
license  fees,  and  the  tax  in  question,  is 
indirect  and  not  direct  taxation.  ( 2 )  All 
indirect  taxation,,^  except  that,  authorized 
by  sec.  92,  sub-sec  9,  British  North  Amer- 
ica, Act,  providing,  "in  each  Province  the. 
Legislature  may  exclusively  make  laws/  in 
relation  to  ( 9 )  shop,  tavern,  saloon,  auc- 
tioneer and  other  licenses  in  order  to  the 
raising  of  a  revenue  for  provincial,  local 
or  municipal  purposes,"  is  ultra  vires  of  the 
Provincial  Legislature.  (3)  The  words 
"and  other  licenses"  only  included  indus- 
tries ejusdem  generis  with  those  specified, 
and  do  not  include  a  wash-house.  (4)  The  ' 
most  reasonable  rule  to  adopt  to  ascertain 
whether 'a  certain  matter  or  thing  is  within 
the  meaning  of  a  statute  as  being  ejusdem 
generis'  with  things  specified  therein  "and 
others,"  is  to  look  to  the  object  or  mischief 
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aimed.at  by  the  statute.  All  similar  things 
that  come  within  that  object,  though  nbt 
in  the  abstract  ejusdem  generis,  are  so  for 
the  purpose  of  the  statute.  (5)  If  it 
appears  that  a  tax  is  not  bona  fide  within 
the  purpose  provided  for,  but  is  imposed 
with  the  -;real '"purpose  of  discriminating 
against  a,  class,  it  is  not  within  the  juris- 
dietioii  of  the  enabling  statute  and,  on  the 
facts,  the  tax  in  question  was  intended  not 
for  the  purpose  of  raising  a  revenue,  but  as 
a  restriction  on  the  Chinese.  Begina  v. 
Me'e  Wah,  3  B.C.R.  403. 


. ,  2.  Trade  and  Commerce. 

1.  Liquor  License  Act.] — The  Lijuor 
License  Eegulation  Act,  1891  (British 
Columbia),  sec.  4,  is  intra  vires  of  the  Pro- 
vincial Legislature,  and  is  consistent  with 
sub-sees.  73,  78  and  92,  of  sec.  96  of  the 
Municipa/I  Act,  1891.  Bauer,  appellant  v. 
Walker,  respon^ntj  2  B.C.E,.  93. 

2.  Chinese  tax.] — ^A  Provincial  statute 
required  every  Chinese  person  over  twelve 
years  of  age  to  take  out  *a  license  every 
three  months  for  which  he  was  to  p^.y  the 
sum  of  $10  in  advance  to  Her  Majesty.  The 
statute  also  required  evbry  employer  of 
Chinese  labour  to"  furnish  a  list"  of  all 
Chinese  employed  by  him,  etc.,  under  a 
penalty  of  $100  for  every  Chinaman 
employed,  to  be  recovered  by  distress: — 
Held,  the  statute  was  ultra  vires  of  the 
Provincial  Legislature  under  the  Britjsh 
North  Amerifea  Act,  (1)  as  dealing  with, 
and  affecting  t^ade  andcommerce,  (2)  as 
providing  for  unequal  taxation,  and  disr 
crimination,  against  a  class  of  persons,  and 
being  calculated  for  exclusion,  and  not  being 
bona  fide  taxation^  To/i  Sing  v.  Magmre, 
1  B.CK:,  Pt.  I.,  101. 

3.  Special  tax  on  non-resident  traders.] 
— P.  was  convicted  before,  a  justice  of  the 
pea^ee  for  soliciting  in  Victoria  orders  for 
the  sale  by  retail  of  goods  to  be  supplied 
by  a  firm  doing  business  outside  the  Prov- 
ince of  British  Columbia.  By  the  Munici- 
pal Act,'  1891,  British  Columbia,  54  Viet., 
c.  29,  sec.  166,  "every  municipality  shall, 
in  addition  to  the  powers  of  taxation  by 
law  conferred  thereon,  have-- the  power  to 
issue  licenses  for  the  purposes  following, 
and  to  levy  and  collect  by  means"  of  such 
licenses  the  amounts  following":  (12) 
"From  every  person  who,  either  on  his  own 
behalf,  or  as  agent  for  another  or  others^ 
sells,  solicits,  or  takes  orders  for  the  sale 


by  retail  of  goods,  wares  or  merchandise,  to 
be  supplied  or  furnished  by  any  person  or 
firm  doing  business  outside  the  Province, 
and  not  having  a  permanent  or  licensed 
place  of  business  within  the  Province,  of 
a  sum  not  exceeding  $50  for  every  six 
months."  By  the  by-law,  following  the  lan- 
guage of  sub-sec.  12,  supra,  except  that  the 
words  "permanent  or  licensed  place  of  busi- 
ness" are  -substituted  for  "permanent  and 
licensed  place  of  business,"  the  license  was 
fixed  at  $50: — ^Held,  (1)  the'statute,  by-law 
and  license  tax  thereunder  are  not,  as  con- 
tended, ultra  vires — (a)  for  interference 
with  trade  and  commerce,  or  (b)  for  unlaw- 
ful discrimination  Against  traders  outside 
the  Province;  (2)  imposition  of  the  license 
tax  in  question  is  within  the  powers  rele- 
gated to  Provincial  control  by  the  British 
North  America  Act,  sec.  92,  sub-see.  16-; 
(3)r  The  word  "and"  in  the  statute,  supra, 
should  be  construed  "or."  Poole  v.  GUy 
of  Victoria,  2  B.C.E.  271. 

4.  Wide  Tire  Act.J—The  Wide  Tire  Act,  x 
1889,  c.  22j  is  intra  vires  of  the  Provincial 
Legislature.     The  Queen  v.  Howe.    McNeil 
V.  Eowe,  2  B.C.E.  36. 

5.  Class  legislation.  ]::7-It  is  not  compe- 
tent to  a  Provincial  Legislature  or  to  a 
municipality  to  deny  certain  nationalities 
or  individuals  the  right- to  take  out  muni- 
cipal tra4e  licenses^  e.g.,  to  a  Chinaman  th'e 
right  to  a  pawnbroker's  license.  Regina 
V.  Corporation  of  Victoria  (Re  Mock  Fee),' 
1  B.C.R.,  Pt.  II.,  331.  See  also  Be  Russell, 
1  B.C.R.,  Pi.  I.,  256. 

6.  Public  health  regulations.] — A  muni- 
cipal by-law  providing,  ,*'The  medical  health 
officer  shall  have  power  to  stop,  detain,  and 
examine  every  person  or  persons,  freight, 
cargoes,  boats  .  .  coming  from  a  place  ' 
infected  with  a  pestilaitial  or  infectious 
disease,  in  order  to  prevent  the  introduction 
of  the  same  into  the  city,"  does  not  author- 
ize the  medical  health  officer,  or  other  muni- 
cipal authorities,  to  detain  a  steamship  and 
its  passengers  and  crew  coming  from  an 
infected  place,  or  to  prevent  them  from 
landing  within  the  municipal  limits,  with- 
out reference  to  a  proper  examination  for 
the  purpose  indicated  and  its  results,  as 
showing  danger  of  their /introducing  the 
disease.  (2)  That  the  stopping  of  all  pas- 
sengers without  examination  •  was  not  an 
exercise'  of  the  powers  reposed  in  the  cor- 
poration by  the  by-law,  but  was  an  -inter- 
ference with  trade  and  commerce,  and  was 
ultra  vires.      ( 3 )  That  the  by-law  and  the 
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statute  authorizing  it,  were  intra  vires. 
The  Canadian  Pacific  Navigation  Co.  v. 
The  City  of  Vancouver,  2  B.C.B,-.  193. 

7.  Prohibition  of  export.]— A  Provincial 
statute  prohibiting  the  exportation  of  game 
in  a  raw  state,  as  one  of  a  number  of  pro- 
visions for  the  protection  of  game  within 
the  Prpvince,  is  not  ultra  vires  as  an  inter- 
ference with  trade  and  commerce.  R.  v. ' 
Boscowitz,  4  B.C.R.  132. 


3.  Sea   Coast   and   Inland   Fisheries.^ 

Railway  Belt.]  — -In  pursuance  of  the 
Terms  of  Union,  under  which  the  Province 
was  admitted  into  the  Union  of,.  Provinces 
constituted  by  the  British  North  America 
Act,  1867,  the  tegislatiire  of  the  Province, 
by  two  statutes,  granted  to  the  Government 
of  the  Dominion  a  strip  of  public  land 
extending  to  twenty  miles  on  each  side  of 
the  railway  to  be  constructed  under  those 
terms.  This,  strip  of  land  is  known  as  the 
Railway  Belt.  By  the  British  North 
America  Act,  1867,  sec.  91,  the  legislative 
authority  of  the  Parliament  of=  Canada 
extends  to  (12)' "sea  coast  and  inland  fish- 
eries," and  by  sec.  92,  the  Provincial  Legis- 
lature may-  exclusively  niake  laws  in  rela- 
tion to  (13)  "property  and  civil  lights  in 
the  Province" : — ^Held,  that  it  is  not  compe- 
tent    to     the     Provincial  ,  Legislature-   to 

,  authorize  the  Government  of  the  Province 
to  grant  the  exclusive  right  of. fishing  in 

■  either  the  tidal  or  the  navigable  non-tidal 
waters  within  the  railway  belt ;  so  far  as 
those  waters  are  tidal,  the  right  of  fishing 
in  them  is  a  public  right  subject  only  to 
regulation  by  the  Dominion  Parliament; 
so  far  as  they  are  not  tidal,  whether  navi- 
gable or  not,  they  are  matters  of  private 
property,  and  under  the  grant  became  vested 
m  the  Crown  in  right  of  the  Dominion.  It 
is  not  competent  to  the  Provincial  Legis- 
lature to  authorize  the.  Government  of  the 
Province  to  .grant  the  exclusive  right  of 
fishing  in  the  sea,  including  arms  of  the  sea, 
and  estuaries  of  Tivers.  The  right  of  fish- 
ing in  the  sea  is  a  public  right,  not  depen- 
dent upon  any  proprietory  right,  and  the 
Dominion  has  the  exclusive  right  of  legis- 
lating with  r^e^rd  to  it.  The  right  of  the 
public  to  fish  in  the  seat  does  not  depend  on 
any  title  in  the  Crown  to  the  subjacent 
lands.  ^The  question  whether  the  sliore 
below  low  water  mark  to  >Tvithin  three  miles 
of  the  coast  forms  part  of  "the  territory  of 
the-  Crown,  or  is  merely  subject  to  special 


powers  for  protective  and  police  purposes, 
is  not  one  which  belongs  to  municipal  law 
alone,  and  it  is  not  at  present  desirable  that 
any  municipal  tribunal  should  pronounce 
upon  /it.  Attorney-Oeneral  for  British 
Oolumhia  V.  Attorney-General  for  Canada^ 
47  S.C.E.  493;    1914,  A.C.  153. 

4.  Bankruptcy  and  Insolvency. 

■  1.  Homestead  Act.'] — Provincial  statutes 
providing  for  -exemptions  from  execution 
are  not  ultra  vires  as  dealing  with  insol- 
vent. Johnson  v.  Harris,  1  B.C.R.,  Pt.  I., 
93. 

2.  Fraudulent  preference.] — The  Frau- 
dulent Preferences  Act  is  intra  vires  of 
the  Provincial  Legislature.  Anderson  v. 
Bhorey,  1  B.C.E,.,  Pt.  II.,  325. 

5.  Naturalization  and  Aliens. 

1.  Provincial  Elections  Ac^.] — Sec.  91, 
sub-sec.  25,  of  the  British  North  America 
Act,  1867,  reserves  to  the  exclusive  juris- 
diction of  the  Dominion  Parliament  the 
subject  of  naturalization,  that  is,  the  right 
to  determine  how  it  shall  be  constituted. 
The  Provincial  Legislature  has  the  right  to 
deterniine,  under  sec.  92,  sub-sec.  1,  what 
privileges,  as  distinguished  from  necessary 
consequences,  shall  be  attached  to  it. 
Accordingly,  the  Provincial  Elections  Act 
(1897,  c,  67),  sec.  8,  which  provides  that 
ho  Japanese,  whether  katuralized  or  not, 
shall  b,e  entitled  to  vote,  is  not  ultra  vires. 
Curdngham  wnd  Attorney-General  for  Brit- 
ish Columbia  v.  Tormey  Bomma  and  Attor- 
ney-General for  Gam,ada,  7  B.C.B/.  368;  ;8 
B.C.R.  76;    1903,  A.C,  151. 

2.  Coal  Mines  Regulation  Act.] — See.  4 
of  the  Coal  Mines  Regulation  Act,  1890 
(53  Vict.,  c.  33),  which  prohibits  Chinese 
of  full  age  from  employment-  in  undergroimd 
coal  workings,  is  in  that  respect  ultra  vires 
of  the  Provincial  Legislature.  Regarded 
merely  as  a  coal-working  regulation,^  it 
would  come  within  sec.  92,  sub-sec.  10  or 
sub-sec.  13  of  the  British  North  America 
Act,  1867,  but  its  exclusive  application  to 
Chinese  who  are  aliens  or  naturalized  sub-., 
jjeots  establishes  a  statutory .  prohibition 
which  is  exclusively  within  the  competence 
of  the  Dominion  Parliament,  conferred  by 
sec.  91,  sub-sec.  25.  Bryden  v.  Union  Gol- 
Uery  Co.,  1  M.M.C.  337;  1899,  A.C.  580. 

3.  Immigration.  ]  — ^Parliament  having,  by 
the  Immigration  Act  (R.S.C.  1906,  c.  93), 
provided  a  complete  code  dealing  with  immi- 
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gration,  the  British  Columbia  Immigration 
Act,  1908,  is  inoperative.  In  re  Narmn 
Singh  and  others,  13  B.C.K.  477. 

4.  Chinese  Regulation  Act.]  —  The 
Chinese  Regulation  Act,  1884,  is  ultra  vires 
of  the  Provincial  Legislature,  on  the  follow- 
ing grounds.  1.  It  is  an  intefeferenoe  with 
the  rights  of  aliens.  2.  It  is  an  interference 
with  trade  and  commerce.  3.  It  is  an 
infraction  of  tie  existing  treaties  between 
the  Imperial  Government  and  China.  4. 
It  imposes  unequal  taxation.  Regina  v. 
Wing  Chong,  1  B.C.E.,  Pt.  II.,  150. 

5.  Chinese  Tax  Act.] — The  Chinese  Tax 
Act,  1878,  is  ultra  vires  of  the  Provincial 
Legislature.  Tm  Sing  \.  MoGmre,  1  B.C.R., 
Pt.  I.,  101. 

6.  Coal  Mines  Act.] — The  provision  in 
sec.  4  of  the  Coal  Mines  Regulation  Act,  as 
amended  by  the  Goal  Mines  Regulation 
Amendment  Act,  1890,  sec.  1,  that  "No 
Chinaman  shall,  be, employed  in,  or  allowed 
to  be  for  the  purpose  of  employment  in, 
any  mine  to  which  this  Act  applies,  below 
ground,"  is  within  the  constitutional  power 
of  the  Provincial  Legislature  as  being  a 
regulation  of  coal  mines,  a>nd  is  not  ultra 
vires  as  an  interference  with  the  subject  of 
aliens.  Jn  re  the  Coal  Mines  Jtegulation 
Amendment    Act,    1890,    &   B.C.R.    306,    1 

um:c.  116. 

7.  Coal  Mines  Act — Employment  of 
£hinamen.] — Rule  34  of  sec.  82  of  the  Coal 
Mines  Regulation  Act,  as  enacted  by  the. 
Legislature  in  1903,  and  which  prohibits 
Chinamen  from  employment  below  ground, 
and  also,  in  certain  other  positions  in  and 
around  coal  mines,  is  in  that  respect  ultra 
vires.  In  re  the.  Coal  Mines  Regulation 
Act  and  Amendment  Act;  1903,  10  B.C.R. 
408. 

8.  Trade  licenses.  ]^It  is  not  competent 
to  the  Provindal  Legislature  by  itself,  or  to 
authorize  a  municipality  to  deprive,  gener- 
ally, particular  nationalities  or  individuals 
of  the  capacity  to  take  out  trade  licenses. 
R.  v.  Qity  of  Victoria,  1  B.C.R.,  Pt.>II.,  331. 

6.  Criminal  Law  and  Procedure. 

1.  Sunday  trading.]  —  The  Provincial 
Legislature  has  power  to  confer  on  muni- 
cipalities the^right  to  prevent  sales  :of  per- 
sonfil  property  on  Sundays.  R:  v.  Petersky, 
4  B.C.R.  385. 

2.  Sunday  trading.] — A  by-law  prohibit- 
ing Simday  trading  in  "the  interest  of  pub- 
lic morals,  being  a  subject  of  criminal  law, 
cannot    be    authorized    by    the    Provincial 


Legislature,  and  is  invalid.  Sub-sees.  (129) 
and  (130)  of  see.  53  of  the  Municipal  Act, 
authorizing  municipalities  to  pass  jjy-laws 
"for  the  regulating  of  public  morals, 
including  the  observance  of  the  Lord's  Day," 
are  viltra  vires.  Rex  V.  Wiuden,  19  B.C.R. 
539. 

3,  Commissions  of  assize.]-^The  dis- 
pensing with  the  issue  of  commissions  of 
assize  is  a  matter  affecting  the  constitution 
of  the  Court  kad.  not  of  procedure.  R.  v. 
Walker  and  GhMiley,  15  B.C.R.  100. 

7.  Taxation. 

1.  Mortgages.]  —  The  Assessment  Act 
(C.S.B.C.  1888,  0.  Ill,  sec.  3),  imposing  a 
revenue  tax  upon  all  personal  property, 
including,  by  the  interpretation  clause, 
mortgages,  is  intra  vires.  In  re  Yorkshire, 
etc.,  Co.,  4  B.C.R.  258. 

2.  Salaries  of  school  teachers.] — A-Pro- 
vincial  enactment  providing  that  a  certain 
proportion  of  the  Salaries  of  public  school 
teachers- in  a  municipality  shall  be  paid  by 
the  munieipalitj^  is  intra  vires.  Attorney- 
General  of  British  Columbia  v.  The  Cor- 
poration of  the  City  of  Victoria,  2  B.C.R.  1. 

3.  Chinese  -Regulation  Act.]  —  The 
Chinese  Regulation  Act,  1884,  is  ultra  vires 
of  the  Provincial  Legislature  on  the  follow- 
ing grounds  f-^1.  It  is  an  interference  with 
the  rights  of  aliens;  2.  It  is  an  interference 
with  trade,  and  commerce;  3.  It  is  an. 
infraction  of  the  existing  treaties  between 
the  Imperial  Government_ and  China;  4.. 
It  imposes  -unequal  taxation.  Regina  v. 
Wing  Chong,  1  B.C.R.,  Pt.  II.,  150. 

4.  Chinese  Taxing  Act.] — ^The  Chinese 
Tax  Act,  1878,  is  ultra  vires  of  the  Provin- 
cia,l  Legislature.  Tai  Sing  v.  Magmre,  1 
B.C.R.,  Pt.  I.,  101. 

5.  Dominion  official — Income  tax.] — ^The 
imposition  of  a  tax  upon  the  income  of  a 
Dominion  official  is  ultra  vires  of  the  Pro- 
vincial'Jjegislature.  Regina  v.  Bowell,  4 
B.C.R.  498.  - 

6.  Differential  tax.]  —  Sec.  14  of  the 
Chinese  Regulation,  Act,  1884,  declaj:ing 
"that  no  free  miner's  certificate  shall  be 
issued  to  any  Chinese  except  upon  payment 
of  fifteen  dollars,"  was  an  attempt  to  impose 
a  differential  tax  on  the  Chinese,  and,  there? 
fore,  ultra  vires  of  the  Provincial  Legisla- 
ture. Regina  v.  Gold  Commissioner  of  Vic- 
toria District,  1  B.C.R.,  Pt.  II.,  260. 

7.  Indirect  purpose]  — The  Municipal 
Act,  1-885,  sec.  10,  extended  the  powers  of 
municipalities   so  as  to  include  "licfensing 
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and  regulating  wash-houses  and  laundries," 
and  sec.  11  enacts  that  municipalities  may 
"hereafter  levy  and  collect  from  every  per- 
son who  keeps  or  carries  on  a  public,  wash- 
house  or  laundry,"  such  sum  as  shall  be  fixed 
on  by  by-law,  not  exceeding  $75  for  every 
six  months."  On  appeal  from  a  conviction 
for  carrying  on  a  public  laundry  without  a 
license: — Held,  (1)  Xaxation  by  means  of 
license  fees,  and  the  tax  in  question,  is 
indirect' and  not  direct  taxation;  (2)  All 
indirect  taxation,  except  that  authorized  by 
sec.  92,  sub-sec.  9,  British  North  America 
Act,  providing  "in  each  Province  the  Legis- 
lature may  exclusively  mal?e  laws  in  rela- 
tion to  shop,  taivern,  saloon,  auctioneer,  and 
other,  licenses,  in  order  tO  the  raising  of  a 
revenue  for  Provincial,  local  or  municipal 
purposes,  is  ultima  vires  of  the  Provincial 
Legislature;  (3)  The  words  "and  other 
lifienses"  only  include  induBtries  ejusdem 
generis  with  those  specified,  and  do  not 
include  a  wash-house;  (4)-  The  most  rea- 
sonable rule  to  adopt  to  ascertain  whether 
a  certain  matter  or  thing  is  within  the 
meaning  of  a  statute  as  being  ejusdem 
generis  .with  things  specified  therein  "and 
others"  is  to  look  to  the  object  or  mischief 
aimed  at  by  the  statute.  All  similar  things 
that  come  within  that  object,  though  not  in 
the  abstraict  ejusdem  generis;  are  so  for  the 
purposes  of  the  statute ;  ( 5 )  If  it  appears 
that  a  ta?;  is  not  bona  fide  within  the  pur- 
pose provide_d  for,  but  is  ilnposed  with  the 
,  real  purpose  of  discriminating  against'  a 
class,  it  is  not  within  the  justification  of 
the  enabling  statute,  and,  on  the  facts,  the 
tax  in  (JuestiOn  was  intended  not  for  the 
purpose  of  raising  a  .  revenue,  but  as  a 
restriction  on  the  Chinese.  Regina  v.  Mee 
Wah,  3  B.C.E.  403;' 

8.  Succession  duty.], — The  tax  imposed 
by  the  Succession  Duty  Act  is  not  an 
indirect  tax,  and  is-  within  the  powers  of 
the  Provincial  Legislature.  The  impost  is 
laid  expressly  .upon  the  property  passing 
under  the  will  (or  the  intestacy  as  the, case 
may  be),  and  there  is  no  legal  obligation  to 
pay  the  duty  upon  any  person  or  persons 
other  than  the  beneficiaries';  even  as  to 
them  the  liability  to  pay  is  inferential,  or 
arises  under  order  of  the  Court  made  in  the 
course  of  the  enforcement  of  the  charge 
upon  the  property.  In  re  Doe,  19  B.C.R. 
536. 

8.  Municipal  Institutions. 

Salaries  of  school  teachers. ]^A  Provin- 
cial enactment  providing  that  a  certain  pro- 


portion of  the  salaries  of  public  school 
teachers  employed  in  a  municipal  icy  -shall 
be  paid  by  the  municipality  is  intra  vires. 
Attorney-General  of  British  Golumbia  v. 
The  Gjorporation  of  the  City  of  Victoria,  2 
B.C.B.  1. 

9.  Railways. 

1.  Mechanic's  lien.]— The  provisions  of 
the  Mechanic's  Lien  Abt  are  not  to  be  con- 
strued to  apply  to  railways  within  the  con- 
trol of  the  Dominion  Parliainent.  .  Larsen 
V.  Nelson  &  Fort  8heppa/rd  Railway  Go.,  4 
B.C.K.  151. 

2.  Obligation  to  fence.] — The  provisions 
of  the  Cattl&  Protection  Acts,  1891  and 
1895  {5.4  Vict.,  c.  1;  58  Vict.,  c.  7),  to  the 
effect  that  a  Dominion  railway  company, 
unless  tney  erect  proper  fences  on  their 
railway,  shall  be  responsible  for  cattle 
injured  or  killed  thereon,  is  ultra  vires  of 
the  Legislative  Assembly  of  this  Province. 
Madden  v.  Nelson  &  Fort  Sheppard  Rail- 
way Go.,  5  B.C.E,.  541;    1899,  A.C.  626. 

3.  Vancouver  Island  Settlers  Rights 
Act,  1904.] — ^The  Vancouver  Island  Settlers 
Eights  Act,  1904,  was  intrk  vires  of  the 
Provincial  Legislature.  It  had  the  exclu- 
sive power  of  amending  or  rejfealing  its 
own  Act  of  1883  (47  Vict.,  c.  14) .  The  Act, 
moreover,  related  to  land  which  had  become 
the  property  of  the  plaintiff,  and  affected 
a  work  and  undertaking  purely  local  within 
the  meanii^  of  sec.  92,  sub-sec.  10  of  the 
British  North  America  Act,  1867.  Esqui- 
mau and  NanaAmO  Raiheay  Gompany  v. 
McGregor,   12  B.C.R.  257;     1907,  A.C.  462. 


10.  Companies. 

1.  Extra-proviiicial.]— The  authority  of 
the  Parliament  of  panada  to  legislate  for 
"the  regulation  of  trade  and  commerce," 
conferred  by  sec.  91,  enumeration  2,  of  the 
British  North  America  Act,  1867,  enables 
that  Parliament  to  prescribe  the  extent  and 
limits  of  the  powers  of  companies,  the 
objects  of  which  extend  to  the  entire  Domin- 
ion; the  status  and  powers  of  a  Doniinion 
company,  as  such  cannot  be  destroyed 
by  a  Provincial  Legislature.  Part  VI.  of 
the  Companies  Act  of  British  Columbia 
(R.S.B.C.  1911,  c.  39),  which,  in  effect,  pro- 
vides that  companies  incorporated  by  the 
Dominion  Parliament  shall  be  licensed  or 
registered  under  that  Act  as  a  condition 
of  carrying  on  business  in  the  Province  or 
maintaining   proceedings   in   its   Courts,   is 
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therefore  ultra  vires  the  Provincial  Xiegis- 
lature  under  the  British  North  America 
Act,  1867.  John  Deere  Plow  Oo.,  Ltd.  v. 
Theodore  F.  Wha/rton,  1915,  A.C.  330. 

2.  Insurance  Act.] — ^H.  was  the  author- 
ized agent  at  Vancouver^  of  the  Equity  Fire 
Insurance.  Company,  a  Company  incorpor- 
ated in  Ontario,  but  which  was  not  regis- 
tered or  licensed  imder  the  provisions  of 
any  British  Coluitibia  statiite,  or  of  the 
Insurance  Act  of  Canada.  H.  was  qonvicted 
under  the  provisions  of  the  Insurance  Act- 
for  carrying  on  an  insurance  business  ■B'lth- 
out  a  license: — ^Held,'  confirming  the  convic- 
tion, that  the  Act  is  intra  vires  of  the  Par-, 
liament  of  Canada.  Hegvna  v.  Hollcmd,  7 
B.C.R.  281. 

3.  Provincial  objects.]  — The  Province 
can  create  a  company  with  power  to  under- 
take extra-territorial  contracts  of  carriage, 
and,  therefore,  a  company  incorporated  in 
British  Columbia  may  contract  to  carry 
goods  to  a  point  in  the  Yukon  from  British 
Columbia.  Royle  v.  V.  T.  Trading  Co.,  9 
B.C.R.  213. 


11.  Property  and  Civil  Eights. 

l.i  Salaries  of  school  teachers.] — A  Pro- 
vincial enactment  providing  that  a^  certain 
proportion  of  the  salaries  of  public  school 
teachers  employed  in  a  municipality  shall 
be  paid  by  };he  municipality  is>  intra  virea.^ 
Attorney-General  Qf  British'  Columbia  V. 
The  Corporation  of  the  City  of  Victorid,  2 
B.C.R.  1. 

2.  Mechanics'  lien.] — The  provisions  of 
the  Mechanics'  Lien,  Act,  as  to  {)riority  of 
mechanics'  liens  upon  property  charged, 
being  inconsistent  with  the  Dominion  Rail- 
way Act  as  to  priority  of  mortgages  upon 
railways,  it  is'  not  to  b^  construed  to  apply 
to  railways  within  control  of  Federal,  Par- 
liament. Larsen  v.  Welson  amd  Fort  Bhep- 
pa/rd  Railway,  4  B.C.R.  151. 

3.  Coal  Mines  Regulation  Act.] — Held, 
that  see.  4  of  the  Coal  Mines  Regulation 
Act,  1890,  which  prohibits  Chinamen  of  full 
age  from  employment  in  underg^rpund  coal 
workings,  is  in  that  respect  ultra  vires  of 
the  Provincial  Legislature.  Regarde^l  mer^ely 
its  a  eoal  working  regulation,  it  would  come 
within  see.  92,  sub-sec.  10,  or  sec.  92,  sub- 
see.  13  of  the  British  North  America  Act. . 
But  its  exclusive  application  to  Chinamen 
who  are  aliens  or  naturalized  sulyeots, 
establishes  a  statutory  prohibition  which  is 
within     the     exclusive     authority     of    the 


Dominion  Parliament,  conferred  bv  sec.  91, 
sub-sec.  25,  in  regg.rd  to  naturalization  and 
aliens.  Bryden  t.  Union  Colliery  Co.,  1899, 
A.C.  580;    7B.C.R.  247;    1  M.M.C.  337. 

4.  Coal  Mines  Regulation  Act.] — The 
provision  of  sec.  4  of  the  Coal  Mines  Regu- 
lation Act,  as  amended  by  the  Coal  Mines 
Regulation  Amendment  Act,  1890,  sec.  1, 
that  "No  Chinaman-  shall  be  employed  in, 
or  allowed  to  be  for  the  purpose  of  employ- 
ment in  kny  mine  in  which  this  Act  applies, 
below  ground,"  is  within  the  constitutional 
power  of  the  Provincial  Legislature  as 
being  a  regulation  of  coal  mines,  and  is  not 
ultra  vires  as  an  interference  with  the  sub- 
ject of  aliens.  In  re  Coal  Mines  Regulation 
Act,  5  B.C.R.  306;    1  M.M.O.  116. 

5.  Animals  Contagious  Diseases  Act.] — 
The  Animal  Contagious  Diseases  Act,  1903, 
is  intra  vires  of  the  Dominion  Parliament. 
Brooks  V.  Moire,  13  B.C.R.  91. 

6.  Master  and  Servant  Act.] — ^It  was 
within  the  power  of  the  Prdvincial  Legis- 
lature to  pass  the  Master  and_  Servant 
Amendment  Act,  1899,  as  coming  under  the 
head  of  civil  rights.  Ashmore  v.  Bank  of 
British  Tforth  America,  18  B.C.R.  257. 


12.  Administration  of  Justice  and  Consti- 
tution of  Courts. 

1.  Courts — Power  of  Province  to  legis- 
late as  to  juHsdiction  of.] — The  pPwer  given 
to  the  Provincial  Governments  by  the  Brit- 
ish North  America  Act,  sec!  92,  sub-sec.  14, 
to  legislate  regarding  the  constitution, 
maintenance  and  organization  of  Provincial 
Courts,  includes  the  power  to  define  the 
jurisdiction  of  such  Courts  territorially  as 
well  as  in  other  respects,  and  also  to  define 
the  jurisdiction  of  the  judges  who  constitute 
such  Courts.  The  Acts  of  the  Legislature 
of  British  Columbia  (C.S.B.C,  c.  25,  sec. 
14),  authorizing  any  County  Court  judge  to 
act  as  such  in  certain  cases  in  a  district 
other  than  that  for  which  he  is  appointed, 
and  53  Vict.,  c.  8,  sec.  9,  which  provides 
that  until  a  County  Court  judge  of  Koote- 
na,y  is  appointed  the  judge  of  the'  County 
Court  01  Yale  shall  act  as  and  perform  the 
duties  of  the  County  Cour^  judge  of  Koote- 
nay,  are  intra  vires  of  the  said  Legislature 
under  the  above  section  of  the  British  North 
America  Act.  The  Speedy  Trials  Act  51., 
Vict.,  0.  47  (Dominion),  is  not  a  statute 
conferring  jurisdictioii,  but  is  an  exercise 
oJ  the  power  of  Parliament  to  regulate 
criminal  procedure.      By  this.  Act  jurisdio- 
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tion  is  given  to  "any  judge  of  a  County 
Court"  to  try  certain  criminal  offences: — 
Held,  that  the  expression  "any  judge  of  a 
Coxmty  Court"  in  such  Act  means  any  judge 
having,  by  force  of  the  Provincial  law  regu- 
lating the  constitution  and  organization  of 
County  Courts,  jurisdiction  in  the  particu- 
lar locality  in  which  he  may  hold  a  "speedy 
trial."  The  statute  would  not  authorize  a 
County  Court  judge  to  hold  a_  "speedy  trial" 
beyond  the  limits  of  his  territorial  juris- 
diction without  authority  from  the  Provin- 
cial Legislature  so  to  dq.  In  re  County 
Courts  of  British  Colurnbia,  21  S.C.E.  446. 
2.  Power  c;f  the  Provincial  Legislature 
over  jyrisdiction  and  procedure  in  civil 
matters  in  tke  Supreme  Court  of  British 
Columbia.]  —  The  Provincial  Legislature 
had,  by  an  Act  pased  in  1881,  declared  that 
the  sittings  of  the  Supreme  Court  for 
reviewing  nisi  prius  decisions,  motions  for 
new  trijils,  etc.,  should  be  held  only  once  in 
each  year,  and  on  such  day  as  should  be 
fixed  by  Rules  of  Court,  and  that  the  Lieu- 
tenant-Governor in  Council  should  have 
power  to  make  such  feules  of  Court: — Held, 
1.  That  the  Supreme  Court  of  British 
Columbia  is  not  a  Provincial  Court  within 
the  meaning  of  the  British  North  America 
Act,  sec.  92,  sub-sec.  14,  and  that  the  Pro- 
yincial  Legislature  had  not  power  to  make 
laws  regulating  its  procedure  or  any  power 
to  diminish  or  repeal  its  powers,  authori- 
ties or  jurisdiction,  npr  to  allot  any  juris- 
diction to  any  particular  judge  thereof,  nor 
to  alter  or  add  to  any  of  the  existing  terins 
and  conditions  of  the  tenure  of  xi&de-  by  the 
judges,  whether  as  to  residence  or  other- 
wise. 2.  That  even  if  it  had  such  power,  it 
had  no  rigjit  to  delegate  its  exercise  to  the 
Lieutenant-'Governor  in  Council.  3.  That 
the.  power  resided  in  the  Dominion  Parlia- 
ment. Sewell  V.  British  ColumMa  Towing 
Co^  The  "Thrasher  Case,"  1  bTc.R.,  Pt.  I., 
153. 

NOTE.^ — The  matters  in  question  having 
been  referred  -to  and  argued  before  the' 
Supreme  Court  of  Canada,  under  sec.  52  of 
the  Supreme  and  Exchequer  » Courts  Act, 
.judgment  was  delivered  on  15th  May,  1883,~ 
holding  that  the  Provincial  Legislature  of 
British  Columbia  had',  the  powers  in-  ques- 
tion.    lUd,,  1  B.C.R.,  Pt.  I.,  243-244. 

3.  Speedy  trial — County  Court  Amend- 
ment Act,  1890.] — Plaintiff  in  error  was 
tried  and  convicted  for  -  housebreaking  and 
larceny  before  the  judge  of  the  County 
Court  of  Kootenay,  there  being  no  county 


judge  commissioned  for  the  latter  county 
by  the  Governor-General  of  Canada.  By  the 
Speedy  Trials  Act  (C.S.C.,  c.  175),  as 
amended  by  51  Viet.,  c.  46,  the  expression 
"judge"  in  the  Province  of  British  Colum- 
bia, was  defined  to  mean  the  Chief  Justice 
or  a  puisne  judge  of  the  Supreme  Court, 
or  a  judge  of  a  County  Court.  But  by 
52  yiot.^  c.  47,  this  definition  of  a  judge  is 
repealed,  and  in  lieu  thereof  it  is  provided 
that  in  the  Province  of  British  Columbia 
the  expression  "judge"  means  and  includes 
the  Chief  Justice  or  a  puisne  judge  of  the 
Supreme  Court,  or  any  judge  of  a  Coiinty 
Court.  By  the  Provincial  statute,  53  Vict., 
0.  8,  sec.  9,  the  "County  Courts  Amendment 
Act,  1890,"  it  is  enacted  as  follows:— "Until 
a  County  Court  judge  of  Kootenay  is 
appointed,  the  judge  of  the  Coimty  Court 
of  Yale  shall  act  as  and  perform  the  duties 
of  the  County  Court  judge  of  Kootenay,  and 
shall,  while  so  acting,  -whether  sitting  in 
the  Coimty  Court  Kistriot  of  Kootenay  or 
not,  have,  in  respect  of  all  actions,  suits, 
matters  or  proceedings  being  carried  on  in 
the  Couiity  Court  of  Kootenay,  all  the 
powers  and  authorities  that  the  judge  of 
the  County  Court  of  Kootenay,  if  appointed 
and  acting  in  the  said  district,  would  have 
possessed  in  respect  of  such  actions,  suits,- 
matters  and  proceedings]  and  for  the  pur- 
poses of  this  Act,  but  not  further  or"  other- 
wise, the  several  districts  as  defined  by  sees. 
5  and  7  of  the  County  Courts  A(St,  over 
which  the  County  Court  of  Yale  and  the 
County  Court  of  Kootenay,  respectively, 
have  jurisdiction,  shall  be  united"  :^-Held, 
on  appeal,  quashing  the  conviction,  that  the 
judge  had  no  jurisdiction  to  try  the  plaintiflF 
in  error  either  by  virtue  of  the  Speedy 
Trials  Act  and  Amending  Acts,  or  by  see. 
9  of  the  County  Courts  Amendment  Act, 
1890  (British  Columbia),  which  section,  so 
far  as  it  ,purport8  to  appoint  the  Comity 
Court  judge  of  Yale  to  act  as  and  perform 
the  duties  of  the  County  Court  judge  of 
Kootenay,  is  ultra  vires  of  the  Provincial 
Legislature.  Piel  Ke-ark-an,  plaintiff  in 
error  y.  Her  Majesty  the  Queen,  defendant 
in  error,  2  B.C.R.  53;    21  S.C.R.  446. 

4.  Commission  of  Oyer  and  Terminer.'] 

— The  Lieutenant-Governor  has  power  to 
issue  commissions  of  oyer  and  terminer. 
R.  V.  Malott,  1  B.C.R.,  Pt.  II.,  207,  212; 
R^  V.  Sproule,  1  B.C.R.,  Pt.  II.,  219. 

5.  Canada  Police  Act.]— Although  the 
Peace  Preservation  Act,  1869,  32-33  Vi^t. 
(Can.),  c.  24,  makes  no  proyision  for  the 
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appointment  of  a  "commissioner"  under 
that  Act,  yet  its  provisions  can  be  enforced 
here  by  a  commissioner:  appointed  for  the 
Province  under  the  Cahada  Police  Act,  31 
Vict.,  c.  28,  as  such  Police  Commissioner  is 
a  justice  of  the  peace  in  respect  of  the 
"criminal  laws  and  other  laws  of  the  Domin- 
ion." The  Peace  Preservation  Act,  1869, 
and  the  Canada  Police  Act,  1868,  can  be 
enforced  in  this  Province  as  they  are  intra 
vires  of  the  Parliament  of  Canada,  under 
sec.  101  and  sub-sec.  10  (a),  (c),  sec.  92, 
of  the  British  North  America  Act,  1867. 
The  word  "provincial,"  in  sub-sec.  14,  sec. 
92,  British  North  America  Act,  1867,  is  to 
be  read  in  its  political,  and  not  in  its  geo- 
graphical sense.  Keefer  v.  Todd,  X  B.C.E., 
Pt.  II,  249. 

6.  Magistrate — Civil  jurisdiction  of,]-^ 
A  Provincial  statute  providing  that  -sti- 
pendiary magistrates  and  police  inagistrates 
shall  have  jurisdiotion  to  hear  and  deterr 
mine  actions  of  any  kind  of  debt  where  the 
sum  demanded  does  not  exceed  $100  is  intra 
vires.  In  re  a  certain  statwte  of  the  Prov- 
ince of  British  CoVumhia  intituled  "An  Act 
to  confer  limited  d/nl  ju/risdiction  upon 
Stipendiary  Magistrates  a/nd  Police  Magis- 
trates," 5  B.Cn.  246. 

7.  Creation  of  Mining  Courts-] — ^^  w. 
conjpetent  to  the  Provincial  Legislature  to 
create  Mining  Courts  and  to  fix  their  juris- 
diction, but  not  to  appoint  oflScers  thereof 
with  judicial  functions.  Bu/rk  v.  Tunstal, 
2  B.C.R.  12;    X  M.M.C.  61. 

8.  Jurors  and  jury  lists.] — The  prescrib- 
ing of  the  qualificatioiis  for  jurors  and  of 
the  manner  of  preparing  jury  listsf  by  the 
Jurors  Act,  1883,  is  not  a  matter  of  crim- 
inal procedure,  but  is  a  matter  belonging 
to  the  organization  of  Provincial  Courts, 
and,  therefore,  constitutional.  R.  v.  Sproule, 
1  B.C.R.,  Pt.  II.,  219. 

9.  Liquor  License  Regulation  Act,  Brit- 
ish Columbia,  1891.] — ^The  Liquor  License 
Regulation  Act,  British  Columbia,  1891,  sec. 
4,  providing  '  for  the  closing  of  saloons 
between  II  p.m.  on  Saturday  night,  and  1 
a.m.  on  Monday  morning,  is  intra  vires  of 
the  Provincial  Legislature  as  a  police  regu- 
lation, and  is  not  an  interference  with  trade 
and  commerce.  Sauer  v!  Walker,  2  B.O.R. 
93. 

i3.  Matters  of  a  Local  or  Private  Nature. 

1.  Coal  Mines  Regulation  Amendment 
Act,  1890.] — The  provision  in  see.  4  of  the 
Coal  Mines  Regulation  Act,  as  amended  by 


the  Coal  Mines  Regulation  Amendment  Act, 
1890,  sec.  X,  that  "No  Chinamen  shall  be 
employed  in,  or  allowed-  to  be  for  the  pur- 
pose of  employment  in,  any  mine  to  which 
this  Act  applies, 'below  ground,"  is  within 
the  constitutional  power  of  me  Provincial 
Legislature  as  being  a  regulation  of  coal 
mines,  and  is  not  il^tra  vires  as  an  inter- 
ference with  the  subject'  of  aliens.  In  re 
the  Coal  Mines  Regulation  Amendment  Act, 
1890,  5  B.C.R.'306;    1  M.MC.  116. 

2.  Preservation  of  game.]— A  clause  in 
a  Provincial  statuie  which  contained  other 
provisions  for  the  protection  of  game  within 
the  Proviace,  provided:  "No  person  shall 
at  any  time  purchase,  or  hjive  in  possession 
with  intent  to  export  or  cause  to  be 
exported  or  carried  out  of  the  limits  of  this 
Province,  or  shall  at  any  time  or  in  any 
manner  export,  dr  cause  to  be  exported  or 
carried  out  of  the  Province,  any,  oi:  any 
portion   of   the    (game)    animals    or   birds 

mentioned  in  this  Act  in"  their  raw 
state": — ^Held,  affirming  a  conviction  of 
defendant  for  having  deer  hides  in  his  pos- 
session in  their  raw  state  with  intent  to 
expert  same,  thitt,  as  the  preservation  of 
game  within  the  Province  is  within  the  com- 
petence of  the  Provincial  Legislature,  the 
prohibition  against  export  did  not  render, 
the  enactment  ultra  vires  as  interference^ 
with  trade  and  -commerce,  such  provision 
being  subsidiary  and  incidental  to  the  gen- 
eral purpose  of  the  statute.  Regina  v. 
Boscomtx,  4  B.CJR.  132. 

3.  Class  legislation.] — It  is  not  compe- 
tent to  the  Provincial  Legislature  or  to  a 
municipality  to  deprive,  generally,  particu- 
lar nationalities  or  individuals  of  the 
capacity  to  take  out  a  mimicipal  trade 
license;  e.g.,  a  Chinaman  has  a  right  to 
apply  for  a  payTibroker's  license.  Regina 
V.  Corporation  of  Victoria,  at  the  prosecu- 
tion of  Mock  Fee  and  amother,  1  B.C.R.,  Pt. 
IE,  331. 

4.  Coal  mine  regulation — Employment 
of  Chinamen.] — An  enactment  by  a  Provin- 
cial Legislature  that  no  Chinaman  shall  be 
employed  in  mines  is  beyond  its  competence, 
inasmuch  as  by  the  British  North  Amerida 
Act,  1867,  sec.  91,  sub-sec.  25,  legislation 
with  respect  to  "naturalization  and  aliens", 
is  reserved  exclusively  to  the  Parliament  of 
the  Dominion.  Union  ColUery  Go.  of  Brit- 
ish 'Oolumbia  v.  Bryden,  1  M.M.C.  337; 
1899,  A.C.  580. 

5.  Sale  of  milk.]-^9C.  20  of  the  Provin-, 
cial  Government  regulations-  governing  the. 
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sale  of  milk  and  the  manageiueiit  of  dairies, 
cow  sheds  and  milk  shops,  is  ultra  vires,  as 
being  repugnant  to  the  Dominion  legislation 
on  the  same  subject.  Beas  v.  Oarvin,  13 
B.C.R.  331. 

14.  Agriculture. 

1.  AnimaJ».]^^The  Animals  Contagious 
Diseases  Act  (S.C.  1903,  e.  11)  ■  is  intra^ 
vires  of  the  Dominion  Parliament.  Brooks 
V.  Moore,  13  B.O.E.  01. 

2.  Sale  of  milk.]-— Sec.  20  of  the  Provin- 
cial regulations  for  the  sale  of  milk  and  the 

.  management  of  dairies,  cow  sTieds  and  milk 
shops,  is  ultra  vires  ?is  being  repugnant  to 
the  Dominion  legislation  on  the  same  sub- 
ject.     R.  V.  Garvin,  13  B.C.E.  331. 


15.  Education. 

School,  teachers — Salaries  of.] — A  Pro- 
vincial enactment  providing  that  a  pertain 
proportion  of  the  salaries  of  public  school 
teachers'  employed  in  a  municipality  shall 
be  paid  by  the  municipality  is  intra  vires. 
The  Attorney-General  of  British  OoVusinbia 
V.  The  Corporation  of  the  City  of  Victoria, 
2  B.C.R.  1. 

See  Companies. 

See  Public  Lands. 

See  Railways. 

See  Waters  and  Watebcoitesbs. 


CONTAGIOUS    DISEASES. 

See  Constitutional  Law. 
SeeBCEALTH. 


CONTEMPT  OF  COURT. 

I.  In  Geneeal,  209. 
II.  Paeticulau   Contbmnoes,   210. 

A.  Aspersions  on  jucRoial  officer:   pub- 

Ueations  pending  suit,  210. 

B.  Disobedience  of  order  of  Court,  211. 
III.  Practice,  211. 


I.  In  General. 

Observations  in  newspaper  pending  suit 
— ^Application  to  commit — Criminal  Code,^ 
sub-sec.  290,  et  seq. — ^R.S.B.C.  1897,  c.  56, 
sec.  10.] — The  Supreme  Court  has  no  power 
to  decide  the  validity  of  an  appointment  of 


one  of  its  members.  The  Court  has  power 
summarily  to  commit  for  constructive  con- 
tempt notwithstanding  sub-sees.  290,  292 
and  293  of  the  Criminal  Codej  ,  but  the 
Court  will  not  exercise  the  power  where  the 
offence  is  of  a  trifling  nature,  but  only  when 
necessary  to  prevent  interference  with  the 
coxirse  of  justic?.  A  statement  in  a  news- 
paper .editorial  to  the  effect  that  one  of .  the 
parties  to  a  pending  suit  will  lose  the  case, 
is  a  contempt  of  Court.  A  statement  to 
the  effect  that  a  judge  of  the  Court  having 
taken  an  active  part  in  a  general  election, 
would  have  to  devote  his  spare  moments  to 
schooling  himself  into  ■  f orgetf ulness  of  his 
political  career,  is  not  a  contempt.  A  state- 
ment to  the  effect  that  the  spectacle  of  such 
judge  trying  election,  cases  is  not  edifying, 
and  that  it  does  not  produce  a  good  impres- 
sion in  the  public  mind,  is  not  a  contempt. 
A  party  to  a  suit  has  status  to  move  to 
commit  a  stranger  to  the  suit  for  construc- 
tive contempt,  although  no  affidavit  is  filed 
by  him,  or  on  his  behalf,  to  the  effect  that 
the  alleged  contempt  is  calculated  to  preju- 
dice him  in  his  suit.  Any  person  may 
bring  to  the  notice  of  the  Court  any  alleged 
contempt.  Stoddart  v.  Prentice,  6  B.C.R. 
308. 


II.  Pabtioulae  Contbmnoes. 

A.  Aspersions  on  Jufiioial  Offioer:    Publi- 
cations Pending  Suit. 

Constructive  contempt.] — The  Supreme 
Court  has  no  power  to  decide  the  validity 
of  the  appointment  of  one  of, its  members. 
The  Court  has  power  summarily  to  commit 
for  constructive  contempt,  notwithstanding 
sub-sees.  290,  292  and, 293  of  the  Criminal 
Code,  but  the  Court  will  not  exercise  the 
power  where  the  offence  is  of  a  trifling 
nature,  but  only  when  necessary  to  prevent 
interference  with  the  course  of  justice.  A 
statement  in  a  newspaper  editorial  to  the. 
effect  that  one  of  the  parties  to  a  pending 
suit  will  lose  the  case,  is  a,  contempt  of 
Court.  A  statement  to  the  effect  that  a 
judge  of  the  Court,  having  taken  an  active 
'part  in  a  general  election,  would  do  well  to 
devote  his  spare  moments  to  schooling  him- 
self into  forgetfulness  of  his  political  career,  ■ 
is  not  a  contempt.  A  statement  to  the 
effect  that  the  spectacle  of  such  judge  trying.: 
election  cases  is  not  edifying,  and  that  it 
does  not  produce  a  good  impression  in  the 
public  mind,  is  not  a-  contempt.  A  party  to 
a   suit   has   status-  to   move   to   commit   a 
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stranger  to  the  suit  for  constructive  con- 
tempt, although  no  affidavit  is  filed  by  him, 
or  on  his  behalf,  to  the  effect  that  the 
alleged  contempt  is  calculated  t"o  prejudice 
him  in  his  suit.  Any  person  may'bring-to 
the  notice  of  the  Court  any  alleged  con- 
tempt.    StoMwrt  V.  Prentice,  6  B.C.R.  308. 

B.  DisohedAence  of  Order  of  Oourt. 

1.  Order  of  local  judge.] — ^An  ex  parte 
restraining  order  niade  by  a  local  judge 
must  be  obeyed  until  set  aside.  Leberry 
V.  Branden,  7  B.C.R.  403. 

2.  Breach  o(  injunction.] — A  person  who 
receives  telegraphic  notice  of  an  injunction 
and  fails  to  conform  his  conduct  tliereto 
will  be  attached.  The  Oimadicm  Padfio 
NwvigaUon  Co.  v.  Vancoiwer  Corporation, 
2  B.C.R.  298. 

3.  Persons  not  named  in  injunction.] 
— ^Persons  not  named  in  an  injunction  are 
not  liable  to  be  oommi'tted  for  breach  of  it, 
unless,  with  knowledge  °i'  ttie  injunction, 
they  interfere  and  commit  the  act  enjoined, 
in  which  case  they  are  liable  for  Contempt 
of  Court.  DeCosmos  v.  The  Victoria  and 
Esquimau  Telephone  Co.  (Ltd.),  3  B.C.R. 
347. 

III.  Peaotice. 

1 .  Proof  of  offence.  ] — Contempt  of  Court 
being  a  criminal  offence,  on  the  hearing  of 
an  application  to  commit,  nothing  will  be 
inferred,  and  it  is  necessary  to  prove  the 
cliarge  with  particularity.  In  re  Scaife, 
Potts  V.  The  City  of  Victoria  and  the  Gon- 
soUddted  Railway  Company,  5  B.C.R.  153. 

2.  Proper  remedy.] — Upon  motion  for  a 
writ  of  attachment  against  the  manager  of 
a  defendant  company  for  disobeying  an 
injunction    restraining    the    company,    its 

*  agents,  servants,  etc.,  from  '  blasting  or 
depositing  rock  upo^  the  plaintiffs'  mineral 
claim,  it  was  objected:  (1)  Under"  r.  451, 
that  there  was  no  memorandum  of  the  con- 
sequence of  his  disobedience  endorsed  on  the 
order.  (2)  That  the  notice  of  motion  for 
attachment  was  not  personally  served  on 
the  manager,  but  only  on  the  solicitor  for 
the  defendant  company.  Counsel  had 
appeared  for  the  manager  and  obtained  sev- 

.  eral  adjournments  of  the  motion  to  obtain 
affidavits  on  tjie  merits,  which  finally  were 
not  forthdoming: — Held,  per  Bole,  L.J.,  S.C., 
overruling  the  objections:  1.  That  r.  451 
does  not  apply  to  prohibitory  injunctions. 
2.  That  the  want  of  personal  service  of  the 
notice   of   motion   upon   the   manager   was 


waived  by  the  adjoumfaents  at  his  request. 
Upon  appeal :—Beld,  allowing  the  appeal: 
That  committal  and  not  attachment  is  the 
appropriate  remedy  for  breach  of  a  pro- 
hibitory injunction.  That  personal  service 
of  a  notice  of  motion  is  an  essential  pre- 
requisite to  committal,  and  that  the  partj 
applying  in  a  case  proper  for  committal  is 
not  absolved  from  "the  necessity  for  such 
personal  service  by  moving  for  attachment 
instead  of  committal.  That  the  objection 
of  want  of  personal  service  of  the  notice 
was  not  waived  by  the  adjournments.  The 
Golden  Gate  Mining  Company  v. '  The 
Granite  Creek  Mining  Company,  5  B.C.R. 
145. 


CONTRACT. 

I.  FoBMATioN  or  Obligation,  213. 

A.  In  General,  213. 

B.  Intention  to  contract  binding  ohli- 

gation,  215. 

C.  Definiteness,^  215. 

D.  Offer  and  acceptance,  216. 

E.  Terms,  notice  of,  220. 
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A.  Privity  of  contract,  220. 

B.  Contracts  of  agents,  221. 

C.  Contracts  of  aUens,  222. 
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A.  In  general,  222. 

B.  Under  seal,  222. 

IV.  Stattttb  or  Featjiis,  224. 

A.  In  general,  224. 

B.  Vote  or  memorandum,  224. 

C.  Descrifption  of  property,  227. 

D.  Parties,  227. 

E.  Signature  iy  agent,  228. 

F.  Part  performance,  228., 
v.  Consideration,- 229. 

VI.  CONSTEUCTION,  "229. 

A.  In  general,  229.      ' 

B.  Particular     words,     phrases     and 

cases,  231. 

1.  Not  less  than,  231. 

2.  Words  of  estimation,  232. 

3.  As  to  transfer  of  property,  232. 
_  (o)  Realty,  232. 

(7))   Personality,   232.    ' 

4.  Arbitration  clauses,  ^35. 

O.  Covenants,  dependent  or  indepen- 
dent, 236. 

VII.  Paeol  Evidence,  237. 
VIII.  Assignment,  238. 

A.  In  general,  238. 

B.  Novation,  239. 

C.  Contract   runnmg  i  with   property, 

240. 


213 


CONTEAOT 


214 


-,        A. 


IX.  Ilmigalitt,  240.  , 

A.  Transactions  proMbited  by  statute, 
-  240. 

B.  Transactions    contrary    to    public 

poUoy,  242. 
-  1.  In  general,  242. 

2.  Stifling  criminal  proseoution,243 

3.  Fraud  on  third  persons;  243. 

4.  Gaming     and     ■wagering     con- 

tracts, 244. 

5.  Champerty,   244. 

6.  Restraint  of  trade,  245. 

G.  Beoovery    under    illegal    contract, 
245.' 
X.  Mistake,  247. 
I  DxTRESS  AND  Undue  iNFLOTiNOB,  247. 
XII.  Election,  247.  - 

XIII.   IMPOSSIBILITT,    248. 

A.  In  general,  248. 

B.  Implied  cotr^dition,  248. 
3CIV.  Pbepormanob:    Breach,  249. 

A.  Who   entitled  to  enforce  perform- 

ance,' 249.  ... 

B.  Time  of  performa/nee,  250. 

C.  (Conditions,  250. 

D.  Repudiation,  252..     ^ 

E.  Breach  by  negligent  performance, 

.  252. 

F.  -Effect  of  breach,  252. 
XV./ Discharge,  253. 

A.  In  general','  253. 

B.  Payment,  253. 

G.  Appropriation  of  payrnents,  253. 
D.  Accord  and  satisfaction,  255, 

XVI.    CONSTRtrOTIVE   CONTBAOXS,    256. 

4.  Money  paid,  256. 

B.  Money  had  and  received,  257. 


I.   POEMATION    OF    OBLIQATIONSf. 

^      A.  In  General. 

1.  Agency  —  Estoppel.] — Prior  to  the 
issue  of  a  Crown  grant  to  the  defendants 
(as  trustees  for  the  Canadian  Pacific  Rail- 
way Company)  ^  of  some  6,000  acres,  the 
plaintiff,  with  others,  who,  notwithstand- 
ing a  reserve  placed  upon  the  land,  had  set- 
tled upon  some  lots  near  Granville,  peti- 
tioned the  C.C.L.  &  W:  that  clemency  would 
be  shown  them,  and  that  they  might  be 
allowed  to  purchase  their  improved  land 
on  fair  terms.  While  the -negotiations  for 
the  issue  of  the  Crown  grant  were  being 
carried  on  between  the  C.C.  and  B.  (the 
agent  of  the  company),  the  C.C.  requested 
B.  to  authorize  him  (the  C.C.)  "t6  inform 
all  such,  persons  as  shall  be  found  to  have 
located  In  a  bona  fide  manner  previous  to 
4th  August,  and  who  have  made  substantial 


improvements  thereon,"  that  the  company 
would  sell  to  each  such  locatee  his  respec- 
tive lot  at  $200.  To  this  B.  replied,  some- 
what varyitag  the  conditions,  but  giving  the 
C.C.  no  authority  to  communicate  with 
plaintiff  and  other  petitioners.  On  the 
same  day  that  the  Crown  grant  issued,  the 
C.C.  -announced  to  the  petitioners  -that  the 
company  would  convey  to  them  their 
respective  lots  on  terms  somewhat  different 
from  those  mentioned  either  in  his  letter 
to  B.  or  in  B.'s  letter  to  Mm.  The  company 
afterwards '  refused  to  convey  to  plaintiff 
his  lot.  On  motion  for  judgment: — Held, 
that  the  C.C.  was  neither  the  agent  of  the 
plaintiff  nor  a,  trustee  for  him,  and  that 
there  was  no  concluded  agreement  of  which 
the  plaintiff  could  claim  performance;  and 
although  the  plaintiff  had  substantially 
coihplied  with  the  conditions  proposed,  his 
action  must  be  dismissed,  but  without  costs. 
As  there  was  no  evidence  that  the  defend- 
ants were  aware  of  the  plaintiff's  improve- 
ments:— ^Held,  that  the  doctrine  of  estoppel 
^id  not  apply.  Ha^/den  v.  Smith  &  Angus, 
1  B.C.R.,  Pt.  II.,  312. 

2.  IIIusoiT — Promise  to  form  company 
and  allot  reasonable  amount  of  stock  to  be 
amicably  determined.] — Where  on  a  sale  of 
mineral  claims  the  purchaser  promises  and 
agrees  to  form  a  company  to  take  over  the 
claims,  and  that  the  vendor  shall  have  in 
such  company  a  reasonable  amount  of  stock, 
to  be  amicably  determined  between  them, 
and  then  refuses  to  foym  a  company,  the 
vendor  has  a  right  of  action,  as  the  agree- 
ment is  not  illusory.  Briggs  v.  Newswan- 
der,  8  B.C.R.  402;    32  S.C.R.  405. 

3.  Illusory  promise — ^Agreement  to  pay 
such  sum  as  W.  H.  shall  consider  right — 
Release.] — Plaintiff  had  performed  services 
for  a  mining  company  for  over  three  years, 
when  the  following  resolution  was  passed: 
"Resolved,  and  carried  unanimously,  that 
Mr.  H.  E.  C.  be  requested  to '  accompany 
Messrs.  H.  and  M.  to  England,  and  assist 
them  in  negotiating  the  sale  of  the  mines, 
and  that  he  be  paid  for  his  expenses  $70 
by  each  of  the  aforesaid  thirteen  interests, 
and  such  further  sum  as  Mr.  W.  H.  shall 
consider  right  upon  the  sale  of  the  mines, 
in  consideration  of  his  services  to  the  part- 
nership." The  plaintiff  proceeded  to  Eng- 
land acordingly,  and  in  the  result  a  sale  of 
th«  mines  was  effected.  W.  H.  declined  to 
allow  plaintiff  anything,  and  the^  defendants 
refused  to  pay  him  anything  for  his  ser- 
vices, either  before,  or  consequent  on,  the 
resolution.      At  the  trial  the  jury  found  a 
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verdict,  and  judgment  was  entered  for  the 
plaintiff  for  $1,350  for  the  former,  and 
$4,350  for  the  Ifitter  services.  On  appeal  to 
the  Full  Court:— Held,  (1)  that  thereaolu-^ 
tion  affected  subsequent  services  only,  and 
that  it  contained  no  contract  upon  which 
the  plaintiff  could  recover  anything.  (2^) 
Its  acceptance  constituted  an  agreement  by 
the  plaintiff  to  abide  by  the  decision  of 
W.  H.  to  the  exclusion  of  any  right  of  action 
for  the  subsequent  services  upon  a  quantum 
meruit,  and  that  the  judgment  as  to  the 
$4,350  should  be  set  aside.  "  (3)  A  vested 
right  of  action  can  only  be  discharged  by 
paymemt,  release  under  seal,  or  accord  and 
satisfaction,  and,  as  plaintiff  had"  at  the 
date  of'  resolution  such  a  right  in  respect 
of  Ms  prior  services,  the  resolution  could 
not  be  construed  as  affecting  it,  and  that 
the  judgment  for  $1,300  should  stand. 
Croasdaile  v.  Hall,  3  B.C.R.  384. 

4.  Mutuality.] — A  saloon  keeper  paying 
.  the  stipulated  fee  to  a  municipality  for  a 
stipulated  period  of  license  to  sell,  etc.,  has 
a  contract  which  the  municipality  cannot 
infringe  upon  by  subsequent  by-law.  In  re 
Clay  ojnd  the  City  of  Victoria,  1  B.C.K.,  Pt. 
n.,  300. 

,    B.  Intention,  to  contract  Binding 
Obligation. 

1.  Lack  of  consent.] — ^A  clergyman  in 
British  Columbia  is'  not  bound  to  perform 
the  ceremony  of  marriage,  but,  if  he  does, 
the  rights  and  usages  of  his  church  or 
denomination,  and  the  accustomed  form, 
miist  be  followed  s — ^Held,  also,  marriage 
between  non-Christians  ought  to  be  left  to 
their  own  officiants  or  to  thte  registrar.  A 
inarriage  purporting  to  have  been  solemn- 
ized by  a  Wesleyan  minister  between  two 
Chinese  was  void  for  want  of  understanding 
on  the  woman's  part  of  the  nature  of  the 
ceremony  and  of  any  inteiition  to  contract. 
In  re  Ah  Lie,  1  B.C.K.,  Pt.  I.,  261. 

2.  Government  service.] — Where  the 
petitioner  performed  services  for  the  Pro- 
vincial Government  without  making  any 
stipulations  as  to  payment,  it  was  held  there 
was  no  contract  enforceable  at  law. 
DeCosmos  v.  Beg.,  1  B.C.R.,  Pt.  II.,  26. 


C.  DefiMiteness.  , 

1.  Uncertainty.] — ^A  real-estate  aigent,  in 
negotiating  a  sale  of  land  to  the  plaintiffs 
on  behalf  of  the  owners,  which  sale  was  car- 
ried through,  promised  that  he  would  "make 


them  a  profit  of  $30,000  within  sixty  days, 
or  take  the  .property  himself."  In  an 
action  to  enforce  the  promise  as  an  agree- 
ment:— ^Held,  that  the  contract  was  indi- 
visible; that  it  was  too  vague  for  the  Court 
to  enforce,  and  void  for  uncertainty.  Flet- 
cher V.  Bolden,  19  B.C.R.  567. 

2.  Contract  according  to  sample — 
Uncertainty.] — ^Where  a  contract  provides 
for  the  manufacture  according  to  specifica- 
tions of  an  article  "equal  in  every  respect 
to  a  sample  to  be  produced,"  and  no  sample 
is  produced  and  agreed  upon,  the  contract 
is  void  for  uncertainty,  and  no  action  can 
be  brought  for  breach  of  it  by  either  party. 
Eerr  &  Begg  v.  Cotton,  2  B.C.R.  246. 

3.  Mineral  law — ^Partnership — "In  on 
it."] — Plaintiff  having  discovered  "mineral 
float"  communicated  its  situation  to  the 
defendant  upon  a  verbal  agreement  by  the 
latter,  that  in  the  event  of  his  thereby  dis- 
covering the  ledge,  and  discovering '  a  min- 
eral claim,  the  plaigi;iff  should  be  "in  on 
it":— Held,  that  tfig  words  "in  on  it" 
imported  a.n  agreement  to  give  the  plaintiff 
an  interest  in  the  nature  of  a  partnership 
or  co-ownership;  that,  in- the  absence  of 
anything  in  a  partnership  contract  to  the 
contrary,  the  presumption  of  law  is  that 
the  partnership  shares-  are  equal,  and  that 
the  contract  was  not  void  for  uncertainty. 
Wells  V.  Petty,  5  B.C.R.  353. 

4.  Mineral  claims — Purchewe  of — Agree- 
ment to  form  company.] — ^Where  on  a^ale 
of  mineral  claims,  the  purchaser  promises 
and  agrees  to  form  a  company  to  take  over 
the  claims,  and  that  the  vendor  shall  have 
in  such  company  a  reasonable  amoimt  of 
stock,  to  be  amicably  determined  between 
them,  and  then  refuses  to  form  a  compajiy, 
the  vendor  has  a  right  of  action,  as  the 
agreement  is  not  illusory.  Briggs  v.  News- 
wander,  8  B.C.R.  402;    32  S.CR.  i05. 

D.  Offer  and  Acceptance. 

1.  New  term.] — Where  the  purchaser's 
solicitors  accepted  the  offer,  and  agreed  to 
pay  the  balance  of  the  purchase  price,  add- 
ing  the  words  "so  soon  as  title  is  evidenced 
to  our  satisfaction,"  this  addition  did  not 
import  the  proposal  of  a  new  term  nor  ren- 
der the  acceptance  conditional.  Calori  v. 
Andrews,  12  B.C.R.  236;    38  S.CR.  588. 

2.  Additional  terms.] — The  plaintiff 
wrote  a  letter,  dated  the  2nd  October,  1899, 
offering  to  supply  the  defendant  with  37 
car  loads  of  hay  at  pi-ices  mentioned,  "sub- 
ject  to    acceptance    in    five    days,   delivery 
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within  six  months."  On  the  5th  October 
the  defendant  wrote  and  posted  a  letter  in 
reply,  as  follows:  "We  "W^ild  now  inform 
you  that  we  will  accept  your  offer,  on  timo- 
thy hay  as  per  your  letter  to  us  of  the  2nd 
ingt.  Please  ship  as  soon  as  possible  the 
orders  you  already  have  on  hand  and  also 
get  off  the  seven  cars  as  early  as  possible 
as  our  stock  is  very  low.  Try  and  ship  us 
three  or  four  cars  so  as  to  catch  the  next 
freight  here  from  Northport.  .  We  will 
advise  you  further  as  to  the  shipment  of 
the  thirty  cars.  Should  we  not  be  able  to 
take  it  all  in  before  jOvii  roads  break  up, 
we  presume  you  will  have  no  objection  to 
allowing  balance  to  remain  over  until  the 
farmers  can  haul  it  in.  Do  the  best  you 
can  to  get  some  empty  ears  at  once,  as  we 
must  have  three  or  four  cars  by  next 
freight."  -  This  letter  was  registered  and, 
although  it  reached  the  plaintiff's  post  office 
within  the  five  days,  yet,  by  reason  of  the 
registration,  it  was  not  received  by.  him 
until  the.  following  day.  On  the  ].2th 
October  the  plaintiff's  agent  wrote  to  the 
defendant  acknowledging  the  letter  and  say- 
ing the  acceptance  of-  the  offer  had  arriyed 
too- late,  and  that,  therefore,  the  hay  could 
not  be  furnished.  On  the  6th  November 
the  defendant  replied,  insisting  on  d^ivery 
of  the  hay  as  contracted  for  by  the  15th  of 
that  month,  and  notifying  the  plaintiff' 
that,  in  case  of  default,  they  would  buy  in 
against  the  contract,  charging  him  with 
any  extra  costs  and  expenses: — Held,  that 
the  correspondence  did  not  constitute  a 
binding  contrajpt,  as  the  parties  were  never 
ad  idem.  Oppenheimer  v.  Brackman,  9 
B.C.R.  343;    32  S:C.ll.  699. 

3.  Delivery  of  policy.] — ^An  application 
for  life  insurance  dated  the  16th  of  Sep- 
tember, 1894,  and  made  part  of  the  policy 
to  be  effected,  provided  that  the  issue  and 
delivery  of  a  policy  in  the~  usual  form  should 
be  the  only  acceptance  thereof,  and  that  the 
place  of  contract,  for  all  purposes,  should 
be  the  head  office  of  the  company  at 
Toronto.  The  policy  insured  the  appli- 
cant's life  to  the  5th  of  October,  1895,  and 
provided  that  it  would  not  be  in  force  imtil 
the  first  premium  had  been  paid  and 
accepted  and  the  receipt  delivered  to  the 
insured,  and  the  attesting  clause  stated  that  ■ 
the  company  affixed  its  seal  and  the  presi- 
dent and  managing  director  signed  aiid 
delivered  this  contract  "at  the  City  of 
Toronto  this  27th  day  of  September,  1894." 
The  insured  lived  in  British  Columbia,  and 


the  policy  and  receipt  were  posted  at 
Toronto  6n  the  27th  of  September  to  the 
company's  agent  at  Winnipeg,  and  for- 
warded by  him  on  the  1st  of  October  to  the 
insured,  who  would  not  receive  them  before 
October  7th: — ^Held,  that  the  policy  and 
receipt  were  delivered  and  the  contract  of 
insurance  A^as  completed,  at  least  as  early 
as  the.  27th  of  September,  1894,  when  the 
papers  were  posted  at  Toronto.  North 
American  Life  Assurance  Co.  v.  Elson,  33 
S,C.E.  383. 

4.  Variation  of  terms.  ]  -y Where  T.  offered 
to  purchase  lands  which  the  municipality 
had  bought  in  at  a  sale  for  arrears  of  taxes 
and  to  pay  therefor  the  amount  of  the 
arrears  of  taxes  and  costs^and  the  council 
resolved  to  accept  "the  amoimt  of  taxes, 
costs,  and  interest"  -<jliarged  against  the 
lands,  and  authorized  the  reeve  and  clerk 
to  issue  a  deed  at  that  price,  this  did  not, 
even  if  communicated  to  T.,  constitute  an 

,  acceptance  and  create  a  contract,  on  account 
of  the  variation  made  by  the  addition  of 
interest  to  the  price.  Tracy  \'.  District  of 
North  Vcmbouver,  10  B.O.R.  235;  34  S.C.E. 
132. 

5.  Building  contract.]  —  Negotiations 
were  carried  on  by  letter  between  the  par- 
ties, whereby  all  the  terms  and  conditions 
of  a  building  contract  between  them  were 
settled  and  assented,  to,  and  one  -of  the 
letters  contained  the  foUowiiig  words :  "An 
agreement  and  bond  in  the  terms  of  your 
offer  will  be  prepared  and  submitted  to  you 
for  execution  as  -soon  as  the  contract  for 
the  erection  of  the  buildings  has  been 
awarded."  The  contract  was  awarded,  and 
the  bond  (viz.,  as  a  guarantee  for  the  per- 
formance of  the  agreement)  was  executed, 
but  no  formal  agreement  was  ever  exe- 
cuted:— ^Held,  that  there  was  a  binding 
agreement  between  the  parties.  The  Koh- 
silah  Quarry  Company,  Limited  Liability 
V.  The  Queen,  5  B.C.R.  525. 

6.  Correspondence.] — Defendant,  being 
in  Montreal,  and  owning  property  in  Vancou- 
ver, instructed  his  agents  to  obtain  a,  pur- 
chaser at  $1,400,  offers  to  be  first  submitted 
to  him.  They  received  an  offer  and  gave  a 
receipt  for  a  deposit  of  $25,  "price  $1,400; 
$900  or  $950  cash,  balance  -  C.P.R.,  subject 
to  owner's  confirmation,"  and  telegraphed 
defendant:  "Deposit  on  Lot  Kitsilano, 
$1,400.  Wire  aproval  and  instructions." 
Defendant  wired  in  reply:  "$1,400  O.K. 
Letter  instructions,"  at  the  same  time  writ- 
ing that  his  papers  were  in  the  bank  and 
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could  not  be  obtained  until  his  return  to 
Vancouver;  tliat  he  wanted  $1,400  net  to 
him,  and  if  this  was  satisfactory  he  would 
complete  the  transaction  on  his  return  to 
Vancouver:' — ^Held,  that  rthere  was  no  con- 
eluderi  bargain  between  the  parties.  Held, 
also,  that  the  defendants  F.  &  F.  had  not 
represented  that  they  were,  nor  assumed 
to  act  as,  the  owner's  agents.  Williams  v. 
Hamilton  and  Forbes  &  FranhUn,  13  B.C.E. 
268. 

7.  Option.] — Defendant  on  the  4th  of 
September,  1908,  agreed^  under  seal,  to  giv« 
to  plaintiff  the  exclusive  right  to  purchase 
certain  timber  limits  at  $1.50  per  acre, 
plaintiff  to  examine  and  cruise  the  limits 
within  30  days  from  the  date  of  the  agree- 
ment^ when  if  accepted,  plaintiff  was  to 
pay  ^$2,000  and  the  balance  in  equal  por- 
tions as  stipulated.  The  cruising,  which 
was  effected  within  30  days,  was  satisfao- 
^tory: — ^Held,  that  the  option  never  became 

a  contra,ct;  that  the  examination  and 
cruising,  although  the  result  was  satisfac- 
tory to  the  plaintiff,  and  so  intimated  by 
him,  did  not  constitute  an  acceptance  of 
the  option;  that  the  option  shbuld  have 
been  accepted  within  30  days,  or  within  a 
reasonable '  time  thereafter,  and  a  tender, 
made  on  the  23rd  of  October,  1908,  was  not* 
in^the  circumstances,  a  reasonable  time,  and 
that  the  plaintiff  could  not  obtain  specific 
performance.  Gurmingham  v.  Btockham, 
IS  B.C.R.  141. 

8.  Not  ad  idem.]  —  In  .  negotiations 
between  plaintiff  and  defendant  as  repre- 
sentatiye  of  the  Grand-  Trunk  Pacific  Kail- 
way  Company,  for  the  purchase  of  one 
thousand  lots  in  the  Prince  Rupert  town- 
site,  two  letters  constituted  the  principal 
basis  of  an  understanding.  According  to 
these  letters  the  lots  were  to  be, selected  by 
plaintiff,  and  the  only  lots  which  the 
Company  would  concur  in  transferring  were 
those  embraced  in  the  "Phillips  list,"  the 
prices  to  be  fixed  by  the  defendant  Com- 
pany. The  latter  and  the  Provincial  Gov- 
ernment employed  appraisers  who  placed  an 
upset  price  on  the  townsite  lots  for  the  pur- 
poses of  an  auction  sale,  but  these  prices 
were  not  communicated  to  the  plaintiff.  It 
was  contended  for  the  plaintiff  that  the 
price  list  fixed  by  the  apl'aisera  would  be  a 
list  binding  on  the  Company  at  his 
option: — Held,  that  there  had  been  no  iden- 
tification of  the  lots  to  be  selected,  nor  a  fix- 
ing jof  prices  during  the  negotiations,  and. 


generally,  that  the  parties  were  never   ad 
idem.     Frewen  v.  Wayes,  16  B.C.K.  143. 

9.  Freeh  offer.  ]i—;Defendant  telegraphed 
"Propose  to  go  in  from  Alert  Bay  over  to 
west  coast  of  Island  hunt  elk;  guarantee 
one  month's  engagement  at  least  from 
arrival  here;  take  earliest  date  you  could 
arrive  here ;  Paget  recommends ;  state 
terms;  wire  reply."  Plaintiff  telegraphed 
in  reply:  "Five  dollars  per  day  and 
expenses";^  upon  which  the  defendant,  tele- 
graphed "All  right  please  start  on  Friday," 
but  received  no  reply,  and  on  the  same  day 
telegraphed  the  plaintiff:  "Sincerely  regret 
obliged  to  change  plans  and  therefore  will 
not  be  able  to  avail  myself  of  your  services. 
Kindly  acknowledge  receipt  this  wire; 
collect" :, — -Held),  that  there  was  no  contract. 
The  telegram  from  plaintiff  to  defendant 
was  not  an  acceptance  of  defendant's  offer, 
but  was  merely  a  quotation  of  terms  and 
could  not  bind  plaintiff  except  as  to  terms. 
The  acceptance  of  the  defendant's  offer  of  an 
engagSnent  must  be  expressed  and  could 
not  be  implied.  Little  v.  Ha/ribury,  14 
B.C.E,.  IS. 


E.  Terms,  'Notice  of. 

Conditiaii,s.] — ^In  an  action  under  the_^ 
Fatal  Accidents  Act,  it  was  proved  that  the 
deceased  was  employed  in  the  defendants' 
workshops  and  travelled  to  and  from  his 
work  on  the  defendants'  trams  with  a  pass. 
The  condition  on  the  back  of  the  pass, 
exempting  the  defendant  from  all  liability 
for  damage  to  the  person  or  property  of 
the  holder  of  the  pass,  was  not  signed  by 
the  deceased.  The  deceased  had  refused  to 
work  for  the  defendant  unless  provided 
with  a  pass.  It  was  held  that  the  jury  was 
entitled  to  find  that  the  deceased  was  not 
-maide  acquainted  with  the  conditions  on 
the  pass,  and  that  the  defendants  were  not 
absolved  from  liability.  Fa/rmer  v.  British 
Columbia  Eleetrio  Sailway  Compcmy,  16 
B.C.R.,  423. 


II.  Pasties. 
A-  Privity  of  Contract. 

Engineer   in   building   contract.] — ^In   a 

building  contract,  where  certificates  are  to 
be  given  by  the  engineer  of  the  building 
owner  to  the  contractor,  there  is  no  privity 
of  contract  between  the  engineer  and  the 
contractor.  Coughlan  v.  City  of  Victoria, 
4  B.C.R.  20. 
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B.  Contracts  of  Agents. 


1.  Perconal  liability.] — ^Where  an  agree- 
ment was  executed  on  behalf  of  a  company 
by  the  president  and  secretary-treasurer, 
and  underneath  the  execution  the  words 
were  added:  "We,  the  undersigned,  guar- 
antee payment  of  the  obligation  as  noted 
above.  Imperial  Fisheries,  Ltd.,  J.  0. 
Heam,  president;  S.  J.  Levy,  secretary- 
treasurer;  William  Kilroy,  viee-president," 
the  three  signatories  were  held  :personally 
liable  on  the  guarantee.  Johnson,  lAeber 
&  Van  Bokkelen,  Ltd.  v.  Imperial  Fisheries, 
Ltd.,  16  B.C.R.  445. 

2.  Principal  purporting  to  contract  as 
agent.] — ^Where  B.,  acting  as  principal  and 
for  himself  only,  signed  a  document  con- 
taining ttve  following  provision:  "We 
hereby   agree   to  -giv«   F.   one-half  interest 

Jn  the  following  claims  (describing  them) 
in  the  name  oif^J.  B.  &  Sons,"  without 
authority  from  the  owners  pi  two  of  the 
claims  and  'without  their  knowledge,  and 
subsequently  these  others  transferred  their 
interest  to  B.,  it  was  held  that  although 
no  such  firm  as  J.  B.  &  Sons  existed,  B. 
was  personally  bound  by  the  agreement  as 
tp  all  three  claims.  McMeekin  v.  Fwrry, 
13  B.CK.  20;    39  S.C.E.  378. 

3.  Scow  taken  in  tow  by  steamer  con- 
trary to  orders  of  owners  of  steamer — 
Liability  of  owners.] — ^Defendants'  steamer, 
-frhjch  previously  had  been  employed  carry- 
ing freight  and  passengers^  between  White 
Horse  and"  Dawson,  had  gone  out  of  com- 
mission on  23rd  September,  1898,  and  on 
that  day,  and  while  on  her  way  down  Lake 
Lebarge  to  winter  quarters,  she  took  in  tow' 
the  plaintiffs'  scow  loaded  with  goods. 
After  proceeding  some  way  the  weather 
became  bad,  and  in  endeavouringto  get  into 
shelter  the  scow  foundered,  and  the  whole 
cargo  was  lost.  In  an  action  for  damages 
against  the  owners  of  the  steamer,  evidence 
was  tendered  by  the  owners  that  those  in 
charge  of  tjie  steamer  had  been  particularly 
warned  not  to  do  any  towing,  but  this  evi- 
dence (being  objected  to  by  plaintiffs)  was 
ruled  out.  At  the  trial,  Pugas,  J.,  held 
that  defendants  were  common  carriers,  and 
therefore  IJable: — Held,  on  appeal,  that  the 
appeal  should  be  allowed  with  costs,  and 
that  the  plaintiffs  could  have  a  new  .trial 
upon  payment  of  the  costs  of  the  first  trial. 
Courtnay  v.  The  Canadian  Development 
Company,  8  B.C.R.  53. 


0.  Contracts  of  AUens. 


Jurisdiction  of  Court  and  remedies  to 
enforce  wHere  made  between  foreigners  in, 
and  to  be  performed  in  a  foreign  country.] 

— In  the  absence  of  an  agreement  ad  hoc 
with  Ms  obligee,  a  party'  is  liable  at  the 
latter's  suit  on  a  good  cause,  of  action  to 
all  the  remedies,  including  arrest  and 
imprisonment,  allowed  by  law,  and  it  is 
immaterial  that  the  parties  are  aliens,  or 
that  the  particular  remedy  sought  is  not 
allowed  in  the  foreign  jurisdiction.  The 
Court  has  jurisdiction  by  reason  of  the 
residence  of  the  parties  within  the  jurisdic- 
tion, though  the  contract  and  breach  arose 
outside  the  jurisdiction,  and  the  parties 
are  aliens.  Baxter,  v.  Jacois,  Moss,  1 
B.C.E.,  Pt.  II.,i  373. 


D.  Contracts  of  'Lunatics. 

Inquisition. J — A  finding  by  inquisition 
of  the  insanity  of  a  person  is  not  a  neces- 
sary preliminary  to  an  action  by  his  next  , 
friend  to  set  aside  his  contract  on  the 
ground  of  his  insanity.'  Insanity  once 
established  is  presumed  to  continue.  Harper 
V.  CamerOi,  2  B.C.E,.  365. 


III.   FOEM. 

A.  In    General. 

1.  Hiring — ^Municipal  corporation — Cor> 
porate  seal.] — A  person  duly  elected,  at  a 
meeting  of  the  municipal  council,  to  muni- 
cipal office,  pursuant  to  »  statute  giving 
the  municipal  corporation"  power  so  to 
appoint  its  officers,  becomes  thereby  the 
servant  of  the  corporation  without  further 
evidencing  or  ratification  of  the  contract  of 
hiring,  Neither  by  writing  under  the  cor- 
pprate  seal  or  otherwise,  and  can  maintain 
an  action  for  damages  for  not  being  received 
into  the  employment.  Tuck  v.  The  Cor- 
poration of  the  City  of  Victoria,  2  B.C.K. 
179. 

2.  Postscript.] — The  fact  that  part  of  a 
writing  appears  written  below  the  signa- 
ture of  the  party  to  be  bound  does  not 
exclude  the  subscripted  words,  if  they  were 
intended  to  form  part  of  the  agreement. 
Borland  v.  Coote,  10  B.C.R.  493;  35  S.C.R. 
282. 

B.  Under  Seal. 

1.  Trading  company.] — Contracts  by  a 
trading  company  with  reference  to  »  sub- 
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ject-matter  within  the  scope  of  its  objects 
need  not  be  under  seal.  So  a  contract  by 
a.  fish  packing  company  to  ship  all  goods 
ConsignedHo  it  on  the  ships  of  a  carrying 
company  need  not  be  imder  seal.  Com. 
Pac.  Navig.  Co.  v.  Victoria  Packing  Co.,  3 
B.C.R.  490. 

2.  Corporation.]  —  An  acceptance,  by  ' 
resolution  of  the  council,  of  an  offer  to  pur- 
chase land  bought  in  by  a  municipal  cor- 
poration at  a  sale  for  arrears  of  taxes  is 
sufficient  to  constitute  a,  contract,  and  an 
agreement  under  seal  is  not  essential. 
Tracy  v.  District  of  North  Vancouver,  10 
B.C.R.  ^235;    34  S.C.R.   132. 

3.  Municipal  corporation.] — Sec.  82  of 
the  Municipal  Act,  1892^  providing:  "Each 
municipal  corporation  shall  have  -a,  corpor- 
ate seal,  and  the  council  shall  enter  into  all 
contracts  tmder  the  same  seal,  which  shall 
be  affixed  to  all  contracts,  by  virtue  of  an 
order  of  the  council,"  is  imperative,  and 
applies  to  a,ll  contracts  of  the  corporation. 
That  the  contract  was  in  fact  wholly  exe- 
cuted, and  the  work  completed,  and  accepted 
by  the  corporation,  and  part  payment  there- 
for made,  and  that  the  clerk  of  the  corpora- 
tion had  acknowledged  an  order  by.  the  con- 
tractor in  favour  of  the  plaintiffs: — ^Held, 
not  to  operate  to  cure  the  objection  that  the 
contract  was  not  under  seal.  United  Trust 
Company  v.  Ohillvwack,  5  B.O.R.  128. 

4.  Corporate  «eal.] — ^Plaintiffs  by;  their 
statements  of  jclaini  alleged  that  they  were 
solicitors  in  partnership,  and  that  they 
werfe  duly  appointed  to  be  the  "legal 
advisers"  of  th§  defendant  corporation,  and 
were  afterwards  continuously  and  exclu- 
sively employed  as  the  solicitors  of  the  cor- 
poration. This  allegation  was  not  put  in 
issue  by  the  defendant's  pleadings.  In  con- 
formity with  a  resolution  of  the  mayor  and 
council,  the  municipal  clerk,  by  a  letter 
under  the  corporate  seal  addressed  to  the 
plaintiffs,  informed  them  that  they  had 
been  appointed  to  be  the  "legal  advisers"  of 
the  corporation.  Semble,  this  might  be 
insisted  upon  as  an  appointment  under  seal. 
The  designation  "legal  advisers"  being 
ambiguous,  may  be  interpreted  to  mean 
"Solicitors"  or  "attorneys,"  by  reference  to 
the  circumstances  of  "the  parties  at  the  time 
of  the  appointment,  and  the  acts  of  the  par- 
ties subsequently,  and  was  so  interpreted. 
An  appointment  to  be  solicitor  of  a  corpora- 
tion operates  as  a  general  retainer.  Drake 
£  Jackson  v.  Corporation  of  Victoria,  1 
B.C.R.,  Pt.  II.,  165. 


IV.  Statute  op  Fbauds. 

A.  In  General. 

Variation  by  parol  evidence.] — ^Where 
a  contract  within  the  Statute  of  Frauds  is 
duly  evidenced  by  a  proper  note  or  memor- 
andum, it  cannot  be  varied  by  a.  subseqiient 
agreement  '  not  satisfying  the  statute. 
McMeekin  v.  Vwrry,  13  B.O.R.  20;  39 
S.C.R.  378. 


B.  Note  or  Memoramdum. 

1,  Sufficiency    of.] — B.,   a   resident  of 
British   Columl^ia,   wrote  to,  his   sister   in 
England  that  he  would  like  one  of  her  chil- 
dren to  come  out  to  him,  and  in  a  second 
letter  he  said:    "I  want  to  get  some  rela- 
tion here,  for  what  property  I  have,  in  case 
of  sudden  death,  would  be  eaten  up  by  out- 
siders and  my  relations  would  get  nothing." 
On  hearing  the  contents  of  these  letters,  T., 
a  son  of  B.'s  sister  and  a  coal  miner  in  Eng- 
land, came  to  British  Columbia  and  lived 
with  B.  for  six  years."      All  that  time  he 
worked  on  B.'s  farm  and  received  a  share 
of  the  profits.     After  that  he  went  to  work- 
in  a' 'coal  mine  in  Idaho.     While  there  he 
received   a  letter   from   B.,   containing  the 
following:    "I  want  you  to  come  at  once  as 
I  am  very  bad.     I  really  do  not  know  if  I 
shall  get  over  it  or  not,"  and  you  had  better 
hurry  up  and  come  to  me  at  once,   for  I 
want  you  and  I  dare  say  you  will  guess  the 
reason  why.     If  anything  should  happen  to 
me  you  are  the  person  who  should  be  here." 
On   receipt   ofi  this   letter  T.   immediately 
started  for  the  farm,,  but  B.  had  died  and 
was  buried  before  he  reached  it.     After  his 
return  he  received  the  following  telegram, 
which  had  not  reached  him  before  he  left 
for  home:    "Come  at  once  if  you  wish  to 
see    me    alive,    property   is   yours,    answer 
immediately.       (Sgd.)'  B."       Under    these 
circumstances,    T.    claimed    the    farm    and 
stock  of  B.,  and  brought  suit  for   specific 
performaijce  of  an  alleged  agreement  by  B. 
that  the  same  should  belong  to  him  at  B.'s 
death: — ^Held,  affirming  the  judgment  of  the 
Court  below,  that  as  there  was  no  agreement 
in  writing  Jor  the  transfer  of  the  property 
to  T.,  and  the  facts  shown  were  not  suffi- 
cient to  constitute  a  part  perfotmance  of 
such  agreement,  the  fourth  section  of  the 
Statute  of  Frauds  was  not  complied  with, 
and  no  performance  of  the  contract  could 
be  decreed.      Turner  v.  Prevost,   17   S.C.R; 
283. 
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2.  Resolution   of  municipal  council.] — 

An  instrument  never -delivered,  executed  by 
the  reeve  and  clerk  of  a  municipality,  in 
the  statutory  form  of  a  conveyance  upon  a 
sale  of  land  for  taxes,  reciting  a  resolution, 
in  response  to  an  ofiCer  for  the  lands,  _  to 
accept  the  amount  of  taxes,  costs  and  inter- 
est 'charged  against  the  lands,  but.' without 
reference  to  any  contract  in  pursuance  of 
the  resolntion,  does  not  constitute  a  suffi- 
cient note  or  memorandum.  Tracy  V.  Dis- 
trict of  North  Vancouver,  10  B.C.R.  235 ; 
34  S.C.R.  132. 

3.  Resolution.]  —  Where,  two  months 
after  the  pa,ssing  of  a  resolution,  in  response 
to  an  offer  to  purchase,  to  accept  the  amount 
of  taxes,  costs  and  interest  charged  against 
certain  lands,  the  council  of  a  municipal 
corporation,  upon  receipt  of  another  offer 
for  the  same  lands,  resolves  to  intimate  to 
the  person  making  the  second  offer  that  the 
lot  has  been  sold  to  the  first  offeror,  this 
does  not  constitute  a  sufficient  note  or 
memorandum.     Hid.  , 

'  4.  Agreement  for  lease.] — It  is.  doubtful 
whether  a  memorandum  of  an,  agreement 
for  a  lease,  not  specifying  the  term,  is  suf- 
ficient to  satisfy  the  statute.  McLennan 
V.  MilUngton,  5  B.C.R.  345. 

5.  What  constitutes  a  sufficient  writing 
to  satisfy.] — In  an  axition  in  their  own 
names  by  the  vendors,  who  were  trustees, 
for  specific  perfosmance  by  defendants  of 
an  agreement  to  purchase  lands,  or  damages 
in  lieu  thereof,  or.  rescission  of  the  contract 
and  ejectment,  it  appeared  that  the  negotia- 
tions for  purchase  were  carried  on  between 
the  vendees  and  one  B.  by  means  of  a 'writ- 
ten correspondence.  B.'s. letters  contained 
the  terms  of.  sale  offered,  which  were 
accepted  by  the  defendants.  These  letters 
were  written  on  printed  letter  forms  headed 
"Canadian  Pacific  Railway  Company  Land 
Department,"  and  under  B.'s  signature  was 
the  word  "Commissioner."  The  defendants 
pleadgd  the  Statute  of  Frauds,  and  main- 
tained that  the  only  written  contract  was, 
on  its  face,  between  the  Canadian  Pacific 
Railway  Company  and  the  defendants,  and 
that  evidence  that  the  plaintiffs  were  the 
undisclosed  principals  of  B.  was  not  admis- 
sible:— ^Held,  the  form  of  the  writing  did 
not  import  that  B.  was  contracting  as  agent 
for  the  Canadian  Pacific  Railway  Company. 
2.  That  the  contract  was  by  B.  in  his  own 
name.  3.  That  evidence  was  admissible  to 
show  that  the  contract  was  made  by  B.  on 
behalf  of  unnamed  principals.     4.  That  such 


principals,  being  trustees,  were  (under  r. 
98)  entitled  to  sue  on  the  contract  in  their 
own  names  without  joining  their  oestuis  que 
trustent  as  parties.  Smith  y.  UitoheU,  3 
B.C.R.  450. 

6.  Correspondence.] — A.,  who  tempor- 
arily resided  in  England,  had  had  certain 
dealings  with  a  firm  of  real  estate  agents, 
C.  &  Co.,  in  Vancouver,  who  cabled  to  him 
enquiring  the  lowest  price,  cash,  he  would 
accept  for  a  certain  lot  in  Vancouver.  He 
replied  "$13,000  net."  C.  &  Co.  cabled 
back  that  the  best  offer  they  could  get  was 
$12,000  net  to  him,  and  asking  if  they  could 
accept.  A.  made  no  reply.  Subsequently 
G.  &  Co.  cabled  that  they  had  sold  the  lot 
for  $13,000  jiet,  had  accepted,  without  stat- 
ing purchaser's  name,  a  deposit  of  $500,  and 
asking  confirmation  by  cable.  A.  cabled 
"writing  acceptance."  The  letter  following 
upon  this  stated  that  his  reason  for 'cabling 
in  those  terms  Was  that  he  "wanted  it  dis- 
tinctly understood  that  I  could  not  complete 
the  deal  until  I  returned."  .  .  .  "It  would 
be  impossible  to  close  before,  as  the  title 
deeds  belonging  to  the  property  were  left 
in  Toronto.  I  will  accept  the  offer  on  the 
following  terms,  that  is,  the  adjustments 
to  be  calculated  to  the  first  of  April.  After 
that  time  the  purchaser  can  collect  the 
rents.  The  premises  are  leased  for  a  year 
from  last  fall.  Kindly  make  it  known  to 
the  purchaser  so  that  there  will  not  be  any 
misunaerstanding,  be  sure  and  tell  the  pur- 
chaser that  I  cannot  give  him  possession  of 
the  premises,  he  will  simply  have  to  accept 
the  present  tenant,,  of  course  I  accept  the 
thirteen  thousand  ioUars  net  iash  offer, 
with  the  understanding  that  I  am  not  to  be 
called  upon  to  produce  any  title  papers  other 
than  those  in  my  possession,  no  doubt  you 
have  explained  all  this  to  your  client." 
.  "Kindly  write  and  let  me^  know  if 
your  client  accepts  these  terms."  C.  &  Co. 
handed  this  letter  to  plaintiff's  solicitors, 
who  accepted,  "unreservedly  the  stipulations 
made '  by  -Mr.  Andrews,"  but  added,  "We 
are  ready  at  any  minute  to  pay  this  money 
over  to  Mr.  Andrews  as  soon  as  proper  title . 
is  evidenced  to  our  satisfaction."  C.  &  Go. 
communicated  this  to  A.  The  latter  in 
reply  repeated,  in  effect,  the  terms  of  his 
ioriner  letter.  There  was  some  evidence  at 
the  trial  about  a  proposed^  change  in  the 
terms  of  payment  from  a  cash  basis  to 
instalments: — Held,  that  A.'s  letter  follow- 
ing his  cable  "writing  acceptance,"  read 
with  C.   &   Co.'s  cable  announcing  sale   at 
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$13,000,  arid  the  letter  of  plaintiflf's  solici- 
tors to  C.  &  Co.  constituted  a  memorandum 
of  a  contract  between  the  plaintiff  and 
defendant  sufficient  to  satisfy  the  Statute 
of  Frauds.  Calori  v.  Andrew^,  12  B.C.R. 
236;    38  S.C.R.  588. 

7.  Correspondence.] — Defendant,  being 
in  Montreal,  and  owning  property  in  Vancou- 
ver, instructed  his  agents  to  obtain  a  pur- 
chaser at  $1,400,  offers  to  be  flrk  submitted 
to  him.  They  received  an  offer  and  gave  a 
receipt  for  a  deposit  of  $25,  '^price  $1,400; 
$900  or  $950  cash,  balance  C.P.R.,  subject 
to  owner's  conflrmation,"  and  telegraphed 
defendant  Hamilton,  "Deposit  on  lot  Kit- 
silano,  $1,400.  Wire  approval  and  instruc- 
tions." Defendant  wired  in  reply:  "$1,400 
O.K.  Letter  instructions,"!  at  the  same 
time  writing  that  his  papers  were  in  the 
bank  and  could  not  be  obtained  until  his 
return  to  Vancouver;  that  he  wanted 
$1,400  net  to  him,  and  if  this  was  satisfac- 
tory he  would  complete  the  transaction  on 
his  return  to  Vancouver: — Held,  (1)  That 
the  agents  were  not  authorized  to  sell;  (2) 
that  there  was  no  completed  contract;    and 

(3)  that  there  was  no  memorandum  to 
satisfy  the  Statute  of  Frauds.  WiUiants 
v.  Hamilton  and  Forbes  &  Franklin,  14 
B.CR.  47. 

8.  Guarantee — Omission  of  name  of 
party  guaranteed.] — ^A  memorandum  of  a 
contract  of  guarantee  required  under  the 
Statute  of  Frauds  is  not  necessarily  insuf- 
ficient by  reason  merely  that  a  blank  space 
left  therein  for  inserting  the  name  of  the 
party  whose  account  is  guaranteed  "has  not 
been  filled  in,  if  it  appears  from  the^  whole, 
document  that  a  person  of  ordinary  capa- 
city must  have  been  able  to  infer  whose 
account  it  was  intended  to  guarantee. 
Kelhf,  Douglas  &  Go.  v.  Locklin,  17  B.C.R. 
331. 

G.  Description  of  Property.  ' 
By  number.] — 'A  written  agreement  to 
sell  "lots  16,  17,  block  196,  district  lots 
.  "  must  be  taken  to  refer  to  land 
belonging  to  the  vendor,  and  is  a  sufficient 
description  within  the  Statute  of  Frauds  to 
make  extrinsic  evidence  admissible  for  the 
purpose  of  identifying  the  land  and  showing 
the  subject-matter  of  the  negotiations 
between  the  parties.  Lewis  and  Sills  v. 
Hughes,   13  B.C.R.  228. 

D.  Parties. 

1.  Name  of  purchaser  omitted.] — Whert 
in  a  memorandum  of  a  contract  for  tha  sale 


of  lalhd  the  name  of  the  broker  negotiating 
the  sale  appears,  but  there  is  no  mention  of 
the  name  of  the  purchaser,  the  memoran- 
dum is  insufficient  to  satisfy  the  statute. 
Rathom  v.  Galwell,  IG  B.C.R.  201. 

2.  Name  of  purchaser.]-" — ^In  a  real  estate 
transaction  a  firm  of  brokers,  arranged 
terms  with  the  vendor,  and  on  themselves 
paying  a  deposit  of  $50,  procured  the  fol- 
lowing receipt:  "Received  from  Marriott 
&  Fellows  the  sum  6f  fifty  dollars,^  being 
deposit  on  account  of  purchase  of  lot  num- 
bered 799  in  block  10  in  section  18,  Vic- 
toria,- at  the  price  or  sum  of  six  thousand 
dollars  ($6,000)  two  thousand  five  hundred 
on  the  execution  of  agreements,  and  the  bal- 
ance   as    follows:     assume    mortgage    for 

($3,500)  three  thousand  five  hundred  at 
7%  per  cent,  interest.  Five  per  cent,  com- 
mission to  be  paid  to  Marriott  &  Fellows 
when  sale  is.  completed.  Taxes,  insurance, 
rent,  etc.,  to  be  adjusted  to  date  of  sale. 
Mrs.  Minnie  Oalwell,  wife  of  Hugh  E.  Cal- 
well".: — ^Held,that  this  was  not  a  sufficient 
memorandum  witnin  the  Statute  of  Frauds 
so  as  to  entitle  the  purchaser  to  specific 
performance,  as  the  name  of  the  purchaser 
did  not  appear,  nor  was  there  any  evidence 
in  it  by  which  to  identity  the  purchaser. 
Rathom  v.  Oalwell  <md  Oalwell,  16  B.C.R. 
201. 

3.  Client.] — ^The  description  of  one  of  the 
parties  to  a  contract  for  the  sale  of  land  as 
"client  of  A."  is  not  such  that  his  identity 
cannot  fairly  be  disputed,  and  non-compli- 
ance with  the  Statute  of  Frauds  is  therefore 
a  good  defence  to  an  action  for  specific  per- 
formance of  the  contract.  Newberry  v. 
Brown,  20  B.C.R.  483. 

E.  Signature  by  Agent. 

Delegation.]— An  agent  "thereunto  law- 
fully authorized"  within  the  Statute  of 
Frauds,  cannot  delegate  his  authority.  An 
agent  who,  at  the  time  of  making  a  con- 
tract, has  failed  to  bind  his  principal  by  a 
written  note  or  memorandum  within  the 
statute,  cannot  sign  an  effectual  note  or 
memorandum  after  his  authority  as  agent 
to  sell  has  been  withdrawn.  Stevenson  v. 
Smith,  13  B.C.R.  213. 

F.  Part  Performance. 

Equitable  mortgage.] — The  Statute  of 
Frauds  is  not  a  defence  to  an  action  on  an 
equitable  mortgage.  Hudson's  Bay  Go.  v. 
Kea/rns,  3  B.C.R.  330. 
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v.   CONSIDEBATION. 

1.  Marriage.] — A  woman,  in  considera- 
tion of  a  man  marrying  her,  promised  Mm 
that  she  would  make  him  her  sole  heir;  he 
married  her  and  after-  marriage,  in  acknowl- 
edgment of  the  ante-nuptial  contract,  she 
signed  a  writing  stating  "I  voluntarily 
promised  ....  before  and  after  marriage 
that  I  would  make  him  my  sole  heir 

by  virtue  of  this  contract  he  is.  my  sole 
heir;"  She  died  having  (after  the 
acknowledgment)'  disposed  of  her  estate!  by 
will  to  the  ejtclusion  of  her  husband: — 
Held,  that  the  ante-nuptial  agreement  was 
a  binding  contract  on  the  part  of  the  woman 
to  leave*  by  will  her  -property  to  her  hus- 
band .^nd  should  be  specifically, performed; 
and  'that  "voluntarily"  in  ^e  acknowledg- 
ment meant  "of  her  own  free  will."  Baser 
V.  MoQuade,  11  B.C.R.  161. 

2.  Nudum  pactum.]— An  agreement  for 
the  sale  of  mineral  claiins  provided  for  pay- 
ment by  instalments  and  contained  a  pro- 
viso that  "failure  to  make  any,  of  the  above 
payments  to  render  this  agreement'  void  as 
to  all  parties  thereto,  and  the  said  (ven- 
dees) can  quit  at  any  time  without  being 
liable  for  any  further  payments  thereunder 
from  such  time' on."  At  the  request  of  the 
vendees,  the  vendors,  without-  consideration, 
extended  the  time  for  payment  of  one  of  the 
instalments.  After  the  original,  but- before 
the  extended  period  for  making  the  pay- 
ment, the  vendees  notifled  the  vendors  that 
th^  had  quitted.  In  an  action  to  recover 
the  full  amovmt  Of  the  instalment: — ^Held, 
that  -the  liability  of  the  defendants,  the 
vendees,  to  pay  the  instalment  in  question 
was  absolute  upon  the  day  named  in  the 
original  agreement  and  remained  unaffected 
by  the  voluntary  concession  of  further  time 
to  pay.  Webb  v.  Montgomery,  5  B.C.E. 
323.  , 

3.  Nudum  pactum.] — An  agreement  not 
under  seal,  made  without  consideration,  is 
imenforeeable.  Ma/nley  v.  Mackintosh,  10 
B.C.R.  84. 

VI.  CONSTBUCTION. 
A.  In 


1.  Functions  of  judge  and  jriry.] — ^The 
question  of  the  construction  of  a  contract 
where  it  is  unambiguous  is  for  the  judge, 
but  where  it  is  doubtful  what  constitutes 
the  contract,  this  question  should  be  sub- 
mitted to  the  jury.  MacAdam  v.  Kioicbush, 
10  B.C.R.  358. 


'2.  Terms.] — The  question  as  to  whether 
all  the  terms  of  a  contract  are  to  be  found 
in  the  document,  or  whether  there  are  col- 
lateral oral  agreements  is  for  the  jury. 
Harris  y.  Dunsnvuir,  6  B.C.R.  505;  30 
S.C.R.  334. 

3.  Crown.] — ^No.terms  will  be  implied  in 
a  contract  with  the  Crown.  DeCosmos  v. 
Reginarn,,  1  B.O.Ry^  ?t.  IIi,  26. 

4.  Expressio^muifc^ — An  express  cove- 
nant excludes  an  implied  covenant.  Bithet 
V.  Beaven,  5  B.C.R.  457. 

5.  Mining  contract.] — Where  a  written 
contract  for  the  lease  of  a  quartz  minp  is 
silent  as  to  the  use  of  timber,  track,  trestle, 
and  ore  bin,  but  one  of  the  ^parties  alleges 
that  such  matters  were  the  subject  of  oral 
agreement,  it  should"  be  left  to  the  jury  to 
say  whether  there  was  a  collateral  agree- 
ment concerning  these  matters.  Balpin  v. 
Fmler,    (No.  S),  12  B.C.R.  441. 

6.  Alternative  agreement.] — Upon  the 
payment  of  $6,000  on  account  of  the  pur- 
chase price,  on  the  2nd  of  September,  1910, 
B.  obtained  an  exclusive  option  for  20  days 
to  purchase  A.'s  mill  and  timber  rights,  A. 
agreeing  that  in  the  event  of  B.'s  failure  to 
make  a  sale,  and,  in  the  event  of  one  being 
concluded  by  himself,  he  would,  in  con- 
sideration of  B.'s  assistance  and  of  the  use 
of  cruise  reports  obtained  by  B.,  refund 
him  the  $6,000.  No  sale  was  effected,  and 
on  October  5th  the  parties  entered  into  a 
further  agreement,  B.  paying  A.  $20,000  for 
a  renewal  of  the  option  until  November 
22nd,  or  until  B.  declared  that  a  deal  he  had 
under  way  with  parties  in  London  was  off. 
Under  a  further  clause  it  was  agreed  that 
in  the  event  of  the  London  sale  being  so 
declared  off,  if  either  party  could  sell  for 
the  price  agreed  upon,  in  the  case  of  B. 
selling,  the  $26,000  already  pa,id  would  be 
applied  on  the  purchase  price,  and  in  the 
case  of  A,  selling,  the  $26,000  was  to  be 
refunded  and  considered  as  a  loan.  In 
order  that  the  property  could  be  offered  for 
sale  as  a  running  concern,  B.  advanced  A. 
three  further  sums  upon  the  terms  set  out 
in  the  agreement  of.  the  5th  of  October, 
namely:  $5,000  on  the  21st  of  November, 
$5,000  on  the  9th  of  December,  and  $2,500 
on  the  24th  of  April,  1911.  On  June  11th, 
1911,  B.  notified  A.  that  the  London  nego- 
tiations were  at  an  end.  On  June  19th,  B. 
wrote  A.,  proposing  another  disposition  of 
the  property,  from  which  there  was  an 
intimation  that  he  regarded  the  agreement 
of  October  5th  as  still  subsisting^  and  on 
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July  3rd  A.  answered  this  letter  and  took 
no  exception  to  that  assumption.  A.  sold 
the  property  in  December,  1912.  In  an 
action  by  B.  for  the  return  of  the  sums 
advanced  A.  as  moneys  loaned: — ^Held,  that 
the  contents  of  the  letters  of  the  19th  of 
J-ime  and  the  3rd  of  July,  1911,  showed 
that,  while  the  exclusive  option  to  B.  was 
at  an  end,  yet  the  alternative  arrangement 
set  forth  in  the  agreement  of  October  &th 
was  reeogsized  by  the  parties  as  still  sub- 
sisting and  was  subsisting  when  A.  sold 
the  property.  Nebraska  Iiwest<men,t  Com- 
pany v.  Moresby  Island  Lumber  Company, 
Limited,   19   B.CiR.  341. 

7.  Smelting  contract — Automatic  samp- 
ling.]— A  contract  between  mine  owners  and 
smelter  owners  provided,  inter  alia,  that 
the  ores  supplied  by  the  former,  to  the  latter 
should  be  sampled  within  one  week  after 
shipment.  The  evidence  showed  that  "auto- 
^  matic"  or,  machine  sampling  had  displaced 
the  old  method  of  "grjlb"  or  "shovel" 
Sampling,  and  had  been  in -vogue  for  about 
twentyyears: — ^Held,  per  Hnnter,  C.J.,  and 
Walkem,  J.,  that  the  contract  was  entered 
into  on  the  footing  that  the  sampling  was 
to  be  done  automatically.  Per  Drake  and 
Irving,  Jj. :  The  contract  permitted  any 
mode  of  sampling  so  long  as  it  was  done 
properly  and  the  true  value  of  the  ore  was 
arrived  at.  A  mine  owner's  representative 
at  a  smelter  for  the  purpose  of  watching 
the  weighing  and  sampling  of  ores  so  that 
the  mine  owner  maybe  satisfied  as  to  the 
correctness  of  the  weight  and  sampling,  has 
no  authority,  to  consent  to  a  method  of 
sampling  not  allowed  by  the.  contract. 
Where  the, smelter  returns  of  ore  of  aver- 
age character,  sampled  either  negligently 
or  in  a  manner  n6t  contemplated  by  con- 
tract, shpw  a  value  below  the  average,  the 
probable  value  of  the  ore  will  be  estimated 
by  the'  Court  by  taking  the  average  value 
of  a  certain  number  of  lots  immediately 
before  and  after  the  lots  in  dispute.  The 
Le  Roi  Company,  No.  2,  Limited  v.  The 
Northport  Smelting  and  Refimng  Company, 
Limited,  and  the  Le  Roi  Mi/nAng  Com/pamy, 
Limited,  10  B.C.E.  138. 

B,  Particula/r  Words,  Phrases,  and  Cases. 

1.  Not  Less  Than. 

/ 

Option.] — A  contract  stipulating  that 
the  first  party  shall  have  the  hauling  of  all 
ore  shipped  up  to  15,000  tons,  and  not  less 
than  10,000,  as  required  by  the  second  party, 


does  not  bind  the  second  party  to  suppl^ 
more  than  10,000  tonsT  Haggerty  v. 
Lenora,  9  B.C.R.  6. 

2.  Words  of  Estimation., 

Crop,] — ^The  defendants,  acting  as  com- 
mission agents  for  the  sale  of  the  plaintiff's 
crop  of  potatoes,  agreed  to  handle  and  dis- 
pose of  the  whole  future  crop  (except  a 
small  amount  for  seed  purposes  ior.the  fol- 
lowing-year), which  the  plaintiff,  at  the 
l;ime  the  contract  was  made  (as  set  forth  in 
the  written  memorandum  of  the  agreement) 
estimated  at  600  tons  more  or  less.  The 
defendants  disposed  of  1,140  tons  o^  of  an 
actual  crop  of  1,230  tons,  and  then  notified 
the  plaintiff  to  cease  shipping  potatoes. 
The  plaintiff  brought  action  to  recover 
$1,000'  in  damages  for  the  non-acceptance 
or  refusal  to  take  delivery  of  the  remain- 
ing. 90  tons: — Held,  on  appeal,  that  the 
contract  w^s  one  for  the  disposal  of  the 
entire  crop  at  the  price  fixed,  and  the  words 
"estimated  by  the  principal  at  600  tons 
more  or  less?'  were  not  words  of  contract, 
but  words  ef  expectation  and  estimate  only. 
Hamm,ond  V.  Daykin  &  Jackson,  19  B.C.R.' 
550. 

3.-  As  to  Transfer  of  Property. 

(a)   Realty. 

Sale  of  land — ^Warranty.] — An  agreement, 
to  sell  land  "according  to  a  plan  deposited 
in  the  Land  Registry  Office  and  numbered 
319,"  does  not  import,  a  warranty  that  the 
plan  is  deposited  in  accordance  with  the  pro- 
visions of  the  Land  Registry  Act.  Thomp- 
son V.  Courtney,  2  B.C.R.  89. ' 


( B )   Personality. 

1.  Consequential  damages.] — Plaintiffs 
contracted  to  construct  for  defendants, 
according  to  specifications,  a  marine  boiler, 
capable  of  standing  120  lbs.  pressure  to  the 
square  inch,  to  be  used  in  a  steam  tug.  The 
boiler,  as  delivered,  did  not  comply  with  the 
specifications,  but  it  was  accepted  upon  the 
statement  by  plaintiffs  "that  if  it  was  not 
right  they  would  make  it  right."  The 
boiler  burAi,  and  besides  direct  damage,  the 
defendants  were  obliged  to  hire  another  tug 
to  carry  on  its  work.  The  defendants 
admitted  the  plaintiffs'  claim  for  goods  sold 
and  delivered,  and  counterclaimed,  alleging 
breach  of  express  warranty  of  the  boiler, 
claiming    direct    and    consequential    <Jam- 
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ages : — HeiA,  at  the  trial  upon  the  cotinter- 
olaim  that,  on  the  evidence,  the  injury  was 
caused  by  defective  construction'  of  the 
boiler,  and  that  its  steam  pressure  capacity 
was  not  as  agreed.  That  the  contract  as 
to  the  form  of  the  boiler  was  waived,  but 
that  the  agreement  to  "make  it  all  fight," 
etc.,  ^mounted  to  a  general  warranty  of  fit- 
ness for  the  purpose.  That  the  defendants 
were  entitled  to  recover  the  cost  of  putting 
the  boiler  in  the  condition  originally  agreed 
upon,  but  not  the  amount  paid  for  hire  of 
another  tug  during  the  delay,  on  the  ground 
that  such  liability  was  not  contemplated  by 
the  contract.  Plaintiffs  appealed  to  the 
Full  Court  and  defendants  cross-appealed, 
claiming  that  the  judgment  should  be 
increased,  by  allowing  the  consequential 
damages  claimed:— Held,  that  apart  from 
any,  in  this  case  doubtful,  express  warranty; 
there  is  an  implied  warranty  by  a  manu- 
facturer of  goods  for  a  particular  purpose 
that  they  are  .fit  for  that  purpose,  and  that, 
upon  the  evidence,  the  defendants  were 
entitled  to  recover  for  the  breach  of  such 
warranty.  That  on-  the  facts,  the  conse- 
quential damage  which  ensued  from  the 
bursting  of  the  boiler  must  be  taken  to  have 
been  "within  the  contemplatiqn  of  the  par- 
ties to  the  contract,  as  an  accident  to  the 
boiler  would,  in  the  known  circumstances 
of  the  defendants,  necessitate  the  hire  by 
them  of  another  tug.  William  Bamilton 
Mbnufactwring  Oompanyi  v.  Victoria  Lv,m- 
ber  and  Manufacturing  Company,  4  B.C.E. 
101.      Overruled,  26  S.O.K.  96. 

2.  Timber.] — In  an  agreement  for  the 
transfer  of  certain  stoct  of  a  timber  com- 
pany, it  was  provided  the  vendor  was  -to 
give  a  satisfactory  guarantee  .    .  that 

the  quantity  of  timber  on  the  different 
tracts  of  land,  as  shown  by  the  statement 
.  .  .  cppy  of  which  is  attached  hereto 
.    .  is  true  and  accurate,  it  being  the 

intention,  and  made  one  of  the  conditions 
of  this  trade'  that  the  timber  shall  at  least 
run  equal  in  quantity  to  the  number  of  feet 
shown  in  the  attached  statement."  And 
that  the  "second  parties  are  to  have  until 
September  1,  1907,  J;o  cruise  and  verify  the 
figures  .  :  .  regarding  the  quantity  of 
timber  on  said  various  tracts,  and  in  the 
event  of  all  of  the  tracts,  from  a  cruising 
or  other  verification,  failing  to  reach  th& 
quantity  represented  .  .  .  first  party  is 
to-  repay  second  party  in  just  proportion 
tha,t  the  amount  of  shortage  bears  to  the 
value  of  the  total  number  of  feet  of  timb^ 


estimated  .  ,  .  . "  And  "in  event  second 
party  fails  to  find  the  quantity  of  timber 
on  said  tracts  .  .  ": — Held,  uiiat  the 
term  "timber,"  as  her?  used,  was  intended 
to  include  not  merely  that  which  was  pre- 
sently marketable  at  the  time  of  entering 
into  the  agreement,  but  that  future  condi- 
tions, as  to  market,  logging  facilities  and 
improved  means  of  transportiation  should 
be  taken  into  consideration  in  estimating 
the  value  of  the  tracts  in  question  as  timber 
areas.  Affirmed  by  Judicial  Committee  of 
the  Privy  Council.  8mfr  v.  David,  16 
B.C.E,.  275. 

3.  Property.] — -In  consideration  of  the 
construction  of  a  siding  to  their  mill  prem- 
ises, plaintiff  Company  entered  into  an 
agreement  with  the  Railway  Company  free- 
ing them  from  liability  for  damage  to  the 
"siding  or  to  buildings,  fences  or  other 
property  lyhatsoever"  of  the  plaintiff  Com- 
pany "or  of  any  other  person."  Two  horses 
of  the  plaintiff  Company,  engaged  in  haul- 
ing a  ear  from  one  part  of  the  siding  to 
another,  were  killed  by  being  run  -dovra 
by  a  car  sent  on  the  siding  by  a  flying 
switch: — -Held,  that  the  word  property  in 
the  agreement  was  not  confined  to  fixtures, 
buildings  and  rolling  stock,  and  that  the 
horses  were  properly  included.  East 
Kootenay  Lumber  Oomptmy  v.  Canadian 
Pacific  Lwmber  Company,  13  B.C.R.  422. 

4.  Mining  .property.] — D.  gave  E.  an 
option  to  purchase  all  the  shares  in  a  coal 
company  and  51  per  cent,  of  the  shares  in 
another,  the  sale  to  include  all  D.'s  proper- 
ties in  British  Columbia  or  in  California  in 
anywise  relating  to  coal  or  coal  mines  and 
fire-clay  and  all  machinery,  articles  or 
things  used,  or  which  might  be  used  in  con- 
nection therewith.  The  agreement  provided 
that  the  sale  should  be  free  from  contracts 
for  sale  and  delivery  of  coal  except  such  as 
had  been  made  in  the  ordinary  course  of 
business  before  the  date  of  the  option  and 
such  current  cargo  contracts  as  might  be 
subsisting  at  the  time  of  the  completion  of 
the .  sale,  D.  to  retain  possession  imtil  the 
purchase  price  be  paid,  he  then  to  assign 
the  .shares- and  transfer  the  properties  free 
from  liability.  The  properties,  during  the 
existence  of  the  option,  were  to  be  liept — ~ 
intact,  subjett  only  to  sale  and  shipment  of 
coal  in  the  ordinary  course  of  business;  D. 

to  pay  all  expenses  of  operation  and  upkeep 
and  to  retain  for  his  own  use  all  the  earn- 
ings of/  the  properties  up  to  the  date  of 
giving  up  possession.      The  purchase  price 
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was  paid  in  full  on.  the  16tli  of  June,  1910. 
The  parties  could  ndt  agree  on  the  interpre- 
tation of  the  option: — ^Held,  that  the  mine 
being  sold  as  a  going  concern,  all  the  coal 
mined  and  undisposed  of,  and  the  coke 
manufactured  and  imdisposed  of,  were  to 
be  considered  as  stoeK  in  trade,  not  earn- 
ings,  but  that  D.  was  entitled  to  all  the 
earnings,  both  of  cash  aild  outstanoing 
obligations,  pertaining  to  the  business  at 
the  time  of  the  completion  of  the  sale. 
Held,  further,  that  the  word  "used"  meant 
"ordinarily  ussa,"  and  all  ships  ordinarily 
used  for  transporting  the  product  of  the 
mines  were  "things"  within  this  clause. 
,  Held,  further,  that  the  agreenient  must  be 
construed  in  accordance  with  the  language 
used  read  in  the  light  of  the  circumstances 
in  which  it  was  made,  and  that  oral  evi- 
dence to  explain  what  was  intended  was 
inadmissible.-  Under  a  five-year  contract 
with  a  railway  company,  D.  imde'rtook  to, 
keep  a  certain  quantity  of  coal  in  a  stock 
pile  at  a  certain  place  for  the  use  of  the 
company,  who  were  to  pay  for  the  coal  as 
they  took  it  away  from  the  stock  pile: — 
Held,  that  the  obligations  under  the  con- 
tract passed  to  the  vendee,  and  the  stock  of 
coal  so  kept  was  part  of  the  propeities 
which  the  vendor  was  to  keep  intact,  and 
were  not  earnings.  Reversed  by  the-  Judi- 
cial Committee  of  the  Privy  Council.  Gwn,- 
adian  'Collieries  {Dunsmuir},  Limited  v. 
Dunsmuir ;  Dunsfnuir  v.  Mackenzie,  18 
B.C.R.  583.      ~     • 

'  4.  Arbitration  Clauses. 

r.  Condition  precedent.  ]  — ^A  contract  for 
the  sale  of  timber  limits  contained  a  guar- 
antee by  the  vendor  that  the  quantity  of 
timber  thereon  at  the  time  of  sale  would 
prove  equal  to  that  shown  in  a  statement 
annexed  and  a  covenant  that  he  would  repay 
to  the  purchasers  the  amount  of  any  short- 
age found  in  proportion  to  the  price  at 
which  the  sale  was  made.  In  another 
clause  provision  for  arbitration  was  made 
in  case  of  dispute  as  to  the  amount  of  any 
such  shortage,  but  it  did  not  in  express 
terms  deprive  the  purchaser  of  the  right  to 
recover  any  such  claim  for  shortage  until 
after  an  award  had  been  obtained: — ^Seld, 
that  an  award  by  arbitrators  had  not  been 
made  a  condition  precedent  to  recovery  of 
the  amount  of  any  deficiency  in  the  quantity 
of  timber  guaranteed  to  be  upon  the  limits. 
Sivift  V.  David,  15  B.C.R.  70;  44  S.C.R. 
179. 


2.  Abortive  proceedings.] — In. an  action 
upon  a  contract  whereby  the  parties  have 
provided  for  arbitration  as  a  means  of 
ascertaining  the  amount  due  under  the  con- 
tract, if  arbitration  proceedings  haTe  proved 
abortive  it  is  the  duty  of  the  Court  to  sirp- 
ply  the  defect  by  itself  ascertaining  the 
amount  due.  Ouddy  v.  Oameron,  16  B.C.R. 
451;    1914,  A.C.  651. 


O.  Covenants,  Dependent  or  Independent. 

1.  Arbitration.  ]-^Held,  that  the  holding 
of  an  arbitration  to  determine  any  defi- 
ciency was  a  condition  precedent  to  the 
claiming  of  any  set-off  against  the  pur- 
chase price.  Ouddy  v.  Cameron,  15  B.C.R. 
452, 

2.  Separate  covenants.] — Where,  in  an 
agreement^  between  the  parties,  the  first 
clause  contained  a,  declaration  of  title,  and 
subsequent  clauses  gave  a  right  of  mining 
with  a  power  of  cancellation  under  certain 
contingencies: — ^Held,  that  the  agreement 
was  severable,  and  "that  the  exercise  of  such 
power  related  to  the  operative  clauses  only 
and  did  not  affect  the  clause  containing  the 
declaration  of  title.  Dimsmn/i/r  v.  Last 
Chance  Mining  Company,  lAniited,  16  BjC.R; 
499. 

3.  Agreement  and  lease.] — ^A  lease  of 
land  for  25  years,  containing  a  covenant  by 
lessee  not  to  assign  without  leave,  was  exe- 
cuted contemporaneously  with  an  agreement 
by  the  lessee  to  purchase  from  the  lessor  a 
building  on  the  land,  which  agreement  con- 
tained -a  covenant  by  the  lessee  to  pay  the 
purchase  money  by  instalments  and  to 
insure,  and  give  the  lessor  the  right  to  can- 
cel the  agreement,  "upon  breach  ot  any  of 
the  covenants  herein  contained."  The  only 
reference  to  the  agreement  in  the  lease  was 
contained  in  a  proviso,  "the  first  month's 
rent  to  be  paid  on  the  execution  of  an  agree- 
ment of  even  date,"  etc.  The  lessee  sub-let 
the  premises  for  ten  years,  and  did  not  pay 
the  instalments  of  purchase  monej>  under 
the  agreement,  or  insure,  'ine  action  was 
to  cancel  the  agreement,  lease  and  sub-lease, 
for  such  breaches.  The  sub-lessee  set  up 
in  his  defence  that  the  lease  and  sub-lease 
were  registered,  and  that  the  agreement  was 
not,  and  claimed  the  benefit  of  the  Land 
Registry  Act,  sec.  35,  which  provides  that 
"no  purchaser  or  mortgagee  for  valuable 
consideration  of  any  registered  real  estate, 
or  registered  interest  in  real  estate,  shall 
be  affected  by  any  notice  expressed,  implied 
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or  constructive,  of  any,  unregistered^  title, 
interest  or  disposition  affecting  sucli  real 
estate  other  than  a  leasehold  interest  in 
possession  for  a  term  not  exceeding  three 
years,  any  rule  of  law  or  equity  notwith- 
standing":— ^Held,  that  the  agreement  and 
its  covenants  were  independent  of  the  lease 
and  its  covenants.  Chriffiths  v.  Ganomca, 
5  B.CIl.  67. 


.  VII.  Paeol  Evidence. 

1.  Contract  of.agency.] — ^The  defendant 
gave  instructions  in  writing  to  the  plaintiff 
respecting  the  sale  of  a  coal  mine  on  terms 
mentioned,  and  agreed  to  pay  a  commission 
of  five  per  cent,  on  the  purchase  price,  such 
commission  to  include  all  expenses.  The 
plaintiff  failed  to  eflfect  st  sale: — Held,  that 
in  an  action  by  the  plaintiff  to.  recover 
expenses  incurred  in  an  endeavour  tg  make 
a,  sale  and  reasonable  remuneration  parol 
evidence  was  adinissible  to  show  that  the 
written  instructions  did  not  constitute  the 
whole  of  the  terms ,  of  the  contract,  but  that 
there  had  been  a  collateral  oral  agreement 
in  respect  to  the  expenses  and  that  the  ques- 
tion as  to  whether  or  not  there  was  an  oral 
contract  in  addition  to, what  appeared  in  the 
written  instructions  was  a  ,  question  that 
ought  to  have  been  submitted  to  the  jury. 
Harris  v.  Dunsmmr,  6  B.C.R.  505;  '30 
S.C.R.  334. 

2.  Remuneration  of  agent.  1, — Where  an 
agent  employed  to  sell  a  mine  for.  a  com- 
mission fail^  to  effect  a  sale  hut  brought 
an  action  on  a  verbal  collateral  agreement 
by  the  owner  to  pay  "expenses,"  or 
"expenses  and  compensation,"  in  case  of 
failure,  and  the  jury  found  that  there  was 
a  promise  of  fair  treatment  in  ease  no  sale 
was  made,  it  was  held  that  this  finding 
did  not  establish  the  collateral  agreement, 
but  was,  if  anything,  opposed  to  it.  .  Lowen- 
berg,  Harris  &  Co.  v.  Dunsmuir,  9  B.C.K. 
303;    34  S.C.R.  228. 

3.  Account  stated,  promise  not  to  sue.] 
— In  an  action  on  an  account  as  stated  the 
defendants  pleaded  that  the  plaintiff  had 
verbally  agreed  that  he  would  not  sue  upon 
the  account  as  Stated,  and  that  the  docu- 
ment should^be,  treated  as  merely  shoeing 
what  would  be  payable  to  him  upon  the  col- 
lection of  outstanding  debts  owing  to  the 
firm: — ^Held,  that  as  the  effect  of  the  alleged 
collateral  agreements  was  to  vary  and  annul 
the  terms  of  the  Written  instrument,  they 
could   not   be   proved   by   parol   testimony. 


Jackson   v.    Dr^ahe,   Jackson   v.    Hehncken, 
37  S.C.E.  315. 

4.  Through  carriage.] — ^Where  a  com- 
pany agreed  to  carry  from  Victoria  to  Yale, 
and  gave  a  bill  of  lading  for  part  of  the 
route,  viz.,  from  Victoria  to  New  Westmin- 
ster, parol  evidence  was  admitted  to  prove 
the  agreement  to  carry  as  far  as  Yale. 
Bamilton  v.  Hudson's  Bay  Co.,  1  B.O.B., 
Pt.  11.,  1,  176. 

5.  Promissory  note.]  —  Parol  evidence 
will  not  be  received  to  show  .that  a  person 
who  indorsed  a  promissory  note  to  another 
for  valuable  consideration  stipulated  at  the 
time  that  he  was  not  to  be  liable  on  --jha 
indorsement.  Emerson  v.  Enoin,  10  B.C.R. 
101. 

6.  Subject  matter.] — ^Where  there  is  an 
informal  agreement,  and  such  agreement  is 
embodied  in, an  informal  memorandum  in 
writing,  parol  evidence  may  be  given  to- 
show  what  the  parties  were  dealing  ^about. 
Embree  v.  McKee,  14  B.C.R.  45. 


VIII.  Assignment. 

d..  In-  General. 

Assignability.]  — •  By  contract  made 
between  the  defendants  and  the  plaintiff 
firm,  carrying  on  business  under  the  name  of 
the  Paterson  Timber  Company,  the  plaintiff 
firm_  agreed  to  sell  and  the  defendants 
agreed  to  purchase  the  entire  output  for  one 
year  of  certain  lumber  camps  operated  by 
the  plaintiff  firm.  The  contract  was 
"expressed  to  be  binding  upon  the  parties, 
their  executors,  administrators  and  succes- 
sors respectively.  Logs  were  to  be  paid  for 
in  cash  upon  delivery.  Shortly  after  the 
contract  was  enterejd  into,  the  plaintiff  firm 
caused  a  company  to  be  incorporated  under 
the  name  of  The  Paterson  Timber  Company, 
liimit^d,  to  which  company  the  firm 
assigned  all  its  assets,  including  the  timber 
limits  concerned  in  the'  contract  with 
defendants,  and  including  also  the  contract 
itself.  The  incorporated  company  agreed 
to  perform  all  .the  contracts  of.  the  firm. 
The  company  continued  to  deliver  logs  under 
the  contract  for  some  months  until  the 
defendants,  claiming  that  a  breach  of  the 
contract  had  been  made,  notified  the  firm 
that  further  deliveries  of  logs  would  not  be 
accepted.  It  was  not.  clear  from  the  evi- 
dence that  the  fact  of  the  plaintiff  firm 
having  turned  its  business  over  to  the  com- 
pany had  ever  been  clearly  brought  to  the 
attention  of  the   defendants,   although   the 
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latter  in  correspondence  and  in  their  min- 
ute boo^  used  the  name  of  the  incorporated 
company,  and  feferre(d  to  the  contract  as 
being  made  with  the  incorporated  com- 
pany:— ^Held,  that  the  contract  was  not  of 
^uch  a  personal  nature  that  it  could  not  be 
assigned,  or  at  any  rate  it  did  not  require, 
to  be  performed  by  the  plaiiitiflF  firm  per- 
sonally, hut  could  be  performed,  by  the  com- 
pany, and  therefore  the  plaintiflFs  were 
entitled  to  recover  damages  for  the  wrong- 
ful repudiation!  of  the  contract.  The  Pater- 
son  Timber  Company  v.  The  Oanadian 
Pacific  Jjumber  Vompany,  \5  B.C.R.  225; 
47  S.C.E.  398. 

B.  'Novation. 

1.  Verbal.] — There  may  be  a^  complete 
verbal  novation;  neither  the^  discharge  of 
the  original  debtor  on  one  side,  nor  the 
assumption  of  the  new  debt  on  the  other, 
need  be  eividenced  in  writing!  Strong'  v. 
Hesson,  5  B.C.R.  217. 

2.  When  complete.] — ^To  bring  about  a 
complete  novation  there  must -'be  three 
things:  1st,  the  new  debtor  must  assume 
the  complete  liability;  2nd,  the  creditor 
must  accept  the  new  debtor  as  a  principal 
debtor ;  and  ,3rd,  the  creditor  must  accept 
the  new  contract  in  full  satisfaction  of  and 
substitution  for  the  old  contract,  so  that 
the  original  debtor  is  discharged.  Poison 
v.  Wulfsohn,  2  B.O.R.  39. 

3.  PartnershipT— Dissolution — Acceptance 
of  notes. ]^— In  an  action  against  B.  &  S.  aa. 
partners  for  goods  sold  and  delivered,  it 
appeared  that  the  firm  had  dissolved,  S. 
carrying  on  the  business  and  assuming  the 
liabilities.  Plaintiffs  having  drawn. on  the 
firm  for  the  amount,  S.  returned  the  draft, 
stating  the  dissolution,  and  that  he  had  no 
right  to  accept  in  the  firm  name,  but  sent 
his  own  note.  This  note  not  being  paid  at 
maturity,  plaintiffs  drew  on  S.,  who  did  not 
accept,  but  in  lieu  sent  four  notes  made  by 
himself,  'for  the  amount  in  the  aggregate. 
These  notes  were  held  by  plaintiffs  and 
sent  for  collection  at  maturity,  and  on  non- 
payment brought  the  action  agaihst  B;  & 
S. : — ^Held,  that  the  proper  question  for  the 
trial  judge  was  wTiether  the  plaintiffs  hp.d 
expressly  agreed  to  take,  and  did  take,  the 
notes  of  S.  in  satisfaction  of  the  joint  debt. 
That  there  was  no  evidence  of  such  agree- 
ment, and  the  fact  that  the  plaintiffs,  when 
taking  the  notes  of  S.,  did  not  expressly 
reserve  their  rights  against  B.  was  imma- 
terial.     Gurney  v.  Braden,  3  B.C.B.  474. 


O.  Contract  Rwrming  with  Property. 

Agreement  to  mine  ore.] — ^Where  the 
lessee  of  a  mine  enters  into  a  contract  for 
the  extraction  of  ore  imder  which  he  is  to 
receive-  a  percentage  only  of  the  ore 
extracted,  and  subsequently  mortgages  his 
interest  in  the  lease,  if  the  mortgagee  has 
notice  of  the  contract  at  the  time  of  advanc- 
ing the  money,  he  is  boimd  by  the  contract. 
Forrest  v.  Smith,  14  B.C.R.  183;  42  S.C.R. 
514. 

IX.    ILLBQALITT. 

A:  Transactions  Prohibited  bjf  Statute. 

1.  Pre-emption     claim,     sale    of.  J  —  An 

agreement  for  the  sale  of  a  pre-emption 
claim  is  void  by  sec.  26  of  the  Land  Act, 
1888.  Turner  and  Jones  v.  Cu/rran,  2 
B.C.R.  51. 

2.  Land  Act.]  — An  agreement  to  sell 
land  coihprised  in  a  pre-emption  record  is 
not  void  as  being  an  infraction  of  the  Land 
Act,  E.S.B.C.  1911,  c.  129,  sec,  159;  Simp- 
son V.  Proestler,  18  B.C.R.  68. 

3.  Pre-emption  claim — ^Transfer  of.] — 
Plaintiff  having  a  pre-emption  claim  to 
certain  land,  signed  an  imdated  deed  con- 
veying the  same  to  the  defendant,  but  it 
was  agreed,  in  view  of  sec.  26  of  the  Land 
Act  prohibiting  the  transfer  of  pre-emption 
claims,  that  the  deed  should  remain  in  the 
hands  of  a  third  party  until  after  the  issue 
of  a  Crown  grant,  and  that  the  date  should 
then  be  inserted  and.  delivery  made.  The 
transaction  was  completed  Mcordingly: — 
Held,  that  the  parties  had  avoided  doing 
that  which  the  Act_prohibited,  and  that  the 
conveyance  was  valid  and  effectual.  Hjorth 
V.  Smith,  5  B.C.R.  369. 

4.  Mineral  claim — Use  of  another's  name 
in  locating  claim.] — ^Where  one  free  miner 
locates  and  records  a  mineral  claim,  if  he 
locates  another  claim  on  the  same  vein  in 
the  name  of  another  free  miner,  he  thereby 
acquires  no  interest  in  such  last  claim  by 
virtue  of  sec.  29  of  the  Mineral  Act  of  1896. 
Alexander  v.  Heath,  8  B.C.R.  95. 

5.  Extra  -  provincial  company.]  —  An 
unlicensed  extra-provincial  company,  .carry- 
ing on  business  within  the  Province,  sued 
for  a  balance  due  on  a  contract  to  deliver 
building  stone,  entered  into,  vidthin  the 
Province.  The  defence  advanced  was  that, 
by  reason  of  sec.  123  of  the  Companies  Act, 
the  contract  was  illegal  and  voidT! — Held, 
that  as  the  act  to  be  done  in  pursuance  of 
the  contract  was  prohibited  by  statute, 
the    contract    was   therefore    unenforceable. 
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Northwestern  Vonstrimtion  Company  V. 
Young,  13  B.C.R.  297. 

6.  Land  Act.  ]^— The  plaintiflf  employed  B. 
to  stake  a  large  quantity  of  Crown  lands 
under  the  Land  Act,  for  purchase  from  th6 
Provincial  Government.  B.,  in  turn, 
employed  the  defendant  and,  acting  under 

'the  {jlaintiflf'a  instructions,  supplied  the 
defendant  with  the  names  of  certain  per- 
sons as  ostensible  purchasers.  It  was  the 
intention  of  the  plaintiff  to  purchase  the 
lands .  from  the  Government  and  sell  for 
agricultural  purposes;  of  this  the  defend- 
ant was  aware.  The  defendant  staked  cer- 
tain sections  of  land,  using  the  names  given 
by  the  plaintiff,  and  |later  reported  to  the 
plaintiff  that  they  were  good  bottom  lands 
which  would  cost  frorii  $20  to  $30  to  clear, 
and  were  first-class  agricultural  and  fruit 
lands.  These  Statements  turned  out  to  be 
mitrue.  On  the  strength  of  the  report  the 
plaintiff  paid  the  defendant  for  his  ser- 
vices, became  the  purchaser  of  the  property 
staked,  using  the  names  that  were  supplied 
the  defendant  for  staking  to  satisfy  the  Act, 
paid,  the  Government  a  large  amount  on 
account  of  the  purchase  price  of  the  prop- 
erty, and  also  expended  money  in  adver- 
tising and  surveys.  The  plaintiff,  discover- 
ing that  the  defendant's  representations 
were  untrue,  brought  this  action  for  dam- 
ages:— -Held,  that  the  transaction  was  a 
fraud  on  the  Land  Act,  ana  no  right  of 
action  agamst  the  staker  for  fraudulent 
misrepresentation  in  his  report  can  spring 
therefrom;  nor  will  the  Court  assist  in  the 
recovery  of  moneys  paid  to  the  staker  in 
such  circumstances.  Clark  v.  Swan,  19 
B.C.E.  532. 

7.  Land  Act.] — The  plaintiff;  who  had 
laid  out  and  inspected  Crown  lands  as  a 
Government  surveyor,  furnished  informa- 
tion to  the  defendant  and  an  associate 
which  enabled  them  to  secure  advantageous 
locations,  comprising  over  7,000  acres  of 
these  lands',  in  the  names  of  a  number  of 
persons  .nominated  by  them  and  employed 
as  "stakers,"  Subsequently  the  plaintiff 
assisted  in  the  disposal  of  the  lands  thus 
secured  to  innocent  purchasers,  under  an 
arrangement  with  the  defendant  and  his 
associate  that  he  was  to  participate  in  any 
profits  which  should  be  obtained  on  such 
sales.  In  an  action  to  recover  compensa- 
tion for  the  services  rendered  in  regard  to 
these  sales,  it  was  held  that  the  circum- 
stances disclosed  a  scheme  concocted  in 
opposition  to  the  policy  of  the  Land  Act 


and  in  violation  of  its  provisions  respecting 
the  disposal  of  Crown  lands,  and  conse- 
quently, -the  agreement,  ^being  tainted  with 
the  illegality  of  the  scheme,  ought  not  to 
be  .enforced.  '  Brownlee  v.  Molntosh,  48 
S.C.R.  588. 


B.  Transactions  Contrary  to  Public  PoUcy. 

1.  In  General. 

1.  Deportation.] — ^It  is  not  illegal  for  a 
steamship  company  to  contract  with  a 
Chinese  to  carry  him  from  China  through 
Canada  ,to  the  United  States  on  the  terms, 
among  others,  that  if  he  is  refused  admit- 
tance to  the  United  States  he  will  be  car- 
ried back  to  China  b^  the  company.  In  re 
Lee  San,  10  B.O.K.  270.  ' 

^  2.  Marriage  settlement — Provision  for 
future  separation.] — The  parties  to  an 
intended  marriage  (which ,  was  subse- 
quently entered  into)  executed  an  indenture 
of  settlement  providing,  inter  alia,  as  fol- 
.lows:  "The  trusts  and  purposes  for  which 
the  said  respective  trust  funds  shall  be  held 
as  hereinbefore  mentioned  are  as  follows: 
Upon  trust  to  pay  the  income  thereof  to  the 
said  Hugh  Nelson  so  long  as  the  said  par- 
ties shall  live  together  as  husband  and  wife. 
In  case  of  the  death  of  either  party  in  trust 
for  the  survivor  absolutely,  and  in  case  for 
any  reason  whatsoever  the  pities  shall 
■ftease  to  cohabit,  then  upon  trust  to  sell  and ' 
convert  the  said  trust  property  and  to,  hold 
one-half  of  the  proceeds  of'  such  sale  and 
conversion  upon  such  trusts  as  may  be 
agreed  upon  between  the  parties  for  the 
children  o£  the  said  marriage  ( if  any )  and 
to  divide  the  other  half  of  the  said  proceeds 
between  the  said  parties  .  equally  and  if 
there  shall  be  no  such  child  or  cuiidren  then 
to  divide  the  proceeds  of  such  sale  and  con- 
version between  the  parties  equally;"  The 
defendant  also  joined  in  an  instrument 
creating  the  plaintiff  joint  tenant  with  him 
in  his  real  estate,  which  was  duly  regis- 
tered:— ^Held,  that  the  agreement  was  void 
as  being  against  public  policy.  Nelson  v. 
NeUon,  14  B.C.R.  406. 

3.  Brothel^ — Insurance.]— -A  contract  of 
insurance  of  a  brothel  is  not  illegal.  The 
Trites-Wfiod  Cornpwny, /Limited  v.  Western 
Insurance  Cornpany,  15  B.C.R.  405. 

4.  Evading  secrecy  of  tenders  for  muni- 
cipal work.] — ^Tenders  were  invited  for  cer- 
tain municipal  public  works.  Defendant 
having  already  put  in  a  tender,  met  the 
plaintiff,  who  also  proposed  to  tender  for 
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the  work.  It  wfis  agrcfed  between  them 
that  the  defendant  should  withdraw  his 
tender  and  put  in  another  at  a  higher  figure, 
ahd  that  the  plaintiff  should  tender  at  a 
still  higiier  price;  that  in  the  event  of  ihe 
defendant's  tender  being  accepted,  the 
profits  of  the  contract  should  be  eqtially 
divided  between  them.  The  defendant's 
tender  was  accepted.  In  an  action  to  declare 
a  partnership: — ^Held,  that  the  agreement 
constituteij  a  partnership,  and  was  not  void 
as  against  public  i  policy.  Stevenson  v. 
Boyd,  5  B.C.E.  626. 

5.  Municipal  Act.] — Sec.  21  of  theMuni- 
cijial  Clauses  Act  (R.S.B.C.  1897,  c  144), 
disqualifying  a  municipal  officer  who  con- 
tracts with  the  corporation  does  not  pro- 
hibit the  making  of  the  contract,  which  is 
consequently  not  -stricken  with  invalidity. 
District  of  South  Vancouver  v.  Rae  (No. 
2),  12  B.CE.  184. 

6.  Interest  of  mayor  in  company  from 
which  municipeJity  is  purchasing.] — ^A  city 
by-law  to  borrow  money  for  the  purchase  of 
electric  light  plant  belonging  to  a  company 
is  not  invalid  merely  because  the  mayor 
was  president  of  the  company  at /the  time 
of  the  passage  of  the  by-law,  and  of  the 
completion  of  the  contract.  Be  Arthur  and 
the  Oorporation  of  the  Oity  of  Nelson,  6 
B.aB.  323. 

2.  Stifling  Criminal  Prosecution. 

1 .  Embezzle]nent.  ]  — An  agreement  not  to 
prosecute  for  the  einbezzletnent  of  partner- 
ship property,  wrhich  was  made  a  crime  by 
R.S.G.,    c.    164,    sec.    58,    is    unenforceable, 

,  Major  V.  MoCraney,  5  B.C.R.  571;  29 
^.C.E.  182. 

2.  Coippounding  criminal  offence.]  — 
Held,  that  the  assignment  in  question  was 
void  for  illegality,  it  appearing  that  it  was 
made  in  consideration  of  the  assignee 
refraining  from  taking  criminal  proceedings 
against  the  assignor.  That  as  the  ques- 
tion  of   illegality   was   not   raised   on   the 

'  pleadings  a  new  trial  should  be  granted  on 
payment  of  costs,  to  give  the' assignee  an 
opportunity  of  adducing  evidence  to  contra- 
dict the  illegality  of  the  consideration. 
The  Meriden  Britannia  6o.  v.  Bowell)  4 
B.C.R.  520.  ■      ' 

3.  Fraud  on  Third  Persons. 

1.   Fraud  on  company  by  its  manager.] 

— L.,  being  the^  maaiager  and  part  owner  of 
a  mining  company  which  was  in  financial 


difficulties  and  owing  him  some  $1,600  on 
account  of  salary,  agreed  with  H.  that  the 
latter  should  acquire  the  outstanding  debts 
of  the  Compa.njr,  obtain  judgment,  sell  the 
property  at  shejriff's  sale  and  organize  a 
new  company  in  which  H.  was  to  have  a 
controlling  interest.  L.  wks  to  refrain 
from  taking  any  steps  towards  winding  up 
the  Company,  and  in  consideration  therefor 
he  was  to  be  given  in  the  new  company  a 
proportionate'  amount  of  fully  paid-up  and 
non-assessable  shares  to  those  held  by  him 
in  the  old  company.  He  also,  agreed  not  to- 
reveal  this  understanding,  to  certain  of  the 
shareholders  i-^— Held,  that  if  any  considera- 
tion passed,  it  was  an  illegal  consideration, 
a  fraud  on  certain  of  the  shareholders  and 
a  breach  of  trust.  Lasell  v.  Thistle  Gold 
Company.,  Limited  (Non-Personal  Liabil- 
ity), and  Adam  Hannah,  11  B.C.R.  466;  37 
S.C.R.  324. 

2.  Interference  with  contractual  rela- 
tions.]— ^An  agreement,  the  carrying  out  of 
which  is  calculated  to  defraud  or  injure  a 
third  party,  is  illegal.  Wanderers  Hockey 
CUtb  V.  Johnson,  18  B.C.R.;,367. 


4.  Gaming  and  Wagering  Contracts, 

Margins  —  Payment  of  differences  — 
Criminal  Code  —  Sec.  201 .]  —  Defendant 
instructed  the  plaintiff  to  sell  shared 
in  the  C.  >  T.  Co.  for  him,  who  asked 
for  cover,  and  defendant  paid  $600; 
no  time  was  fixed  for  delivery; 
plaintiff  asked  defendants  for  more,  as  . 
shares  were  rising,  and'  finally  called  for 
$2,400,  which  defendant  refused  to  pay. 
Plaintiffs  then,  as  they  alleged,  purchased 
the  shares  to  satisfy  their  own  liability, 
and  sued  for  amount  paid: — Held,  that  as 
no  stock  was  ever  delivered,  or  intended  to 
be  delivered,  and  as  the  intent  was  to  make 
a  profit  from  the  fluctuations  of  the  stock 
market,  the  transaction  was  illegal.  Brit- 
ish Columbia  Stock  Emchahge,  Limited  v. 
Irving,  8  B.C.R.  186.  ^ 


'5,,  Champerty. 

1.  Nullity.] — An  agreement  for  a  cham- 
pertous  consideration  is  illegal  and  void, 
and '  the  defence  that  the  agreement  is 
tainted  with  champerty  is  open  to  others 
than  they  who  are  parties  to  the  agreement. 
■Brigg's  v.  meutqt,  10  B.O,R.  309. 

2.  Conveyance  of  land.], — In  an  action 
of  Briggs  V.  Newswander,  the  plaintiff  was 


245 


CONTKACT 


246 


held  to  be  entitled  to  a  conveyance  from  the 
defendants  of  a  quarter  interest  in  certain 
mineral  claims.  ,  In  that  action  Newswan- 
der  and  others  were  only  nominal  defend- 
ants, the  real  interest  in  the  claims  belong- 
ing, to  one  Fleutot.  After  the  judgment 
was  deliyered, "  the  plaintiff  conveyed  nine- 
tenths  of  his  interest  to  one  Giegerich, 
the  ,  expressed  consideration  being  moneys 
advanced  arid  an  undertaking  by  Giegerich 
to  pay  the  cost's  of  that  action  and  another 
brought  by  Briggs,  and  by  a  subsequent 
deed,  which  recited  the  proceedings  in  the 
action  and  the  deed  of  the  nine-tenths,  he 
conveyed  to  Giegerich  the  remaining  on6- 
tentn,  the  consideration  of  that  deed  being 
$500  payable  by  instalnients.  Briggs  after- 
wards assigned  the  above-mentioned  judg- 
ment and  his  interest  in  the  claims  to  Fleu-" 
tot.  iJa  an  action  '  by  Giegerich  against 
Fleutot  for  a  declaration  that  he  was 
entitled  to  the  quarter  interest,  it  was  held 
that  the  transfer  to  Giegerich  of  the  nine-' 
tenths  was  ohampertous,  and  the  Court 
would  not  interfere  to  assist  one  claim- 
ing under  a  titl^  so  acquired^  but  that  the 
transfer  of  the  one-tenth  was  valid,  being 
made  for  good  consideTation,  and  severable 
from  the  other  part  of;  the  transaction. 
Giegerich  v.  Fleutot,  10  B.G.E.  309;  35 
S.C.E,.  327. 

3.  Between  solicitor  axxA  client.]- — - 
Plaintiffs,  advocates  in  the  Yukon,  sued 
deifen^dant  for  a  lump  sum  for  professional 
services  in  obtaining  a  judgment  for  the 
defendants  agaihst  one  H.,  it  beiag  alleged 
by  the  plaintiffs  that  they  were  to  chargfe 
$600  if  the  amount  was  collected,  and  by 
the  defendants  that  they  were  to  get  10 
per  cent,  if  collected  by  them: — ^Held,  that 
by  Yukon  law  an  advocate  cannot  legally 
obtain  a  lump  sum  for  professional  services 
except  under  r.  524  ot  the  North- West  Ter- 
ritories Judicature  Ordinance  of  1893. 
Robertson  v.  Bossuyt,  8  B.C.R.  301. 

6.  Restraint  of  Trade. 

Contract  of  carriage.  ]-^A  contract  by  a, 
company  to  ship  all  goods  consigned  by 
them  at  Victoria  from  a  certain  point  by 
the  plaintiff's  steamships  is  not  void  as 
being  in  restraint  of  trade.  The  Canadian 
Pacifio  Nwvigation  Company  v.  The  Vic- 
toria Packing  Company,  3  B.C.R.  490. 

C.'iteoovery  Under  Illegal%.Contraot. 

1.  Return  of  moneys  paid.]' — Where  a 
party  pays  money  in  pursuance  of  a  con^ 


tract  void  for  illegality,  in  ignorance  that 
it  is  an  illegal  contract,  he  is  entitled  to 
recover  the  money  so  paid.  Burgess  v.  Zim- 
merU,  19  B.C.R.  428. 

2.  As  between  principal  and  agent.] — 
The  general  rule  that  persons'  who  enter 
into  dealings  forbidden  by  law  must  not 
expect  any  assistance  from  the  law,  is  not 
applicable  so  as  to  exonerate  an  agent  from 
accounting  to  his  principal  by  reason  of 
past  unlawful  acts  or  intentions  of  the 
principal  collateral  to  the  agency.  If  the 
money  is  paid  to  him  in  respect  of  an  ille- 
gal transaction,  he  is  bound  to  pay  it  over, 
provided  that  the  contract  of  agency  is  not 
itself  illegal.  De  La/val  Separator  Com- 
pany V.  Walworth,   {No.  2),  13  B.C.R.  '295. 

3.  Separable  causes  of  action.] — On  the 

trial  of  an  action  containing  three  different 
causes  of  action,  one  of  which  was  an  action 
for  moneys  had  and  received,  another  for 
damages  for  assault  and  false  imprison- 
ment, and  a  third  for  damages  for  procur- 
ilig  the  plaintiff  to  enter  a  house  of  prosti- 
tution, the  judge,  after  reading  the  plaint- 
iff's examination  for  discovery,  came  to 
the  conclusion- that  the- evidence  disclosed 
an  illegal  contract  under  which  the  defend- 
ants were  t-o  receive  a  part  of  the  moneys 
obtaiuBd  by  plaintiff  while  engaged  in  pros- 
titution, and  that  the  action  involved  the 
taking  of  an  aceoiint  in  respect  thereof,  and 
was  of  an  indecent  character  and  unfit  to 
be  dealt  with,  alid  he  dismissed  it  out  of  the 
Court  of  his  own  motion,  the  formal  judg- 
ment stating  that  "this  Court  doth  of  'its 
o\^n  motion  and  without  adjudicating  as 
between  the  plaintiff  and  defendants  on  the 
matters  in  dispute  between  them,  order  that' 
this  action  be  dismissed  out  of  this  Court, 
with  costs''^— Held,  by  the  Full  Court,  that 
the  order  dismissing  the  action  would  have 
precluded  the  plaintiff  from  again  suing  in 
respect  of  any  of  the  causes  of  action 
included  in  the  statement  of  claim,  and  that 
the  plaintiff  should  have  been  allowed  to 
prove  her  case  in  respect  to  inose  causes  of 
action  against  which  there  was  no  objec- 
tion; and  that  the  respondent  who  sup- 
ported the  judgment-  on  appeal  must  pay 
the  ^osts  of  the  appeal.  Gmlbault  v. 
Broihier,  10  B.C.R.  449. 

4.  Lease  —  Illegal  —  Premises  for  hotel 
purposes.] — ^Premises  in  Vancouver  leased 
for  use  as  a  hotel  did  not  fulfil  the  require- 
ments of  a  by-law  in  regard  to  the  number 
of  be4rooms,  and  of  this  both  the  lessor  and 
lessee  were  aware  at  the  time  the  lease  was 
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entered  into.  The  lessee  was  stopped  using 
the  premises  as  a  hotel  by  the  authori- 
ties:— ^Held,  in  an  action  by  the  lessor  on 
covenants  for  rent  and  repair,  that  the  lease 
was  void  ab  initio  and  the  maxim  in  pari 
delicto  potior  est  conditio  defendentis 
applied.  Even  if  the  lease  were  not  void 
ab  initio  it  became  void  by  the  action  of 
the  authorities  in  stopping  the  further  use 
of  the  premises  as  a  hotel.  Hickey  v. 
Sciutto,  10  B.C.E.  187. 

X.  Mistake. 

1.  Mutual  mistake.] — ^The  parties  to  a 
contract  may  ignore  a  mutual  mistake  and 
carry  out  their  agreement  according  to  their 
real  intention.  ,  Johnson  v.  Thompson  and 
others,  19  B.C.R.  105;    20  B.CR.  520. 

2.  Unilateral  mistake.] — An  agreement 
for  a  sale  of  lands  containing  no  reserva- 
tion of  the  minerals  thereunder,  issued  by 
the  land  agent  of  a  railway  company  to  an 
intending  purchaser,  accompanied  by  a 
deposit,  does  not  bind  the  company  to  con- 
vey^ the  minerals  if  the  agent  had  instruc- 
tions to  reserve  them,  on  the  ground  that 
there  was  unilateral  mistake  against  which 
the  Court  will  relieve.  Eobbs  v.  Esguimalt 
and  Narwimo  Railway  Gompam/y,  6  B.C.R. 
228. 

XI.  DUBESS  AND  Undue  Intwjence. 

Agreement  between  solicitor  and  client.] 

— Plaintiff,  being  unable  to  raise  money  to 
pay  off  a  mortgage  upon  his  lands,  applied 
to  a  solicitor,  who,  in  consideration  of  cer- 
tain interest  and  commissions,  agreed  to 
advance  the  necessary  amount,  and  also  to 
obtain  time  from  defendant's  unsecured 
creditors,  and  took  as  security  a  conveyance 
of  plaintiff's  equity  of  redemption  in  the 
property;  with  a  short  period  for  payment 
and  redemption.  Upon  the  evidence  it 
appeared  that  there  was  no  fraud  or  impro- 
per dealing'  on  the  defendant's  part: — Held, 
there  is  no  principle  upon  which  any  agree- 
ment a  solicitor  and  client  choose  to  make 
in  the  circumstances  of  the  particular  caSe, 
is  to  be  invalidated,  if  no  deception  is  prac- 
tised and  no  advantage  taken,  merely 
because  of  the  existence  of  tne  relationship. 
Bell  V.  Cochrane,  5  B.C.R.  211. 

XII.  Election. 

Ratification.] — A  party  who  elects  to 
affirm  a.  voidable  contract,  with  full  knowl- 


edge of  all  the  facts,  is  precluded  from 
afterwards  setting  up  a  right  to  rescind. 
Jackson  v.  Irvnn  &  Billings  Co.,  Ltd.,  20 
B.C.R.  487. 

XIII.  Impossibility. 

A.  In  General. 

Prevention  by  law.] — ^By  an  agreement 
with  the  Province  of  British  Columbia  a 
Tailway  company  bound  itself  to  complete 
a  certain  undertaking  by  a  specified  date, 
and  due  performance  of  the  agreement  was 
secured  by  a  bond.  The  work  was  stopped 
owing  to  certain  landowners  obtaining 
injunctions  against  the  company,  which 
were  aflSrmed  on  appeal  to  the  Full  Court, 
but  finally  dissolved  on  appeal  to  the 
Supreme  Court  of  Canada  a  few  days  before 
the  date  fixed  for  completion  of  the  con- 
tract. In  an  action  on  the  bond,  it  was 
held,  on  demurrer,  that  it  could  not  be  said 
as  a  matter  of  law  that  in  no  case  could 
such  a  circumstance'  be  aia  excuse  for  non- 
payment within  the  specified  period.  Attor- 
riey-General  v.  Canadian  Pacific  Railway 
Compaky,  1  B.C.R.,  Pt.  II.,  350. 


B.  ImpUed  Condition. 

1.  Failure  of  condition.]  —  Where  the 
performance  of  a  contract  becomes  impos- 
sible by  reason  of  the  failure  of  an  implied 
condition,  the  obligation  is  broken  off. 
Topping  \,  Marling,  15  B.C.R.  52. 
V  2.  Hotel.] — A  lease  of  premises  Intended 
for  use  as  an  hotel  becomes  void  if  the  fur- 
ther continuance  of  the  use  of  the  building 
as  an  hotel  is  prohibited  by  competent 
authority.  Hickey  v.  Sciutto,  10,  B.C.R. 
187. 

3.  Sale  of  timber.]— One  Q'Brien  held 
rights  in  unpatented  lands  and  agreed  to 
sell  the  timber  thereon  to  Mackintosh,  one 
of  tie  conditions  as  to  pajTnent  being  that, 
as  soon  as  the  Crown  grant  should  issue,. 
Mackintosh  should  settleji  judgment  against 
O'Brien  which  they  both  imderstood  could 
at  thattime  be  purchased  for  $500.  On 
tie  issue  of  the  grant,  about  six  months 
afterwards,  the  judgment  creditor  refused 
to  accept  $500  in  full  settlement  at  the 
latter  date,  and  took  proceedings  to  enforce 
execution  for  the  full  amount.  The  execu- 
tion was  opposed  on  behalf  of  O'Brien, 
Mackintosh  becoming  surety  for  the  costs 
and  being  also  made  a  party  to  the  proceed- 
ings :-i— Held,  that  the  agreement  to  settle 
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the  outstanding  judgment  was  not  made 
unconditionally  by  Mackintosh,  but  was 
limited  to  settling  it  for  $500  after  the  issue 
of  the  Grown  grant  for  the  land.  Mcmley 
V.  Mackintosh,  10  B.O.R.  84;  affirmed  sub 
nom.,  O'Brien  v.  Mackintosh,  34  S.O.E.  169. 
4.  Terms  of  payment.] — ^The  plaintiff 
held  rights  in  unpatented  lands  and  agreed 
to  sell  the  timber  thereon 'to  the  Tiefendant, 
one  of  the  conditions  as  to  payment  there- 
for teing  that,  as  soon  as  the  Crown  grant 
should  be  issued,  the  defendant  should  set-, 
tie  a  judgment  against  the  plaintiff,  which 
^  they  both  understood  at  that  time  could  be 
purchased  for  $500.  On  the  issue  of  the 
graiit,  about  six  months  later,  the  judgment 
creditor  refused  to  accept  $500  as  full  set- 
.  tlement  at  the  latter  date: — Held,  that  the 
agreement  was  conditional  on  the  possi- 
bility of  settling  the  judgment  debt  for 
$500.  Mwnley  v.  Mackintosh,  10  B.C.R.  84; 
34  S.O.R.  169.  / 

XIV.  Perfoemance:    Bbbach. 

A.  Who  Entitled  to  Enforce  Performance. 

1.  Right     of     contractor     to     compel 
engineer     to     give      final      certificate.] — 

The  City  of  Victoria  called  for  ten- 
der^ for  the  construction  of  certain 
sewers,  setting  forth  in  specifications 
'^  and  bills  of  quantities  the  amount  and 
~  character  of  the  excavations  and  work 
to  be  done,  and  requiring  persons  tendering 
,  to  put  their  prices  against  each  item  in  the 
specifications  and  bills  of  quantities,  which 
were  to  form  essential  patts  of  the  contract. 
Plaintiffs  tendered,  fflling  in  their  prices 
for  each  ij;em  as  required,  and  offering  to 
do  the  work  for  a  lump  sum  of  $7,032, 
which  represented  their  total.  The  speci- 
fications called  for  interim  and  final  cer- 
tificates of '  work  done  to  be  granted  by  W., 
an  engineer  employed  by  the  corporation. 
The  contract,  as  executed,  was  "to  execute 
all  works  described  in  the  specifications, 
bills  of  quantities  and  form  of  tender,  which 
are  hereljy  made  parts  of  this  contract,  in 
strict  accordance  with  all  the  conditions 
and  stipulations  therein  set  forth,  in  the 
best  and  most  workmanlike  manner,  for  the 
sum  of  $7,032"/'  It  turned  out  that  the 
bills  of  quantities  largely  over-estimated 
the  work.  Plaintiffs  obtained  the  contract 
and  performed  the  work,  and  sued  to  recover 
the  lump  sum  and  extras,  less  amounts  p9,id 
them  By  the  defendant  corporation,  and  to 
compel  W.,  the  engineer,  to  grant  thein  a 
final  certificate:— Held,  that  there  was  no 


privity  between  the  plaintiffs  and  W.,  and 
their  right  of  action  against  him,  if  any, 
was  for  dama'ges  for  fraudulently,  and  in 
collusion  with  the  defendant  corporation, 
refusing  his  certificate.  Goughlan  &  Mayo 
V.  Wilmot  and  the  Corporation  of  the  Vity 
of  Victoria,  4  B.C.E.  20. 

2.  Muiister  of  the  Crown  as  agent.] — ^An 
arrangement  made  "between,  the  Minister  of 
the  Crown  and  a  railway  company  pending 
negotiations  for  the  grant  by  the  Crown  to 
the  company  of  certain  lands,  that  the  com- 
pany should  give  certain  locatees  thereon 
options  to  purchase  the  lots  occupied  by 
them  from  the  company  at  a  named  upset 
price,  is,  not  enforceable  by  the  locatees, 
against  the  railway  company,  for  want  of 
^privity,  as  the  Minister  of  the  Crown  could 
not  be  considered  as  the  agent  of  the  loca- 
tees. Hoyden  v.  Smith  £  Angus,  1  B.C.R., 
Pt.  II.,  312.  ^ 


B.  -Tim,e  of  Performance. 

1.  Time  of  the  essence.] — ^The  avowedly 
speculative  character  of  the  subject-matter 
of  a  contract  makes  time  to  be  of  the 
essence  of  the  contract,  even  ,when  it  is  not 
so  provided  in  express  terms.  Manson  v. 
Eom^on,  4  B.C.R.  404. 

2.  Time  of  the  essence.]; — Where,  the. 
contract  is  for  the  sale  of  property  of  a 
fluctuating  value,  such,  as  mineral  claims, 
althougl;  there  is  no  stipulation  that  time 
is  to  be  ot  the  essence  of  the  contract,  yet 
by  the  naturq  of  the  property  dealt  with,  it 
is  clear  that  time  shall  be  of  the  essence. 
Morton  and  Symonds  v.  Nichols,  12  B.C.R. 
485. 

3.  Notice  to  perform.] — Where  no  time 
is  specified  between  the  parties  for  the 
carrying  out  of  a  contract,  the  law  implies 
that  it  should  be  carried  out  within  a  rea- 
sonable time,  having  regard  to  all  the  cir- 
cumstances. If  there  be  an  xmdue  delay  on 
the  paift  of  either  party,  the  other  party  has 
the  right  to  notify  him  that  unless  the  con- 
tract is  carried  out  within  £i  specified  time, 
such  time  to  be  reasonable,  the  contract  will 
be  considered  at  an  end,  and  where  the  work 
to-  be  done  requires  a  considerable  period 
of  time  he  may  also  fix  a  reasonable  time 
for  its  commencement.  ,  -Johnson  v.  Dimn, 
11  B.C.E.  372. 

G.  Conditions:    Precedent. 
1.  Payment' for  extras.] — The  plaintiff, 
a,  Vancouver  builder,  contracted  to  erect  a 
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building  in  Vancouver  for  the  defendants, 
a  Milwaukee  company,  the  contract  provid- 
ing that  no  extras  would  be  allowed  unless 
their  value. was  agreed  upon  and  indorsed 
on  the  contract.  On  the  instructions  of  S., 
who  intended  "to  occupy  the  building  for  the 
purpose  of  a  bottling  company,  .of  which  he 
was  a  member,  and_  bottle  defendants'  beer, 
amongst  other  things,  "the  plaintiff  made 
alterations  and  additions,  but-  no  indorse- 
ment was  made  on  the  contract: — Held, 
that  such  indorsement  was  a  condition 
precedent  to  plaintiff's  right  to  recover. 
McEinnon  v.  The  Pabst  Brmomg  Co.,  8 
B.G.R.  265. 

2.  Certificate.^  — Plaintiff  agreed  with 
Smith  to  do  tunnelling  in  mineral  claims 
in  which  Smith  and  MoLeod  were  interested, 
and  the  agreemeiit  was  contained  in  cor- 
respondence,/part  of  which  read:  "I'll  pay 
you  on  the  completion  of  each  80  feet  of 
tunnelling.  All  you  need  to  do  is  to  have 
McLeod  to  certify  that  you  have  done  the 
work."  McLeod  did  not  give  a  certificate. 
In  an  action  by  plaintiff  to  enforce  a 
mechanics'  lien,  it  was  held  that  the  obtain- 
ing of  the  {certificate  was  a  condition  prece- 
dent to  the  plaintiff's  right  to  recover. 
Leroy  N.  Smith,  8  B.CK.  293. 

3.  Failure  of  condition.] — Under  an 
agreement  whpreby  the  defeaidants  pur- 
chased all  timber  on  the  plaintiff's  land,  to 
be  paid  for  after  the  defendant  had  removed 
the  timber  and  had  jiad  it  scaled  by  a 
Government  official  scaler,  the  defendants 
loaded  a  scow  with  timber',  which  was 
allowed  to  drift  away  and  was  lost  before 
an  official  scaling  could  ^ake  place: — 'Held, 
that  as.  the  failure  to  scale  was  the  fault 
of  the  defendants,  they  could  not  set  that 
up  as  an  answer  to  an  action  for  the 
recovery  of  the  price  of  the  timber.  Rich 
v.  North  AmerioCM  Lumber  Oompwny,  Lim- 
ited, 18  B.O.R.  543. 

4.  Sale  at  invoice  price — Failure  to  pro- 
duce invoice*.] — In  a  contract  for  the  sale 
of   a    stock   of    merchandise,   the   purchase 

.  pripe  was  fixed  at  an  advance  of  ten  cents 
on  the  dollar  on  the  invoice  price.  The 
invoices  were  not  produced  in  several 
instances  where ,  disputes  arose  as  to  the 
price: — Held,  that  the  failure  to.  produce 
the  invoices  relieved  the  defendants  from 
being  held  to  the  contract.  Perimrd  v. 
Bergeron  and  Rickson,  17  B.C.R.  339. 

5.  Indemnity.] -^  In  an  action  upqn  a 
covenant  to  indemnify,  it  is-  a  condition  of 
the  plaintiff's  right  to  performance  that  he 


has  paid  or  been  called  upon  to  pay  the  sum 
indemnified  against.  ■  Baker  v.  Dalby,  3 
B.CB,.  289. 


D.  Repudiation. 

1.  Failure  to  pay  instalment.] — Failure 
to  pay  an  instalment  of  money  due  under 
a  contract  does  not  necessarily  constitute 
a  repudiation  of  the  conttsct.  Champion 
&  White  V.  The  World  Building  Go.  20 
B.C.R.  156. 

2.  Incapacitating  oneself  from  perform- 
ance.]— A  contract  by  defendants  to  employ 

'  plaintiff  as  brewmaster  in  its  lager  beer 
brewery  in  Victoria  for  three  years,  and 
during  that  period  pay  him  as  such  brew- 
master  a  salary  of  $250  a  month,  at  the 
end  of  each  month,  is  broken  by  thfr  com- 
pany incapacitating  itself  from  continuing 
the  plaintiff  in  that  employment,  and  is  not 
satisfied  by  a  readiness  to  pay  the  salary 
at  the  end  of  each  month.  Varrelmarm  v. 
Phcen/ix  Brewery  Company  (Ltd.),  3  B.C.R. 
135. 


E.  Breach  by  Negligent  Performance. 

Vis  major.] — In  carrying  out  a  verbal 
arrangement  to  move  a  boom  of  logs  in 
exchange  for  the  loan,  of  certain  boom  sticks, 
plaintiffs  lost  control  of  the  boom,  which 
was  carried  away  in  a  gale,  It  was  not 
shown,  that  it  was  necessary  to  move  the 
boom  at  '  that  particular-  time,  or  that ' 
jplaintiffs  had  made  any  time  a  condition 
for  the  lending  o£  the  boom  sticks.  There 
was  evidence  of  negligence  and  incompe- 
tence in  the  operation: — ^Held,  that  the 
defendants  not  being  under  any  obligation  , 
to  move  the  logs  at  the  time  they,  djd,  and 
having  selected  an  inopportune  time  and 
used  inadequate  and  deficient  equipment, 
were  guilty  of .  negligence  and  must  be  held 
liable  for  the^oss.  Wattsburg  Lumber  Go. 
v.  W.  E.  Cooke, Lumber  Co.,  16  B.C.R.  154. 
Reversed,  17  B.C.R.  410. 


F.  Effect  of  Breach. 

1.  Damages.] — ^Plaintiff  contracted  with 
defendant  to  do  work  at  a  certain  price  per 
day  and  to  take  in  part  payment  stock  in 
a  mining  company.  On  completion  of  the 
work  defendant  failed  to  deliver  the 
stock: — ^Held,- that  on  defendant's  failure 
to  deliver  the  stock,  plaintiff  was  entitled 
to  damages  for  breach  of  contract  and  could 
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not  be  compelled  to  accept,  stock.      Miller 
V.  Averill,  10  B.C.R.  205. 

2.  Repudiation.] — ^Where  a  party  con- 
tracts to  purchase  property  and  pays  an 
instalment  and  afterwards  repudiates  the 
contract  and  sues  for  rescission,  the  Court 
has  no  jurisdiction  to  restrain  the  vendor, 
who  has  accepted  the  repudiation,  from 
dealing  with  the  property  as  he  sees  fit, 
Ofi/risUe  y;.  Fraser  and  others,  10  B.C.R.  291. 
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XV.   DiSCHABGE. 

A.  In  General. 

1.  Vested  right  i  of  action.] — A  vested 
right  of  action  can  only  be  discharged  by 
payment,  release  under  seal,  or  accord  and 
satisfaction.  Croasdcrile  v..  Hall,  3  B.C.R. 
384. 

2.  Payment  of  smaller  sum.] — A  eon- 
tract  for  payment  of  a  certain  sum  of  money 
cannot  be  discharged  by  payment  and 
acceptance   of    a    smaller    sum.       Soder    v. 

■  Torke,  5  B.C.R.  133. 


B.  Paymenti 

1.  Place  of  payment.] — ^The  rule  that  a 
debtor  is  bound  to  seek  out  his  creditor  in 
order  to  pay  him  applies  when  both  parties 
are  within  the  jurisdiction,  but  not  when 
■the  debtor  is  resident  abroad.  Shallcross 
V.  Alaska  Steamship  Co.,  8  B.C.R.  203. 

2.  Place  of.] — ^Wfiere  there  is  a  stipula- 
tion to  pay  money  on  a  particular  day,  and 
no  place  of  payment  is  agreed  upon,  it  is 
the  duty  of  the  party  liable  to  pay  to  seek 
out  and  find  the  payee  if  he  is  within  the 
JTirisdietion.  Morton  v.  Nichols,  12  B.C.R. 
9,  485.  . 

3.  Demand.] — A  pa,rty  is  noit  bound  to 
\^            say   yes    or    no    at    once   when    confronted 

with  a  demand  for  the  payment  of  money, 
,  where  there  may  be  a  d»iabt  as  to  his  liabil- 
;  ity  to  pay,  but  he  is  entitled  to  a  reason- 
able time, '  according  to '  the  circumstances 
of  the  case,  to  consider  the  position  and  to 
make  up  his  mind  whether  he  really  owes 
the  money  or  not,  and  as  to  what  course  he 
will  pursue.  Belcher  v.  McDonald,  9  B.C.R. 
377, 

0.  Appropriation  of  payments. 
m 
Principal     and     surety.] — K.    made^  ^nd 

gave  to  R.  Bros,  four  promissory  notes 
of  $2,500  each,  with  interest  tct  12  per 
cent.  R.  Bros,  obtained  the  indorse- 
ment   of    M.    to    these    notes,    discounted 


them  with  the  defendant  Company  and 
deposited  as  collateral  security  for  the 
pajrment  of  the  notes  500  shares  of  the 
capital  stock  of  the  Vancouver  Gas  Com-  . 
pany.  Subsequently  R.  Bros,  obtained  a 
second  loan  on  two  other  promissory  notes, 
to  which  K.  was  also  a  party,  and  as  secur- 
ity, deposited  500  additional  shares  of  the' 
Vancouver  Gas  Company. ;  M.  was  not-  con- 
nected with  this  loan,  nor  the  security 
deposited  in  respect  of  it,  although  he 
claimed  to  be  entitled  to  the  benefit  of  the 
security.  In  an. action  against  K.,  R.  Bros, 
and  M.,  tlie  defendant  Company  signed  judg-, 
ment  against  K.  for  $10,634.23  in  respect 
of  the  first  four  notes;  but  on  the  same 
day,  though  prior  to  so  signing  judgment, 
they  also  took  judgment  against  him  for 
$21,000  in  respect  of  the  second  loan.  Fol- 
lowing on  this  the  defendant  Company 
threatened  to  proceed  to  judgment  against 
R.  Bros,  and  M.  and  actually  did  sign  judg- 
ment against  R.  Bros,  for  $21,180.23;  but 
M.  for  himself  obtained  a.  four  months' 
extension  of  time  by  depositing  250  addi- 
tional shares  of  the  Vancouver  Gas  Com- 
pany. These  shares  were  deposited  as  col- 
lateral security  for  the  four  notes  of  $2,500 
each,  arid  were  to  be  returned  to  M.  if 
within  the  four  months  agreed  upon  he 
paid  the  defendant  Company  a  sum  not 
less  than  $6,000  on  account  of  the  said 
notes.  Before  the  judgment  in  the  action, 
the  suTjject  of  this  appeal,  was  given,  the 
defendant  Company  received  dividends  on 
the  first  500  shares  deposited  $2,657.80,  and 
in  respect  of  the  250  shares  deposited  by 
M.  $1,328.90,  both  of  which  sums  were 
placed  to  the  credit  of  the  K.-M.  account. 
The  defendant  Company  also  received  a 
dividend  in  respect  of  the  500  shares  depos- 
ited by  R.  Bros,  for  the  second  loan,  but 
this  was  not  credited  to  the  K.-M.  account. 
M.,  who  was  president  of  the  Gas  Company,, 
got  his  wife  to  purchase  the  whole  1,250 
shares  for  $8,000,  which  amount  M.  con- 
tended "was  tobe  placed  to  his  credit  until 
the  notes  of  K.  were  relieved  or  paid."  This 
sum  was  carried  in  a  suspense  account  to 
the  credit  of  M.  from  December,  1894,  to 
October,     1901.        In     October,     1901,     the 

.  defendant  Company  transferred  this  sum  of 
$8,000  from  M.'s  account  and  placed  three- 
fifths  of  this  amount  to  the  credit  of  the 
said  four  notes,  and  two-fiftns  to  the  credit 
of  the  notes  of  R.  Bros.  In  February,  1900,^ 
the   defendant   Company  agreed  to   receive 

'  from  K.,  or  his  nominee,  the  sum  of  $15,000 
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in  consideration,  of  ■which  they  were  to 
assign  to  him  or  his  nominee  the  above 
mentioned  judgments  of  $10,634.23  and 
$21,180.23,  together  with  certain  securities 
(mortgages)  held  by  them.  This  money 
arrived  in  August,  1900,  but  the  defendant 
Company  did  not  reach  a  final  settlement 
with  K.'s  nominees,  C.  &  S.,  until  Novem- 
ber, 1901.  In  the  meantime,  they  had  an 
action  pending  against  M.  for  a  settlement, 
but  abandoned  the  proceedings ;  and.  M. 
brought  this  action  for '  a  declaration  that 
he  had  been  discharged  froin  liability  to 
the  defendant  Company  as  surety  for  or  as 
indorser  of  the  said  four  notes;  for  an 
accoiint  of  what  had  been  received  by  the 
defendant  Company  in  respect  of  the  securi- 
ties deposited  by  him  with  them  under  the 
circumstances  above  set  out;  and  for  pay- 
ment of  the  amount  so  found: — Held,  that 
prior  to  the  appropriation  by  the  defendant 
Company,  in  payment  of  K.'s  n  liability,  of 
the  moneys  standing  to  the  credit  of  M.  in 
their  hands,  there  was  neither  an  actual 
satisfaction  of  K.'s  liability,  nor  any 
enforceable  agreement  by  which  ^he  defend- 
ant Company. bound  itself  to  co^npound  with 
K.,  and  that  consequently  .the  appropriation 
in  question  was  valid.,  Xhat  the  defendant 
Company  might  rightfully  appropriate  the 
moneys  received  from  K.'s  nominees,  C.  & 
S.,  in  liquidation  of  any  of  K.'s  liabilities, 
and  having  appropriated  them  in  payment 
of  a  liability  in  which  M.  was  not  concerned, 
M.  was  not  entitled  to  an  account  of  these 
moneys.  MiVne  v.  Torhshire  Ouwrwntee 
and  Beourities  Corporation,  Limited,  11 
B.C.E.  402.     Reversed,  37  S.C.R.  331. 


D.  Accord  and  Satisfaction.  • 

1.  New  agreement.] — One  C;  a  commer- 
cial traveller  in  plaintiffs'  employ,  called  on 
defendant  and  pressed  for  payment  of  an 
oiverdue  promissory  note.  Defendant  offered 
to  give  a  parcel  of  land  in  payment,  and 
C,  in  company  with  defendant,  inspected 
the  land.  C.  wrote'  plaintiffs  submitting 
the  proposition,  and  giving  a  specific 
description  of  certain  land.  Plaintiffs  wrote 
to  a  solicitor,  instructing  him  to  prepare  a 
conveyance  thereof.  The  solicitor,  finding' 
that  there  had  been  a  misdescription  in  the 
letter  to  plaintiffs,  accepted  a  conveyance 
of  the  land  actually  shown  by  defendant 
to  C. :— Held,  in  an  actioli  on  the  note,  that 
plaintiffs  were  bound  as  by  an  accord  and 
satisfaction  arid  could  .not  recover.     Pither 


&  Ldser  v.  Manly,. Q  B.C.B,.  257;    32  S.C.R. 
651. 

2.  Time.! — Voluntary  concession  of.] — 
An  agreement' for  the  sale  of  mineral  claims- 
provided  for  payment  by  instalments  and 
contained  a  proviso  that  "failure  to  make 
any  of  the  above  payments  to  render  this 
agreement  void  as  to  all' parties  thereto,  and 
the  said  (vendees)  can  qiiit  at  any  time 
without  being  liable  for  any  further  pay-  . 

jnents  thereunder  from  such  time  on."  At 
the  request  of  the  vendees  the' vendors.  With-, 
out  consideration,  extended  the  time  for 
payment  of  one  of  the  instalments.  After 
the  original,  but  before  tne  extended  period 
for  making  the  pa;^ent,  the  vendees  noti- 
fied the  vendors  that  they  had  left.  In  an 
action  to  recover  the  amount  of  1;he  instal- 
ment :^-Held,  that  the  liability  of  the 
def endantsi -the  vendees,  to  pay  the  instal- 
ment in  question  was  absolute  upon  the  day 
named  in  the  original,  agreement,  and 
remained  unaffected  by  the  voluntary  eon- 
cession  of  further  time  to  pay.  Wel>b  v. 
Montgomery,  5  B.C.R.  323." 

3.  Accepting  part  of  debt  and  giving 
receipt  in  full.] — Defendant,  after  service 
of  a  writ  claiming  $152.16,  settled  with 
plaintiff  personally  by  payment  of  $60,  talk- 
ing a  receipt  in  full.  Plaintiff's  solicitor, 
being  unaware  of  the  settlement,  signed 
judgmesfit  for  the  full  amount  and  costs. 
Upon  motion  by  the  defendant  to  set  aside 
the  judgment  ag  a  breaph "  of  the  settle- 
ment:— ^Held,  that  as  there  wai  no  release 
under  seal  of  the  balance  of  the  debt,  pr 
consideration  for  the  agreement  to  accept  a 
part  in  full  discharge,  the  plaintiff  was 
entitled  to  maintain  the  judgment;  Soder 
v.  Torhe;  5  B.C.R.  133'.  * 


XVI.'CONSTBUCTIVE  CONTEACTS. 

A.  Money  Paid, 

1.  Request.]— Money. paid  by  the  lender 
for  insurance  premiums  on  policies  depos- 
ited with  him  by  the  borrower  as  security 
cannot  be  recovered  from  the  borrower  in 
the  absence  of  a  request  by  him  to  pay  them. 
Williams  V.  Richards,  3  B.C.R.  510. 

2.  Instalment  of  pre-emption  fees.] — 
Where  the  plaintiff  paid  one  instalment  of 
the  purchase  .  money  for  a  pre-emption 
recofd  and  afterwards  the  land  was  sold 
for  taxes,  he  was  held  to  be  entitled  to 
recover  the  amount  as  money  paid  to  the 
use  of  the  purchaser  at  the  sale  for  taxes. 
Moriwrty  y.Wadhams,  1  B.C.R.,  Pt.  II.,  145. 
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3.  Default  judgment.  ]-^If  one  pays  a 
"judgment  got  against  him  by  default,  he 
cannot  sue  to  recover  back  part- thereof,  but 
must  apply  to  have  the  judgment  set  aside. 
Ooon  Gem  v.  Moore,  2  B.C.R.  154. 


B.  Money  Had  and  Received. 

1.  Failure  of  consideration.] — ^Where,  by 
the  error  of  both  parties  and  without  fraud, 
there  has  been  a  complete  failure  of  con- 
sideration, a  Court  of  equity  will  rescind 
the  contract  and  compel  the  vendor  to 
return  the  purchase  money.  Pope  v.  Cole, 
6  B.C.E.  205;    29  S.C.K.  291. 

2.  Mining  claim.  ]^Where,  on  the  sale  of 
a  mining  claim,  it  turned  out  that  the  whole 
property  sold  was  included  in  prior  claimSj 
whereby  the  purchaser,  got  nothing  for  his 
money,  the  contract  waB  rescinded  though 
the  vendor  acted  in  gOod  faith  and  the 
transaction  was  free  from  fraud.     Hid. 

3.  Failure  of  consideration.] — A  contract 
to  procure  insurance  against  fire  in  some 
office  valid  (sic)  in  Canada  means  in  some 
company  licensed  to  do  business  iu  Canada, 
and  a  premium  paid  under  such  contract 
may  be  recovered  back,  as  upon  a  failure 
of  consideration,  if  the  insurance  is  effected 
without  the  knowledge  of  the  assured  in  a 
company  not  so. licensed.  Barrett  v.  Elliott, 
10  B-CE.  461.     ' 

4.  Part  performance  of  contract.] — A 
company  which  had  a  contract  to  grade  and 
excavate  a  portion  of  a  railway  line,  sub-let 
a  certain  portion  to  plaintiff.  Subsequently 
the  company  went  into  liquidation  and 
abandoned  the  contract.  The  plaintiff  at 
this  time  had  removed  some  3,000  cubic 
yards,  part  of  a  cut  of  4,710  yards,  for 
which  he  was  to  be  paid  at  the  rate  of  20 
cents  a  yard.  He  did  not  proceed  with  the 
work  after  the  company  went  into  liquida- 
tion; and  was  not^  paid  for  what  he  had 
done.  Defendants  herein  contracted  with 
the  railway  company  to  continue  the  work 
at  €he  same  price  as  the.  original  contrac- 
tors>  23  cents  per  yard,  and  upon  their  com- 
pleting the  cut  on  which  plaintiff  had 
worked,  they_  were  paid  for  the  whole, 
including  the  3,000  yards  taken  out  by  the 
plaintiff.  In  settling  with  plaintiff  for 
other  work  done  by  him  undet  their  con- 
tract, they  charged  him  with  the  co^t  of 
completing  the  cut,  $1,882.72,  and  credited 
him  with  $1,083.30,  -leaving  a  balance 
against  him  of  $99.42,  and  later  with  a  fur- 
ther   sum  of  $90,  as  having  over-credited 


him  three  cents  a  yard  on  3,000  yards  :i — 
Held,  on  appeal,  that  plaintiff  was  not 
entitled  to  recover  $600  for  the  work  done 
by  him  as  money  had  and  received  for  him 
or  paid  to  his  Use;  that  there  was  no 
privity 'of  contract  between  the  plaintiff 
and  the  railway  company  or  between  him 
and  the  defendants  with  respect  to  this 
particular  work,  and  that  the  money  was 
not  paid  upon  a  trusty  express  or  implied; 
but,  that  he  was  entitled  to  succeed  as  to 
the.  two  items  of  $99.42  and  $90 ;  that  he 
was  under  no  obligation  to  the,  defendants 
to  complete  the  work  afl^  ^^^^  they  could 
not  charge  him  with  their  loss  in  completing 
it.  T'lfcjcer  v.  Puget  Sound  Bridge  am,d 
Dredging  Company,  15  B.C.R.  393. 

Bee  Building  Contbaots. 

„  .  See  Equity. 

Bee  Mines  and  Minerals. 

Bee  Specific  PBiBFOEMAiNCE. 

Bee  Vendoe  and  Pubchasee. 


CONTRIBUTOR. 

Bee    GUAEANTEE. 

See  ToET. 


CONTRIBUTORY. 

See  Company. 


CONVERSION. 

See  ToET. 


CONVEYANCE. 

See  Deed. 
Bee  Vendoe  and  Puechasee. 


CONVICTION. 

See  Ceiminal  Law. 


COPYRIGHT. 

Stolen  material.  ]  — The  plaintiff  published 
a  "Directory  of  Vancouver  Island  ana  Adja- 
cent Islands  for  1909,"  and  registered  same 
under  the  Copyright  Act.  The  defendant 
Company  later  published  "Henderson's  Brit- 
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ish-  Columbia  Gazeteer  and  Directory  for 
1910,"  and  the  plaintiff  complained  that  in; 
its  preparation  the  defendant  Company 
made  such  an  unfair  use  of  his,  the  plaint- 
iff's, directory  by  copying  names  from  it 
that  the  publication  of  the  defendant  Coin- 
pany's  book  was  an  infringement  upon  his 
copyright.  The '  defendajxt  Company  had 
published  directories  in  previous  years,  and 
their  defence  was  that  plaintiff's  directory 
was  itself  the  result  to  a  large,  extent  o:^  an 
unfair  use  of,  particularly ,>  the  defendant 
Company's  British  Columbia  Directory  for 
1905,  the  Victoria.  Directory  for  1908,  and 
the  Directory  for  Western  Canada  for 
1908: — Held,  that  the  plaintiff  could  not, 
within  the  meaning  of  the  term  under  the 
Copyright  Act,  be  considered  a,s  the  "author" 
of  his  own  directory,  the  material  being 
partly  pirated,  to  what  extent  it  -being 
impossible  to  determine.  Bain  v.  Mender- 
son,  16  B.C.R.  318. 


CORPORATION. 

I.  Corporation  Sole. 

Covenant  by,  whether  binding  on  luc- 

ce«»or«.]^A  covenant  by  a  corporation 
sole,  described  in  his  corporate  capacity, 
expressed  to  be  on  behalf  of  himself,  his 
heirs,  executors  and "  administrators,  will 
not  bind  his  successors  ,in  office.  Paris  v. 
Bishop  of  New  Westminster,  S  JB.C.R.  450. 

II.    COBFORATION   AqGBEGATE. 

See  Companies. 

(See  MiTNiciPAt  Corporations. 

See  Railwat  Companies. 


COSTS. 


I.  REodvEBY  or,  259. 

II.   FOLIiOWINQ  THE   EVENT,    261. 

III.  Good  Cause  fob  Depriving  or,  261. 

IV.  In  Particular  Cases,  262. 
A.  Of  trustees,  262. 

jB.  Of  personal,  representatives,  263. 
G.  Of  creditors'  octioi^,  263. 
D.\  Of  foreclosure  actions,  263. 

E.  Of  inquisitions  in  Ivmacy,  263. 

F.  Of  collision,  actions,  263. 

'  '&.  By  and  against  the  Grown,  263. 
H.  Of  actions  at.  suit  of  relator,  264. 
/.  Where  private  rights  defended  hy 

the  Grown,  264. 
J.  Against  party  indemnified,  264.     . 


K.  Replevin,  264. 
^  L.  Trespass,  265. 

M.  Specific  performance,  265. 

N.  In    actions   on   illegal   contracts, 

265. 
0.  Of  lihel  actions,  265. 
P.  Of  actions  iy  liquidator,  265. 
Q.  Of  wvnding  up,  265. 
R.  Of  matters  of  proeedMre,  266. 

1.  In  general,  266. 

2.  Separate  defences,  266. 

3.  Default  of  defense,  266. 

4.  Withdrawing  defense,  266. 

5.  Demurrer,  267. 

6.  Application  for  stay  of  execu- 

tion, 267. 

7.  Third  party  proceedings,  267. 
8.  Of  new  trial,  267. 

T.  Of  appeal  from  summji/ry  convio- 
tion,  268. 
V.  Taxation,  268. 

A.  In  general,  268. 

B.  Review  of  tadation,  269. 
0.  No  order,  269. 

D.  Briefs  and  transcript  of  evidence, 

269. 

E.  Fees  to  counsel,  270. 
'     F.  Witness  fees,  270. 

O.  Oasts  of  party  to  action,  271.  , 

S.  Commission  to  take  evidence,  271. 

/.  Inspeeiion,  271. 

J.  Settling  pleadings,'  272. 

K.  Garnishee  proceedings,  272. 

L.  Separate  defences,  272. 

M.  Demurrer,  272. 

N.  Motion  for  judgment  in  default  of 
defense,  272. 

0.  Ad}ourp,ment,  272. 

P.  Abortive  trial,  273. 

Q.  Attempted  settlement,  273. 

R.  Improper,  vexatious,  and  unneces- 
sary proceedings,"  27Z. 

VI.    SOLICITOE  AND  (^LIENT,   273. 

VII.  On  County  Court  Scale,  274. 
VIII.  Refund  After  Successful  Appeal, 
275. 
IX.  Time  foe  Payment,  275. 
X.  Security  for  Costs,  2 to. 
Ai.  Application  for,   275. 

B.  For  what  costs  ordered,  275. 

C.  When  ordered  to  be  gi/ven,  276. 

I.  Recovery  of. 

1.  Action  for.] — A  successful  party  may 
proceed  to  obtain  the  costs  either  by  taxa- 
tion and  execution  or  by  action,  but  not  in 
both  ways.  Nicol  v.  Pooley,  9  B.O.R.  21, 
363. 
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2.  Want  of  jurisdiction.]— A  Court  diST 
missing  a  iaotion  for .  waiit  of  jurisdiction 
has  power  to  award  costs.  Bendrym  v. 
Eermessey,  3  B.C.R.  53. 

3.  Right  of  lolicitor  to.  proceed  for 
costi.J^Where  a  defendant  in  good  faith 
settles  an  action  in  such  a  way  as  to  deprive 
th6  plaintiff's  solicitor  oi  his  posts,  such 
solicitor  is  not  entitled  to  leave  to  proceed 
with  the  action  for  the  recovery  of  his  costs. 
Rideout  y.  McLeod,  6  B.C.R.  161. 


II.  Following  the  Event. 

1.  Event.] — ^Where  it  is/ provided  that 
costs  shall  follow  the  event,  the  word  event 
may  he  read  .  distributiYcly.  Hopper  v. 
Dunsmuir,  .12  'B.C.^.  18. 

2.  Issue.] — An  issue  is  not  equivalent  to 
the  event,  and  where  a  railway  company 
appealed  from  an  award  of  arbitrators  oh 
several  groimda^  oh  all  of  which,  with  the 
exception  of  that  relating  to  the  rate  of 
interes.t  allowed  by  the  arbitrators,  they 
failed,  it  was  held  that  the'  question  of 
interest  was  an  issue,  but  not  an  event. 
Vancouver,  Westminster  and  Yukon  Rail- 
way Go.  V.  Sam  Kee,  12  B.C.K.  1. 


III.  Good  Cause  foe  Dbpbivinq  dF. 

1.  Discretion  of  Court  in  regard  to;] — 

tJnder  r.  751  the  discretion  as  to  costs  in 
an  action  tried  with  a  jury  is  exerciseable 
by  the  judge  or  Court  of  first  instance 
only;  the  Full  Court  has  no  power  to  malfe 
any  order  thereon  except  upon  appeal  upon 
the  question  whether  or  not  "good  cause" 
has  been  shown  for  depriving  the  success- 
ful party  of  his  costs.  Oihson  v.  Oook,  5 
B.C.R.  534. 

2.  Depriving  successful  party  of  costs.] 
— ^In  an  action  for  libel  hetween  two  news- 
papers^ arisiiig  out  of  statements  as.  to  their 
respective  circulation,,  the  tirial  judge  found 
on  the  facts  that  the  statement  made  by 
the  defendant  newspaper  was  not  estab- 
lished; but  he  came  to  ^he  conclusion  that 
there  had  been  no  special  ^dslmage  suffered 
by  the  plaintiff  newspaper  jn  consequence 
of  the  statement,  apd  gave,  judgnient  dis- 
missing the  action  without  costs: — ^Held, 
that  under  the  rule  governing  costs  in  Brit- 
ish Columbia,  as  distinguished"  from  that  in 
force  in  England,  the  trial  judge  must  find 
good  cause  for  depriving  a  successful  party 
of  his  costs ;  and  here  there  was  not  such 
good  cause.      The  World  Printing  and  Puh- 


UsMng  Co'mpany,  Lvmted  v.  The  Vancouver 
Printing  and  Publishirtg^  Company,  Limited, 
13  B.C.R.  ,220. 

3.  Conduct  of  party.]  —  Where  the 
plaintiff  seeks  to  take  an  unfair  advantage 
of, a  mistake  of  the  defendant,  and  the 
action  is  of:  an  aggressive  nature,  the 
plaintiff  should  he  deprived  of  costs. 
Richa/rds  v.  Bank -of  British  North  America, 
8  B.C.R  143. 

4.  Good  faith.] — ^Where  a  party  is  not 
acting  in  good  faith,  though  he  may  be 
stricto  jure  entitled  to  judgment,  he  may  be 
deprived  of  his  costs.  Goon  Gan  V.  Moore, 
2  B.C.R.^154. 

5.  Libel.] — ^The  fact, that  a_  plaintiff  in^a 
libel  action  recovers  merely  a  nominal  sum 
as  damages  does  not  per  se  warrant  his 
beijig  deprived  of  costs.  Mackeneie  y.  Cun- 
ningham, 8  B.C.R.  206. 

6.  Doubtful  procedure.] — Where  there 
is  a  doubt  as  to  procedure,  based  upon  a 
decision  of  the  Court,  the  Court,  iif  its  dis- 
cretion, will  not  order  cogtff  to  the  success- 
ful ■  party.  DisowrdA  v.  BliMivam  Group 
Mining  Go,,  14  B.C.R.  241. 

-7.  Oppressive  conduct.] — Where  the 
plaintiff's  conduct  has  been  oppressive 
throughout  the  transaction,  and  he  has 
made  an  ,  unfounded  charge  of  fraud,  he 
should  he  deprived  of  his  costs.  Wa/m- ^ 
wright  \.  Farmer,  16  B.C.R.  .468. 

8.  Misleading  defence.] — Although  the 
plaintiff-,  fails  in  his  action,  if,  the .  defence 
is  so  misleading  as  to.  invite  unnecessary 
controversy  and  prolong  the  trial,  th&  Court, 
exercising  its  discretion  under  i'.  132,  will 
make  no  order  for  costs.  McArthur  v.  The 
Johnson,  IS  ^.CR.  9i.- 


IV.  In  Particulab  Cases. 
A.  Of  Trustees. 

.  Trustees — Summons  for  an  account.] — 

Trustees  having  received  money  \mder  a 
decree  in  one  of  several  actions  relating  to 
the  same  subject-matter  to  which  they  were 
parties,  an  originating  summons  was 
obtained  by  other  -parties  to  the  same 
actions  calling  upon  the  trustees  for  an 
account,  not  directed  by  the  decree  in  ques- 
tion, and  to  pay  into  Court: — ^Held,  by  the 
Divisional  Court,  that  the  proceeding,  by 
originating  summons,  was  warranted  by  r. 
591,  sub-sees,  (c),  (d),  and  an  objection 
that  the  motion  should  have  been  made  in 
one  of  the  pending  actions  overruled,  and 
that  the  trustees  were  properly  ordered  per- 
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sonally  to  pay  the  costs  of  the  motion,  and 
that  they  should  also  personally  pay  the 
costs  of  the  appeal.  Bosoowite  .-v.  Belyea,' 
4  B.C.R.  527. 


B.  Of  Personal  Bepresentatives.  . 

Resisting  claim.] — Where  ex,eoutorB  act 
reasonably  in  resisting  a  claim  against  the 
estate,  they  are  entitled  to  their  costs  out 
of  the  estate.  Baser  v.  McQUcule,  11  B.C.R. 
161. 

C.  Of  Creditors'  Action.' 

Solicitor  and  client.] — ^The  costs  incurred 
in  a  creditors'  action  in  preserving  ioi  the 
creditors  property  which  had  been  fraudu- 
lently transferred  constitute  a  first  charge 
upon  the  fund  recovered,  and  are  allowed 
as  between  solicitor  and  client.  In  re  Bood, 
9  B.C.R.  233. 


D.  Of  Forecloswre  Actions. 

Untena'ble  defence.] — ^In  an  action  for 
foreclosure  of  the  purchaser's  rights  under 
an  agreement  for  sale,  where  the  purchaser 
raises  an  untenable  defence,  he  is-personally 
liable  to  pay  the  costs  occasioned  thereby. 
Essen  v.  Cooh,  20  B.G.R.  213. 

E.  Of  Inqmsition   in   Lunacy. 

Costs  of  inqiiisition  terminated  by  death 
of  alleged  lunatic  before  verdict.] — K.,   a 

person  alleged  to"  be  of  unsound  mindj  died 
during  the  progress  of  an  inquisition  as  to 
his  lunacy,  and  before  verdict;  On  an  appli- 
cation by  the  petitioner  in  lunacy,  sup- 
ported by  an  affidavit  that  the  proc^dings 
were  taken  bona  fide,  and  for  the,  sole  and 
only  purpose  of  protecting  K.'s  estate,  the 
judge  made  a  declaration  that  the  costs  of 
the  inquisition  had  Jbeen  properly  incurred 
and  ought  to  be  paid  out  of  K.'s  estate  in 
due  course  of  administration.  In  re  Kaye, 
6  B.C.R.  61. 

F.  Of  OolUsion  Actions. 

Both  to  blame.] — Where  both  vessels  are 
in  fault,  the  rule  is  to  give  costs  to  neither. 
Canadian  Development'  OOi  V.  Le  Blame,  8 
B.C.R.  173. 

G.  By  and  Against  the  Crovm. 

1.  Certiorari;] — 5^e  old  rule  in  proceed- 
ings by  way  of  certiorari  that  the  Crown 


neither  pays  nor  receives  costs  is  no  longer 
in  force,  and  the  Court  will  grant  the  costs 
of  a  successful  appeal  to  the  Crown.  B. 
V.  Little^  6  B.C.R.  321. 

2.  Certiorari.] — The  Crown  Costs  Act 
does  not  g-pply  to  criminal  proceedings,  and 
therefore  an  unsuccessful  applicant  for  a 
writ  of  certiorari  may  be  condemned ;  in 
costs.     R.  V.  Janes,  16  B.C.R.  117. 

3.  Habeas    corpus.]— Where    the    appli'- 
cants  have  been  unlawfully  deprived  of  their 
liberty,  they  ought  to"  be  indemnified'  as  to 
their  costs.     In  re  Narain  Singh  and  othersr— 
13  B.C.R.  477. 

H.  Action  at  Suit  of  Relator.. 

Relator.] — ^In  an  action  by  the  Attorney- 
General  at  the  instance  of  a  relator,  if  the 
action  fails,  the  costs  are  payable  by  the 
relator.  Attorney-General  v.  Ruffner,  12 
B.C.R.  299.    - 

/.  Where  Private  Bights  Defended  iy  the 
Grown. 
Right  to.]— In  a.  statute  declaring  certain 
settlers  entitled  to  mineral  rights  on  their 
JandSi  there  was  a  provision  that  any  action 
'attacking  such  rights  should  "be  defended  by 
and  at  the  expense  of  the  Crown.  On 
action  taken  by  plaintiff  Company  to  test 
the  statute,  judgment  was  given  in  favour 
of  the  defendant.  The  Company  appealed 
and  the  appeal  Was  dismissed  :^-Held,  as  to 
,costs,  that  defendant  was  not  in  a  position 
to  claim  any  costs  against  plaintiff  Com- 
pany, as  his  rights  were  being  asserted  by 
and  defended  at  the  expense  of  the  Grown. 
Esqmmplt  and  Naiiaimo  Bailway  Company 
V.  Hogga/n,  14  B.C.R.  49. 

J.  Against  Party  Indemnified. 

Registrar  of  joint  stock  companies.] — ■ 

Where  the  re^istra,r  is  indemnified  by  the 
company  at  whose  instance  he  refuses  to 
register  another  company  with  a  similar 
name,  he  must  pay  the  costs  of  an  action 
in  Which  the  latter  company  successfully 
vindicates  its  right  to  the  use  of  the  name. 
British  Columbia  Permanent  Loan,  dc,  Co. 
v.,  Wootton,  6  B.C.R,  382. 

E.  Replevin. 

No  affidavit.]— Where  no  affidavit  is  filed 
before  the  issue  of  the  writ,  and  the  writ 
is    in    consequence    set    aside,   unless    this  - 
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ground  is  taken  in  the  summons,  no  costs 
will  be  allowed.  UcQregor  v.  McGregor, 
6  B.C.R.  258. 


L.  Trespass. 

Misconduct  of  plaintiff.] — Where  the^ 
plaintiff  could  have  prevented  the  trespass,' 
but  did  not;  on  the  contrary,  rather  encour- 
aging it,  with  a  view  to  an  action  ,ior>  dain- 
ages,  each  party  was  left  to  bear  his  own 
costs.  Vedder  v.  Ghadsey,  1  B.O.E..,  Pt.  II., 
76. 

M.  Spedfio  Performwnce. 
ft 
Variation.] — ^Where,*' plaintiff  sues  for 

specific  performance  of  a'  contract,  including 
a  term  Which  the  defendant  disputes,  and 
at  the  trial  is  given  the  option  of  haying 
the  contract  rescinded  or  of  taking  it  with- 
out the  disputed  term,  no  costs  will  be  given 
to  either  party.  Hobbs  v.  Esqmmalt  and 
Ncmaimo  RmVway  Company,  6  B.G.R.  228. 


N.  In,  Actions  on  Illegal  Contracts. 

I^efence'  of  illegality.] — ^Where  illegality 
is  set  up  as  a  defence  to  an  action  on  a 
^ontralct,  -the  action  is  dismissed  without 
costs.  British  Golun^bia  Stock  Easchange 
V.  Irving,  8  B.C.R.  186. 


0.  Qf  Libel  Actions. 

Five  cents  damages.]  — Where  in  an 
action  for  libel  the  plaintiff  recovers  only 
.;five  cents  by  way  of  damages,'  he  is  entitled 
to  his  costs  in  the  absence  of  evidence  of 
misconduct  oi;  of  any  reason  for  depriving 
him  pf  costs  other  than  the  smallness  of 
the  damages  awarded,  Emerson  v.  Ford- 
McConnell,  Ltd.,  16  B.O.R.  193.    i 

R.  Of  Actions   by  Liquidator. 

Personal  liability.] — Wh6re  an  action  is 
brought  by  the  liquidator  of  a  company  in. 
his  own  name  he  is  personally  liable  for 
costs,  and  the  fact  that  he  obtained  the 
leave  of  the  Court  to  sue  will  not  relieve 
him  of  his  liability  in  this  respect.  Jack- 
son V.  Cannon,  10  B.C.R.  73. 

Q.  Of  Winding  Up, 

1.  Failure  to  enter  appearaftce,] — Held, 
that  creditors  and  debenture  holders  who 
neglected    to    enter    ah    appearance    to    a 


winding-up  petition  as  required  by  r.  58 
of  the  Winding'Up  Rules  passed  by  the 
judges  on  1st  October,  1896,  but  who 
appeared  by  coimsel  on  the  return  of  the 
petition,  which  was  dismissed  with  costs, 
were  not  entitled  to  costs.  The  fact  that 
their  counsel  was  heard  without  objection 
by  petitioner's  counsel  makes  no  difference. 
In  tjie  matter  of  the  Winding-up  Act  and  in 
the  matter  of  the  Albion  Iron  Works  Com- 
pany, Limited,  10  B.C.R.  S51. 

2.  Proceeding  with  action  without 
leave.]- — ^A  plaintiff  who  has,  without  the 
consent  of  the  Court,  brought  an  ■  action 
against  a  company  in  liquidation,  must  pay 
the  costs  of  the  action  incurred  after  receipt 
of  notice  of  the  company's  position^  The 
Charles  3.  Lilly  Company  v.  iThe  Johnston 
Fisheries  Co.,  14  B.C.R.  174. 

,B.  Of  Matters  of  Pj-ocedure. 

1.  In  General. 

1.  Doubtful  question.] — ^Where  there  is  a 
doubt  as  to  procedure,  based  upon  a  decision 
of  the  Court,  the  Court  may  exercise  its 
discretion  by  not  allowing  costs  to  the  suc- 
cessful party.  Disourdi  v.  Sullivan  Group 
Co.,  14  B.C.R.  241. 


2.  Separate  Defences. 

Who  liable.'] — ^Where  defendants^  sever 
in  their  defence,  the  successful  plaintiff  is 
entitled' to  costs  against  them  jointly,  and 
e3,ch  defendant  is  liable  for  the  costs  of  his 
separate  defence,  but .  not  for  any  costs 
occasioned  solely  by  the  other.  Merchants 
Bank  v.  Houston,  7  B.C.R.  352. 

3.  Default  of  Defence. 

Motion  for  judgment.] — :The  plaintiff  is 
entitled  to  the' costs  of  a  motion  for  judg- 
ment in  default  of  defence  when  the  defence 
is  filed  after  the  service  of  the  notice  of 
tnotion.  San  Fra/(icisvo,  Ac,  Go.  v.  Martin, 
5  B.CRt  538.  -  - 

4.  Withdrawing  Defence. 

Abandonment  of  part.]^ — ^In  the  state- 
ment of  defence  to  an  action  undet  Lord 
Campbell's  Act  by  the  plaintiff  to  recover 
damages  for  the  death  of  her  husband, 
killed  owing  to  the  alleged  negligence  of 
the  defendants,  the  defendants  in  their  state- 
ment  of   defence   denied  that  the  plaintiff 
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was  the  widow  of  the  deceased,  but  at  the 
trial  moved,  upon  notice,  to  withdraw  that 
defence.  The  Chief  Justice  allowed,  the 
^  amendments  but  imposed  as  a  condition,' 
against  the  consent  of. the  defendants'  coun- 
sel, that  the  defendants  should  pay  the 
costs  of  the  action  up  to  and  including  the 
costs  of  the  first  day  of  the  trial: — ^Held, 
that  the  defendants  had  a  right  to  with- 
draw any  part  of  their  defence  upon  pay- 
ment of  the  costs  thrown  away  \fy  the 
plaintiff  owing  to  that  issue  being  raised. 
Gordon  v.  The  Corporation  of  the  City  of 
Victoria,  6  B.C.R.  129. 


5.  Demurrer. 

Point  of  law  not  raised.] — The  plaintiff 
may  have  a  point  of  law  which  is  raised 
on  the  pleadings  disposed  of  before  trial, 
bijt  there  is  no  duty  cast  on  the  defendant 
to  do  -so,  and  therefore,  where  a  defend- 
ant succeeds  on  a  point  of  law  at  the  trial 
which  could  have  been  so  disposed  of,  he  is 
entitled  to  the  usual  costs  of  the  trial.  Hall 
•V.  Reginam,  7  B.O.R.  120. 


6.  Application  for  Stay  of  Execution. 

Indulgence.] — An  application  for  a  stay 
of  execution  is  an  application  for  an  indul- 
gence, and  the  applicant  should  pay  the 
costs.     Alexander  f.  Walter^  14  B.C.E/.  250. 


7.  Third  Party  Proceedings. 

Discretion.] — The  question  of  allowing  a 
third  party  his  costs  is  purely  one  of  dis- 
cretion, depending  upon  the  circumstances 
of  the  case.     Baker  v.  Atkins,  14  B.C.R.  320. 


S.  Of  Uew  Trial. 

1.  General  rule.] — -As  a  general  rule  the 
costs  of  the  first  trial  abide  the  result  of 
the  second.  British  Columbia  Iron  Works 
V.  Buse,  4  B.C.K.  419. 

2.  Successful  party  in  fault.] — 'Where, 
through  the  negligence  of  the  party  who 
succeeds  in  a  motion  for  a  new  trial,  evi- 
dence was  excluded  at  the  first  trial  which 
might  have  seriously  affected  the  result,  he 
will  be  compelled  to  pay  the  costs  of  the 
first  trial.  OOurtnay  v.  Canadian  Develop- 
ment Co.,  8  B.C.R.  53. 

3.  Excessive  damages.] — ^Where  the  Court 
of  Appeal  orders  a  new  trial  on  the  ground 
of  excessive  damages  and  the  jury  increases 


the  amount  on  the"  second  trial  and  the. 
Court  on  a  second  appeal  reduces  the 
amount  of  damages,  and  the  plaintiff  is 
practicajly  in  the  same  condition  at  the 
time  of  both  trials,  he  is  entitled  to  the 
costs  of  both  trials.  Taylor  v.  British 
^Columbia  Eleofri'd  BaAVway  Company,  16 
B.C.R.  420. 

4.  Excessive  damages.]  —  Where  the 
defendants,  in  their  pleadings  and  at  the 
trial,  admit  their  liability,  and  only  con- 
test the  action  on  the  question  of  the 
amount  of  damages,  and  the  verdict  is  set 
aside  on  the  ground  of  excessive  damages, 
the  plaintiff  will  be  ordered  to  pay  the  costs 
of  the  abortive  trial.  •  ^  Carty  v.  British 
Columbia  Electric  Bailwa/y,  Compamy,  16 
B.C.R.  3. 


T.  Of  Appeal  from  8umrna/ry  Oorwiction. 

Against  a  person  not  party  to  the  pro- 
ceedings.]— A  County  Court  judge  has  no 
power  to  award  costs  of  an  appeal  to  him 
from  a  summary  conviction,  ,to  be  paid  by 
a  person  not  a  party  to  'the  conviction  or 
proceedings  before  the  justices,  though 
improperly  made  respondent  to  the  appeal, 
and  who  has  not  appeared  thereon.  In  re 
Bole,  2  B.C.R.  208. 


V.  Taxation. 
A.  In  General. 

1.  Costs  thrown  away  owing  to  absence 
of.  judge.] — The  costs  to  which ^  party  is 
entitled  on  a  party  and  party  taxation,  are 
such  dosts  a^s  have  been  incurred  by  the  act 
of  the  opposite  party,  and  cofets  of  the  day 
of  the  triaL  thrown  away*  by  reason  6f  the 
absence  of  the  trial  judge  disallowed  upon 
review.  The  William  Hamilton  Manufac- 
turing Company  v.  The  Vjictoria  Lumber 
Company,  5  B.C.R.  53. 

2.  When  payable.] — On  an  application 
in  "chambers  costs  are  generally  -made  pay- 
able by  the  unsuccessful  party  in  anyjevent^ 
but-  not  forthwith.  City  of  Victoria  v. 
Bowes,  8  B.C.R.  15. 

3.  Disbursements.] — ^The  taxing  officer 
has  jurisdiction  to  order  the  cross-exam- 
ination of  a  party  on  his  affidavit  of  dts- 
bursements.  Johnson  v.  Moore,  17 -B.C.R. 
219. 

4.  Tariff.] — A  charge  in  a  bill  of  costs, 
although  not  justified  by  the  item  under 
which   it    is    framed,   may  nevertheless  be 
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allowed  if  it  can  be  sustained  undei;  any 
other  item  of  the  tariff.  In  re  Cowan,  7 
B.C.R.  353.      '  ' 

5.  Change  of  tariff.] — ^Plaintiff  taxed,  in 
1896,  his  coats  of  recovering  judgment,  and 
on  appeal  it  was  ordered  that  there  should 
be  a  new  trial  and  that  the  costs  of  the  first 
trial  should  follow  the  event.  PlaintiflF 
finally,  in  1901,  recovered  judgment,  with 
costs: — Held,  that  the  costs '  of  the  first 
trial  were  not  now  taxable  under  the  new 
tariff,  which  came  in  force  in  1897,  but  that 
the  old  taxation  must  stand.  Semble, 
costs  incurred  before  the  new  tariff  came 
into  force  were  still  taxable  under  the  old 
tariff.  Harris  v.  Dunsmuir  (2),  9  B.C.R. 
317. 

6.  New  icale.] — Where  some  of  the  items 
ii^  a  bill  of  costs  are  for  proceedings  taken 
before  the  introduction  by  statute  of  a  new 
scale  of  taxation,  and  others  for  proceed- 
ings taken  since  the  introduction  of  the  new 
scale,  all  the  items  must  be  taxed  on  the 
new  scale.  Youdall  y<  Douglas,  2  B.C.R. 
342. 

7.  Directions.] — Where  a  aummpns  is 
taken  out  in  i'cspect  of  any  of  the  matters 
for  which  a  suinmona  for  directions  migjit 
have  been  taken  out,  the  costs  will  be 
reserved,  to  consider  whether,  in  the  event 
of  any  other  summons  being  taken  out,,  all 

'  such  applications  could  not  have  been  con- 
veniently dealt  with  under  a  summons  for 
directions,  and  if  so,  only  the  costs  of  such 
an  application  will  be  allowed.  Jones  v. 
Pemlertofi,  6  B.C.R.  67f 

B.  Review  of  Taxation. 

1 .  Powers.  ]  — ^A  taxation  may  be  reviewed 
under  r.  583  aa  well  aa  under  r.  790  (of  the 
R.S.C.  1890).  Pry  v.  Botsford,  9  B.C.R. 
207. 

2.  Evidence.] — On  a  review  of  taxation 
an  aflidavit  by,  counsel  who  "attended  at  the 
taxation,  at  the  trial  and  on  the  appeal, 
waa  received.  Eastern  -Township's  Bank 
v.  Vaughan,  15  B.C.R.  299. 

,     "  G.  .No  Order. 

No  order  as  to  costs. ]'^ — The  atatement 
"no  order  as  to  costs"  means  that  each 
party  must  pay  his  own  costs.  McGune  v. 
Botsford,  9  B.C.R.  129. 

D.  Briefs  and  Transcript  of  Evidence. 
1.  Allowance  for.] — Although  there  is  no 
allowance   in   terms   in  the    tariff   for   the 


costs  of  making  briefs  on  appeftl,  they  may 
be  allowed  under  the  heading  of  "Copies  of 
pleadings,  briefs,  and  other  documents, 
where  no  other  provision  is  made,"  and 
though  there  is  no  allowance  for  fees 
paid  to  the  official  Stenographer,  his  tran- 
script may  be  taxed  as  a  copy.  Edison 
General  Electric  Co.  v.  Bank  of  British 
CoVwmbia,  5  B.C.R.  34. 

-  2.  Printing  appeal  books,  costs  of,  <lis- 
allowed.] — There  being  no  provision  ia  the 
Rules  of  the  Supreme  Court  and  no  item  in 
the  schedule  of  costs  permitting  the  print- 
ing of  appeal  books  upon  appeals  to  the 
Divisional  Court,  the  coata  of  reading  the 
proof  of  the  printed  case  and  for  printing 
of  same  were  disallowed,  and  an  amendment 
of  the  bill  of  costs  by  inserting  a  charge  for 
written  copies  of  the  appeal  books  was 
refused  after  the  improper  item  had- been 
unsuccessfully  supported  on  appeal.  Gabriel 
V.  Mesher,  Cassidy's  British  Columbia  liavt 
Notes,  Pt.  II.,  63. 


E.  Fees  to  Counsel. 

1.  View  by  counsel.] — Plaintiff  having 
obtained  a  review  of  the  taxatioii  of  the 
defendant's  costs,  an  affidavit -by  counsel 
who  attended  the  taxation,  and  was  at  the 
trial  and  on  appeal',  was  submitted  and 
allowed  to  be  read.  The  affidavit  having 
shown  that  the  applicant  informed  the 
taxing  officer  that  a  view  by  counsel  befoije 
the  trial  was  necessary  and  had  been  had, 
the  judge  refused  to  disallow  the  counsel 
fee,  or  interfere  with  the  discretion  of  the 
registrar.  Eastern  Townships  Bank  v. 
Vaughan,  15  ^.C.R.  299. 

2.  Application  for  increased  fee,] — On 
an  application  for  increased  counsel  fee,  no 
formal  summons  is  necessary;  merely  a 
letter  notifying  tfee  other  side  of  intention 
to  apply  at  a  time  mutua.lly  convenient, 
and  the  applicant  should  have  a  certificate 
from  the  registrar,  showing  dates  and  extent 
of  sittings  and  the  highest  fee  taxable  by 
the  registrar.  These  facts  should  be  sub- 
mitted without  any  argument.  Observa- 
tions on  the  reasons  which  will  be  taken 
into  consideration  by  a  judge  in  exercising 
this  discretion.  Bryce  v.  CoAiiaMarL  Pacific 
Railway  Compaaiy,  14  B.C.R.  155. 


F.  Witness  Fees. 

1.  Not  called  at  trial.] — The  onus  is  on 
a  party  seeking  to  tax  fees  for  a  witness  not 


27-1' 


COSTS 


272 


called  at.  the  trial,  te-  show,  by  affidavit, 
the  relevancy  and  nature  of  his  evidence, 
the  necessity  for  it,  that  he  was  in  attend- 
ance, and  the  reason  why  he  was  not  called. 
Eastern  Tovmships  Bank  v.  ToAigha/n,,  15 
B.C.U.  299. 

2.  Surveyors.] — ^The  principle  to  be  acted 
upon  in  dealing  with  allowances  to  wit- 
nesses for  the  expense  of  surveying  is  that 
all  work  should  be  allowed  for  which  a  rea- 
sonable man  preparing  for  trial  would,  feel 
bound  to  undertake  in  order  to  prove  his 
case.     Bogardus  v.  Bill,  18  B.C.R..358,  '  " 

G.  Costs  of  Party  to  Action. 

Coming  from  abroad-] -^The  plaintiff, 
resident  in  England,  came  to  British  Colum-' 
bia  to  prosecute  the  action,  remainejl. until 
after,  the,  trial,  and  obtained  a  verdict:: — 
Held,  on  taxation  of  costs,,  a  party  to  an 
action  coming  f rpm  abroad  to  prosecute  •  it 
is  not  entitled  to  tax  against  the  other  side 
either  his  travelling,  expenses  or  the  cost  of 
his  subsistence  ^hile  awaiting  trial.  Adams 
V.  McBeath,  3  B.C.B,.  34. 

H.  Commission  to  Take- Evidence.  • 

1.  Not  used  at  the  trial.] — ^Where  evi- 
dence taken  on  cojnmission  is  not  made  use 
of  at  the  trial,  the  costs  o{  the  commission 
will  not  be  allowed.  R.  v.  NioJiol,  8  B.C.B. 
276.  ' 

2.  Second  commission.] — ^A  second  com- 
mission to  New  York  granted  to  defendant 
to  examine  a  witness,  he  haying  already 
obtained'  a  commission  to  the  same'  place, 
but  he  was  ordered  to  pay  the^costs  of  exe- 
cuting it  in  any  event  of  the,  action.      Gill 

V.  Eim,5  B.C.R.  137.         •       '  > 

.,.■■ 

I.  Inspection. 

Inspection.] — Defendants  got  an  order 
at  the  trial  for  inspection  of  the  vein  in 
pla,intiff's  claim  which'  they  alleged  was  a 
continuation  of  a  vein  the  apex  of  which 
was  within  the  limits  of' their  own  claim, 
and  the  plaintiffs  allegeid  such  an  order 
necessitated  inspection  by  them  to  meet 
any  evidence  adduced  by  reason  of  the 
defendants'  ins|)ection,  and  asked  for  an 
adjournment,  which  *as  granted  only  on 
the  terms  that  all  costs  occasioned  thereby 
be  borne  by  them  in  any  event: — Held,  that 
the  costs  should  abide  the  event  of  the  issues 
to  which  inspection  related.  .  Iron  Mask  v. 
Centre  Star,  7  B.C.R.  66. 


J.  Bettling  Pleadings. 

Not  perusal.  ]^3n  receipt  of  a  pleading 
from  the  opposite  party,  the  fee  allovved  by 
item  230  for  settling  and' revising  refers  to 
a  party's  own  pleadings,  not-to  the  pleadings 
received  from  the  opposite  party.  Blair  v. 
British  OolumVia  Express  Co.,  11  B.C.R.  153. 


K.'Ga/rnisTiee  Proceedings.. 

Money  paid  into  Court.]-^-Costs  of  gar- 
nishee proceedings  arfe"  not  allowed  where 
defendant  pays  moiiW  into  Court  before 
.jjidgmeiit.  8haMni^0H  Lake  Lumber  Co. 
•frPairfull,  7  B.C.R.  58. 


L.  Bepa/rate  Defences. 

Costs  of  separate  defenc'es^Who  liable 
-for.] — ^Where  defendants  separate  in  their 
defence,  a  plaiixtiff  who  obtains,  judgment 
againsj;  them  is  entitled  to  Costs  against 
the^l  jointly;  and  each  defendant  is  liable 
for  the  costs  of  his  separate  ■  defence,  but 
•not  liable  for  any  costs  occasioned  solely  by 
the  other;  Merchants  Bank  Y.  Houston,  7 
B.C.R.  352; 

M.  Of  Demwrrer. 

Law  point  undisposed  of  before  trial.] 

— Under  r.  233  the  plaintiff  may  have  a 
point  of  law  raised  on  the  pleadings  dis- 
posed of  befor?  trial,  but  there  is  no  duty 
east  on  a  defendant  -to  do  so,  and  therefore 
where  a  defendant  succeeds  on  a  point  of 
law  at  the  trial  ■which  could  have  been  so 
disposed  of,  he  is  entitled  to  the  usual  costs 
of  trial.  'Hall-\.  The  Queen  and'the  Kaslo 
and  Blocan  Railway  Company, -7  B.C.R.  120. 

N.  Motion  for  Judgment  in  Default  of 
Defence. 

Filing  defence.] — A  plaintiff  is  entitled 
to  costs  of  a  motion  for  judgment  in  default 
of  defence  when  the  defence  is  filed  after 
service  of  the  notice  pf  motion.  San  Fran' 
Cisco  Mining  Company,  Lvmited  V.  J.  &  E. 
Martin,  5  B.C;R.  538. 

0.  Adjournment. 

No  court  room  available.] — No  costs  of 
an  adjournment  of  trial  will  be  allowed  to 
the  successful  party  where  the  adjourn- 
ment ■was  caused  by  reason  of  there  being 
no  court  room  available..  MacDonell  v. 
Perry;  10  B.C.R.  326. 
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P^  Abortive  Trial. 
Criminal  libel  action.]— In  a  eriiainal 
libel  action,  defendant,  in  support  of  his 
plea  of  justification,  obtained  a  commis- 
sion and  had  the  evidence  of  certalin  wit- 
nesses out  of  the  jurisdiction  taken  for  use 
at  the  trial.  The  evidence  was  used  at 
the  first  trial  and  the  jury  disagreed.  At 
the  second  trial  the  jury  agaia  disagreed. 
At  the  third  trial  defendant  was  acquitted, 
but  the  evidence  was  not  used,  owing  to  the 
private  ^  prosecutors  giving  evidence  and 
admitting  substantially  what  was  stated  by 
the  witnesses  in  their  depositions  before  the 
commissioner:' — ^Held,  that  defendant  was 
not  entitled  to  the  costs  of  the  abortive 
trials.     Rea  v.  Niohol,  8  B.C.R.  276. 


Q.  Attempted  Settlement. 

Negotiations.] — After  an  appeal  was 
opened,  it  was  stood  over  at  the  suggestion 
of  the  Court  in  order  to  give  the  parties  an 
,  opportunity  to  settle ;  the  negotiations  for 
settlement  were  unsuccessful,  and  the  appeal 
was  ultimately  -  dismissed  with  costs : — 
Held,  that  the  successful  party  was  entitled 
(1).  to  a  counsel  fe®B{  under  item  224  of  the 
Tariff  of  Costs),  on, the  first  day's  hearing, 
and  (i)  to  an  allowance  for  costs  of  the 
negotiations  for  settlement  under,  item  81 
of  schedule  No.  4.  Milton  v.  The  Oorpora- 
tion  of  the  District  of  Swrey  (No.  2),  10 
B.C.E.  325.  .  - 

B.  Improper,  Vexatious  and  Unnecessary 
Proceedings. 

Directions.]^ — Where  a  summons  is  'taken 
out  with  respect  to  any  of  the  matters  for 
which  xmder  r.  268  (a)  a  general  summons 
for  directions  should  have  been  taken,  the 
costs  will  be  reserved,  to  consider  whether, 
in  the  event  of  any  other  summons  being 
taken  out,  all  such  applications  Could  not 
have:  conveniently  been  dealt  with  under  a 
general  summons,  and  the  costs  only  of  such 
an  application  allowed.  Jones  v.^Pember- 
ton,  6  B.G.R.  67. 

VI.   SOLICITOE  AND    CLIENT. 

Payment  of  the  costs   of  reference.]  — 

The  provisions  of  sec.  79  of  the  Legal  Pro- 
fessions Act  as  to  the  payment  of  costs  of 
reference  when  one-sixth  is  taxed  off,  applies 
to  all  references  ^  provided  for  in  sees.  76, 
77  and  78  of  the  Act.  In  re  G.  &.  Duncan 
amd  Ca/rscallen,  18  B.CR.  374. 


VII.  On  CouN'ry  Cotjet  Scale. 

1 .  Discretion.  ]  — Plaintiff  having  brought 
his  action  in  the  Supreme  Court  for  $2,010,  , 
and  recovering  only  $160: — Held,  that,  not- 
withstanding the  modification  of  sec.  100  of 
the  Supreme  Court  Act  by  marginal  rule 
976,  the  amount  recovered  being  more  than 
$100,  costs  must  follow  the  event  and  be 
allowed  on  thie  Supreme  Court  scale.  Towng 
Hong  and  Qwong  Sang  Go.  v.  Macdonald, 
15  B.C.R.  303. 

2.  Discretion.] — An  appeal  in  this  case, 
reported  (1910),  15  B.C.R.  303,  was  allowed  , 
on  the  ground  that  the  fact^  showed  that 
the  learned  judge  had  not  exer:Cised  his  dis- 
cretion, and  the  case  was  remitted  to  be 
dealt  with  on  that  basis.  Young  Song 
am,d  Quong  Sang  Bo  v.  Macdonald,  16 
B.C.R.  133. 

3.  No  discretion.] — In  a  Supreme  Court 
action,  the  judge  has  no  jurisdiction  to 
order  costs  on  the  County  (yourt  scale  on 
tlie  ground  that  the  action  might  or  should 
have  been  brought  in  the  County  Court. 
Russell  V.  ^Uck,  10  B.C.R.  326. 

4.  Discretion.] — The  coats  of  an  action 
in  the  Supreme- Court,  which  might  have 
been  brought  in  the  County  Court,  are  not 
necessarily  taxable  on  the  County  Court 
scale.  Royal  Bank  of  Oamada  v.  Earjris, 
8  B.C.R.  368. 

5.  Counterclaim,] — ^Where  the  defendant 
in  a  Supreme  Coutt  action  counter-claims 
for  an  amount  beyond  the  jurisdiction  of 
the  Coimty  Court,  costs  >on  the  County 
Court  seale  only  will  not  be  awarded  to  a 
suocessful  plaintiff,  even  though  the  action 
should  have  been  brought  in  the  County 
Court.  PaoifitO  Towing  Go.  v.  Morris,  11 
B.C.R.  173. 

6.  Banker's  lien.] — ^Where  an  action  was 
brought  to  establish  a  lien  for  $197.97,  only 
costs  on  the  County  Court  scale  were 
allowed.  Richards  v.  Bank  of  British  North 
America,  8  B.C.R.  209. 

7.  Bill  of  exchange.] — ^Where  an  action 
was  brought  on  a  bill  of  exchange  for 
$312.15,  costs  only  on  the  County  Court 
scale  were  allowed.  McPherson  v.  John- 
ston, 3  B.C.R.  465. 

8.  Rylands  v.  Fletcher,] — ^An  action  to 
enforce  liability  under  the  principle  of 
fiylands  v.  Fletcher,  where  the  damages 
sought  to  be  recovered  only  amoimt  to  $300, 
should  be  brought  in  the  County  Court. 
Grewe  v.  Mottershawe,  9  B.C.R.  246. 
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VIII.  Keptjnd  Afteb  StrccESSFtTL  Appeal. 

1.  Order  of  Court  of  Appeal  silent.] — > 

The  plaintiff  recovered  a  judgment  in  the 
Supreme  Court  which  was  reversed  in  the 
Court  of  Appeal,  and  the  plaintiff  paid  the 
defendant's  costs.  The  Supreme  Court  of 
Canada  restored  the  original  judgment,  but 
made  no  ordejr  as  to  the  costs  paid  by  the 
plaintiff.  On  application  by  the  plaintiff, 
an  order  was  made  for  the  defendant  to 
refund  these  costs.  Davies  v.  McMillan, 
3  B.C.R.  72. 

2.  Uncler taking.] — Upon  an  application 
of  a  successful  appellant  to  in;clnd:e  In  the 
minutes  of  the  order  for  judgment  a  direc- 
tion to  return  the  costs  of  the  trial  paid 
upon  counsel's  undertakiug  to  refund  in 
oa§e  the  appellant  were  successful: — ^Held, 
that  it  is  not  within  the  province  of  the 
Court  to  make  the^order.  After  taxation 
has  taken  place  the  parties  may  then  apply 
in  the  proper  quarter  to  have  an  xinder- 
taking  carried  out  according  to  its  true 
intent./  Thompson  V-.  The  Columbia  Coast 
Mission,  20  B.C.R.  144. 


IX.  Time  fob  Payment. 

1.  Interlocutory.] — ^There  i8' no  fixed  rule 
that  in  all  oases  the  costs  of  interlocutory 
proceedings  shall  not  be  payable  until  the 
conclusion  of  the  litigation.  Jbnes  v. 
Davenpptt.J  B.CM.  452. 

2.  Interlocutory.]— In  the  case  of  appli- 
cations -  in  chambers,  costs  are  generally 
made  payable  by  the  unsuccessful  party  in 
any  event,  but  not  forthwith.  Victoria 
Corporation  v.  Bowes,  8  B.CE.  15. 


X.  Secubity  fob  Costs. 

A.  Application  for. 

Evidence  in  opposition  to.] — ^Where  a 
party  resident  out  of  the  jurisdiction 
opposes  an  application  for  security  for 
costs,  he  should  set  out  clearly  and  frankly 
in  his  affidavit,  for  the  information  of  the 
Court,  the  facts  on  which  he  relies. 
Richards  v.  Verrinder,  15  B.C.R.  431. 


B.  For  What  Costs  Ordered. 

Foreign  company.] — ^A  foreign  company, 
on  appealing  from  a  judgment  against  it 
at  the  trial,  cannot  be  ordered  to  give 
security  for  the  costs  of  the  action  ordered 
to  be  paid  by  it  by  the  judgment  appealed 


from,  as  well  as  security  for  the  costs  of 
the  alppeal.  Nelson,  <£c.,  BaAVway  Co.  v. 
Pa/ris  Belle  Mining  Co.,  5  B.C.R.  166.  . 

C.  When  Ordered  to  be  Given. 

1.  Where  plaintiCF  is  a  judgment  credi- 
tor of  defendant.] — Security  for  costs;  on 
the  ground  that  the  plaintiff  is  resident 
outside  the  jurisdiction,  will  not  he  granted 
to  a  defendant  against  whom  the  plaintiff 
holds  an  unsatisfied  judgment  for  an  amount 
sufficient  to  cover  the  costs  of  the  action. 
Horsfallv.  PhilUps,  3  B.C.R.  352.    . 

2.  Ffesidence  of  wife.] — ^The  residence  of 
a  wife,  not  living  away  from  her  husband, 
is  at  the  place  of  residence  of  her  husband, 
and  the  defendant  is  not  entitled  to  security 

"tor  costs  from  the  plaintiff  on  the  ground 
that  she  is  living  in  California,  her  husband 
being  resident  in  Victoria.  Cowan  v.  Cuth- 
bert,  3  B.C.R.  373. 

3.  Extra  -  provincial  company.]  —  An 
extra-provincial  company  must  give  security 
for  costs  under  R.S.B.C.  1897,  c.  44,  sec. 
144,  notwithstanding  it  is  suing  along  with 
a  resident  of  the  Province  and  has  assets 
within  the  Province.  MoClary  y.  HowUmd, 
7  B.C.R.  299. 

4.  Foreign  conipany — Lessee  ifi  Vic- 
toria.]— ^An  American  steamship  company 
having  its  head  office  in  Seattle  was  the 
lessee  of  certain  premises  in  Victoria,  where 
applications  for  freight  and  passage  could  be 
made  to  an  agent : — Held,  that  the  company 
was  a  foreign  company  within  the  meaning 
of  sec.  144  of  the  Companies'  Act,  and  was 
boimd  to  give  security  for  costs.  Alaska 
Steamship  Co.  v.  Macaulay,  8  B.C.R.  84. 

5.  Nominal  insolvent  plaintiff.]  —  The 
Court  will  order  a  nominal  insolvent 
plaintiff  to  give  security  for  costs  of  the 
action.  Where  a  party  is  ordered  to  give 
security  for  costs  within  a  limited  time, 
and  makes  jlefault,  he  will  be  compelled  to 
pay  the  costs  of  a  motion  to  dismiss  the 
action  for  the  non-compliance  as  a  condi- 
tion precedent  to  his  right  to  furnish  the 
security  and  proceed.  Cowa/n  v.  Patterson, 
3  B.p.R.  353. 

6.  Plaintiff  divested  of  interest  in 
action.] — ^The  Court  will  order  a  plaintiff 
to  give  security  for  costs  who  has  divested 
himself  of  his  interest  in- the  action,  either 
before  or  after  suit,  and  who  appears  to 
have  no  property  or  means.  Beer  v.  Collis- 
ter,  3  B.CR:  79.      - 

7.  Test  actions.]— 'Twenty-nine  actions 
by    different    plaintiffs     were     commenced 
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against  defendants  at  one  time,  and  subse- 
quently forty-four  'similar  actions  were 
commenced.  One  action,  known  as  the 
Leadbeater  action,  was  ordered  to-be  tried 
as  a  test  action  for  the  twenty-nine,  and 
afterwards  by  consent  four  actions  out  of 
the  forty-four  were  consolidated  by  order  of 
the  Full  Court  with  the  Leadbeater  action 
and  ordered  to  be  tried  as  test  actions  for 
the  whole  seventy-three.  In  the  Leadbeater 
action  and  in  one  of  the  four  remaining  test 
•  actions  the  plaintiffs  resided  in  the  juris- 
diction and  in  the  other  three  they  resided 
outside  the  jurisdiction : — Held,  that  the 
plaintiffs  outside  the  jurisdiction  should 
not  be  required  to  give  security  for  costs. 
Silla  V.  Crow's  Nest  Pass  Coal  Company, 
Limited,  10  B.C.R.  224. 

8.  When  order  increasing  will  be 
allowed.]  — Plaintiff    residing   outside   the 

,  jiirisdiotion,  voljmtarily  deposited  $100  as 
security  for  costs,  Upon  motion  by  defend- 
ant, after  appearance,  to  increase  the 
amount  to  $150: — ^Held,  ^,)  the  amount* 
in  which  security  is  to  be  given  is  in  the 
discretion  of  the  Court.  (2)  Aa  order 
increasing  security  for  costs  will  only  be 
made  after  the  amount  furnished  has  been 
exhausted.  McLed/tt  v.  The  InUmd  Con- 
struction and  Development  Co.,  Ltd.,  3 
B.C.R.  307. 

9.  Addrecs.]  — Security  will  not  be 
ordered  where  indorsement  of  address,  is 
sufficient,  imless  misleading  address  deliber- 
ately given,  Dunda,s  v.  MoKemAe,  Iff 
B.C.R.  174. 

10.  Temporary  absence.] — The  plaintiff, 
having  been  returned  by  an  examining  board 
as  having  failed  to  pass  the  requisite  exam- 
ination to  entitle  him  to  practise  his  pro- 
fession, brought  an  action  against  the  board 
of  examiners  for  damages  for  fraud  and 
for  conspiracy.  At  the  time  of  action 
brought,  he  was  living  and  practising  at  a. 
place  without  the  jurisdiction.  On  an 
application  for  an  order  to  compel  him  to 
give  security  for  costs,  he  filed  an  affidavit 
stating  that  his  absence  was  only  tempor- 
ary, that  his  home  was  in  Victoria  and  that 
his  intention  was  to  present  himself  for 
examination  again: — ^Held,  that  his  absence 
was  due  to>  the  action  of  the  defendants, 
which  compelled  him  to  follow  his  profes- 
sion outside  the  jurisdiction  pending  his 
admission,  and  that  the  application  must 
be  refused.  Richards  v.  V&trinder,  14 
B.CR.  438. 


1 X .  Ownership  of  property, within  juris, 
diction.] — ^A  plaintiff  resident  outside  the 
jurisdiction  cannot  avoid  giving  security  for 
costs  Tjy  showing  pwnership  of  shares  in  a 
registered  foreign  company  owning  property 
within  the  jurisdiction  or  of  minihg  claims 
the  value  of  which  are  purely  speculative 
and  problematic.  Trimble  v.  Cowan,  {No. 
2),  20  B.C.R.  238. 

12.  Insolvent  suing  in  representative 
capacity.  ] —While  as  a  general  rule  secur- 
ity for  costs  will  be  ordered  in  case  pro- 
ceedings are  taken  by  an  insolvent  person 
for  the  benefit  of  other  persons,  this  rule 
does  not  apply  in  the  case  of  an  executor. 
If  he  is  authorized  by  statute  to  take  pro- 
ceedings for  the  benefit  of  other  persons, 
it  makes  no  difference  that  the  moneys 
recovered  are  not  payable  to  the  executor 
as  part  of  the  estate,  but  are  payable 
directly  to  the  persons  beneficially  inter- 
ested. ■  Kruz  V.  Crow's  Nest  Pass  Coal 
Company,  lAmited,  14  B.C.R.  385. 

13.  Third  parties.] — Security  to  be  given 
by,  where  substituted  as  defendants  by 
their  request.  Wilkerson  v.  City  of  Vi&- 
toria,  3  B.C.R.  367. 

14.  insolvent  company.]  —  Defendants 
applied.  Under  see.  114  of  the  Companies 
Act,  for  the  costs  of  the  action,  which  had 
been  decided  in  their  favour,  and  also  for 
the  costs  of  the  appeal  from  that  decision. 
The  judgment  appealed  from  was  given  in 
February,  1905;,  in  March,  1905,  defendants 
were  aware  of  the  plaintiffs'  inability  to 
pay  the  costs  of  the  action  unless  an  appeal 
resulted  in  their  favour.  Taxation  took 
place  the  27th  of  June,  1906,  and  the 
application  for  security  was  made  on  the 
30th  of  July,  1906:— Held,  on  appeal,  that 
the  application  was  made  too  late,  plaintiffs 
having  in  the  meantime  perfected  all  neces- 
sary steps  for  taking  an  appeal.  Held,  as 
to  the  costs  of  the  appeal,  that  sec.  110  of 
the  Supreme  Court  Act,  which  limits  the 
security  that  may  be  required  for  costs  oif 
appeal  to  $200,  governed.  Sicw  Mining 
and  MilUng  Company,  Limited  Liability  v. 
Byron  N.  White  Company  (Foreign),  {No. 
2),  12  B.C.R.  355. 

See  Appeai,. 
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11  B.C.'R.  1. 


Mvning    Company,    Limited, 


I.  In  Geneeal. 

1.  County  Court  jurisdiction.] — There/ 
is  jlirisiiJetion  under  the  Goimty  Cpurt  Act 
and  riiles,  and'  it  is  the  proper  course  to 
entertain  questions  of  practice  arising  in 
that  Court  iipon  summons  in  Chambers  in 
the  same  manner  as  in  Superior  Court 
actions.  Wilherson  y.  City  of  Victoria,  3 
B.C.R.  366., 

2.  Jurisdiction.] — The  County  Court 
judge  has  no  power  to  apply  the  Supreme 
Court  rules  when  -the  County  Court  Act 
and  rules  deal  with  iihe  subject  of  plead- 
ings. Bailey  v.  Oranite  Quarries,  Limited, 
18   B.C.E.    149.      ^  _      , 

3.  Discretion.] — On  a  motion  to  strike 
out  a  plaint,  the  County  Court  judge  hav- 
ing exercised  his  discretion  as  to  the  appli- 
cation of  the  Supreme  Court  rules,  under 
sec.  77  of  the  County  ,  Courts  Act,  his 
decision  is  final  and  there  is  no  appeal- 
liid. 

4.  Minute  of  order.] — Where  a  registrar 
is  present  and  take^  a  minute  of  an  order, 
the  minute  so  taken  is  conclusive  even 
though,  the  judge's  recollection  of  the  order 
is  different.  Wallace  v.  Ward,  9'  B.C.R. 
450. 

II.   OUSTEE  01'  JUBISDICTION. 

Minintr    jurisdiction.] —^  Sec.   34   of   the 

County  Courts  Act  which  provides,  inter 
alia,  that  if  in  any  action-^  of  tort  the 
plaintiff  shall  claim  over  $250  and  the 
defendant  objects  to  the  action  being  tried 
in  the  County  Court  and  gives  certain 
security,  the  proceedings  in  the  County 
Court  shall  T)e  stayed,  applies  to  proceed- 
ings in  the  County  Court  under  the  mining 
jurisdiction  of  that   Court."    Mwirhead  v. 


III.  tocALiTY  OF  Cause  of  Action. 

Dwells  or  carries  on  business.] — Where 
a  company,  operating  under  a  Dominion 
charter,  but  having  its  head  office  in  Mani- 
toba, althoxigh  registered  to  carry  on  busi- 
ness in  British  Columbia,  and  having  a 
local  office  in  the  latter  Province,  pursuant 
to  the  British  Columbia  Companies  Act, 
was  sued  iii;  British  Columbia  for  a  cause 
of  action  arising  in  Manitoba: — Held,  that 
the  Company  did  not  come  within  the  pro- 
visions of  sec.  67  of  the  County  Courts. Act 
providing  that  a  defendant  may  be  sued  in 
thecoimty  in  which  he  dwells  or  carries  on, 
business,  and  that,  the  cause  of  action  hav- 
ing its  origin  in  another  Province,  the 
registration  by  the^  company  in  British 
Columbia  did  not  benefit  the  plaintiff. 
Pearlman  v.  Qrewt  West  Life  Insurance 
Gompamj,  17  RC.Rii-^^l?. 

IV.  Plaint  and  Paeticulabs. 

1.  Allegations  showing  jurisdiction.]  — 

After  judgment  had  been  signed  in  default 
of  a  dispute  note  in  a  Coun<y  Court  action, 
Jn  which  it  did  not  appear  on  the  face  of 
the  process  that  the  Court' had  jurisdiction, 
the  defendant  filed  a  dispute  note  (what  it 
contained  was  not  shown)  and  applied  to 
set  aside  the  judgnient  and  for  leave  to 
defend  on  the  merits,  and  on. the  hearing 
of  the  ^application,  which  was  dismissed, 
facts,  were  disclosed  showing  that  the  CoKirt 
had  jurisdiction; — ^Held,  that  Coxmty  Cfturt 
process  should  shoW  jurisdiction  on  its 
face,  but  that  the  defendants,  by  filing  the 
dispute  note  and  applying  for  leave  to 
defend  on  the  merits,  had  waived  their  right 
to  object  to  the  jurisdiction.  Beaton  v. 
Sjvlcmder,  9  B.C.R.  439. 

2.  Addresses  of  parties.]: — The  statement 
in  the  plaint  of  the  residence  of  the  plaintiff 

(temporarily  resident  in  California)  as  the 
wife  of  Maynard  Havelock  Cowan,  Of  Vic- 
toria," etc.: — Held,  sufficient.  Statement 
of  the  residence  of  defendants  as  "of  Broad 
Street,  Victoria,  Auctioneers": — ^Held,  suf- 
ficient.     Cowan  V.  Outhbert,  3  B.C.R.  373.  / 


V.  Actions  By  and  Against  Pabtnee- 

SHIPS. 

Married  woman.] — ^L.,  who  had  been  a 
member  of  a  firm  doing  business  under  the 
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Arm  name  of  the  Pacific  Laud  Company, 
retired  from  the  firm^  after  the  registration 
of  the  same  under  the  Partnership  Act, 
leaving  E.,  a  married  woman,  sole  member. 
Subsequently  to  his  retirement  the  transac- 
tion in  question  in  this  action  arose: — 
'Held,  that  R.  was  entitled  to  sue  in  the 
Cotmty  Court  under  Order  III.,  r.  17,  and 
that,  although  she  was  a  married  woman, 
Order  V.,  r.  3  did  not  apply  in  the  circum- 
stances. Pacifio  Land  Oompwny  Vr  Jamie- 
son,  15  B.C.R.  219. 


VI.  Service  oi'  Peocess. 

■  Foreigrn  railway  company.] — A  person 
employed  in  British  Columbia  by  a  foreign' 
railway  company  which  has  no  lin,e  of  rail- 
way in  the  Province,  such  person  acting 
merely  as  commercial  agent  to  solicit  orders 
for  freight  to  be  forwarded  over  the  com- 
pany's lilies,,  is  a  person  in  the-  employ  of 
the  company,  proper  to  be  served  with  any 
process  under  marginal  rule  100.  GiUis 
Supply  Oompcmy,  Limited'v.  OMcago,  Mil- 
waukee and  Pitget  Sound  Railway  Company 
{No.  1),  W  B.C.E.  241. 


Vn.  Teansfeb  or  Action. 

'1.  Time  of  taking  effect.] — The  order 
transferring  an  action  from  the  County 
Court  to  the  Supreme  Court  takes  effect  as 
soon  as  pronounced.  Parrot  v.  Oheales,  13 
B.C.E,.  445. 

2.  Relief  sought.]' — ^Defendant  Pember- 
.  ton,  as-  first  mortgagee,  exercised  his  power 
of  sale  and  realized  some  $2,950.  From 
.  this  he  satisfied  certain  charges  and  liens. 
Plaintiff,  a  second  mortgagee,  sued  for  an 
account  and  distribution  arising  from  the 
mortgage  sale.  Defendant  applied,  under 
sec.  73  of  the  Coimty  Courts  Act,  for  an 
order  remitting  th?  action  for  trial  to  the 
County  Court,  the  plaintiff's  mortgage 
claim  amounting  to  only  $130 : — ^Held, 
,  refusing  the  application,  that  if  the  sub- 
ject-matter was  founded  in  contract,  it  was 
not  a  contract  to  which  the  defendant  Peni- 
berton  was  a  party,  but  that  thq  relief 
sought  against  him  was  on  the  ground  that 
he  was  in  reality  a  trustee  having  in  his 
hands  moneys  which  the  plaintiff  contended 
shoiild  -be  applied  in  satisfaction  of  her 
claim.  Soper  v.  Pemierton  and  Godfrey, 
15  B.C.R,  69. 
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VIII.  Amendment  and  Withdeavtal. 

Discretion  to  allow.] — In  a  County 
Court  action  to  recover  a  balance  of  moneys 
due  under  a  mining  agreement,  defendant 
filed  a  dispute  note  containing  »  counter- 
claim setting  up  breaches  of  the  covenants 
and-  conditions  of  the  agreement,  and  ask- 
ing for  damages.  '  Subsequently  defendant 
intimated  his  desire  to  amend  the  dispute 
note  arid  counterclaim,  as  he  had  drawn 
them  hurriedly  in  order  to  file  them  for  the 
next  sittings  of  the  Court.  Plaintiff  cpn- 
sented,  and  stated  that  as  the  dispute  note 
and  counterclaim  raised  new  issues  which 
he  could  not  plead  as  a  counterclaim,  he 
wished  to  amend.  Defendant  agree<i,  on 
condition  that  he  could  file  an  amended 
defence  and  counterclaim,  but  subsequently, 
on  the  same  day,  further  intimitted  that  th6 
action  ought  to  be  transferred  to  the 
Supreme  Court,  and  asked  plaintiff  to  con- 
sent to.  such  transfer.  Plaintiff  declined, 
and  defendant  forwarded  the  dispute  note, 
omitting  the  counterclaim,  for  which  at  the 
same  time  he  issued  a  writ  in  the  Supreme 
Court,  and  sent  to  plaintiff  a  discontinuance 
of  the  counterclaim  in  the  County  Court. 
Plaintiff  replied  that  it  was  on  account  of 
the  counterclaim  that  _  he  had  amended  the 
plaint,  and  added  to  the  claim  a  claim  for 
damages.  At  the  trial  in  the  County  Court 
defendant  moved  for  leave  to  withdraw  the 
counterclaim,  stated  that  he  was  not  pre-  _ 
pared  to  offer  any  evidence  in  support  of  it, 
and  produced  the  correspondence.  The 
motion  was  disnilBsed: — ^Held,  that  the  trial 
judge  was  wrong  in  that  (1)  there  was  no 
counterclaim  before  him  to  deal  with.  (2) 
That  the  ■  arrangement  arrived  at  was  the 
ordinary  consent  to  amend  pleadings  as  the 
solicitor  may  be  advised,  and  that  the 
essence  of  such  an  arrangement  is  that  the 
parties  are  to  begin  de  novo.  (3)  That 
defendant  had  the  right,  if  he  chose,  to 
discontinue  the  counterclaim  and  select  Ms 
own  forum.  (4)  That  the  proper  course 
in  the  circumstances  was  that  «ach  party 
should  withdraw  the  amended  pleadings  and 
that  each  should  be  left  to  his  rights  as  they 
existed  before  the  pleadings  were  delivered. 
Balpin  v.  Fowler  {No.  ^),  12  B.C.E.  441. 


IX.   JuDSMBNT  by  DETAttLT. 

Setting  aside.] — ^The  plaintiffs  brought 
action  for  rent  due  imder  a  lease  of  certain 
land  given  to  the  defendant^,  and  for  an 
account^  of  gravel  removed   from  the  land 
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and  payment  therefor.  Prior  to  the  com- 
mencement of  the  action  the  plaintiff  had 
demanded  siecurity  from  the  defendants  for 
the  amount  due,  and  they  delivered  over 
certain  bonds  as  security,  on  the  under- 
standing thaf  if  satisfactory  it  was  to  be 
accepted  and  time  given  for  payment  of  the 
indebtedness,  but  if  unsatisfactory,  was  to 
be  returned  before  action  was  bfought.  The 
plaintiff  was  not  satisfied  with  the  security, 
but  he  held  the  bonds  and^commenced  action, 
and  upon  the  default  of  the!  defendants  in 
filing  a  dispute  note,  he  entered  judgment. 
An  application  by  the  defendants  to  set 
aside  the  judgment  was  dismissed: — Held, 
that  the  judgment  be  ^et  aside  and  the 
defendants  be  allowed  to  defend  upon  their 
paying  the  costs  of  the  application  to 
re-open  and  of  entering  judgment,  and  that 
the  plaintiff  hold  the  bonds  pending  the 
final  determination  of  the  action.  MacOill 
V.  DupUsea,  18  B.C.R.  600. 


X.  Speedy  Judgment. 

1.  Affidavit.] — ^The  materials  used  in 
support  of  a  motion  for  speedy  ju^dgment 
in  a  Coxmty  Court  action  in  which  the 
plaintiff  sued  on  an  account  stated,  were  an 
affidavit  of  the  plaintiff  verifying  his  cause 
of  action,-  and  an  affidavit  of  plaintiff's 
solicitor  verifying  defendant's  signature  to 
the  account  and  stating  that  he  believed  the 
plaintiff  had  a  good  cause  of  action  and  that 
the  defendant  had  no  defence: — ^Held,  that 
the  materials  were  sufficient  to  support  a 
judgment  for  plaintiff.  Bremnery.  Nichols, 
11  B.C.R.  35. 

2.  Leave  to  defend.] — In  an  action  on  a 
promissory  note,  the'  defence  was,  inter  alia, 
misrepresentation.  Plaintiff  moved  for 
speedy  judgment,  and  defendant  opposed  it, 
but  omitted  to  state  ,in  his  affidavit  that 
one  of  the  grounds  was  misrepresenta- 
tion:— ^Held,  that  the  defendant  should  be 
allowed,  in  to  defend.  Easefelt  v.  Houston 
and  Johnson,  16  B.C.E,.  353. 

3.  Defences.] — On  a  motion  for  speedy 
judgment  it  is  open  to  a  defendant  to  set 
up  other  defences  than  those  disclosed  in 
the  dispute  note.  McGwire  v.  Miller,  9 
B.C.E.  1. 

XI.  Discovery. 

1.  Oral  examination.] — ^A  County.  Court 
judge  has  no  jurisdiction  to  grant  an  order 
for  an  oral  examination  for  discovery  except 


in  the  case  of  a  failure  to  answer  interro- 
gatories. Boherts  v.  Fraser,  9  B.C.R.  296. 
2.  Further  and  better  affidavit.] — In  an 
action  on  a  guarantee,  "plaintiffs  applied 
for  an  affidavit  of  documents.  Defendant 
Rebecca  Levy  (who  carried  on  business  as 
L.  Levy  &  Co.,  with  her  husband,  L.  Levy, 
as  manager)  admitted  that  she  had  cer- 
tain letters  relating  to  thp  present  action 
written  subsequently  to  the  16th  of  Feb- 
ruary, 1904  (the  date  on  which  defendants 
notified  plaintiffs  that  they,  defendants, 
would  no  longer  be  responsible  vmder  their 
guarantee).  Plaintiffs  having  had  previous 
dealings  with  defendants  on  the  strength  of 
other  guarantees  given  by  them,  obtained 
an  order  for  further  and  better  discovery 
gaierally.  In  her  affidavit  filed,  pursuant 
to  this  order,  defendant  Rebecca' Levy  swore 
that  she  had  no  entry  in  her  books  of 
:cheques  received  on  account  of  the  previous 
transactions  to  that  in  question  in  this 
action ;  that  if  "the  cheques  had  been  indorsed 
with  the  name  L.  Levy  &  Co.  it  was  dome 
wholly  without  authority,  and  she  denied 
having  any  documents  relating  to  the  guar- 
antees. Plaintiffs  then  obtained  an  order 
"that  the  defendants  do  within  one  week 
from  the  date  hereof  make  iull  discovery  on 
oath  of  all  books  of  account,  ledgers,  jour- 
nals, blotters,  cash  books,  bank  pass  books, 
promissory  notes,  cheques,  memoranda  and 
other  books  of  account,  statements,  or  writ- 
ings which  now  are,  or  were  in  use  in  the 
business  of  the  defendants  in  the  years 
1902,  1903,  1904,  1905,  1906,  with  liberty 
to  the  plaintiffs  to  apply  again  as  to  the 
other  matters  mentioned  in,  the  notice  of 
application  filed  and  served  herein  on  the 
25th  day  of  July,  1906."  An  appeal  from 
this  order  was  dismissed.  The  Empire 
Manufacturing  Company,  Limited  v.  h. 
Levy  and  Company,  12  B.C.R.  387. 


XII.  Attachment  of  Debts. 

Supreme  Court  judgment.] — Ihe  County 
Courts  have  no  jurisdiction  to  issue  a  gar- 
nishee order  attaching  ^a  debt  due  under  a 
judgment  of  the  Supreme  Court.  Belyea 
v.  WilUams,  12  B.C.R.  226. 

XIII.  Notice  of  Tbiai.. 

Power  of  judge  to  abridge.] — A  County 
Court'  judge  has  no  jurisdiction,  to  abridge 
the  six  clear  days'  notice  of  trial  to  be 
given  by  sec.  92  of  the  County  Courts  Act. 
Hickingiottom  v.  Jordan,  8  B.C.R.  126. 
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XiT.  Nonsuit. 


1.  Evidence  given  by  the  defendant.]  — 

Where  in  a  County  Court  action  a  motion 
for  a  nonsuit  is  reserved  until  after  the 
defendant  has  given  evidence,  the  Court  is 
entitled  to  regard  the  evidence  given  for  the 
defendant,  and  if  this  evidence  proves  his 
adversary's  case,  the  plaintiff  is  entitled  to 
judgment.  MoAdam,  v.  Kiokhush,  11,  B.C.R. 
488.  '.J 

2.  Evidence  in  reply.] — In  an  action, of 
replevin,  plaintiff  proved  ownership  and 
rested  his  case.  Defendant  then  moved  for 
a  nonsxiit,  the  decision  on  which  was 
reserved  until  he  had  presented  his  case. 
Plaintiff  offered  evidence  in  rehiitial  to  iheet 
the  case  made  by  defendant,  which  was 
rejected  on  the  ground  tha,t  evidentee  to 
prove  the  non-existence  of  the.  tenancy 
alleged  would  be  merely  confirmatory  of 
the  plaintiff's  case,  and  the  action  was  dis- 
posed "of  by  allowing  defendant's  application 
for  a  nonsuit: — ^Held,  that  in  the  circum- 
stances, the  rejection  of  the  evidence  ten- 
dered by  the  plaintiff  in  rebuttal  could  be 
sustained  only  on  the  ground  that  the  onus 
of  proof  on  the  issues  to  which  it  related 
was  at  the  outset  of  the  case  of  the 
plaintiff;  and  that  the  course  adopted  by 
the  Jearned  trial  judge  admitted  the  evi- 
dence for  the  defendant  to  and  excluded  the 
evidence  for  the  plaintiff  from  review  by 
the  Court  of  Appeal.  McAdam,  v.  Kich- 
husH,  11  B.C.R.  488. 


XV.  New  Teial. 

Power  to  re-hear.] — A  '  County  Court 
judge -has  no  power  to  grant  a  new  trial 
merely  because  he  is  dissatisfied  with  the 
verdict";  he  is  to  be  guided  in  granting  a 
new  trial  by  the  same  principles  as  the  Full 
-Court.  HutoMns  v.  The  British  Columbia 
Copper  Company,  lArmted,  9  B.C.R.  535. 


XVI.  Stat  or  PEOOEijDrNGS. 

Jurisdiction.]  — A  County  Court  judge 
has  jurisdiction  to  stay  proceedings  on  a 
judgment  in  his  Court  on  a~  proper  case  for 
a  stay  being  made  out,  such,  for  instance, 
as  that  the  judgment  has  in  effect  been 
satisfied.  In  such  case  an  action  in  the 
Supreme  Couj't  to  restrain  the  defendant 
from  proceeding  with  his  action  in  the 
•Coimty  Cojirt  will  be  dismissed.  WilUams 
V.  Jackson,  11  B.C.K.  133. 


XVII. ,  Jttdgment  Summons. 


1.  Order  of  committal.] — An  order  of 
committal  under  sec.  193  of  the  County 
Courts  Act  (R.S.B.C.  1897,  c.  52)  must  be 
absolute,  not  conditional.  Wallace  v.  Ward, 
9  B.C.R.  450. 

2.  Service.] — ^Where  an  order  of  com- 
mittal is  raade  in  the  absence  of  the  debtor, 
he  must  be  served  with  a  copy  of  the  order 
before  arrest.      Ibid. 

3.  Terms  of  discharge.] — Orders  of  com- 
mittal should  contain  the  terms  on  which 
discharge  out  of  custody  may  be  obtained. 
Ibid. 

4.  Married  woman.  ]^A  married  woman 
against  whom  a  judgment  has  been  obtained 
under  the  provisions  of  the  Married 
Women'srProperty  Act  is  not  a  judgment 
debtor ,  within  the  meaning  of  sec.  147  of 
the  County  Courts  Act.  Greenshields  £ 
Co.,  Ltd.  V.  Beeves,  15  B.C.R.  19. 


XVIII.  Costs. 

1.  Scale  of.] — Plaintiff  claimed  $333.19 
for  ^  certain  cattle  sold  to  defendant,  Vho 
pleaded  tender  of  $300  and  payment  into 
Court,  and  pot  indebted  as  to  the  remainder 
of  the  claim.  Judgment  for  plaintiff  was 
given  for  $320.  The  taxing  officer  allowed 
costs  on  the  scale  "over  $250  to  $500": — 
Held,  on  review  of  the  taxing  officer's  ruling, 
that  the  amount  recovered  by  means  of  the 
action  being  only  $20,  the  costs  should  have 
been  taxed  on  the  scale  "oifer  $10  to  $25." 
McLean  v.  Dove,  13  B.C.R.  292. 

2,  Garnishee  proceedings  —  Costs  not 
allowed  on  payment  into  Court.] — Where 
a  defendant  in  a  County  Court  action  pays 
the  full  amount  of  the  claim  arid  costs 
called  for  in  a  default  summons  within  the 
five  days'  limit  mentioned  in  the  summons, 
the  plaintiff  will  not  be  allowed  the  costs 
of  a  garnishee  summons.  Bhawnigam,  Lake 
Lumber  Co.  v.  Fairfull,  Oobv/rn  Ga/rnishee, 
7  B.C.R.  58. 
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300. 


I.   JUBISDICTION    GENEBALLY. 

A.  Powers  in  General. 


I 


1 .  Order  of  reference  —  A  matter  of 
juri»diction.]^-The  power  to  make  an  order 
of  reference  in  an  action  is  a  matter  of 
jurisdiction, '  and  not  merely  a' question  of 
"procedure  and  practice"  within  the  mean- 
ing of  sec.  3  of  the  Judicature  Ordinance, 
and  therefore  the  Yukon  Court  _  has  no 
power  under  this  section  to  make  an  order 
of  reference.  Williams  v.  Faulkner  and 
Kroenert;  Raynwnd  v.  Faulkner  amfL 
Sroenert,  8  B.C.E.   197. 

2.  Order  of  reference.] — ^In  an  action  in^ 
the  Yukon  Territory  in  which  the  question 
in  issue  was  as  to  the  true  boundary 
between  a  creek  and  a  hill  claim,  a  refers 
ence  to  ascertain  the  boundary  was  ordered 
on  the  application  of  the  plaintiff;  the 
referee  adopted  a  line  rvm  by  a  surveyor 
named  Gibbons,  under  instructions  from  the 
Gold  Commissioner  (after  the  location  of 
.{(laintiff's  claim),  for  the  purpose  of, estab- 
lishing an  official  boundary  between  the  hill 
and  creek  claims,  and  which  cut  off  part  of 
plaintiff's  claim.  On  motion  to  the  Court 
the  report  was  confirmed  and  judgment 
entered  accordingly:— Held,  that  the  Yukon 
Court  has  no  power  to  make  an  order  of 
reference,  and  as  th^  whole  proceedings 
before  the  referee  were  founded  on  a  mis- 
taken idea  of  the  jurisdiction  to  refer,  the 
doctrine  of  extra  cursum  curiae  did  not 
apply.      Stevenson  v.  Parks,  10  B.C.E.  387. 


B.  WoMier  of  Objection  to. 

1.  Agreement  to  bring  action  in  the 
Courts  of  Ontario.] — ^Where  a  defendant, 
under  see.  34  of  the  County  Court  Act, 
objects  to  an  action  being  tried  in  the 
County  Court,  and  an  order  is  made  direct- 
ing that  the  plaint  stand  as  a  -Writ,  and 


that  an  appearanqe  be  entered  thereto  in 
five  days,  hie  waives  his  right  to  object  to 
the  jurisdiction  of  the  Court  to  try  the 
action  on  the  ground  that  the  parties  have 
agreed  that  any  action  brought  in  respect 
of  the  cause  of  action  sued  upon  shall  be 
tried  in  another  forum.  Howay  and  Reid 
V.  Dominion  Permanent  Loan  Company,  0 
B.C.R,  551. 

2.  Entering  appearance.]' — ^Entering  an 
appearance  does  not  waive  the  right  to 
object  to  the  jurisdiction  if  notice  of  objec- 
tion be  served.  Loring  v.  Sormeman,  5 
B.C.R.  135. 


IL  Divisional  Coubt. 

1.  Appeal.] — ^No  appeal  lies  to  the  Divi-v 
sional  Court  from  an 'order  setting  aside  an 
order  giving  leave  to  issue  il- wtit  of  sum- 
mons -  for    service   out   of   the   jurisdiction. 
Fuller  Y.  Yeraia,  1  B.O.K.,  Pt.  II.,  330. 

'2.  Appeal.]— An  order  setting  aside  an 
award,  and  giving  leave  to  apply  for  fur- 
ther directions  is  not  a  final  order,  and  the 
Divisional  Court  has  jurisdiction  to  enter- 
tain an  appeal  from  it.  Wood  v.  Gold,  3 
B.(!l.R.  281. 

3.  Judgment  appealed  from  fined  or 
interloeutpry.] — Plaintiffs  having  recovered 
judgment  in  an  action  against  defendant 
J.  C,  brought  this  action  on  behalf  of  them- 
selves and  his  other  creditors  against  him, 
J.  C,  jr.,  and  H.,  to  set  aside  prior  judg- 
ments recovered  by  the  two  latter  against 
him  upon  the  ground  that  they  were  fraudu- 
lent and  collusive  as  against  ths  plaintiff's 
judgment.  Pending  this  action,  the 
plaintiffs  arrested  J.  C.  on  a  ca.  re.  under 
this  judgment,  and  defendants  herein 
pleaded  such  arrest,  and  that  J.  C.  remained 
in  custody  thereunder,  as  a  satisfaction  of 
the  judgment  and  bar  to  this  action.  Upon 
issue  in  law  and  argument  ol  the  point: — 
Held,  ( 1 )  That  the  judgment  appealed  from 
was  not  ».  final  judgment,  as  it  would  not 
have  been  so  had  the  point  been  decided  the 
other  way,  and  that  the  Divisional  Court 
had  jurisdiction.  Robert  Ward  d  Co.  v. 
John  Cla/rk,  John  Clark,  Jr.,  a/nd  Henmiga/r, 
4  B.C.R.  71. 

4.  Final  judgment.]  —  The  Divisional 
Court,  on  a  motion  for  a  new  trial,  has 
power  to  ienter  final  judgment  |gr  the 
defendant  where  there  is  no  evidence  to 
sustain  the  verdict.  Kerr  v.  Cotton,  2 
B.C.R.  24B. 
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III.    StrPBBME    COTJBX. 

A.  Constitution. 

Power  of  Provincial  Legislature  to  legis- 
late respecting  procedure  and  residence  of 
judges.]^ — The  Provincial  Legislature  had, 
by  a  local  Act,  passed  in  1881,  declared  that 
the  sittings  of  the  Supreme  Court  for 
reviewing  nisi  prius  decisions,  motions  for 
new  trials,  etc.;  should  be  held  only  once  in 
each  year,  and  on  such  day  as  should, be 
(fixed  by  Rules  of  Court,  and  that  the  Lieu- 
tenant -  Governor  -  in  -  Council  should  have 
power  to  make  such  Rules  of  Court : — ^Held, 
that  the  appointment  of  the  days  oh  which 
the  Court  should  sit  for  such  purposes  is  a 
matter  of  .procedure,  and  of  purely  juflicial 
cognizance,  and  is  not  within  the  power  of 
local  Legislature  either  to  fi,x  by  positive 
enactment,  or  to  h^'Ud  over  to  be  fixed  by 
any  other  person  or  persons,  but  belongs  to 
the  Court  itself;  and  that  the  above  sec- 
tions are  in  that  respect  unconstitutiofl&l 
and  void.  The  power  conferred  by  sec.  92 
of  the -British  North  America  Act,  1867,' 
on  Provincial  Legislatures  is  a,  legislative 
power,  enabling  them  to  ^exercise  legislative 
functions  merely,  and  does  not  enable  them 
to  interfere  with  functions  essentially 
belonging  to  the  judiciary  or  to  the  execu- 
tive. The  judges  of  the  Supreme  Court  of 
British  Columbia  are  oflicers  of  Canada, 
and  by  sub-sees.  129  and  130, of  the  British 
Nortfi  America  Act,  1867,  their  power  and 
jurisdiction  remain  as  before  Confedera- 
tion, subject  only  to  the  constitutional 
action  of  the  Parliament  ot  Canada  under 
the  British  North  America  Act,  1867.  The 
authority  given  by  sec.  92,  sub-sec.  14,  to 
the  local  Legislature  to  make  laws  in  rela- 
tion to  civil  procedure  is  confined  to  civil 
procedure  in  the  Courts  described  in  that 
sub-section,  and  the  Supreme  Court  of  Brit- 
ish Columbia  does  not  come  within  the 
meaning  of  that  sub-section.  The  power  to 
make  laws  in  relation  to  criminal  procedure 
in  those  Courts,  i.e.,  the  Provincial  Courts 
described  in  that  sub-section,  an4  as  to  all' 
procedure  in  all  other  Courts  is,  either  by 
the  general  or  the  particular  words  of  sec. 
91  of  the  British  North  America  Act,  1867, 
reserved  to  the  Parliament  of  Canada.  The 
local  Legislature  has  no  power  to  diminish 
or  repeal  the  powers,  authorities,  or  juris- 
diction of  the  Supreme  Court,  nor  to  allot 
any  jurisdiction  to  any  particular  judge,  flf 
the  Supreme  ,  Court,  nor  to  alter  or  add  to 
any  of  the  existing  terms  and  conditions  of 
the  tenure  of  office  by  the  judges,  whether 


as  to  residence  or  otherwise.  Sewell' 
y.  British  Columbia  Towing  Co.,  the 
"Thrasher"  Case,  1  B.C.R.,  Pt.  I.,  153.  [The 
Supreme  Court  of  Canada  reversed  the 
judgment  of  ihe  Full  Cpurt.] 


B.  Jurisdiction. 
1.  In  Civil  Actions. 

1.  Generally.] — The  Supreme  Court  of 
British  Columbia  is  clothed  with  all  the 
powers  and  jurisdiction,  civil  and  criminal, 
necessary  or  essential  to  the  full  and  per- 
fect administration  of  justice,  civil  or  crim- 
inal, in  -  the  Province — powers  as  full  and 
ample  as  those  known  to  the  common^  law 
and  possess^,  by  the  superior  Courts  of 
England.      In  re  Sproule,  12  S.C.R.  140. 

2.  Mechanic's  liens.]  —  The  Supreme 
Court  has  no  original  jurisdiction  to 
enforce  a  mephanic's  lien,  whatever  the 
amount  claimed:  Mdrtin  v.  Russell,  2 
B.CJR.  98. 

3.  Divorce.] — The-  Supreme  Court  has 
jurisdiction  to  entertain  a  petition  for 
divorce  between  persons~domiciled  in  the 
Province  and  in  respect  of  matrimonial 
offences  alleged  to  have  been  committed 
therein.  Wati  v.  TFfttt,  13  B.C.R.  281; 
1908,  A.C.  573. 

-  4.  Divorce.] — The  Supreme  Court  has 
jurisdiction  under  the  Divorce  and  Matri- 
monial Causes  Act,  1857.  Sheppard  v. 
Sheppard,  13  B.C.R.  486. 

5.  Divorce.  ]  —  The  Supreme  Court  of 
British  Columbia  has  in  British .  Columbia 
all  the  jurisdiction  conferred  on  the  "Court 
for  Divorce  and  Matrimonial  Causes"  under 
the  Matrimonial  Causes  Act,  1857  (20  and 
21  Viot.,  c.  85),  as  amended  by  21  and  22 
Vict.,  c.  108.  The  legislative  adoption  by 
British  Columbia  in  March;  1867,  of  the 
English  law  as  it  existed  in  England  on  the 
19th  November, '  1858,  did  not  necessitate 
the  adoption  of  the  machinery  by  which  ithe 
English  law  was  carried  out  in  England, 
but  coupled  with  the  language  constituting 
the  Supreme  Court  in  British  Columbia 
was  a  direct  legislative  sanction  and  author- 
ity to  carry  out  that  law  in  the  Province 
by  local  tribunals  and  local  machinery  and 
clothed  the  Supreme  Court  of  the  Province 
with  ample  power  to  hear  and  determine 
divorce     and     matrimonial     causes.        M., 

falsely  called  S ,  v.  8 ,.  1  B.C.R.,  Pt. 

I,  25. 

6.  In  ecclesiastical  matters.] — Held,  on 
an    application    for    an    injunction,    that. 
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though  the. letters  patent  from  whic^  the 
Bishop  of  Columbia  derives  his  authority 
do  not  confer  upon  him  any  effective 
coercive  jurisdiction  over  his  clergy,  he 
could  still  enforce  obedience  by  having 
recourse  to  the  civil  Courts.  This  Court 
will,  on  proper  application,  supply  coercive 
jurisdiction  to  enforce  the  sentence  of  ecele* 
sisatical  tribunals,  of  assessors,  appointed 
in  accordance  with  the  provisions  of  the 
Church  Discipline  Act  (3  &  4  Vict.,  c.  86), 
so  far  as  its  provisions  are  applicable  to 
this  country,  when  the  finding'  of  such 
tribunal  is  not  unreasonable,  and  "the  pro- 
ceedings before  it  are  conducted  in  a  way 
consonant  with  the  principles  of  justice,  as 
understood  in  a  Court  of  Equity.  Bishop' 
■of  Columbia  v.  Gridge,   1  B.C.U.,  Pt.  I.,  5. 

7.  Appointment  of  member*  of  Court.] 

— The  Supreme  Court  has  nO-  power  to 
decide  the.  validity  of  the  appointinent  of 
one  of  its  members.  Btoddwrt  v.  Prentice, 
6  B.C.R.  308. 

8.  Motion  to  quach.] — ^The  Full  Court 
will  not  he4,r  a  motion  for  a  rule  nisi  to 
qiiash  a  convictjjju;  the  motion  should  be 
made  to  a  single  judge.  Rex  v.  Tcmghe, 
10  B.C.R.  297. 

9.  Reference  by  the  Lieutenant-Gover- 
nor.]— By  the  Supreme  Court  Reference  Act, 
1891,  sec.  1,  "The ,  Lieutenant-Governor-in- 
Council  may  refer  to  the  Supreme  Court  of 
British  Coluinbia,  or  to  a  Divisional  Court 
thereof,  or  to  the  Full  Court,  for  hearing 
and  consideration,  any  matter  which  he 
thinks  fit  to  refer,  and  the  Court  shall 
thereupon  hear  and  consider  the  same." 
Upon  this  statute  the  Lientenant-Governor- 
in- Council  assumed  to  refer  a  certain  ques- 
tion and  issue  "to  the  Honourable  Mr.  Jus- 
tice Drake  for  decision  and  report."  On 
appeal  to  the'  Full  Court  from  ^the  report 
of  Mr.  Justice  Drake: — Held,  that  there 
was  no  power  to  refer  otherwise  than  to 
the  Supreme  Court,  and  that  the  proceed- 
ings appealed  from  before  Mr. '  Justice 
Drake  were  coram  non  judice.  In  the 
matter  of  the  Horsefly  Mining  Co.,  In  re 
Supreme  Court  Reference  Act,  1891,  4 
B.C.E.   165. 

10.  Making  order  in  Court  below — 
After  allowance  of  appeal  to  Supreme 
Court  of  Canada.] — The  Supreme  Court  of 
British  Coliimbia  has  no  power  to  make  an 
order  controlling  proceedings  under  its  judg- 
ment, after  the  perfecting  of  an  appeal  from 

*  such   judgment   to   the  Supreme   Court   of 
Canada.     Foley  v.  Welster,  2  B.C.R  251. 


2.  In  Criminal  Matters. 


1.  Venue  in  criminal  ca«ei — ^Right  of 
Supreme  Court  judge  to  try  without  com- 
mission.]— ^The  plaintiff  in  error  was  com- 
mitted for  trial  'on  a  charge  of  murder. 
The  scene  of  the  alleged  homicide  was  in 
the  bailiwick  of  the  Sheriff  of  Kootenay. 
On  ihe  application  of  the  Crown,  Victoria 
(in  the  bailiwick  of  the  Sheriff  of  Vancou- 
ver Island )  was  fixed'  as  the  place  of  trial. 
The.  Chief  Justice,  before  making  the  order, 
required  frgm  the  Crown  "an  undertaking 
that  the  Crown  would  abide  by  such  order 
as  the  judge  who  might  preside  at  the  trial 
should  think  just  to  meet  the  equity  of  sec. 
11  of  32-33  Vict.,  c.  29 "  The  order  so 
pronounced  was  not  drawn  up,  but  a  docu-  ^ 
ment  incorrectly  stating  the  order,  and 
omitting  all  mention  of  the  terms  imposed, 
was  signed  at  the  time' and  hand*^  to  the 
gaoler,  and  imder  this  document  the  pris- 
oner was  detained  in  thfe  gaol  jat  Victoria 
until  his  trial.  The  prisoner  was  tried  and 
found  guilty^  at  the  sitting  of  this  Court 
of  dyer  and  Terminer  and  General  Gaol 
Delivery  held  at  Victoria;  under  the  Assize 
Court  Act,  1885,  and  presided  over  by  Gray, 
J.,  a  judge  of  the  Supreme  Court  of  British 
Columbia,  and  a  justice  named  in  a  Com- 
mission of  Oyer  and  Terminer  and  General 
Gaol  .  Delivery  issued  by  the  Lieutenant- 
Governor.  In  the  body  of  the  indictment 
there  was  no  venue  stated,  and  the  marginal 
venue  was  simply  "British  Columbia  to 
wit."  The  jurors  were  selected,  not  from 
the  whole  of  the  bailiwick  of  the  Sheriff  for  , 
Vancouver  Island,  as  defined  by  the  Sheriffs' , 
Amendment  Act,  1878,  but  from  that  por- 
tion of  the  bailiwick  created  by  the  Jurors' 
Act,  1883,  as  Victoria  District.  On  the 
return  to  _  a  writ  of  error,  the  prisoner 
alleged  a  diminution  of  the  record,  and 
applied  for  a  writ  of  certiorari: — Held,  (1^, 
that  where  an  order  has  been  made  orally, 
and  afterwards  imperfectly  drawn  up,  (i.e.), 
without  specifying  the  terms  upon  which 
it  was  made,  and  such  terms  appear  in 
thie  judge's  note,  made  at  the  time  of  the 
application,  it  is  proper,  in  making  up  the 
record  on  a  writ  of  error  praiyed,  that  a  true 
and  perfect  order  should  be  drawn  up  and" 
placed  on  the  record: — H«ld,  (2)  that  the 
refusal  of  the  judge  at  the  trial  to  allow 
the  prisoner's  counsel  to  poll  the  jury  after 
verdict  was  not  a  matter  that  could  be 
dealt  with  on  a  writ  of  error,  and  tnerefore 
shoxdd  not  appear  in  the  record.  On  the 
writ   of   error: — Held,    (1)    that   assuming 
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the  Lieutenant-Governor's  commission  to  be 
"void,  the  Court  was  properly  constituted 
without  commission,  under  sec.  14,  Judica- 
ture Act,  1879,  and  ~the  Assize  Court  Act, 
1885.  Held,  (2)  following  McLean's  Case, 
that  the  commissions  of  Oyer  and  Terminer 
and  General  Gaol  Delivery  was  sufficient 
and  that  the  Lieutenant-Governor  had, 
power  to  issue  it  under  sec.  J  29,  British 
North  America  Act,  1867'.  Held,  (3)  that 
the  commission  was  not  exhausted  by  reason 
of  the  justices  therein  named  having 
held  under  it  Courts  of  Oyer  arid  Terminer 
in  other  districts  of  the  Province.      Held, 

(4)  that  there  waa  no  objection  to  the 
summoning  of  jurors  irom  a  limited  por- 
tion of  the  shrievalty,  under  the  Jurors' 
Act,  .1883,  as  that  Act  in  effect  created  new 
districts  for  the  purposes  of  the  adminis- 
tration of  justice  in  criminal  oases.      Held, 

( 5 )  that  the  prescribing  of  the  qualifica- 
tions of  jurors,  and  the  manner  of  preparing 
the  jury  lists,  by  the  Jurors'  Act,^  1883, 
were  not  matters  of  criminal-  procedure 
within  the  meaning  of  sec.  91,  "sub-sec.  27, 
of  the  British  North  America  Act,  1867, 
but  were  matters  belonging  to  the  "organ- 
ization of  Provincial  Courts"  within  the 
meaning  of  sec.  92,  sub-sec.  14,  and  therefore 
intra  Vires  of  the  Provincial  Legislature. 
Held,  (6)  that  the  venue  was  sufficiently 
stated  in  the  record,  and  that  the  marginal 
venue,  "British  Columbia  to  wit,"  was  at 
the  lowest  but  an  imperfect  venue,  and 
therefore  cured  by  sec.  23,  Criminal  Pro- 
cedufe  Act,  1869.  "Held,  per  Crease,  J.,  that 
the  statement  of  the  imposition  of  condi- 
tions in  an  order  under  sec.  11,  32-33  Viet., 
e.  29,  is,  not  jurisdictional.  Held,  per 
Begbie,  C.J.,  that  any-  application  for  an 
order  for  a  change  of  venue  under  sec.  11" 
should  be  made  as  early  as  possible  after 
the  commitment.  Held,  by  Gray,  J.,  after 
argument  before  himself  and  brother  jus- 
tices, sitting  as  assessors,  on  a  case  stated, 
that  on  a  trial  on  a  charge  of -felony  the 
prisoner  is  not  entitled,  in  this  Province, 
aS'  of  right,  to  have  the  jury  poll,ed;  and 
that  where,  in  such  a  trial,  after  verdict 
given,  the  prisoner's  counsel  i^oved  to.  have 
the  jury  polled,  but  as  the  Court  perceived 
nothing  to  create  a  doubt  respecting  the 
agreement  and  concurrence  of  the  whole 
jury,  the  motion  was  refused: — Held,  that 
such  refusal  was  proper.  Robert  E.  Sproule, 
plamtiff  in  error  v.  The  Queen,  defendant 
m  error,  1  B.C.R.,  p't.  II.,  219;  12  S.C.R. 
140. 


2.  As  Court  of  Oyer  and  Terminer.] — 

Neither  the  Supreme  Court  nor  any  judge 
thereof  has  any  authority  niera  Virtute 
officii  to  preside  in  a  Court  of  Oyer  and 
Terminer.  No  person,  whether  judge  of 
that  Court  or  otherwise,  can  do  so  without 
a  commission.  R.  v.  McLeans  and  Hare. 
Report  of  The  Honourable  H.  P.  P.  Crease, 
1880. 

,0.  Judges  of,  Powers  of. 

1.  Reference  by  Lieutenant-Governor.] 

— By  the  Supreme  Court  Reference  Act, 
1891,  see.  1,  "The '  Lieutenant-Governor-in- 
Counoil  may,  refer  to  the  Supreme  Court 
of  British  Columbia,  or  -to  a  Divisional 
Court  thereof,  or  to  the  Full  Court,  for 
-  hearing  and  ,  consideration,  any  matter 
which  he'  thii^ks  fit  to  refer,  and  the  Court 
shall  thereupon  hear  and  consider  the 
same."  Under  this  statute  the  Lieutenant- 
Goveriibr-in-Couiicil  assumed  to  refer  a  cer- 
tain question  and  issue  "to  The  Honourable 
Mr.  Justice  Drake  for  decision  and  report." 
On  appeal  to  the  Full  Court' from  the 
report  of  Mr,  Justice  Drake: — Held,  that 
there  was,  no  power  to  refer  otherwise  than 
"to  the  Supreme  Court,  and  that  the  pro- 
ceedings appealed  from  before  Mr.  Justice 
Drake  were  coram  non  judice.  In  the 
matter  of  the  Horsefly  Mining  Co.,  In  re 
Supreme  Court  Reference  Act,  1891,  4 
B.C.R.  165. 

2.  Setting  aside  orders  of  lower  Court.] 
— A  Supreme  Court  judge  has  power  to  set 
aside  an  order  made  by  a  judge  of  limited 
jurisdiction  beyond  his  jurisdiction.  Tate 
and  others  v.  Hermessy  and  others,  7  B.C.R. 
262. 

3.  Supreme  Court  judge — Jurisdiction 
of,  to  perform  duties  of  County  judge.]' — 
The  jurisdiction  of  a  Supreme  Court  judge 
to  perforin  the  duties  of  a  County'  Court 
judge,  in  an  action  in  the  County  Court, 
does  not  attach  until  the  existence  of  the 
statutory  pre-requisites  to  the  exercise  of 
the  jurisdiction  are  made  to  appear  as  a 
matter  of  fact.  A  Court  on  dismissing  a, 
motion  for  want  of  jurisdiction  has  power 
to  awatd  costs.  Hendryx  v.  Hennessey,  3 
B.C.R.  53. 

4.  Rules.] — A  rule  made  by  the  judges 
empowering  the  senior  puisne  judge,  or  any 
other  judge  of  the  Court,  to  perform  the 
duties  devolving  by  the  rules  on  the  Chief 
Justice  whenever  the  office  of  Chief  Justice 
is  va,eant,  or  he  is  absent  from  the  Province, 
is  valid.      Jardine  v.  Bullen,  7  B.C.R.  471. 
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D.  Ofjloials  of. 

Master.] — The,  appointment  of  a  new 
master  under  rules  made  by  the  judges 
operates  as  a  rescission  of  any  former 
appointment^  it  being  unnecessary  to  rescind 
any  such  appointment  by  express  writing. 
Ja/rdine  v.  Bullen,  7  B.C.R.  4?1. 

IV.  Or  OXEB  AND  Terminee. 

1.  Commission.] — The  various* statutes 
of  British  Coljimbia  providing  for  the  hold- 
ing of  Courts  of  Oyer  and  Terminer  and 
Greneral  Gaol  Delivery  render  unnecessary  a 
commission  to  the  presiding-  judge.  In  re 
Sprouie,  12  S.C.R.  140. 

2.  Power  of  Governor  to  issue  commis- 
sions.]-^The  prisoner  was  tried  and"found 
guilty  at  the  sittings  of  the  Court  of  Oyer 
and  Terminer  and  General  Gaol  Delivery 
held  at  Victoria  under'  the  Assize  Court 
Aot,   1885,  and  presided  over  by  Gray,  J.,, 

J  a  judge  of  the  Supreme  Court  of  British 
Columbia,  and  a  justice  named  iu  a  com- 
mission of  Oyer  and  Terminer. and  General- 
Gaol  Delivery  issued  by  the  Lieutenant- 
Governor: — ^Held,  1^1)  that  assuming  the 
Lieutenant-Governor's  commission  to  be' 
void,  the  Court  was  properly  constituted 
without  eoitimission,  under  sec.  14,  Judi- 
cature Aot,  ,1879,  and  the  Assize  Court. 
Act,  1885.  Held,  (2)  that  the  commission 
"•  ^  of  Oyer  and  Terminer  and  General  Gaol 
Delivery  was  sufficient,  and  tjiat  the  Lieu-. 
tenant-Governor  had  power  to  issue  it  under 
section  129,  British  Nortli  America  Act, 
1867.  Held,  (3)  that  the , commission  was 
not  exhausted  by  reason  of  the  justices 
therein  named  having  held  under  it  Courts 
'  of  Oyer  and  Terminer  in  other  districts  of 
the  Province.  Robert  E.-  Sprouie,  ploMVtiff 
in  error  v.  The  Queen,  defendant  in  error, 
1  B.C.R.,  Pt.  II.,  219;    12  S.C.E.  140. 

3.  Commission,  issue  ^f.]— The  Lieuten- 
ant-Govempr  is  authoried,  under  see.  129 
of  the  British  North  America  Act,  to  issue 
Commissions  of  Oyer  and  Terminer.  '  Even 
if  the  commission  were  invalid,  a  Court  of 
Oyer  and  Terminer,  if  presided  over  by  ,a 
judge  of  the  Supreme  Court,  would  be  pro- 
perly constituted  by  the  combined  effect  of 
sec.  14  of  the  Judicature  Act,  1879j  and  the 
Assize  Court  Act,-  1885.  B.  v.  Malott,  1 
B.C.R.,  Pt.  II.,  207. 

4.  Necessity  for  commission.]-'' — A  trial 
held  before  a  judge  of  the  Supreme  Court 
without  the  issue  to  him  of  a  Commission 
of  Oyer  and  Terminer  is  coram  non  judice. 


R.  V.  MeLeana  and  Bare.      Report  of  The 
Honourable  H.  P.  P.  Crease,  1:880. 


V.  LocAi-  Judge  op  Supreme  Coubt. 

1.  County  Court  Judge  acting  as.]  — 
A  County  Court  judge,  sitting  as  local 
judge  of  the  Supreme  Court  has,  under 
the  statutes  and  rules,  jurisdiction  to 
make  orders  in  actions  in  the  Supreme 
Court  which  are  domiciled  in  a-  registry 
outside  the-  territorial  limits  of  his  juris- 
diction as  a  County.  Court  joidge.  Postill 
V.  Tr(wei,6  B.C.R.  374. 

2.  Local  judge  of  County  Court.] — ^A 
County  Court  judge  for  one  county  was 
requested  by  a  Supreme  Court  judge,  being 
the  acting  County  Court  judge  for  a'nother 
county,  to  sit  in  lieu  of  himself  whenever 
absent :—^H6ld,  that  the  County, Court  judge 
had  no  jurisdiction  to  sit  by  virtue  of  such 
request,  and  thiit  seo._  8  of  the  County 
Courts  Act  empowers  Only  a  County  Court 
judge  to  make  such,  request.  Bell  £  Flett 
V.  Mitchell,  1  B.C.R.  100. 

3.  Leave  to  serve  out  of  the  jurisdic- 
tion.]— A  local  judge  of  the  Supreme  Court 
has  jurisdiction  to  make  an'  order  for  an 
ex  juris  writ.  Tate  V^  Hennessey,  7  B.C.R. 
262. 

4.  Receiver.] — An  order  for  the  appoint- 
ment of  a  recei-ifer  must  be  made  by  the 
Court  and  cannot  be  made  by  a  judge  in 
chambers,  and  consequently  a  local  judge 
has  no  power  to  appoint-a  receiver.  Wake- 
field V.  Turner',  6  B.C.R.  216. 

5.  Holding  trial  of  an  action.] — A  local 
judge  of  the  Supreme  Court  has  no  power 
to  sit  as  a  trial  judge  in  an  action.  Brig- 
man  V.  McKenasie,  6  B.C.R.  56. 

6.  Land  Registry  Acft.] — A  local  judge 
has  jurisdiction  under  the  Supreme  Court 
Act,  1904,  to  determine  what  fees  are  pay- 
able on  a  transfer  of  realty  under  the  Land 
Registry  Act.  In  re  Hall  Mining  &  Smelt- 
ing Co.,  11  B.C.R.  492. 

7.  Winding-up  order — -Local  Judge.] — ^A 
local  judge  of  the  Supreme  Court  has  nO 
jurisdiction  to  make  a   winding-up   order. 
In  re  Kootenay  Brewing  Oompa/ny,  7  B.C.R. , 
131.  . 


VI.  County  Coubts. 

A.  Jurisdiotion. 

1.  Power  of  Province  to  define  jurisdic- 
tion of  Courts.] — The  power  given  to  the 
Provincial     Governments    by    the    British 
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North  America  Act,  sec.  92,  sub^eo.  14,  to 
legislate  regarding  the  constitution,  main- 
tenance and  organisation  of  Provincial 
Courts  includes  th6  power  to  define  the 
jurisdiction  of  such  Courts  territorially  as 
well  as  in  other  respects,  and  also-  to  define 
the  jurisdiction  of  the  judges  who  consti- 
tute such  Courts.  The  Acts  of  .the  Legis' 
lature  of  British  Columbia,  C.S.B.C,  o. 
25,  sec.  14,  authorizing  any  County  Court 
judge  to  act  as  such  in  certain- cases  in  a 
district  other  than  that  for  which  he  is 
appointed,  and  53  Vict.,  c.  8,  sec.  9,  which 
provides  that  until  a  County  Court  judge 
of  Kootenay  is  appointfed  the  judge  of  the 
County  Court  of  Yale  shall  act  as  and  per- 
form the  duties  of  the  County  Court  judge 
of  Kootenay,  are  intra  vires  of  the  said 
.Legislature  under  the  above  section  of  the 
British  North  America  Act.  The  Speedy 
Trials  Act,  51,  Vict.,  c.  4,7  (D),  is  not  a 
statute  conf^ring  jurisdiction,-  but  is  an 
exercise  of  the'  power  of  Parliament  to 
regulate  criminal  procedure.  By  this  Act 
jurisdiction  is  given  to  "any  judge  of  a 
County  Court"  to  try  certain  criminal 
eflFences:^Held,  that  the  expression  "any 
judge  of  a  County  Court"  in  such  Act  means 
any  judge  having,  by  force  of  the  Provincial 
law  tegulating  the  constitution,  and  organ- 
ization of  County  Courts,  jurisdiction  in 
the  particular  locality  in  which  he  may  hold 
a  "speedy  trial."  The  statute  :wpuld  not 
authorize  a  County  Court  judge  to  hold  a 
"speedy  trial"  beyond  the  limits^of  his  ter- 
ritorial jurisdiction  without  at^tlwrity  from 
the  Provincial  Legislature  so  to  do: — Jleld, 
it  is  doubtful  if  Parliament  had  power  to 
pass  those  sections  of  the  Act,  54  &  55  Vict., 
c.  35,  which  empower  the  Governor-General- 
in-Cpuncil  to  refer  certain  matters  to  this 
Court  for  aff  opinion.  In  re  County  Courts 
of  British  GolumUa,  Zl^.CR.  446.- 

2.  Supreme  Court  judge  in  County 
Court  actions.] — The  jjirisdiction  of  a 
Supreine,  Court  judge  to  performthe  duties 
of  a  County  Court  judge,  in  an  action  in 
the  County  Court,  does  not  attach  until 
the  existence  of  the  consolidated  statutory 
pre-requisites  to  the  exercise  of  the  juris- 
diction are  iiade  to  appear  as  a  matter  of 
fact.      Hendryao  v.  Hennessey,  3  B.C.E..  53. 

3.  Jurisdiction  of  County  Court  judge 
when  requested  to  sit  by  Supreme  Court 
judge.] — A  County  Court  judge  for  one 
county  was  requested  by  a  Supreme  Court 
judge,  being  the  acting  Coxmty  Court  judge 
for  another  county,  to  sit  in  lieu  of  himself 


whenever  absent : — ^Held,  that  the  County 
Court  judge  had  no  jurisdiction  to-  sit  by 
virtue  of  such  reijUest,  and  that  sec.  8  of 
the  County  Courts  Acts  empowered  only  a 
County  Court  judge  to  make  such  a  request. 
Bell  &  Flett  v..  Mitchell,  7  B.C.R.  100. 

4.  Equitable  jurisdiction. ]--'Couiity 
Courts  have  no  equitable  jurisdiction  other 
than  that  conferred  by  the  County-  Courts 
Act,  C.S.B.C.  1888,  sec.  25,  sec.  44,  and 
cannot  entertain  ah  action  to  set  aside  a 
chattel  mortgage  as  being'  a  fraudulent 
preference.  Parsons!  Produce  Company  v. 
Gvv&n,  5  B.C.K.  58. 

5.  Equitable  jurisdiction  —  Action  for 
rent — ^Void  lease.] — It  is  part  of  the  equit- 
able jurisdiction  of  the!  Court  to  enforce 
.paymenfof  rent  when  the  lease  is  void,  and 
.when  the  value  of  such  lease,  if  valid,  would 

exceed  $2J500,  the  County  Court  has  no 
jurisdiction.  British  Columbia  Bowrd  of 
Trade  Building  Association,  Limited  lAa- 
Ulity  v.  T,upper'  and  Peters,  8  B.C.B..  291. 

6.  Metalliferous  mine./— An  action  ior 
damages  for  perspnal  injuries  received  by 
an  employee  in  a  metalliferous  mine  may 
be  brought,  for  any  amount  in  the  County 
Court.  Beamish  v.  WhAtewater  Mines, 
Limited,  7  B.O.K.  261. 

7.  County  Court  order.] — An  order 
made  by  a  county  judge  that  garnisheed 
moneys  remain  in  Court  to  abide  the  event 
of  a  new  action  to  be  commenced  forthwith 
(a  former  Suit  in  rtespect'of  the  same  cause 
of  action  being  dismissed  by  the  same 
order ) ,  is  not  a  nullity,  and  if  not  appealed 
against  is  valid.  Kmg  v.  Boultiee,  7 
B.C.R.  318. 

8.  Jurisdiction  to  make  personal  order 
over  $1,000  in  mechanic's  lien  suit.] — A 

claim  for  a  personal  order  to  pay  an  ^.mount 
over  $1,000  was  entertained  in  the  County 
Court  as  auxiliary  to  relief  'by  way  ^f 
enforcement  of  a  ineehanic's  lien.  Post  v. 
Jones,  2  B.C.R.  250. 

9.  Jurisdiction  —  Venue.  ]-^Where  the 
plaintifif  and  defendant  to  a  cause  of  action 
within  the  competence  of  the  County  Court 
reside  iii  different  County  Court  districts 
the  action  should  be  brought  in  the  County 
Court  in  the  district  where  the  defendant 
carries  on  business,  or  where  the  cause  of' 
action,  wholly  or  in  part,  arose  (C.C. 
Amendment  Act,  1894,  sec.  3),  and  is  no 
reason  for  bringing  the  action  in  the 
Supreme  Court..  McPherson  v.  Johnson,  3 
B.C.R.  465,  at  p.  467. 
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10.  Jurisdiction  of,  in  Crovm  action*.] 

— It  is  a  prerogative  right  of  the  Crown  to 
bring  a  suit  "in  a  County  Court,  even  though 
as  between  subject  and'  subject  such  Court 
would  not  be  open,  either  because  of  the 
defendant  not  residing  in  or  of  the  cause 
of  action  not  arising  in  the  district.  The 
King  v.  Oflmplell,  8  B.C.R.  208. 


y II.  Small  Dpbts  Goubt. 

1.  Jurisdiction — ^Action    for    damages.] 

— Under  the  Small  Debts  Act  the  magis- 
trate's jurisdiction  is  limited  to  actions  for 
debt.  Where  defendant  agreed  to  hire 
plaintiff's  boat,  for  a  trip  on  certain  terms, 
but  before  the  trip  commenced  notified 
plaintiff  that  he  could  not  use  the  boat,  and 
same  was  not  used,  the  plaintiff  sued  in  the 
Small  Debts  Court: — Held,  that  this  was 
not  an  action  for  debt,  but  rather  for  dam- 
ages, a,nd  that  the  Small  Debts  Court  had 
no  jurisdiction.  Simpson  v.  Widrig,  15 
B.C.R.  5. 

2.  Jurisdiction  —  Mechanic's  Lien.] — 
An  action  to  enforce  a  mechanics'  lien  is 
not  one  of  debt  within  the  meaning  of  sec. 
2  of  the  Small  Debts  Act.  In  the  County 
Court  of  Atlin.  Dillon  y.  Sinclair,  7  B.C.R. 
328. 

3.  Jurisdiction — Claim  of  exemption.] 
— ^A  \  magistrate  sitting  as  judge  of  the 
Small  Debts  Courf  has  no  jurisdiction  to 
decide  the  validity  of  a  daim  of  exemption 
under  the  Homestead  Act  Of  ^oods  seized 
under  process  of  execution  issued  from  that 
Court.  Auberg  v.  Anderson,-  Stewwrt  v. 
Anderson^  5  B.C.R7  622. 

4.  Jurisdiction — Order  for  committal.] 
— ^A  notice  by  a  judgment  creditor's  solici- 
tor of  an  application  to  a  magistrate  of  a 
Small  Debts  Court  for  an  order  to  commit 
a  judgment  debtor  because  of  failure  to  pay 
instalments  ordered  to^be  paid  on  the  return 
of  a  judgment  summons  is  a  nullity..  A 
judgment  debtor,  by  appearing  pursuant  to 
such  nJ)tiee,  does-  not  waive  liis ,  right  to 
object  at  any  stage.  In  re  The  Small  Debts 
Act:   In  re  Waxstook,  9  B.C.R.  433.      ^ 

5.  Appeal.] — ^An  appeal  from  the  Small 
Debts  Court,  -either  to  a  judge  of  the 
Supreme  Court  or  to  the  County  Court,  is 
final.     Larsen  v.  Coryell,  11  B.C.R.  22. 


VIII.  CouBTS  or  Revisi6n. 

1.  Excess    of   jurisdiction.]— Where    an 

assessor  exceeds  hisi  jurisdiction  the  person' 


assessed  is  not  bound  to  appeal"  to  the  Court 
of  Revision, -but  may  successfully  raise  the 
question  of  his  liability  in  an  action  to 
recover  the  taxes.  The  Corporation  of 
Coqmtlam  v.  Soy,  6  B.Q.R.  546. 

2.  Jurisdiction.]  — The  jurisdiction,  of 
the  Court  of  Revision  is  confined  to  the 
question  whether  the—assessment  was  too 
high  or  too  low.  In  re  Crow's  Nest  Pass 
Coal  Co.,  13  B.C.R.  55. 


IX.  Police  Commissionees. 

Court  of  Record.] — The  Court  of  a 
police  commissioner  "is  a  Court  of  Record 
for  British  Columbia"  within  the  meaning 
of  sec.  2  of  the  British  Columbia  Replevin 
Act.     Keefer  v.  Todd,  1  B.C.R.,  Ft.  II.,  249. 


X.  Courts  of  Summaby  Jttbisdigtion. 

Jurisdiction  of  justice  of  the  peace.] — 

An  information  was  laid  before  a,  justice 
of  the  peace  against' the  police  magistrate 
of  the  City  of  Kaslo  for  a  breach  by  him 
of  one  of  the  city  by-laws,  and  the  justice 
of  the  peace  granted  a  summons  thereon, 
returnable  at  Nelson.  By  sec.  212  of  the 
Mtmicipal'  'Clauses  Act,  "No  justice  of  the 
peace  shall  adjudicate  upon  or  otherwise 
act  in  any  case  for  a  city  where  there  is  a 
police  magistrate,-  except  in  the  case  of 
illness,  or  absence,  or  at  the  request  of  the 
police  magistrate.  Sec.  213  sayes  the  juris- 
diction of  justice  of  the  peace  for  the  sev- 
eral districts  in  regard  to  offences  com- 
mitted in-  any  city  situated  within  their 
respective  districts  in  which  there  may  be 
no  police  magistrate.  The  police  magistrate 
was  not  ill  or  absent  and  did  not  request  the 
justice  of- the  peace  to  act.  JiTpon  motion 
for  a,  prohibition  against  further  proceed- 
ings upon  the  information: — ^Held,  that  in 
the  particular  circumstances  there  was,  for 
the  purposes  of  the  case  in  question,  no 
police  magistrate  in  Kaslo,  and  that  sec. 
212,  supra,  did  not  a;^ply,  and  that  the 
ordinary  jurisdiction  of  justices  of  the  peace 
of  the  district,  exerciseable  over  its  whole 
area,  applied.  The  making  of  the  sum- 
mons returnable  at  Nelson  was  improper  on 
the  ground  of  inconvenience,  but  was  within. 
the  jurisdiction  of  th,e  justice  of  the  peace. 
Begina  v.  Chipmam,  5  B.C.R.  349. 

See  .Appeal. 

See  County  Oouet  Peagtice. 

See  PBAcmcE. 
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COVENANT. 

See   CONTBAOT. 

See  Deed. 


CREDITORS'  TRUST  DEED. 

See  Assignments  FOB  Obeditobs. 


CRIMINAL  LAW. 

I.   JCEISlftCTION,    302. 

II.  AppUcatiOn  of  the.  Code,  303. 
Ill,  Oeiminal  Liabelitt,  303. 
A.  Mens  rea,  303. 
B:  Attempts,  303. 

C.  Jitstification  or  eascuse,  303. 

D.  Patties,  ^04. 

IV.i:(>FFEKOBS     Aei-INST     THE     AdMINIS- 

tbation  of  Law,  304. 

A.  Obstructing  poUce  offieer,  304. 

B.  Perjury,  304.,' 

G:  Escapes  and  rescues,  306. 

V.   OFFlEijeES.A&AINST   MOEALITY,    306. 

A.  ifegiect    of    duties     tending    to 
Reservation  of  life,  306. 
,  B.  Incest,  306. 
C.'Beductionj  506. 

D.  Disorderly  ,  houses,   807. 

E.  Gaming.,   308. 

F.  Betting i   308.  ,  , 

G.  Vagrancy,  308. 

VI.  Offences  Against  the  Peeson,  309. 

A.  Murder,  309. 

B.  Manslaughter,  309. 
G.  Rape,  310. 

D.  Abduction,  310., 

VII.  OFraiNCES        AGAlpiTST       RIGHTS        OF 

Pbopebtt,  310. 

A.  Theft,  310. 

B.  ^alse  pretences,  311. 
G.  Robbery,  311. 

Viil.  Game  Laws,  311. 

IX.  Special   Pbocedpbe   and   Powees, 
312. 

A.  Cases  requiring  consent  of  Gov- 

ernor-General, '312. 

B.  Bea/rch  warrants,   313. 

X.  Compelling    Ap^^^''-*-'^oe    of 
"      Accused  Befobe  Jttstices,  313. 

A.  Arrest  irithout  warrant,  313. 

B.  Buinmons  or  warrant,  313. 

XI.  Pbocedubb     on     Appbabancb     of 
Accused  Bbfoeb  Justice,  314. 

A.  Proewring    attendance     of    wit- 

nesses, 314. 

B.  Preliminary  inquiry,  314. 

O.  Restoration  of  property,  314. 
D.  Bail,  314. 


XII.  SuMMABT  Convictions,  314. 

A";  Jurisdiction  of  justices,  314. 

B.  Information,  315. 

0.  Summons  and  warra/nt^  315. 

D.  Trial,  315. 

E.  AdjuMoation,  316. 

1.  Conviction,  316. 

2.  Warrants      of      commitment, 

317. 

XIII.    SUMMABY      TBIAL      of       INDICTABEE 

'  ^  Offences,  318. 
XIV.  Speedy  Teial,  318. 

A.  In  general,  318. 

B.  Pleading,  319. 

G.  Adjournment,  320. 
XV.  Indictment,  320. 

A.  Preferring  vndActment,  320. 

B.  Am^Mment  of,  320. 
0.  Form  of,  320. 

XVL  Gband  Juby,  321. 

A.  Summoning,  S2h 
-B:  Constitution  of,  321. 
G.  Materials  to  act  on,  321. 
D.  FiMidAng  true  bill,  322. 
E..  Bias,  322. 

F.  Indorsing  names  of  Crown  wit- 

hesses,  322. 
XVtJ.  Venue,  322. 

A.  In'  general,  322. 

B.  Change  of,  323. 

XVIII.   PLEADINGj    324. 

XIX.  TpiAL,  324. 
XX.  Addbbsses  to  Juby,  325^ 

A.  By  accused,  325. 

B.  Right  of  reply,  325. 
XXI.  JiratY,  325. 

A.  Summoning,  325. 

B.  Conduct  of  trial  with,  325. 

G.  Matters     invalidating     verdict, 

326. 
XXII.  OONDUO*  OF  Tbial,  326. 
XXIII.  Judge's  Chaege,  326. 
XXIV.  Appeals,  327. 

A.  Jurisdiction,  327. 

B.  Practice,  328. 

C.  Writ  of  error,  330. 

D.  New  trial,  333. 
XXV.  Penalties,  338. 

XXVI.  Costs,  338. 


I.  Jueisdiction. 

1.  Territorial  area.]— Counselling  a  per- 
son in  Canada  to  submit  in  a  foreign  juris- 
diction to  an  operation  which,  if  performed 
in  Canada,  would  be  a  crime  is  not  an 
offence  against  the  criminal  law  of  Canada. 
ResB  V.  Walkem,  14  B.C.R.  1. 
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2.  Naval  tribunal,  offences  triable  by,] 
; — :Aii  objection  to  a  conviction  by  a  Crim- 
inal Court  of  a  person  for  receiving  prop- 
erty stolen  from  the  navy,  on  the  ground 
that  such  an  offence  should  be  dealt 
with  by  a  Naval  Court,  is  bad.  R.  v.  Day, 
18  B.C.R.  323; 

3.  Peace  Preservation  .  Act.] — Although 
the  Peace  Preservation  Act,  1869  (32  &  33 
Vict.,  c.  24,  D. ) ,  makes  no  provision  for  the 
appointment  of  a  commissioner  under  the 
Act,  its  provisions  can  be  enforced  in.  tne 
Province  by  a,  commissioner  appointed  for 
the  Province  imder  the  Canada  Police  Act 
(31  Vipt,  c.  28,  D.),  as  such  commissioner 
is  a  justice  of  th^  peace  in  respect  of  the 
criminal  laws  and  other  laws  of  the  Doinin- 
ion.     Keef&r  v.  Todd,  1  B.C.R.,  Pt.JI.,  249. 

II.  Application  of  the  Code. 

His  Majesty's  forces.] — An  objection  to 
a  conviction  by  a  Criminal  Court  of  a  per- 
son for  receiving  property  stolen  from  the 
navy,  on  the  ground  tha,t  suclj  an  offence 
should  be  dealt  with  by  a  Naval  Court,  is 
bad.     iS.  V,  Bay,  16  B.C.K.  323. 

III.  Cbimhstal  Liabiutt.    , 

A.  Mens  rea. 

Mens  rea  —  Sanitary  bye-law  —  Over- 
crowding— "Suffering  to  be  occupied" — 
Proof    of   knowledge    of   defendant.]  — In 

order  to  support  a  conviction  und'er  the 
clause  in  tlie  Victoria  Consolidated  Health 
Bye-law,  1886,  providing:  (17)  No  persqn 
shall  let,  occupy,  or  stiffCT  to  be  pccuj)ied  as 
a  dwelling  or  lodging  any  room  (a)  which 
does  not  contain  at  least  384  cubic  feet  ot 
space  for  each  person  occupying  the  same," 
it  is  necessary  that  there  should  be  some 
evidence  of  guilty  knowledge,  actual  or  con- 
structive, on  the  part  of  the  person  charged. 
Re  Wing  Kee,  2  B.C.R.  321. 

B.  Attempts. 

Felony.] — An  assault  with  intent  to 
commit  a  felony  is  an  attempt  to  commit 
such  felony^  within  the  meaning  of  sec.  183 
of  E.S.C.,  c.  174.  John  v.  Reginam,  15 
S.C.E.  384. 

O.  Justification  or  Excuse. 

1.  Claim  of  right,} — Assuming  the  exist- 
ence of  a  bona  fide  belief  in  a  claim  of  right, 
that  does  not  justify  the  employment  of  the 


means  prohibited  by  sec.  Ill  of  the  Code 
in  an  attempt  to .  exercise  that  right,  and 
sec.  16  did  not  justify  the  accused  in  what 
lie  did.     iJ.  v.  Bonner,  18  B.C.K.  454. 

2.  Warning.] — In  a  charge  of  assault 
committed  by  the  accused  when  resisting 
removal  from  property  of  which-lie  was 
placed  in  care,  justification  was  set  up-  and 
also  warning.  The  trial  judge  made  no 
finding  on  the  question  of  warning,  as  he 
came  to  the  conclusion  on  the  evidence  that 
as  the  assault  was  savage,^hot-tempered  and 
unnecessary,  it  could  not  be  justified  by  any 
warning  even  if  warning  hadjjeen  proved: — 
Held,  on  appeal,  that  in  the  circumstances 
a  finding  as  to  warning  was  immaterial. 
Rex  V.  Kmmam.,  16  B.C.R.  148. 


D.  Parties. 

1.  Corporation.] — Under  sec.  213 -of  the 
Criminal  Code,  1892,  a  corporation  may  be 
indicted  for  omitting,  without  lawful  excuse, 
to  perform  the  duty  of  avoiding  danger  to 
human  life  from ,  anything  in  its  charge  or 
under  its  control.  The  Union  Colliery  Go. 
V.  Reginam,  7  B.C.R.  247;   31  S.C.R.  81. 

2.  Manslaughter.]  —  The  fact  that  the 
consequence  of  the  omission  to  perform  such 
duty  might  have  justified'  an  indictment  for 
manslaughtei;  in  the  case  of  an  individual 
is  not  a  ground  for  quashing  the  indict- 
ment.     Ibid. 

IV.  IDffbnces  Against  the  Administra- 
tion OF  Law. 

A.  Oistructj/ng  Police  Officer. 

What  constitutes.]  —  Actual  physical 
interference  with  an  officer  in  the  discharge 
of  his  duty  is  not  necessary  to  constitute 
obstruction.  A  menacing  attitude  entailing 
on  the  officers,  as  here,  more  than  normal 
vigilance  and  care,  such  as  keeping  back  by 
means  of  a  drawn  revolver,  a  mob  appar- 
ently intent  on  rescuing  a  prisoner,  is  an- 
obstruction.  The  fact  that  a  person  is  in 
custody  of  a  police  officer,  and  is  being' taken 
to  the  police  station,  is  prima  facie,  though 
rebuttable,  evidence  that  the  custody  is  law- 
ful.    Rex  V.  McDonald,  16  B.C.R.  191. 


B.  Perjury. 

1.  Civil  proceedings.] — ^The  Court  may 
refuse  to  hear  a  charge  of  perjury  while 

civil  proceedings  are  pending.     R.  v.  T , 

12  B.C.R.  223. 


305 


CRIMINAL  LAW 


30(i 


2.  Form  of  oath.] — Where  a  witness, 
witliout  objection,  takes  an  oath  in  the 
form  ordinarily  administered  to  persons  of 
his  race  or  belief,  it  is  binding,  and  he  can- 
not afterwards  be  heard  to  say  that  he  was 
not  sworn.  It  is  unnecessary  that  a  witness 
be  explicitly  asked  "if  the  oath  in  the  form 
in  which  he  took  it  is  r.ecognized  by  him 
as  binding  on  his  conscience"  when  there  is 
no  such  word  ad  "conscience"  in  "his  lan- 
guage; all  tjiat  is  required  is  to  use  such 
appropriate  and  equivalent  terms  as  would 
bring  holne  to  the  mind  of /the  witness  thp 
fact  that  he  was  binding  himself  according 
to  his  moral  sense  to  speak  the  truth.  Beac 
V.  Shajoo  Bam,  20  B.C.R.  581:' 

3.  Foi-m.  of  oath.] — When  a  witness 
without  objection  takes  aii  oath  in  the  form 
ordinarily  administered'  to  persons  of  his 
race  or  belief,  he  is  then  tmder  a  legal 
obligation  to  speak  the  truth  ani  ca-nnot  be 
heard  to  say  that  he  was  not  sworn.  .  Per- 
jury may  be  assigned  in  respect  of  state- 
ments given  in  evidence  by  a  Chinaman  who 
was  not  a  Christian  where  the  oath  was 
administered  to  him  by  the  burning .  of 
paper  and  an  admonition  to  him  "that  he 
was  to  tell  the  truth,  the  whole  truth  and 
notljing  but  the  truth,  or  his  soul  would 
burn  up  as  the  pa'per  had  been  burned."  R. 
V.  Lai  Ping,  11  B.C.R.  102. 

4.  On  examination  for  discovery,]" — 
The  accused  having;  been  charged  wiith  per- 
jury, committed  on  "his  examination  for  dis- 
covery before  the  registrar  in  a  civil  suit, 
elected  to  take  speedy  trial.  On  his  elec- 
tion, Ms  counsel  took  the  objection  that  per- 
jury could  not  be  assigned  on  examination 
for-i  discovery : — Heldv  that  as  every  state- 
ment made  upon  oath  by  the  person  exam- 
ined during  his  examination  fqr  discovery 
forms  part  of  his  evidence  at  the  trial,  it 
is  evidence  given  in  a  judicial  proceeding 
within  the  meaning  of  sec.  145  of  the  Crim- 
iiial  Code;     Rex  v.  T ,  12  B.C.R.  223. 

5.  Coram  non  judice.] — Where  an  order 
had  been  made  i£  a  proceeding  under  the 
Guardian's  Appbintment  Act'  for  the  cross- 
examination  on  an  affidavit: — Held,  that 
the  judicial  proceeding  ended  when  the 
registrai'  left  the  room  in  which  the  cross- 
examination  was  being  h§ld  after  s's^aring 

-the, witness,  leaving  the  official  stenographer 
to  take  the-  cross-examination  in  shorthand. 
Rex  V.  Rulofson,  14  B.C.R.  79. 

6.  Solemn  declaration.] — There  is  a 
marked  difference  between  taking  an  oath 
and  a  solemn  declaration.     In  the  one  case. 


the  false  swearing  itself  constitutes  the 
offence;'  in  the  other,  before  the  procedure 
becomes  a  solemn  declaration  the  statutory 
form  must  be  followed.  The  permissfon  to 
receive  a  solemn  declaration  includes  the  - 
authority  to  make  it.  A  solemn  declara- 
tion is  not  made  unless  the  declarant  reads 
over  to  the  officer  receiving  the  declaration 
the  form  as  given  in  the  Act,  or  unless  the 
officer  reads  over  that  forni  to  the  declarant. 
Rex  V.  PMlUps,.  14  B.C.R.  194. 


C.  Escapes  a/nd  Rescues. 

What  constitutes  the  offence.]^ — ^Where 
the  accused  was  indicted  for  "concealing 
himself  with  intent  to  escape  from  the  peni- 
tentiary" :^ — Held,  that  as  the  criminal  act 
consists  in  an  attempt  to  commit  an  offence, 
doing  something  with  intent  to  commit  the 
offence  is  not  necessarily  sufficient  to  con- 
stitute" an  attempt.  Rex  v.  Labourdette, 
13  B.C.R.  443. 


y.  Offences  Against  Mobality, 

A.  'Neglect  of  Duties  Tending  to  Preserva- 
tion of  Life.- 

Negligence  -—  Medical  aid.]  — Medical 
attendance  and  remedies  are  necessaries 
within  the  meaning  of  sub-sees.  209  and  210 
of  the  Criminal  Code,  and  anyone  legally 
liable  to  provide  such  is  criminally  respon- 
sible for  neglect  to  do  so.  See  also  at  Com- 
mon Law.  Conscientious  belief  that  it  is 
against  the  teachings  of  the  Bible  and  there- 
fore wrong  to  have  recourse  to  medical 
attendance  and  remedies  is  no  excuse.  Rex 
V.  Broohs,  9  B.C.R.  ^3. 


B.  Incest. 

Evidence  of  relationship.] — On  a  trial 
for  incest,  the  only,  evidence  against  the 
accused  was  that  of  the  child,  a^girl  of  11 
years,  and  of  a  wojnan  who  had  known 
accused  and  the  girl  living  together  as 
father,  and  daughter  for  some  seven  or 
eight  months.  This  evidence  was  not 
rebutted; — ^Held,  that  this  was  not  sufficient 
proof  of  relationship  to  justify  a  convic- 
tion.     Rex  V.  Smith,  13  B.C.R.  384. 


G.  Seduction. 

1.   Procuring  female  to  leave  home.] — 

On  a  prosecution  for  procuring  a  female  to 
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leave  her  home  for  the  purpose  of  embark- 
ing her  in  a  life  of  prostitution,,  the  judge, 
after  defining  the  crime  of  procuring,  said: 
"You  have  to  go  further  and  find  that  she 
was  in  a  brothel  in  Vancouver  when  he  pro- 
cured her  to  leave  here  in  order  to  justify 
the  prisoner.''  There  was  some  doubt  upon 
the  evidence  as  to  whether  the  female  in 
question  had  any  regular  place  of  abode: — 
Held,  that  the  judge  had  propterly  defined 
the  crime  to  the  jury.     Ren  v.  Mah  Bung, 

17  B.CIl.  56. 

2.  By  owner  of  premisec] — ^The  accused 
was  charged  with  an  offence  against  sec. 
217  of  the  Criminal  Code,  which  provides 
that  "every  one  who,  being  the  owner  or 
occupier  of  any  p'reniises,  .  .  induces  or 
knowingly  suffers  any  girl  under  the  age  of 

18  years  to  resort  to  or  be  in  or  upon  such 
premises  for  the  purpose  of  being  unlaw- 
fully and  carnally  known  by  aUy  man, 
whether  such  carnal  knowledge  is  intended 
to  be  with  any  'particula,r  man,  or  gener- 
ally,   is    guilty    of    an    indictable    offence 

.  ."  There  was  no  evidence  that  the 
accused  had  induced  a  girl  .within  the  pre- 
scribed age  to  be  in  the  premises  for  the 
purpose  of  being  carnally  known  by"  any 
man  T)ther  than  himself: — Held,  that  the 
object  of  the  section  is  to  forbid,  the  use  of 
premises  as  assignation  houses  to  which  girls 
may  be  induced  to  resort,  and  it  is  not  an 
offence,  within  the  section,  for  the  owner  of 
the  premises  to  induce  a  girl  within  the 
prescribed  age  to  be  therein  for  thie  purpose 
of  himself  having  connection  with  her.  Beao 
V.  8am  Jpn,  20  B.C.K.  549. 

3.  Promise  of  marriage.] — On  a  charge 
of  seduction  under  a  promise  of  marriage 
the  words,  "t)o  you  loie  me  enough  to  live 
\«ith  me?  I  have  enough  money  for  two," 
are  not  capable  of'  bearing  the  inference 
that  there  was  a  promise  of  marriage.  Bex 
V.  Spray,  20  B.C.R.  .147. 

p.  Disorderly  Bouses. 

1.  Definition  of  'Misorderly  house."] — 

The  meaning  of  the  term  "disorderly  house" 
in  sec.  783,  sub-sec.  (f),  must  be  taken 
from  its  definition  in  sec.  198,  and  not  from 
the  common  law.  Be  Farqunar  Macrae, 
Ese  pa/rte  John'  Cook,  4  B.C.R.  18. 

2.  Common  gaming  house.] — ^The  term 
"disorderly  house"  in  sec.  774  of  jthe  Code 
includes  any  house  to  which  persons  resort 
for  criminal  or  immorfil  purposes,  and  there- 
fore includes  a  common  gaming  house.  Bew 
V.  Fowr  Chinamen,  13  B.C.R.  216. 


E.  Oaming, 


1.  Black  jack.] ^-Certain  persons  played 
the  game  called  bla;ck  jack  in  a  room  to 
which  the  public  had  access,  there  being  no 
constant  dealer: — Held,  that  the  lessee  of 
the  room  was  legally  convicted  of  keeping 
a  common  gaming  house.  Begma  V.  Petrie, 
7  B.C.R.  176. 

2.  Unlawful  game.] — ^It  is  not  necessary 
to  a  conviction  under  40  Viet.,  c.  33,  sec.  4, 
providing  "any  person  playing  in  a  common 
gaming  house  is  guilty  of  an  offence,"  to 
allege  or  prove  that  the  game  played  is  an 
unlawful  game,  and  it  appearing  in  the 
case  stated  that  cards  and  instruments  of 
gaming  were  found  in  the  house,  when 
entered  on  a  warrant,  there  was  prima  facie 
evidence,  under  sec.  3  of  the  Act,  that  the 
place  was  a  common  gaming  house,  and 
that  the  defendant,  who  was  found  there, 
was  playing-  therein.  Regvna  v'.  Ah  Pow,  1 
B.C.R.,  Ft.  I.,  147. 

F.  Betting. 

Betting  on  race  course.] — ^The  plaintiff, 
a  director  and  shareholder  in  defendant 
Company,  brought  an  action  for  an  injunc- 
tion restraining  the  defendants  from  carry- 
ing out  an  arrangeriient  entered  into  with 
a  bookmaker  named  Jackson.  The  material 
points  of  the  arrangement  were  that  Jack- 
son should  be  allowed  to  carry  on  his  busi- 
ness as  a,  bookmaker  at  a  race  meeting  to 
be  held  on  the  defendants'  race-track  at  Vic- 
toria, provided  that  he  carried  on  his  bet- 
ting operations  at  no  fixed  spot  on  the  race- 
track, but  kept  moving  about.  He  was, 
however,  to  be  allowed  to  pay  off  his  bets 
at  a  booth  on  the  track: — ^Held,  that  the 
proposed  method  of  bettii^  was  legal.  Held, 
also,  that  the  booth  from  which  it  was  pro-^ 
posed  to  pay  off  the  bets  was  not  a  common 
betting  house  within  the  meaning  of  sec. 
227  of  the  Code.  Fraser  v.  Yictoria  Coun- 
try- Club,  Limited,  14  B.C.R.^  365. 

G.  Vagrancy. 

1.  Means  of  support.] — ^Accused,  when 
arrested,  had  on  his  person  $27.20.  Evi- 
dence was  given  that  he  lived  by  "following 
the  race  track,"  and  that  his  general  asso- 
ciates were  gamblers  and  other  criminal 
classes : — ^Held,  that  although  he  might  be 
convicted  under  sub-sec.  (b)  of  sec.  238  of 
the  Code,  yet  he  could  not,  on  the  evidence, 
be  convicted  of  being  a  loose,  idle,  disorderly 
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person,  with  no  visible  means  of  support, 
and  that  evidence  that  the  money  found  on 
his  person  was  obtained  by  gambling  was 
immaterial  to  the  charge  in  this  case.  Bex 
\.  Sheehan,  14  B.C.R.  13.     ' 

2.  Good  account.] — Before  a  p^rsoli  can 
be  convicted  of  vagrancy  the  accused  must 
have  been  expressly  asked  to  give  an  account 
of  himself.    R.  v.  Be^m,  14  B.O.B,.  12. 


VI.  Offences  Against  the  Peeson. 
A.  Mwder. 

Evidence   of   cause   of   death.] — On   the 

trial  of  the  accused  for  murder,  by  com- 
mitting an  abortion  on  a  girl,  it  appeared 
in  evidence  that  a  pos^  mortem  examination 
of  the  girl  had  been  made  by  a  medical 
man,  which  was,  however,  eojifined  to  the 
pelvic  organs  and  was,  upon  the  mgdical 
evideiice,  inconclusive  as  to  the  cause'  of 
death,  but  there  was  other  evidence  point- 
ing to  the  inference  that  death  was  caused 
by  the  operation.  Da;vie,  ■C.J.,  left  the  case 
to  the  jury,  but  Teserved  a,  case  for  the 
Court  of  Criminal  Appeal  as  to  whether 
—there  was',  in  point  of  law,  evidence  to  go 
to  the  jury  upon  which  they  might  find  that 
the  death  of  the  girl  resulted  from  the 
criminal  acts  of  the  accused.  The  jury 
found  a  verdict  of  guilty  :-=-Held,  that  there 
is  no  rule  that  the  cause  of  death  must  be 
proved  by  post  mortem'  examination,  and 
that  there  was  evideiice  to  go  to  the  jury 
of  the  cause  of  death  notwithstanding  the 
absence  of  a  complete  post  mortem  exam- 
ination.    Regina\.  Ga/rrow,  5  B.C;K.  61. 


B.  Manslaughter. 

Indictment  of  corporation — Punishment 
— Criminal  Code,  sees.  191,  192,  213,  252, 
639  and  713.] — The  defendants,  a  corpora- 
tion, were  indicted  for  that,  they,  unlaw- 
fully neglected,  without  lawful  excuse,  to 
take  reasonable  precautions  and  to  use  rea- 
sonable care  in  maintaining  a  bridge  form- 
ing part  of  their  railway,  which  was  Used 
for  hauling  coal  and  carrying  passengers, 
and  that  on  the  17th  of  August,  1898,  a 
locomotive  engine  and  several  cars  then 
being  run  along  said  railway  and  across 
said  bridge,  owing  tp  the  rotten  state  of 
the  timbers  of  the  bridge  were  precipitated" 
into  the  valley  underneath,  thereby  caus- 
ing the  death  of  certain  persons.  ■  The 
defendants  were  found  guilty  and  a  fine  of 


$5,000  Vas  inflicted  by  Walkem,  J.,  at  the 
trial: — ^Held,  that  such  an  iMictment  will 
lie  agains^t  a  corporation  under  sec.  252  of 
the  Code.  Eegina  v.  Vmon  Colliery  Com- 
pany, 7  B.O.B,.  247;  31  S.C.R.  81. 


G.  Rape. 

Proof  of  non-marriage.]' — The  averment 
that  the  prosecutrix  is  not  the  wife  of  the 
accused  may  be  proved  by  any  lawful  evi- 
dence from  which  such  a  conclusion  may  be 
properly  iiiferred.  R.  v.  Faulkner,  16 
B.C.R.'  229. 

D.  Ahd/uetion. 

Gist  of  offence.] — ^Prisoner  was  indicted 
for  having,  at  the  City  of  Victoria,  unlaw- 
fully caused  to  be  taken  a  certain  unmar- 
ried girl,  tp  wit;  one  B.  R.,  being^under  the 
age  of  sixteen  years,  oiit  of  the  possession 
and  against  the  will  of  her  father,  contrary 
to  sec.  283  o^  the  Criminal  -  Code.  The 
evidence  showed  that  the  girl,  by  persuasion 
of  letters  written  by  the  prisoner  in  Vic- 
toria, Canada,  addressed  to  ahdr  received  by 
her  within  the  State  of  Washington,  U.S.A., 
wa?  induced  to  leave  her  father's  house  in 
that  State  and  meet  the  prisoner  at  Vic- 
toria. Upon  meeting  her  there  he  sug- 
gested that  it  was  not  too  late  for  her  to 
return  home,  but  she  declined,  and  the  pris- 
oner thereupon  took  her  to  a  house  near 
Victoria,  where  they  spent  the  liight 
together: — Seld,  that  it  was  essential  to 
the  offence  that  the  girl  should  have  been 
in  the:  possession  of  her  father  at  the  time 
of  the  ta,king,  and  that,  upon  the  fadts, 
when  she  met  the  prisoner  at  Victoria,  she 
had  already  abandoned  that  possession. 
Regina  v.  Blythe,  4  B.C.R.  276. 


VII.  Offences  Against  Rights  of 
Pkopeety. 

A..  Theft. 

1.  Onus  of  proof.] — On  a  charge-  of 
theft  of  goods  from  a  store  evidence  of  the 
finding  in  prisoner's  house  of  the  goods  and 
of  keys  'fittingr  the  store  "doors,  and,  of  the 
fact  that  the  goods  were  in  the  store 
exposed  for  sale  at  the  time  of  the  alleged 
theft  and  had  not  been  sold,  is  sufficient  to 
put  the  onus  upon  the  prisoner  of  account- 
ing for  his  possession.  Under  such  cir- 
cumstances it  is  not  necessary  for  the  Crown 
to   prove   that   the   good§   had  not   passed 
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from  the  possession  vof  the  owners  by  some 
means  other  than  sale.  Beo!  v.  Thericmlt, 
11  B.C.R.  117. 

2.  Possession  of  goods  recently  stolen.]  . 
^— Where  a  person  is  found  in  possession  of 
stolen  property,  recently  after  the  theft  has 
been  committed,  aji  onus  is  cast  upon  him  to 
account  for  such  possession,  and  iff  the 
absence  of  a  satisfactory  ei:planation  it  is 
reasonably  to  be  presumed  that  he  came 
by  the  property  dishonestly.  Where,  there- 
fore, chickens  had  been  stolen,  and  were 
some  hours  afterwards  found  in  the 
accused's  shop,  and  no  clear  account  was 
given  pi  how  they  came  to  be  there: — Held, 
that  a  conviction  for  receiving  stolen  prop- 
erty was  right.  Bea>  V.  Lum  Man  Bow  and 
Bong,  15  B.G.E.  22.  :    ? 

\' 
B.  False  Pretences. 

Knowledge  of  agent.] — C.,  a  policy 
holder  of  a  fire  insurance  company,  con- 
spired with  H.,  their  local  agent,  to  defraud 
the  company.  C.  handed  in  to  H.,  fpr 
transmission  to  the  company,  an  unfounded 
claim  for  pretended  losses  by  fire,  sup- 
'  ported  by  his  (C's)  statutory  declaration, 
the  whole  being  ^alse  to'  the-  knowledge  of 
H.  Upon  this,  C.  obtained  the  money  from 
H.  from  W.  &  Ot>,,  the  j;eneral  agents  of  the 
company: — ^Held,  (1)  The  knowledge  ol 
their  agent  H.  of  the  falsity  of  the  pretenee 
could  not  be  imputed  as  the  knowledge  of- 
-W.  &  Co.,  or  of  the.  company,  so  as  to  effect 
the  criminality  of  C.  (2)  The  fact  that 
C.  and  H.  might  have  been  indicted  for  con- 
spiracy to  defraud  was  immaterial.'  Begina 
V.  Clark,  2  B.C.R;  191. 

G.  Roibery. 
Claim  of  right.] — ^Where  the  prisoner 
acted  in  the  bona  fide  belief  that  he  had 
been  swindled,  and,  in  the  belief  that  he 
was  entitled  to  retake  the  money,  committed 
an  a,s3ault  for  that  purpose  alone,  and  did 
retake  the  money,  or  a  portion  of  it,  in  that 
sole  and  bona  fide  belief,  the  jury;  on  con- 
sideration of  the  facts,  would  be  justified  in 
acquitting  him  on  a  oha.tge  of  robbery, 
although  it  was  open  to  them,  on  the  same 
facts,  to  convict  for  assault.  Bex  v.  Ford 
amd  Armstrong,  13  B.CR.  109. 

VIII.  Game  Laws. 

1.  Prohibition — ^Against  killing  deer  out 
of  season — Exemption  of  resident  farmer.] 


— ^Defendant  was  convicted  under  seq.  15.  of 
the  Game  Protection  Act,  1895  (British, 
Columbia ) ,  for  having  shot  certain  deer 
within  the  period  prohibited  by  the  Act. 
It  appeared  from  the  evidence  that  the 
defendant  resided  upon  and  managed  a  cer- 
tain farm  as  the  agent  of  the  owner,  who 
was  then  absent,  and  that  the  deer  in  ques- 
tion came  upon  and  was  depasturing  a  cul- 
tivated field,  part  of  the  farm,  when  the 
defendant  shot  and  Killed  it: — Held,  that 
the  defendant,  in  committing  the  act,  was 
within  the  exemption  created  by  sec.  16  ol 
the  Act,  providing:  "16."  Nothing  in  this 
Act  shall  be  construed  as  prohibiting  any 
resident  farmer  from  killing  at  any  time 
deer  that  he  finds  depasturing  within  the 
cultivated  fields."  Beg.  v. .  Symington,  "4 
B.C.R.  323. 

2.  Game  Protection  Act — ^Exception  in 
statute.] — The  existence  of  an  exception 
nominated  in -the  description  of  an  ofTence 
created  by  statute  must  be  negatived  in 
order  to  maintain  the  charge,  but  if  a 
statutfe  creates  an  offence  in  general,  with 
an  exception  by  way  of  proviso  in  favour  of 
certain  persons  or  circumstances,  the  onus 
is  on -the  accused  to  plead  and  prove  him- 
self within  the  prcsviso.  The  generality  of 
the    prohibition    contained    in.   the    statute 

(sec.  7)    against  purchasers  having  in  pos- 
session with  intent  to  export,  causing  to  be 
exported,  etc.,  game,  e(^c.,  is  not  to  be  limited/ 
by  inference  to  game  killed  within  the  Prov- 
ince.    Begina  v.^Straus^,  5  B.CJl.  486. 

3.  Species  of  animal  hunted.] — A  con- 
viction under  sec.  14  of  the  Game  Protection 
Act,  1898,  as  re-enacted  by  Cap.  2tf,  sec,  8, 
of  1909,  for  hunting  any  animal  must  be 
supported  by  evidence  showing  the  species 
of  animal  hunted.  Bex  v.  Oberlander,  16 
B.C.R.  134. 


IX.  Speciai,  Peocedube  and  Powers. 

A.  Gtises  Bequiring  Consent  of  Governor- 
General. 

Foreign  seaman.  ]-^A  preliminary  i  hear-' 
ing  before  a  magistrate  of  a  charge  against 
a  foreign  seaman  Jor  an  indictable  offence 
•committed  on  board  a  British  ship  within 
the  English  Admiralty  jurisdiction  is  not 
such  a  proceeding  for  the  trial  and  pijnish- 
ment  of  such  person  as  to  require  the  con- 
sent of  the  Governor-General  pursuant  to 
sec.  591 ,  of  the  Criminal  Code.  Bex  y. 
Tano,    14   B.C.R.    200. 
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B.  Search  Wa/rranU. 


Gaining  house — Order  to  enter — ^Within 
what  time  to  be  executed.] — An  order  to 
enter  a  house  reported  to  be  a  common 
gaming  house  must  be  executed  within  a 
reasonable  time.  Regma  v.  Ah  Bing^  2 
B.CrR.  167. 


X;  CoMPELUiifG  Appearance  of  Accused 
Befobe  Justices. 

A.  Arrest  Without  Warrant. 

For  what  offences.] — The  applicant  had 
been  arrested,  without  a  warrant,  by  the 
chief  of  police  for  Vancouver  at  the  instance 
of  a  private  detective  there  who  had  received 
a  t^egram  {rOm  a:  private  detective  in  Mont- 
real. The  offence  alleged  was  that  the 
accused  had,  in  Montreal,  received  a  ring 
with  instructions  to  hand  it  over  to  a  third 
person.  ^A  second  ring  he  had,  as  alleged, 
stolen  from  such  third  person  directly.  He 
converted  it  to  his  own  use  and  feft  for 
British  Columbia:— Held,  that  this  was  not 
an  offence  within  the  meaning  of  sec.  355 
for  which  an  arrest  could  be  made  without 
a,  warrant.     Rea>  v.  Sohyffer,  15  B.C.K.  338. 


B.  Summons  or  Warrant. 

Necessity    of    sworn    information.] — ^A 

constable  released  from  custody  before  the 
expiration  of  his  term  of  imprisonment  an 
Indian  who  had  been  convicted  and  sen- 
tenced to  14  days'  imprisonment.  The  con- 
8tabl&  then  went  before  one  of  the  -convict- 
ing magistrates  and  told  him  that,  acting 
upon  instructions  from  the  Superintendent 
of  Indian  Affairs  at  Ottawa,  he  had  released 
the  Indian.  The  magistrate  thereupon  had 
a  summons  issued  and  served  upon  the  con- 
stable calling  upon  him  to  appear  in  answer 
to  a  charge  of  unlawfully  releasing  the 
Indian,  The  constable  afipeared  before  two 
justices  of  the  peace  upon  said  charge  and 
by  his  counsel  objected  that  the  magistrate 
had  not  jurisdiction  to  deal  with  the  matter, 
as  there  was  no  sworn  inforlnation.  The 
magistrate  overruled  the  objection,  held  a 
preliminary  enquiry  and  committed  the 
accused  for  trial :— Held,  that  accused  could 
not  set  up  sec.  6b4  of  the  Code,  providing 
that  a  sworn  information  was  necessary 
beforfe  the  magistrate  could  issue  a  sum- 
mons.     In  re  Thompson,  14  B.C.E.  314. 


XI.  Pbocedueb  on  Appearance  of  Accused 
Before  Justices. 

A,  Procuring  Attendance  of  Witnesses. 

Minister  of  the  Crown.] — ^A  minister 
of  the  Crown  may  be  summoned  as  a  wit- 
ness. The  power  of  compelling  attendance 
given  by  sees.  671  and  711  of  the  Criminal 
Code  should  be  exercised  only  when  the 
magistrate  has  reason  to  believe  that  any 
person  can  give  relevant  and  material  evi- 
dence in  a  matter  pending  before  him.  Rem 
V.  Allerton,  19  B-.C.R.  493.       \ 

B.  Preliminary  Inquiry. 

Inquiry  commenced  by  one  and  com- 
pleted by  two  justices.] — ^Where  evidence' 
on  a,  preliminary  inquiry  is  commenced 
before  one  justice  of  the  peace  and  finished 
before  two  justices,  a  committaLby  the  two 
is  irregular  unless  they  have  Jieard  all  the 
evidence.     Re  2funn,  6  B.C.R.  464; 


G.  Restoration  of  Property. 
Evidence — Money  taken  from  person  of 
accused — Restoration  of.] — It  appearing 
that  money  taken  by  the  police  from  a  pris- 
oner would  not  be  required  as  evidence  by 
the  Crown,  the  Court  ordered  it  to  be 
restore^  Regvna  v.  Ha/rris,  1  B.C.E,.,  Pt. 
i.,-255. 

D.  Bail. 

t.  Materials  for  exercise  of  discretion.] 

— On  an  application  for  bail-  on  a  charge 
which  before  the  Code  would  have,  been  a 
felony,  the  probability  of  thp  prisoner 
appearing  for  trial,  is  the  principal  con- 
sideration in  determining  whether  or  not 
bail  should  be  granted.  Where,  therefore, 
it  appeared  that  the  prisoner  had  not  his 
home  or  family  in  this  country,  and  was 
here  by  virtue  of  extradition  proceedings, 
whiqh  he  resisted,  bail  was  not  granted, 
notwithstanding  the  apparent  weakness  of 
the  Crown's .  case.  Rex  v.  MeVama/ra,  18 
B.C.R.  125. 

2.  After  committal.] — ^A  judge  who  has 
committed  a  prisoner  for  trial  may  subse- 
quently admit  him  to  bail.  In  re  Ruthven, 
6  B.CR.  115. 


XII.  Summary  Convictions. 
A.  Jurisdiction  of  Justices. 

1.   Charge  of  keeping  disorderty  house.] 

— A   magistrate   has   absolute   jurisdiction, 
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under  sec.  785,  sub'-sec.  (f),  and/sec.  784  of 
the  Criminal  Code,  to  hear  and  determine 
in  a  summary  way  a  charge  of  keeping,  a 
disorderly  house.  The  exercise  of  the  sum- 
mary jurisdiction  is,  under  those  sections, 
and  under  sec.  791,  discretionary  with  NJ;he 
magislrate,  and  he  may  commit  the  accused 
for  trial,  and  g,  mandamus  will  not  lie  to 
compel  him  to  hear  and  determine  the 
charge  summarily.  Be  .  Farquhar  Macrae, 
4  B.C.R.-.18.  '     ,     - 

2.  Obstructing  peace  officer.] — A  per- 
son charged  with  obstructing  a  peace  officer 
in  the  execution  of  his  duty  may  be  jtried 
summarily  by  a  magistrate  without  the  con- 
sent of  the  accused.    B.  v.  Jack,  9  B.C.R.  -19. 

3.  Charge  of  otutruciting  peace  officer.] 
— A  person  charged  with  obstructing  a 
peace  officer  in  the  execution  of  his  duty 
may'  be  tried,  summarily  without  the  con- 
sent of  the  accused.  Rex  v.  Nelson,  8 
B.C.R.  110. 

B.  Information. 

1.  Omission    of   material    allegation.]  — 

Where  the  information  omits  a  mattsfialy 
allegation  of  fact,  but  the  issu'e  as  to'tl^at 
fact  is  tried  out  before  the  magistrate,  who 
finds' the  fact  against  the  accused,  thie  con- 
viction will  not  be  quashed.  B.  v.  Taylor, 
14   B.C.R.   235.  ♦ 

2.  Describing  offence  charged.]  — An. 
information  charging  vagrancy  should  show 
the  particular  facts  relied  on  to  establish 
the  offence.  B.  v.  McGormack,  9  B.C.R. 
497. 

3.  Surplusage.] — ^An  allegation  in  an 
information  '  laid  Under  the  Dominion 
Statute  of  the  40  Vict.,  c.  33,  that  the 
accused  was  playing  "at  an  unlawful  game" 
is  merely  surplussage  and  may  be  rejected. 
B.  V.  Ah  Pow,  1  B.C.R.,  Pt.  I„  147.     ^ 


G.  Suiri/mona  wnd  Warrant. 

Return\of  summons.] — ^Where  a  justice 
of  the  peace  for  the  district  of  West  Kopt: 
enay,  on  an  information  against  the  police 
magistrate  for  the  .City  of  Kaslo,  granted 
a  summons  returnable  at.  Nelson,  he  viras 
held  to  have  acted  within  his  jurisdiction. 
B.  V.  CMpman,  5  B.C.R.  349. 


D.  Trial. 

1.  View  by/magistrate-.] — On  the  trial 
for  selling  an  intoxicant  to  an  Indian,  the 


magistrate,  after  hearing  the  evidence,  but 
before,  giyipg  his  decision,  went  alone  and 
took  a  view  of  the  place  of  salei — Held, 
quashii^  the  conviction,  that  this  proceed- 
ing was  unwarranted.  Be  Sing  Kee,  8 
B.C.R.  20. 

2.  Withdrawal  of  charge.  ]-7-Defendant 
was  charged  with  selling  liquof  to  an 
Indian.  The  prosecution  offered  all  the 
evidence  it  had  and  closed  its  case.  Defend- 
ant's counsel  objected  that  no  evidence  had 
been  given  that  the  liquor  was  supplied  to 
an  Indian.  The  magistrate  allowed  the 
informant  to  withdraw  the  charge  and  lay 
a  new  information  for  the  same  offence,  and 
convicted  the  defendant!  Application  was 
made  for  a  writ  of  prohibition  to  be  issued  . 
against  the  "magistrate  prohibiting  him 
from  signing  a  warrant  of  commitment 
against,  the  defendant: — Held,  that  the 
magistrate  should  have  dismissed  the  charge 
and  granted',  a  certificate  of  dismissal,  or 
convicted  the  defendant.  There  is  no  pTO- 
vjision  for  withdrawing  summary  proceed- 
ings once  started.  Bex  v.  Chew  Deb,  18 
B.C.R.  23. 


E.  Adjudication. 
1.  Conviction. 

1.  Describing  offence.] — A  conviction 
is  bad  if  it  does  not  set  out  the  facts  con- 
stituting the  offence.  B.  v.  McGormack,  9 
B.C.R.  497.  .  .     ' 

2.  Insufficiency  of  conviction.] — A  con- 
viction which  does  not  show  that  the  offence 
was  committed,  within  the  jurisdiction  of 
the  justices,  and  containing  a  sentence  to 
pay  a  fine,  costs,  and  the  expenses  of  con- 
veyance to  goal,  without  specifying  the  per- 
son entitled  to  receive  the  costs  or  the 
amount  of  the  expenses,  is  bad.  B.  v. 
Akertnam,- 1  B.C.R.,  Pt.  I;,  255. 

3..  Amendment.] — A  magistrate  has  a 
right  to  amend  a  conviction  on  the  return 
to  a  rule  to  show  cause  why  a  writ  of  cer- 
tiorari should  not  issue  to  bring  up  the 
conviction.'    B.  v.  MoAnn,  4  B.C.R.  S87. 

4.  Amendment.] — Justices  may  amend 
convictions  before  making  a  return  to  a 
writ  of  certiorari^  in  matters  of  form  but 
not  in  matters  of  substance.  Houghton's 
Case,  I  B.C.R.,  Pt.  I.,  89. 

5.  Depositions.]— The  Court  may  look 
at  the  depositions  for  the  purpose  of  decid- 
ing whether  there  is  any  evidence  whatever 
to  found  jurisdiction  to  convict.  Hough- 
ton's Case,  1  B;C.R.,  Pt.  I.,  89. 
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6.  Evidence  taken  down  in  writing.] — 

Tlie  omission  of  the  magistrate  to  have  the 
eTJdeiloe  taken  down  in  writing  at  the 
hearing  is  fatal  to  the  conviction.  iS.  v. 
McGregor,  II  B.C.R.  350. 

7.*  Different  offence*  charged — Hearing 
of  second  information  before  decision  on 
first — Conviction  on  second. J*^ — Where  a 
magistrate  is  trying  two  distinct  but  simi- 
lar infarmittions  against  an  accused,  a  con- 
viction hy  him  in.the  second  case  is  not 
invalid  nierely  "because  he  reserve;!  his 
decision  in  the  first  case,  which  he  after- 
wards dismissed,  uiitil  the  conclusion  of  the 
second  case;     Rex  v.  Sing,  9  B.C.R.  ,254. 

8.  Preliminary  inquiry;] — The  omission 
by  the  magistrate  to  hold  the  preliminaTy 
-inquiry  as  provided  in  3ec.  789  of  the  Code,, 
to.  enable  him, to  decide  whether  or  not  the 
case  ^ould  be  disposed  of  suommrily, 
invalidates  the  convidction.  Beie  V.  Wil- 
Uams,  11  B.C.R.  351. 

9.  Sitting  of  Court.] — ^That  the  omis- 
sion to  inform  the  accuse^  as  to  the  prob- 
iable  time  when  the.  first  Court  of  compe- 
tent jurisdiction  would  sit,  was  also  fatal. 
Ihid. 

10.  D^scriptioii  of  accused.] — A  sum- 
mary conviction  describing  defendant  as 
"Mrs.  Mprgan"  held  bad.  Regma  v.  Mdr- 
gan,   1  B.C.R.,  Pt.  I.,  245.     . 

2.  Warrants  of  Commitment. 

1.  Territorial 'jurisdiction.] — -An  Indian 
agent,  acting  in  a  magisterial  capacity,  in 
committing  an  accused  peraon  for  an  offence 
under  the  Indiah  Act,  must  show  on  the 
warrant  of  commitment  the  district'  in 
which  such  Indian  agent  is  acting.  Rese  v. 
McHugh,  13  B.C.R.  224. 

2.  Not    showing    conviction.] — A    war- 
-rant  of  commitment  not  showing  "any  con- 
viction is  defective.      Ew  pwrte  Mttamass,  2 
B.C.R.  232. .  ^ 

3.  Description  of  justices.] — ^Where  the 
warrant  ol  commitment  stated  that  the 
prisoner  was  convicted  before  a  justice  of 
the  peabe  "in  and  for  the  said  County  of 
Westminster,"  but  the  document  was  signed 
"J.  :Pittendrigh,  Cap'n,  S.M.'^:— Held,  that 
the  warrant  wp  bad.  Reoe  v.  Hong  Lee,  14 
BJC.R.  248, 

4.  Granting  hail.] — ^A  warrant  at  .com- 
mitment to  prison  after  conviction  on  a 
criminal  charge  is  not  vacated  by  the  lodg- 
ing of  an  appeal  and  granting  of  bail.  Rem 
V.  Estelle  Dwr-Un  alias  Stella  Oa/rroll,  17 
B.G.R.  207.  ' 


5.  >  Commitment  on  non-payment  of 
fine.] — ^Under  the  Municipal  Act,  1896,  an 
offender  inay  be  committed  to  gaol  for  non- 
payment'of  a  fine  without  the  previous  issue 
of  a  distress  warrant.  R.  v.  Petersky,  o 
B.CR.  549. 

/ 

XIII.-  SUMMAEY   TEIAL   OF  INDICTABLE 
OrrBNCES. 

1.  Stipendary.]-rEven  though  a  sti- 
pendiary magistrate  for  a,  County  inay  have 
conferred  upon  him  by  a  Provincial  statute 
the  powers  of  a  police  or  stipendiary  magis- 
trate for  a  city  or  incorporated  town,  never- 
theless  he   is  not   a  police   or   stipendiary 

magistrate  for  <the  purpose  of  trying  offences 
summarily,  under  sec.  777  of  the  Criminal 
Code.'    Resov.  Nor  Singh,  14  B.C.R.  192. 

2.  By  consent.] — See.  777  of  the  Crim- 
inal Code  applies  in  British  Columbia.  R. 
v.  Rahmat  AU,  No.  2,  l5  B.C.R.  ifs. 

3.  Reading  depositions.]— Sec.  798  of 
the  Code  ,relieves  the  magistrate  from  the 
duty  of  reading  the  depositions  to  the  wit- 
nesses before  the  accused  enters  on  his 
defence.     Rew  v.  Kkin,  IS  B.C.R.  165. 

4.  View.] — ^Accused  was  charged  with 
obtaining  a  cheque  for  $500  imlawfuHy,  in 
that  he  sold  a  particular  town  lot  for  a  cer- 
tain sum,  but  on  inspection  the  g,urGhaser 
discovered  that  the  lot  actually  sold  .wajS  a 
different  lot.  The  evidence  for  the  prose- 
cution and  defence  was  closed  and  argument 
thereon  was  being  proceeded  with  when  the 
question  arose  as  to  the  necessity  of  a  view 
of  the  lot  by  the  Court.  It  being  doubtful 
Whether  there  was  power  to  hold  such  view, 
the  learned  magistrate  submitted  a  case  for 
the  opinion  ojf  the  Court  of  Appeal: — Held, 
that  there  was  no  authority,  statutory  or 
otherwise,  empowering  the  magistrate  to 
take  a  view.  Reao  v.  Crawford,  18  B.C.R. 
20. 


XIV.  SiPEBDT  Trial. 

A.  In    General. 

1.  Right  of  accused  to — ^After  bail  by 
magistrate.]: — A  person  accused  of  an  indiet- 
ahle  offence,  who  has  been  admitted  to  hail 
under  Code,  sec.  601,  by  the  magistrate 
before  whom  he  is  brought  for  preliminary 
exai&ination  under  the  charge,  has  a  right 
to  a  speedy  trial  unijer  Code,  sec.  765,  to 
the  same  extent  as  if  the , magistrate  had 
committed  him  for  trial  under  sec.  506. 
Regina  v.  Lwiarence,  5  B.C.R.  160. 
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2.  Right  of  prisoner  to  re-elect  a«  to 
mode  of  trial.] — A  prisoner  who  has  been 
brought  up  for  election  as  to  the  mo(ie  of 
his  trial  iinder  the- speedy  trial  sections  of 
the  Criminal  Code,  and  has  elected  to  be 

-  tried  by  a  jury,  may  afterwards  re-elect  to 
be  tried  speedily  by  a  judge.  Reg.  v.  Pre- 
vost,  4  B.C.E.  326. 

3.  Right  to  change  election.] — A  person 
committed  for  trial  and  out  on  bail,  appear- 
ing voluntarily  with  his  counsel  before  a 
County '  judge  and  electing  to  be  tried 
speedily,  cannot  change  his  election  so  as 
to  chose  trial  by  jury.  Rex  v.  Day,  16 
B.C.k  323. 

4.-  Absence  of  sheriff.! — The  fact  that, 
the  sheriff  wag  not  present  or  that  he  did 
not  notify  the'  jud^e  of  the  accused  coming 
before'  him  for  eleetipn,  does  not  -"invalidate 
such  election.      Ibid. 

5.  New  trial-^— Re-election.J  -^An  accused 
appealing  .from  a  conviction  in  a  Cbunty 
Court  judge's  Criminal  Court,  and  securing 
a  new  trial,  is  sent' back  to  that  Court,  and 
has  not  any  right  to  re-elect  whether  he 
shall  be  tried  speedily  or  go  before  a  jury. 
Rem  V.  DeaUn,  17  B.CR.  13^ 

6.  Depositio^ls  disclosing  offence  not 
subject  ,  of  '  speedy  trial.]  — ^  Where  the 
depositions '  disclose  an  offence  which  could 
not  ba/ve  been  disposed  of  by  speedy  trial, 
the  prisoner  will  not  be  allowed  to  elect  for 

^speedy  trial  if  the.Crown  intends  to  lay  the 
more  8erious>  charge,  even  though  he  is  com- 
mitted; for  an  offence  which  may  be  dis- 
posed of  by  speedy  trial.  Rex  v.  Preston, 
11 -B.CR.  159. 

7.  Election  of  prisoner  to  be'  tried 
speedily  for  a  certain  offence- — ^Failure 
of  Crown  to  prove — ^Whether  prisoner  can 
be  convicted  on  a  -different  offence  dis. 
closed  by  the  evidence.]  — A  prisoner 
having  decided  to  be  tried  speedily  upon 
the  chaige  of  forgery,  for  which  he 
was  committed  to  trial,  and  being 
charged  and  tried,  for  that  offence 
accordingly,  there  was  not  sufficient  evi- 
dence to  convict,  but  there  was  evidence 
upon  which  he  might  be  convicted-  of  obtain- 
ing money  by  false  pretences: — ^Held,  that 
the  Cro-wn  could  not  then  substitute;  a 
charge  for  the  latter  offence  for  the  charge 
of  forgery  upon  which  the  prisoner  had 
elected  to  be  tried.  Regima  v.  Morgan,,, 2 
B.CR.  329. 

B.  Pleading.,  . 

Guilty.]  — \yhere  the  accuseid  pleads 
guilty,  and  the  indictment  only  alleges  a 


I  fact  Tfhieh  might  or  might  not,  according 
to -the  circumstances,  be  sufficient  to  prove 
an  offence,  the  plea  of  guilty  will  be  struck 
out.     72.  V.  Labowdette,  13  B.CR.  443,      * 


C.  Adjournment. , 

1.  Power  to.  grant.] — Although  the 
Crown  elects  to  proceed  with  a  speedy  trial 
in  the  absence  of  a  material  witness,  and 
although  the'  trial  has  commenced,  the 
Court,  has  power  to  grant  an  adjournment 
to  enable  the -witness  to  l^e  produced.  R. 
v.  Gordon^  6  B.CR."  160. 

2.  Refusfil  of.] — An  adjournment  of  a 
trial  for  the  purpose  of  procuring  the  eyi- 
dfence  of  a  witness  out  of  Canada  will  be 
refused,  as  contrary  to'  the  spirit  of-  the 
Speedy  Trials  Act.  R.  v.  Morgan,  2  B.CR.- 
329. 

XV.  Indictment. 
A.  Preferring  Indictment. 

1.  Acting  Attorney-General.]  — Where 
the  accusied  had  been  committed  for  trial 
by  a  magistrate,  the  indictment  was  pre- 
ferred by  counsel  acting  for  the  Crown  at 
the  assize,  and  contained  a  direction  to"  tliEtt 
effect  signed  by  the  acting  Attomey-Gten- 
eral: — ^Held,  that  the  inilictment  was  pro- 
perly preferred  under  sec.  872'  of  the  Code. 
Rex  v.  Faulkner,  16  B.CR.  229. 

2.  Judge.] — It  is  no  part  of  the  duty  of 
a  judge  to  initiate  a  criminal  prosecution. 
Rex  V.  Daniel,  17  B.CR.  150-. 


'  B.  Amendment  of. 

Name  of  prosecutrix.] — An  amendment 

to  the  indictnient  changing  the  Christian 
name  of  tl(e  prosecutrix  is  proper  to  be 
allowed. '   R.  v.  Faulkner,  16  B.CR.  229. 


0.  Form  of. 

1.  Conspiracy.] — ^In  an  indictment  for 
conspiracy  to  defraud  jt  is  not  necessary  to 
set  out  overt  acts  done  in  pursuange  of  the 
illegsil  agreement  or  conspiracy,  nor  is  it 
necessary  to  name  the  person  defrauded  or 
intended  to  be  defrauded.  jB.  v.  EutcMn-- 
son,  11  B.CR.  24. 

2..  Abortion.] — An  indictujent  under  sec. 
273  of  the  Code,  charging,  accused  "■with 
unlawfully  using  on  her  own  person 
with  intent  thereby  to  procure  a  miscar- 
riage" (without  stating  whose  miscarriage), 
is  sufficient.-     Rex  v.  Hotmes,  9  B.CR.  294. 
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3.  Alternative  charges.] — The  fact  that 
9,  person  charged  with  an  offence  might, 
upon  the  facta,  have  been  charged  with  a 
conspiracy  with  another  is  ho  objection  to 
the  individual  charge.  Regma  v.  Clark;  2 
B.C.R.  191. 

4.  Attempt.]— rCJn  an  indictment  for 
rape,  a  conviction  for  an  assault  with 
intent  to  commit  rape  "is  valid.  John  v. 
Refinam,  2  B.C.R.  191 ;    15  S.Q.R.  384. 


XVIi  Gband  Jijby.  . 
A.  SummQmng. 

1.  Number.] — ^Upon  the  sheriff  summon- 
ing thirteen  grand  jjtrdrs.  Schedule  B  of 
-the  Jurors  Act  is  "complied  with  in  that 
portion  of  the  Province  to  which  it  applies. 
Rex  V.  Bonner,  18  B.C.E;.  454. 

2.  Omission  to  summon.] — A  sheriff 
when  about  to  summon,  purstent  to  sec.  48 
of  the  Jurors  Act,  one  of  the  jurors  dtafted 
to  serve  on  a  grand  jury,  ascertained  that 
the  juror  was  demented  and  did  not  sum- 
mon him:, — ^Held,  that  the  grand  jury  was 
not  legally  constituted  and  that  an  indict- 
ment found  by  the  jurors  who  had  been 
summoned  must  be  quashed.  A  motion  to 
quash  such -an  indictment  is  not  an  objec- 
tion to  thfr  constitution  of  the  grand  jury 
within  the  meaning  of  see.  656  of  the  Crim- 
inal Code.     Rea;  v.  Hayes,  9  B.C.E.  574. 


B.  Constitution  of. 

1.  Qualification.]— A  motion  to  quash 
an  indictment  found  by  a.  jury  not  properly 
summoned  is  not  an  objection  to  the- con- 
stitution of  the  jury  within  the  meaning  of 
sec.  856  of  the  Criminal  Code.  R.  v.  Hayes, 
9  B.C.E.  574. 

,,  2.^  Qualification.] — ^An  objection  to  the 
quUification  of  a  member  of  a  grand  jury 
is  not  an  objection  to  the  ■  constitution^^  of 
the  .jury  within  the  meaning  of  sec.  656  of 
the  Criminal  Code,  and  so  cannot  be  raised 
by  motion  to  quash.  R.  v.  Hayes,  11  B.C  R 
4. 

G.  Materials  to  Act  On. 

1.  Grand  jury — ^Perusal  of  deposition  of 
absent  witness.  J — Upon  a  bill  of  indictment 
being  presented,  the  grand  jury  reported 
that  without  the  evidence  of  an  absent  wit- 
ness they  had  not  materials  to  find  a  bill: — 
Held,  that  they  were  entitled  to  peruse- the 
depositions  without  proaf  that  the  witness 


"was  too  ill  to  travel  or  absent  from  Canada. 
Regina  v.  Howes,  1  B.C.R.,  Pt.  II.,.  307. 

2.  Returning  bill  without  taking  evi- 
dence.]— ^A  grand  jury  having  returned  a 
true  bill  without  calling  any  of  the  wit- 

~  nesses  named  on  the  indictment,  but  upon 
reading  depositions  taken  at  the  prelimin- 
ary hearing,  which  had  not  been  tegally 
submitted  to  them,  the  assize  judge  sent 
them  back  with  instructions  to  take  the 
evidence  of  the  witnesses  whose  names  were 
on  the  back  of  the  indictment  and  determine 
upon  such  evidence  whethet  they  would 
bring  in  a  true  bill,  which  they  did: — ^Held, 
that  the  judge  had  properly  exercised  his 
discretion,  and  was  right  in  dismissing  a. 
motion  to  siSt  aside  a  conviction  had-  in  a 
trial  upon  such  true  bill.  Mea;  v.*  Thurstan, 
16  B.C.R.  326. 

D.  Finding  True  Bill. 

Requisite  number.] — In  a  county  where 
twelve  grand  jurors  are  required  to  concur 
in  the  finding  of  a  true  bill,  the  Court  of 
Appeal  must  assume,  in  the  absence  of  evi- 
dence to  the  contrary,  that  a  ti'ue  bill 
returned  by  the  grand  jury  was  so  foxmd 
by  the  requisite  number.  Reos  v.  Spinthtm, 
18  S.C.R.  606. 

£!.  Bias. 

Deterjnination.] — The  question  as  to 
whether  a  member  of  the  grand  jury  is 
prejudiced  is  for  the  judge  of  assize  to 
decide,  and  his  decision  cannot  be  reviewed 
on  appeal.     R.  v.  Hayes,  11  B.C.R.  4. 

F.  Indorsing  Names  of  Croian  Witnesses. 

Indorsing  names  of  witnesses  on  back.] 

— The  provisions  of  sec.  645  of  the  Criininal 
Code,  requiring  the  names  of  all  witnesses 
examined  by  the  grand  jury  to  be  indorsed^ 
on  the  bill  of  indictment,  are  directory  only, 
and  an  omission  so  to  indorse  does  not 
invalidate  the  indictment.  Rem  v.  Holmes, 
9  B.C.R.  294. 

XVII.  Venxte. 
4-  In  General. 
1.  Division  into  districts.]  —  British 
Columbia  has  been  divided  into  districts  for 
purposes  relative  to  the  administration  of 
justice  in  criminal  cases  by  the  Sheriffs 
Act,  1873,  and  the  Sheniis  Act  Amendment 
Act,  1878,  and  a  prisoner  arraigned  at  Kam- 
loops,  in  the  district  of  Clinton,  for  a  mur- 
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der  alleged  to  have  been  committed  in  the 
district  of  Kootenay  is  improperly  arraigned 
and  the  proceedings  are  null  and  void.  K. 
V.  Mdlott,  lB.C.R.,'Ptr  II.,  207,  212. 

2.  Imperfect  rtatement.J— Where  in  the 
body  "ot  the  indictment  there  was  no  venue 
stated,  and  the  marginal  venue  was  simply 
British  Columbia  "to  wit,"  it  was  held  that 
the  venue  was  sufficiently  stated  in '  the 
record,  and  that' the  marginal  venue  was  at 
worst  but  an  imperfect  Venue,  and  therefore 
cured  by  section  23  of  the  Criminal  Proce- 
dure Act,  1869:  B.  v.  Sproule,  1  B.C.R., 
Pt.  II.,  ^19;    12  S.C.R.  lio'. 


B.  Change. of.  ■ 

1.  Criminal  libel.] — ^In  a  prbseeution 
for  criminal  libel  it  is  not  sufficient,  in  order 
to  obtain  a  change  of ,  venue,  to  allege  that 
the  -prosecutpr .  is.  interested  in  pjOlit^ics  in 
the  .plaqc;  wierp  the.  libel  is  alleged  .16  have 
been,  comniitted,  ajid  thafij"  therefor^,  tlje 
aceusepl,  cannot  .obtain  a  fair,  trial,  npr  is 
the  fact  that  two  trials  haye.  proved  abortive 
a,  reason  per  se  for  a  change  of,  venue.  R. 
y;.  Niool,  7  B.C.R.  278.  .  _ 

2.  Affidavits.] — ^Upon  an  application  for 
a  change  of  venue  when  the  judge  is  seised 
/>f  the  facts,  the  usual  practice  of-  putting 
those  fjicts  on  affidavit  may,  with  the  conr 
Sent  of  counsel  for  the  accused,  he  dispensed 
with.     B.  V.  ^pinttum,  18  itf.Q.R.  606. 

3.  Authorization     of    change.]    —   The 

entry  in  .his  book  by  the  clerk  of  assize  is- 
a  sufficient  authorization  for  a,  change  of 
venue,  and  can  be  proved  by  an  exeinpliftca- 
tion  -of  the  proeeedingi.  R.  v.  SjMitlv/m, 
■  I.8.B.O.R.  606., 

4.  Decision   of  judge  as   to  change.]^— 

Where  a  judge  is  seised  of  facts  fr"om  which 
it  can  4)e  "properly  inferred  that  it  is  con- 
ducive to  the  ends  pf  justice  to  make  a 
change,  of  venue,  his  decision  is  one  of  fact, 
and,  is  not  open  to  review  hy  way  of  case 
stated.     Ihid.  - 

5.  Expenses.] — An  order  made  pursuant 
to  the  Dominion  Statute  32  &  33,  Vict., 
o.  29,  sec.  11,  directing  a  change  of  venue, 
would  be -sufficient  although  containing  no 

'reference -to  any  provision  for  expenses, 
-when  the  indictment  has  been  pleaded  to 
and  the  trial  proceeded  with  without  objec- 
tion, and  even  in  a  Court  of  error  there 
could  be  no  valid  objection  to  a  conviction 
founded  on  such  order.  In  re  Sproule,  1 
B.C.R.,  Pt.  II.,  219;    12  S.C.R.  140. 


XVIII.   PtEABING. 


Plea  of  guilty  struck  out.]— Where  the 
accused  pleads  guilty  to  a  charge,  and  it  - 
appears   that   the   indictment   alleges   only 
facts  which  might  or  might  not  amount  to 
the  offence,  the  plea  of  guilty  will  be  struck  ' 
out.    B.y.Jjahourdettei  13  B.CR.  443; 


XIX.  Tbial. 

1.  Grounds  on  which  adjournment 
granted.  ]i-^-On  an  application  to  grant  a 
postponement  of  a  trial  oil  the  ground  of 
absence  of  witnesses,  the  Court  must  be 
satisfied  by  affidavit,  firstly,  T;hat  the  per- 
sons are  material  witnesses,, which  must  be 
sworn  to  positively  and  Jiot .  merely  on 
belief;  sedpndly,  that  there  has  been  no 
neglect  in  omitting  to  apply  to  them  and 
endeavouring  to  procure  their  attendance;  ' 
and,  thirdly,  that  there  is  reasonable  expec- 
tation of.  counsel  being  able  to  procure  their 
attendance  at  the  future  date,  if  grsinted. 
R.  V.  Mulmhill,  19  B.C.R.  197. 

2.  Laps^  of  warrant  of  commitment  by 

postponement.]— The  applicant  was  extra- 
dited to  Canada  on  account  of  stealing  a 
large  sum  of  money  from  the  Bank  of  Mont- 
real at  New  Westminster.,  He  had  a  pre- 
liminary hearing  ,beford  the  magistrate  and 
was  committed,  in  September,  1912,  to  the 
gaol  at  I^ew  Westminster,  until  discharged 
by  due  process  pf  law.  The  assizes  for  the 
County  of  Westminster  were  held  in  the 
month  of  October  following.  During  the 
assizes  aii  application  was  made  to  the  pre- 
siding -judge  regarding  the  position  taken 
by  the  Cro-vyn  that  it  did  not  propose  to  pre- 
fer a  bill  of  indictment  to  the  grand  jury 
against  the  accused  at.  the  said  assizes.  On 
this  application  it  was  contended  by  the 
Crown  that  in  effect  an  order  was  made  By 
the  judge  traversing  tlje  case  to  the  next 
assizes.  This  was  disputed  on  behalf  of 
the  accused.  The  present  application  was 
for  the  discharge  of  the  accused  on  the 
ground  that  the  warrant  of  commitment 
lapsed  at  the  end  of  the  assizes,  and  that 
the  Crown  had  obtained  no  traverse  of  the 
proceedings  to  the  next  assizes  :-7-Held,  that 
the  warrant  of  commitment  was  still  valii 
ani  subsisting,  and  that  the  only  applica- 
tion which  the  -prisoner  could  make  in  the 
circumstances  was  for  an  order  to  be  released 
oh  bail.     BecB  v.  Deem,  18  B.C.R.  18. 
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XX.   ADDEESSBS   to    JtJBY. 

A.  By  Accused. 

Statement  by  accused.] — A  prisoner, 
though  defended  ty  counsel,  may,  at  the 
conclusion  of  his  counsel's -address,  himself 
make  a  statement  of  fact 'to  the  jury.  R. 
Y.  Rogers,  1  B.OIR.,  Pt.  II.,  119. 

B.  Right  of  Reply. 

1,  Where  prisoner  makes  a  statement.] 

— ^Notwithstanding  the  prisoner  calls  ,  no 
evidence,  if  he  makes  a  statement  of  fact 
to  the  jury,  the  Crown  has  the  right  of 
reply.  Begina  v.  Rogers,  1  B.C.R.,  Pt.  II., 
119. 

2.  By  the  Crown.]  —  Counsel  for  the 
Crown  is,  not  restricted  in  his  reply  under 
Sed.  944  to  answering  matters  dealt  with 
by  counsel  for  the  prisoner.  '  R.  v.  Walker 
and  Chinley,  15  B.O.R.  100. 


XXI.   JUET. 

A.  Summoning^. 

1.  Summons.] — There  was  no  'objection 
to  the  summoning  of  jurors  from  a  limited 
portion  of  the  shrievalty  under  the  Jurors 
Act,  1883,  as  that  Act  in  eifect  created  new 
districts  for  the  purposes  of  the  adminis- 
tration of  justice  in  criininal  cases.     B.  v. 

'Sproule,   1  B.C.R.,  Pt.  II.,  219;     12  S.C.R. 
140. 

2.  Change  of  law.] — ^Where  a  new'  Act 
governing  the  selection  and  summoning  of  ' 
juries  conies  into  force  after '  a  jury  for  a 
particular  assize  ha^  been  selected  and  Sum- 
rnoned  under  the  old  Act,  but  before  the 
trial  commences,  this  is  pot  a  good  objec- 
tion to  the  panel.  R.  v.  McNamara  (Wo- 
2),  19  B.C.E.  193.  : 


B.  Conduct  of  Trial  With. 

1.  Exclusion    of    during    argument.]  — 

The  jury  should  not  be  excluded  during  the 
preliminary  inquiry  as  to' "whether  certain 
evidence  is  admissible  as  a  dying  declara- 
tion..   R.  V.  Aho,  11  B.C.R.  114. 

2.  Right  to  find  guilty  of  lesser 
offeiiee.] — ^If  the  judge  allotrs  the  indict- 
ment to  go  generally  to  the  jury,  it  is  not 
competent  for  him  to  withdraw  from  their 
consideration  a  verdict  for  any  lesser  offence 
which  may  be  included  in  the  indictment. 
Rex  v.  Scherf,  13  B.C.R.  407. 


C.  Matters  InvaUdatirig  Verdict. 

1.  Separating.] — After  the  jury  had 
been  given  in  charge,  one  of  the  jurymen 
was  taken  -jvith  a  fit  and  removed,  in  charge 
of  the  sheriff  and  his  physician,  to  his  resi- 
dence. The  remainder  of  the  jury  subse- 
quently removed  to  the  sick  man's  house, 
where,  upon  his  recovery,  a  verdict  of 
guilty  was  rendered: — ^Held,  that  after  the 
verdict  had  been  recorded  it  could  not  be 
discharged.     B.  v.  Peter,  1  B.C.R.,  Pt.  I.,  2. , 

2.  Poll.] — On  a  trial  for  felony,  the 
prisoner  is  not  entitled,  as  of  right,  to  have 
the  jufy  polled.  'Where  on  such  a  trial, 
after  the  delivery  of  the  verdict,  the  prisr 
oner's  counsel  moved  to,-  have  the  jury 
polled,  but  the  Court  perceived  nothing  to 
create  a  doubt  regarding  the  agreement  and 
concurrence  of  the  whole  jury,  the  motion 
■was  rightly  refused.  R.  v.  Sproule,  1 
B.C.R.,  Pt.  II.,  219;    12  S.C.R.  140. 

3.  Bias.] — ^Where,  on  the  second  day  of 
a  trial,  the  foreman  of  the-  jury  _ipft)rmed 
the  judge  that  one  of  the  jury  stated  that 
he  was  prejudiced,  the  jjidge  was  right  in 
refusing  to  take  any  action  and  in  directing 
that  the  trial  sljould  proceed.  R.  v.  Mah 
Ewng,  17  B.C.R.  56. 

XXII.  Conduct  of  Teiai. 

Evidence  in  reply.] — After  the  case  for 
the  Crown  and  the  case  for  the  defence  was 
closed  the  Crown  called  a  witness  in  reply, 
whose  evidence  changed  by  a  few  minutes 
the  •  exact  time  of  the  Commission  of  the 
crime  as  stated  by  the  previous  witnesses 
of  the  Grown.,  which  change  tended  to 
weaken  the  alibi  set  up  by  the  defence: — 
Held,  that  to  allow  the  evidence  was  entirely 
in  the  discretion  of  the  judg&,  and  the 
accused  was  not  prejudiced,  as  he  was 
allowed  to  eross-examine  and  was  given  an 
opportunity  to  meet  the  evidence.  R.  v. 
Y^ong  On,  10  B.C.R.  555. 

XXIII.  Judge's  Chaege. 

1.   Duty  to  define  crime — ^New  irial.l  — 

It  is  the  duty  of  a  judge  in  a  criminal  trial 
with  a  jury  to  define  to  the  jury  the  crime 
charged,  and  to  explaih  the  difference 
between  it  and  any  other  offence  of  which 
it  is  open  to  the  jury  to  convict  the  accused. 
Failure  to  so  instruct  the  jury  is  good  cause 
for  granting-.a  new  trial,  and  the  fact  that 
counsel  for  the  accused  took  no  exception 
to  the  judge's  charge  is  immaterial.  Rex 
V.  Wong  On  and  Wang  Gow,  10  B.C.R.  555. 
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2.  Comment  on  motive.] — ^The  prisoner 
was  found  with  the  clothing  of  the  prose- 
cutrix in  his  valise,  but  he  denied  any 
knowledge  of  how  it  came  to  be  there,  and 
the  jury  discredited  his  story.  The  evi- 
dence of  the  prbsecutrix  was  that  she  had 
gone  to  Prince  Eupert  from  Vancouver  with 
the  accused  and  lived  there  with  him;  that 
when  she  decided  to  return  to  Vancouver 
her  clothing,  including  her  boots,  were 
missing,  and  were  found  in  the  prisoner's , 
bag  when  he  was  arrested  on  the  dock  wait- 
ing for  his  steamer.  The  defence  suggested 
that  the  girl  herself  had  placed  the^  clothing 
in  the 'hag,  but  she  denied  this.  The  trial, 
judge,  in  his  charge  to  the  jury,  said:  "It 
ifi  suggested  on  the  part  of  the  Crown,  or,  if 
it  is  not  suggested,  your  common  sense 
would  suggest  to  you,  that  there  would 
be  a  motive,  we,  can  readily  understand,  on 
the  Chinaman's  part,  for  the  taking  of  those 
clothes.  There  is  sufficient  evidence  here, 
if  you  find  that  the  intention  of  taking  the 
girl  to  Prince  Rupert  was  to  embark  her 
'  in  the  business  of  prostitution,  and  it  is  a 
matter  of  common  knowledge  that  one  of 
the  most  usual  ways  of  forcing  thfem  to 
embark  in  the  business  of  prostitution  by 
men  who  intend  to  profit  by  their  becoming 
prostitutes,  is  by  taking  away  their  clothes.'.' 
There  was  no  objection  to  this,  charge  on 
behalf  of  the  prisoner  at  the  time: — Held, 
that  no  substantial  wrong  had  been  done 
to  the  prisoner  sufficient  to  justify  the 
Court  exercising' its  powers,  under  sec.  1,019 
of  the  Criminal  Code,  to  direct  a  new  tyial. 
Bex.Y.  Lew,  17  B.C.R.  77. 

3.  Lesser  offence.] — If  the  judge  allows 
the  indictment  to  go  generally  to  the  jury, 
it  is .  not  competent  for  him  to  withdraw 
from  their  consideration  a  verdict  for  ^ny 
lesser  offence  which  may  be  included  in  the 
indictment.     R.  y.  Seherf,  13  B.C.E.  407. , 


XXIV.  Appeals. 

A.  JwrisdAction. 

1.  Summary  conviction.] — The  decision 
of  the  pounty  Court  in  appeal  from  a  sum- 
mary conviction  iS  final  and  conclusive,  and 
a  Supreme  Court  judge  has  no  jurisdiction 
to  interfere  by  hajbeas  corpus.  Bex  v. 
Beamish,  8  B.C.R.  171. 

2-  Summary  conviction.] — An  appeal 
from  a  conviction  under  sec.  72  of  the  Sum- 
mary Convictions  Act  must  be  brought  in 
the    County    Court    of   the    county   within 


which  the  offence  is  alleged  to  have  been 
committed.      Bex  v.  BfSkdy,  20  B.C-R-  217. 

3.  From  justices.] — ^The  right  of  appeal 
given  by  sec.  782  of  the  Criminal  Code,  as 
amended  by  58  &  59  Vict.  (Can.),  40  (a), 
from  conviction  by  two"  justices  of  the  peace,  - 
under  Cod«  sec.  783  (a)  and  (f),  is  not 
taken  away  in  British  Columbia  by  Code 
sec.  784,  sub-sec.  3,  as  amended  by  58  &  59 
Vict.  (Can.),  c.  40  (b).  Begina  y.  Wirth 
and  Beed,  5  B.C.R.  114. 

4.  Commission  to  take  evidence. J^Nb 
appeal  lies  to  a  Divisional  Oourtr  from  an 
order  appointing  commissioners  to  take  evi- 
dence under  sec.  23,  sub-sec'.  2,  of  the  Crim- 
inal Law  Amendment  Act,  1890.  Begina 
\.  Johnson,  2  B.C.R.  87. 

5.  Case   stated   under   20   &   21    Vict., 

c.  43.] — This  statute  i»  in  force  in  British 
Columbia,  not  having  been  repealed  by  the 
Dominion  Statute  of -the  37  Vict.,  e.  42. 
B.  V.  Ah  Pow,  1  B.C.R.,  Pt.  I.,  147. 

6.  Postponement  of  trial.] — Where,  on 
an  application  imder  sec."  901  of  the  Crim- 
inal Code,  the  Court,  in  the  exercise  of 
judicial  di^jcretion,  has  refused  to  postpone 
the  trial,  there  can  be  no  review  of  the 
decision  by  au  Appellant  Court,  and  the 
■question  presented  does  not  constitute  a 
question  of  l%w  upon  which  there  may  be 
a  reserved  case  under  sec  1,014.  B.  v. 
MuVinUU,  19  B.C.R.  197;    49  S.C.E."  587. 


B.  Pradtice. 

1."  Leave  to  appeal.]^ — iJeave  to  appeal 
to  the  Court  of  Appeal^hould  not  be  lightly 
granted,  and  the  Crown  should  be  served 
with  a  notice  Of  appeal,  setting  out  the 
grounds  thereof.  B:  v.  Lm  Ping,  11  B.C.R. 
102. 

2.  Rules  of  decision.],— The  practice  of 
the  Court  of  i^ppeal  is  to  folloyr  the 
decisions  of  other  like  Courts  of  Canada  on 
Federal  statutes,  particularly  criminal, 
with  the  intention  of  harmonizing  the 
decisions  and  securing  uniformity  of  appli- 
cation thereof  throughout  Canada.  B.  y. 
Sam  Jon,  20  B.CJR.  549. 

3.  Transmitting     the     case     stated.] — - 

The  provisions  in  sec.  87  of  the  Summary 
Convictions  Act  that  the  appellant  shall, 
within  three  days  after  receiving  _the  case 
stated,  transmit  it  to  the  district  registry, 
is  a  condition  precedent- to  the  jurisdiction 
of  the  Court  to  hear  the  appeal.  Cooksley  v. 
Nakashiba,  8  B.C.R.  117. 
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4.  Recognizance  on.] — The  reoogniza-noe 
required  by  sec.  71  (c)  of  the  Summary 
Convictions  Act  (Provincial)  must  be 
entered  into  before  the  appeal  can  be  entered 
for  irial.     Regina  v.  King,  7  B.C-K.  401. 

5.  Recognizance.]  —  The  recognizance 
required  by  sec.  900,  sub'^sec.  4,  of  the  Crim- 
inal Code  is  a  condition  precedeiit  to  the 
jurisdiction  of  the  Court  to  hear  t^e  appeal, 
and  no  substitute  therefor  is  permissible. 
Beo!  V.  Geiser,  8  B.C.R.  169. 

6.  Notice  of  appeal.]  — A  notice  of 
appeal  from  a  oonviptidn  for  playing  in  a 
common  gaming  house,  which  describes  the 
offence  for  which  the  appellant  was  con- 
victed as  "looking  on  "while  another  was 
playing  in  a  commorf"  gaining  house,"  is 
insufficient.     Bea:  v.  UUli  Yin,  9  B.C.K.  319. 

T.  Notice    of    appeal — Service    of.] — A 

notice  of  appeal  from  a  summary  convic- 
tion ( Provincial ) ,  served  upon  the  con- 
victing magistrate,  is  not  invalid  because  it 
is  not  also  addressed  to  and  served  upon  the 
respondent.  It  is  not  a  pre-f  equisite  tp  the 
right  of  api^eal  that-  the  person  convicted 
should  ha,ve  been  taken  into  custody  :^- 
Qusere,  whether  service  bf  notice  of  appeal 
on  respondent's  solicitor  would  not  be  suffi- 
cient in  any  'event.  Bex  v.  jordcm,  9 
B.C.R.  33. 

8.  Payment  of  fine — ^Effect  of,  on  right 
of  appeal.] — A  person,  by  paying  his  fine  on 
a  summary  conviction,  loses  any  right  of 
appeal  he  might  otherwise  have  had  under 
sec.  880  of  the  Criminal  C6de.  Where,  on 
an  appeal  from  a  summary  conviction,  an 
appellant  makes  a  money  deposit  in  lieu  of 
recognizance,  the  deposit,  which  includes 
both  the  fine  and  the  security  for  costs  of 
appeal,  should  be  returned,  by  the  justice 
into  the  appellate_Court,  and  in  default  the 
appeal  cannot  be  heard.  Rex  v.  Neuberger, 
9  B.C.E..  272. 

9.  Summary  conviction — Objection  as 
to  by-law  not  taken  in  Court  below.] — ^A 
defendant  convicted  on  summary  conviction 
of  an  infraction  of  a  city  by-law  is  estopped 
from  contending  on  appeal  tnat  the  by-law 
is  ultra  vires  unless  the  objection  was  taken 
before  the  magistrate.  He  is  estopped  from 
appealing  on  the  merits  if  he  pleaded  guilty 
before  the  magistrate.  Begina  v.  Bowman, 
6  B.C.R.  271. 

10.  Summary  ^convictions  —  Return  of 
conviction  and  deposit.]  — -On  an  appeal 
from  a  summary  conviction,  the  conviction 
anS  the  deposit  as  security  for  costs  should 
be    returned    into   the   County    Court,   but 


failure   to   do   so   does   not  invalidate   the 
appeal.     Jn  re  Kwong  Wo,  2  B.C.R.  336. 

11.  Amendment  of  stated  case.] — ^A 
motion  to  the  Court  of  Appeal  to  amend  a 
stated  case  must  be  disposed  of  before  the 
hearing  of  the  stated  case.  B.  v.  McNamara, 
19  B.C.R.  175. 

12.  Notes  of  evidence.] —The  official 
stenographer's  transcript  of  tlie  evidence 
should  not  be  taken  as  the  only  evidence  of 
what  took  ^lace  at  the  trial ;  reference,  may 
be  made  to  the  judge's  notes  appearing  in 
the  stated  case  in  which  he  stated  that  the 
stenographic  notes  were  imperfect.  B.  v. 
Angela,  19  B.C.R.  261. 

13.  Necessity,  for  case  stated.] — Upon 
leave  to  appeal  being  granted  on  motion 
under  sec.  1,015  of  th^  Criminal  Code  owing 
to  the  refusal  of  the  Court  below  to  reserve 
a  question,  the, Court  will  not  thereupon 

.  hear  and  deal  with  the  question  upon  the 
agreement  of  counsel  and  the  evidence  before 
the_  Court  as  though  the  case  had  been 
stated  by  the  Court  below.  The  -Court  can- 
not substitute  itself  for  the  tribunal  nomin- 
ated by  statute  to  discharge  that  duty.  B. 
v.  Angela,  19  B.C.R.  261. 

14.  Time  for  reserved  case.] — ^After 
verdict,  but  before  sentence,"  it  is  too  late 
to  move  for  a  reserved  case.  Sec.  1,014,  sub- 
see.  2,  of  the  Code  provides  that  the  Court 
befpre  which  any  person  is  tried  may,  either 
during  or  after  the  trial,  reserve  any  ques- 
tion of  law  arising  either  on  the  trial  or  on 
any  proceedings  preliminary,  subsequent  or 
incidental  thereto,  or  arising  out  of  the 
direction  of  the  judge,  for  the  opinion  of 
the  Court  of  Appeal  .  : — ^Held,  that 
this  means  that  any  reservation  of  a  case 
after  verdict  must  be  of  the  Court's  own 
motion.     Rex  v.  Pertella,  14  B.C.R.  43. 

15.  Object  to  charge.'] — ^An  objection  to 
a  conviction  on  a  charge  other  than  that 
Upon  "which  a  prisoner  is  extradited  cannot 
be  entertained  without  evidence  of  what  the 
charge  was  upon  which  the  extradition  was 
effected.  Rex  v.  McNamara  {No.  1),  19 
B.C.R.   175. 


C.  Writ  of  Error. 

1.  Indictment  for  assault.] — On  appeal 
by  way  of  writ  of  error  from  a  conviction 
upon  indictment  for  assault  occasioning 
bodily  harm,  the  following  errors  were,  inter 
alia,  in  effect  assigned :  ( 1 )  That  the  grand 
and  petit  juries  were  stated  by  the  record 
to  be  taken  from  the  County  of  Westmin- 
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ster  and  not  from  the  district  of  New  Wfist- 
minster  (a  smaller  area  included  within  the 
boimdaries  of  the  former),  as  required  by 
the  Jurors  Act,  C.S.B.O."  1888j  e.  64: — 
Held,  that  this  was  a  question  of  law  which 
could  not  have  been  reserved  at  the  trial, 
but  that  see.  247  of  the  Criminal  Procedure 
Act  precluded  the  plaintiff  from  raising  the 
objection  in  error.  (2)  That  the  trial 
judge  did  not  deliver  the  whole  of  his  charge 
to  the  jury  in  open  Court,  but,  having  been 
requested  by  message  from  .the  jury  after 
they  had  retired,  proceeded  to  the  jury  room 
with  the  plaintiff  in  charge  of  the  sheriff, 
and  in  the  absence  of  both  counsel  for  the 
Crown,  who  elected  to  be  absent^  and  coun- 
sel for  the  plaintiff,  gave  further  instruc- 
tions to  the  jury,  the  plaintiff  no^  object- 
ing:— ^Held,  that  the  facts  as  to  this  did 
not  properly  form  part  of  ±he  record;  that 
it  was  a  question  which  could  have  been 
reserved,  and  therefore,  not  raisable  in 
error;-  and  that-  in  any  event,  while  it  is 
inexpedient  for  a  judge  to  communicate  with 
the  jury  otherwise  than  in  open  Court;  yet 
his  doing  so  is  not  necessarily  a  ground  of 
error;  (3)  That  the  record  did  not  state 
where  the  offence  was  committed: — -Held, 
that  sees.  143  and  245  of  the  Criminal  Pro- 
cedure Act  precluded  the  plaintiff  from 
assigning  tljis  as  error: — ^Held,  further, 
that  if  the  record  is'  iniperfectly"  returned, 
the  plaintiff  in  error  should  allege  a  diminu- 
tion of  the  record,  but  it  is  too  late  to  do  so 
after  errors  have  been  -assigned,  joinder 
therein  and  arguments  thereon.  Samuel 
Greer,  plamtiff  in  error  v.  Her  Mftjesty^the 
Queen,  defendant  in  error,  -2  B.C.R.  112. 
I 
2.  Polling  of  jury — Change  of  venue — 
Power  of  Governor  to  issue  commisHons.l 
— The  plaintiff  in;  error  was  committed  for 
trial  on  a  chargfe  of  murder.  The  scene  of 
the  alleged  homicide  was  in  the  bailiwick  of 
the  Sheriff  of  Kootenay.  On  the  application 
of  the  Crown,  Victoria  (in  the  bailiwick  of 
the  Sheriff  of  Vancouver  Island)  was  fixed  as 
the  place  of  trial.  The  Chief  Justice,  before  , 
.  making  the  order,  required  from  the  Cro^ 
"an  undertaking  that  the  Crown  would 
abide  by  such  order  as  the  judge  who  might 
preside  at  the  trial  should  think  just  to 
meet  the  equity  of  sec.  11  of  32-33  Vict., 
c.  29."  The  order  so  pronounced  was  not 
drawn-  up,  but  a  document  incorrectly  stat- 
ing the  order,  and  omitting  all  mention  of 
the  terms  imposed,  was  signed  at  the  time 
and  handed  to  the  gaoler,  and  under  this 
document  the  prisoner  -was  detained  at  the 


gaol  at  Victoria  until  his  triaU  The  pris- 
oner was  tried  and  found  guilty  at  the 
sittings  of  the  Court  of  Oyer  and  Terminer 
and  General  Gaol  Delivery  held  at  Victoria 
under  the  Assize  Court  Act,  1885,  and  pre- 
sided over  by  Gray,  J.,  a  judge  of  the 
Supreme  Court  of  British  Columbia,  and  a 
justice  named  in  a  commission  of  Oyer  and 
Terminer  and  General  Gaol  Delivery  issued 
by  the  Lieutenant-Governor.  In  the  body 
of  the  indictment  there  was  no  venue  stated, 
and  the  marginal  venue  was  simply  "Brit- 
ish Columbia,  to  \Wt."  The  jurors  were 
selected,  not  from  the  whole  of  the  baili- 
wick of  the  Sheriff  for  Vancouver  Island, 
as  defined  by  the  Sheriffs  Amendment 
Act,  1878,  but  from  that  portion  of  the 
bailiwick  created  by  the  Jurors  Act,  1883, 
as  Victoria  District.  On  the  return  to  a 
writ  of  error,  the  prisoner  alleged  a  dimin- 
ution of  the-  record,  and  applied  for  a,  writ 
of  certiorari: — ^Held,  (1)  that  where  an 
order  has  been  made  orally,  and  afterwj|.rds 
imperfectly  drawji  up,  i.e.,  without  specify: 
ing  tlie  terms  upon -which  it  yraa  made,  and 
such  terms  appear  in  the  judge's  note  made 
a,i  the  time  of  the  application,  it  is  proper, 
in  making  up  the  record- on  a  writ  of  error 
prayed,  that  a  true  and  perfect  order  should 
be  drawn  up  and  placed  on  the  record: — 
Held,  (2)  that  the  refusal  of  the  judge  at 
the  trial  to  allow  the  prisoner's  counsel  to 
poll  the  jury  after  verdict  was  not  a  mat- 
ter that,  could  be  dealt  with  on  a  writ  of 
error,  and,  therefore,  should  riot  appear  in 
the  record.  On  the  writ  of  error  :^-Held, 
(1)  that  assuming  the  Lieutenant-Gover- 
nor's commission  to  be  void,  the  Court  was 
properly  constituted  -without  commission, 
under  see.  14,  Judicature  Act,  1879,  and  the 
Assize  Court  Act,  1885:-^Held,  (2)' follow- 
ing McLean's  Case,  that  the  Commission 
of  Oyer  and  Terminer  and  General 
Gaol  Delivery  was  sufficient,  an4  thaJt 
the  Lieuteriant-Govei:nor  had  '  power  to 
issue  it  under  sec.  129,  British  North 
America  Act,  1867: — ^Held,  (3)  that 
the  commission  was  not  exhausted  'by 
reason  of  the  justices  therein  named  having 
held  under  it  Courts  of  Oyer  and  Terminer 
in  other  .districts  of  the  Province: — Held, 
(4)  that  there  was  no  objection  to  the  sum- 
moning of  jurors  from  a  limited  portion  of 
the  shrievalty,  under  the  Jurors  Act,  1883, 
as  that  Act  in  effect  created  new  districts 
for  the  purposes  of  ^he  administration  of 
justice  in  criminal  cases: — Held,  (5)  that 
the    prescribing    of    the    qualifications    of 
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jurors,  and  the  manner  of  preparing  the 
jury  lists,  by  the  Jurors  Act,  1883,  wera 
not  matters  of  "criminal  ^jfroOedure"  within 
the  meaning  ot  sec.  91,  sub-sec.  27j  of  the 
British  North  America  Act,  1867,  but  were 
matters  belonging  to  the  "oi'ga,uiza,tion  of 
Provincial  Courts":  within  the  meaning  of 
sec.  92,  sub-sec.  14,  and  therefore  intra  vires 
of  the  Provincial  Legislature:— r-Held,  (6) 
that  the  venue  was  sufficiently  stated  m  the 
record,  and- that  the  marginal  venue,  "Brit- 
ish Columbia, .  to  wit,"  was  at  -the  Idwest 
but  an  imperfect  venue,  and  therefore  cured 
by  sec.  23  of  the  Criminal  Procedure  A6t, 
1869: — Held,  per  Crease,  J.,  that  the  state- 
melit  of  the  imposition '  of  conditions  in  an 
order  under  sec.  11,  32-33  Vict.,  c.  29,  is 
'  iiot  jurisdictional: — ^Held,  per  Begbie,  C.J., 
,  that  g,ny  application  for  an  order  for  a 
change  of  venue  under  sec.  11  should  be 
made  as  early  as  pqssible  after  ^the  commit- 
ment:— Held,  by  Gray,  J.,  after  argument 
before  himself  and  brother  justices,  sitting 
as  assessors  on  a  case  stated,  that  on  a  trial 
on  a  charge  of  felony  the  prasonet  is  not 
entitled  in  this  Province,  as  of  right,  to 
have  the  jury  polled,  and  that  Where  in  such 
a  .trial,  after  verdict  given,  the  prisoner's 
counsel  moved  to  have  the  jury  polled,  but 
as  the  Court  perceived  nothing  to~  create  a 
doubt  respecting  the  agreement  and  concur- 
rence of  the  whole,  jury,  the  "motion  was 
refused: — Held,  that  such  refusal  was  pro- 
per. Sproule  V.  Begina,  1  BiC.K-,  Pt.  II., 
219;    12  S.C;R.  140.  '      ' 


b.  New  Trial. 

.  1.   Voluntary  statement  by  writness,] — 

Where  a  witness  who  is  being  -examined 
through  an  interpreter  voluntarily  makes  a 
statement  incriminating  the  accused,  but 
which  statement  is  included  in  other  evi- 
dence subsequently  admitted,  the  accused  is 
not  necessarily  prejudiced  thereby.  R.  v. 
Walker  and  Chmley,  15  B.C.R.  100. 

2.  Improper  admission  of  evidence.]  — 
Where  evidence  .  has  been  -  improperly 
admitted,  or  something  not  according  to 
law  'has  been  done  at  the  trial  which  may 
have  operated  prejudicially  to  the  accused 
upon  a  material  issue,  although  it  has  not 
been  and'  cannot  be  shown  that  it  did,  in 
fact,  so  operate,  and  although  the  evidence 
which  was 'properly  admitted  at- the  trial 
warranted  the  conviction,  ttie  Court  of 
Appeal  may  order  a  new  trial.  B.  v.  Allen, 
16  B.C.R.  9;    44  S.C.R.  331. 


3.  Improper  admission   of — ^Effect   of.  ] 

— Under  sec.  746  'of  the  Code,  the  improper 
admission  of  evidence  at  a  criminal  trial 
cannot  be  said  in  itself  necessarily  to  Consti- 
tute a  wrong  or  miscarriage,  but  it  is  a 
question  for  the  Court,  upon  hearing  of  any 
appeal,  whether  in  the  particular  case  it 
did  so  or  not.  Begina  \.  James  Woods,  5 
B.C.R.  585. 

'  4.  Counsel's  address  not  supported  by 
evidence.] — In  a  trial  for  murder,  counsel 
for.  the  Crown,  in,  opening  the  ca^e,  directed 
the,  attention  of  the  jury  to  the  blood- 
stained clothing  of  one  of  the  prisoners.  It 
developed'  later  in  the  trial  that  the  witness 
capable  of  proving  the  ownership  of  the 
clothing  was  the  wife  of  the  prisoner  in 
question,  and  she  was  not  examined.  The 
subject  was  not  brought  to  the  attention  of 
the  jury  in  any  other  way,  nor  did  the  trial 
judge  refer  to  it  in  his  summing  up;  nor 
was  the  charge  objected  to  by^ either  side:^ — 
Held,  that  the  counsel  for  the  Crown  should 
not  have  in  his  opening  indicated  evidence 
of  such  gravity  which  he  subsequently  was 
unable  to  submit  to  the  Court  and_jury, 
and  that  omission  by  the  trial  judge  to 
advise  the  jury  to  ignore  the  remarks  of 
counsel  was  non-direction,  causing  a  sub- 
stantial wrong  within  thie  meaning  of  sec. 
1,019  of  the  Code  so  as  to  entitle  the  accused 
to  a  new  trial,  B.  v.  Walker  and  Chiril^, 
15  B.C.R.   100. 

5.  Joint  trial  of  two  accused — ^Refusal 
of  separate  trial — ^Admission  of  statement 
in  writint^  made  b^ore  trial  of  one  accused 
— Not  admissible*  as  against  the  other — 
Failure  of  judge  to  caution  jury.] — The 
defendant  and  one  C.  were  tried  jointly  on 
a  charge  of  murder.,,  C.  had  made  a  state- 
ment, in  writing,  wi1;h'  respect  to  the  crime, 
before  trial.  The  Crown  did  not  offer  it  in 
evidence,  but,  in  the  cross^pxamination  of 
C,  who  testified  on  his  own  behalf,  counsel 
for  the  Crown  asked  him  if  he  had  made  a 
statement  and  he  said  that  he  had,  but  the 
cpntents  of  the  statement  were  not  disclosed. 
Counsel'  for  the  defendant  then  cross-exam- 
iried  e.  to  some  leiigth  on  the  statement,  - 
and,  on  re-examination  C.'s  counsel  put 
the  statement  in,  after  objection  by  counsel 
for  the  Crown,  but  without  objection  by 
counsel  for  the  defendant  (he  stating  his 
reason  for  not  objecting  -being  that  he  did 
not  wish  to  prejudice  his,  client's  case). 
There  was  nothing  in  the  statement  which 
had  not  already  been  brought  out  in  the 
examination  and  cross-examination  of  C. : 
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Held,  that  the  trial  judge  properly  exercised 
his  discretion  in  revising  a  separate  trial. 
Held,  further,  that  it  would  not  be  useful 
to.  send  the  case  back'  to  have  question  five 
restated;  all  that  can  be  said  upon  it  has 
already  been  said  by  counsel,  and  all  the 
evideiice  bearing  upon  it  has  been  brought 
to  the  attention  of  the  Court,  and  in  the 
circumstances,  it  is  not  a  serious  error  not 
to  have  cautioned  the  jury  that  any  admis- 
sion or  confession  mstde  by  one  of  the 
accused,  not  in  the  presence  of  the  other, 
is  only  evidence .  against  the  one  making 
such  confession  or  admission,  and  in  any 
case  it  is  manifest  that  there  has  been  no 
wrong  or  miscarriage  by  reason  of  such 
warning  hot  having  been  given.  R.  v. 
hams,  19  B.O.R.  50.  ,      . 

6.  Ciriiunutantial     evidence.]    ^-  The 

deceased  was  murdered,  according  to  the 
only, eye  witness  (a  girl  of  about  8  years),' 
by  a  dark  man  with  a  fat  face,  dressed  in 
brown  trousers,  in  the'  seat  of  which  were 
two  rents.  He  also  , had  on  a  black  shiH 
with  white  stripes,  and  a  dark  coat.  Pris; 
oner  had  been  seen  in  the  vicinity  of  the 
murder,  within  1,000  feet  of  the  place,  some 
20  or  30  minutes  previously.  His  dress 
ewrresppnded,  with  the  shirt,  coat  and  trou- 
sers mentioned,  .  In  addition  to  which  he 
wore  a  stiff  black  hat.  A  knife,  sworn  to 
as  having  been  in  the  prisoner's  possession 
three  days  before,  was  found  on  the  after- 
noon of  the  murder,  still  wet  with  blood,  a 
few  feet  from  the  murdered  woman's --body. 
When  arrested,  three  da,ys  later,  prisoner 
was  without  the  dark  shirt ; — Held,  refusing 
an  application  for  a  new  trial,  that  the  jury' 
was  justified  on  the  evidence  in  coupling 
the  prisoner  with  the  crime.  In  a  criminal, 
as  in  a  civil  case,  on  an  -  application  ^f  or  a 
new  trial  on  the  ground  that  the  verdidt  i« 
against  the  weight  of  .evidence,  the  Court 
will  be  governed  by  the  fact  'whether  the 
evidence  was  such  that  the  jury,  viewing 
the  whole  of  the  evidence,  reasonably  could 
not  properly,  find  a  verdict  of  guilty.  While, 
under  the  criminal  law,  the  accused  person 
is  not  called  upon  to  explain  suspicious  cir- 
cumstances, there  may  yet  come  a  time 
when,  circumstantial  evidence  having 
enveloped  him  in  a  strong  network  of  incul- 
patory facts,  he  is  bound  to  make  some 
explanation  or  stand  condemned.  Rem  v. 
Jenkins,   14  B.C.E.   61. 

7.  Iilquiry    into    sanity    of   accused.]  — 

On  a  trial  for  murder,  the  Crown  moved  for 
an  inquiry  as  to  prisoner's  sanity  and  the 


case  was  sent  over  to  the  next  assize*,  the 
trial  judge  remarking:  "There  will  be  that 
preliminary  trial  first  to  determine.  Of 
eourse,  when  that  time  arrives,  there  may 
not  be  any  doubt  about  his  sanity,  or,  on 
the  other  hand,  there  may  not  be  any  doubt 
about  his  insanity."  At  the  next  assizes 
there  was  a  different  judge.  The,  trial  pro- 
ceeded without  the  inquiry  as  to  sanity 
being  held  as  -mentioned.  It  was  iii0l . 
objected  on  behalf  of  accused  th^t  the 
inquiry  should  have,  bepn  held  before  trial, 
and  a  reserved  case  requested,  for  the 
opinion  of  tjie  Court  of  Appeal.  The  objec- 
tion was  ov^riiled,  and  a  reserved  case 
refused  j^^Held,  on- appeal,  per  Macdonald, 
C.J.A.,  that  the  judge  at  the  first 
assize  merely  directed  counsel  how 
they  should  proceed  at  the  second  assize, 
and  that  the  motion  should  be  dismissed.  » 
Per  Irving  and  Majrtin,  JJ.A.:  That  coun- 
sel for  accused,  b^  proceeding  to  verdict  at 
the  sfecond  assise,  had  waived  or  abandoned 
any  order  that  was  made,  or  supposed  to 
I  have  been  made,  at  the  previous  assize.  Per 
Martin,  J.A.:  The  proper  order  to  have 
made  at  the  first  assize  was  to  have  post- 
poned the  trial  in  the  ordinary  way,  leaving 
it  to  the  judge  at  the  next  assize  to  decide, 
de  novo,  the  issue  as  to  the  sanity  or  insan- 
ity of  the  accused  at  the  time  of  such  next 
assize.     Rex  v.  Wdit,  15  B.C.E,  466. 

8.  Corroboration — Other  material  evi- 
dence— ^Wketker  testimony  in  whole  case, 
including  defence,  may  be  looked  at  for 
corroboration — -Judge  hearing  one  charge 
against  accused  defers  sentence  and  pro- 
ceeds with  another  charge  —  Mixitag  up 
trials-^Evidence  of  previous  similar  offence 
on  same  person.] — There  were  four'  ques- 
tions reserved  f^r  the  opinion  of  the  Court: 
( 1 )  Whether  there  was  any  corroboration  of 
the  evidence  6i  the  boy  on  whom  the  assault 
was  committed,  this  corroboration  being 
required  on  account  of  ffie  fact  that  the 
boy  was  too  young  to  take  aji  oath?  (2) 
Was  it  competent  for  the  trial  judge  to 
look  to  the  whole  case,  including  the  evi- 
dence put  ■  in  by  the  defencCr  for  such  cor- 
roboration ?  ( 3 )  The  judge,  having  heard 
one  charge  against  the  aceused,  he  then 
adjourned  that  case  and  proceeded  with, 
another  charge.  After  hearing  the  second 
charge  he  dismissed  the  first  and  convicted 
upon  the  seconds  Was  it  competent  for 
the  judge  to  adopt  this  procedure?  ,{4) 
The  trial  judge  atoitted  evidence  of  a  boy 
who  testified  to  a  previous  similar  offence 
.committed  by  the  accused  with  regard  to 
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himself  (the  boy).  Was  thia  evidence 
admissible  in  the  present  case! — Held,  on 
the  first  point,  per  Macdonald,  CJ-A.,  and 
Irving,  J.A.,  that  there  was  no  corrobora- 
tion. Per  Martin  and  Gtalliher,  JJ.A., 
upholding  the  trial  judge,  that  there  was 
corroboration.  Also  that  corroboration  may 
be  furnished  by  a  child  too  young  to  take 
an  oath: — ;Held,  on  the  second  point  (per 
curiam )  that  the  whole  case  might  be  looked 
to  for  corroboration : — ^Held,  on  the  third 
point,  per  Macdonald,  C.J.A.,  and  Irving, 
J.A.,  that  the  matter  involved  in  thus  ques- 
tion was  simply  one  of  procedure,  and  it 
was  open  to  the  judge  to  deal  with  the  cas^s 
in  any  order  he  chose ;  or  at  all  events 
that  the  accused  was  not  prejudiced  by  the 
maimer  in  which  the  judge  heard  and  deter- 
mined the  charges.  Per  Martin  and  Galli- 
her,  JJ.A.:  That  the  mixing  up  of  the  two 
trials  occasioned  "a  substatitial  wrong  or 
miscarriage"  under  sec.  1,019; — He|d,  on 
the  fourth  point  (per  curiam)  that  evidence 
of  a  prior  offence  was  not  a.dmissible  on  the 
charge  in-  the  present  case.  In  the  result 
the  conviction, was  set. aside  and  a  new  trial 
ordered.     Bex.  v..  Inman  Din,  15  B.C.E.  476. 

-9.  Accused  testif^ioK  on  his  own  behalf 
— ^Witness  at  preuminary  hearing  not 
present  at  trial  nor  absence  accounted 
for — ^Accused  in  his  evidence  ^referring  to 
such  witness — ^Right  of  Crown  to  cross- 
examine  thereon.]-— 0n  a  trial  for  murder, 
the  defence  set  up  was  temporary  insanity 
caused  by  over-indulgence  in  alcohol.  This 
defence  broke  down,  and  the  prisoner  was 
fotmd  guilty.  The  killing  was  actually 
proved.  A  witness  at  the  prelim.inary  hear- 
ing, who  testified  to  certain  threats  by  the 
prisoner  against  the  deceased,  was  not  pro- 
duced jat  the  trial,  nor  his  absence  accounted 
for.  Prisoner  entered  the  box  and  was 
sworn  on  his  own  behalf.  In  his  evidence 
he  endeavoured  to  cast  suspicion  upon  the 
witness  referred  to,  and  in  cross-examina- 
tion, counsel  for  the  Crown  asked  prisoner 
certain  questions  as  to  his  recollection  of 
the  absent  witness's  evidence  at  the  pre- 
liminary hearing.  This  was  objected  to 
and  ruled  out.  There  was  other  evidence 
of  threats  by  accused  against  deceased,  inde- 
pendently of  that  objected  to:— Held,  that 
there  had  been  no  substantial  wrong  done 
the.  prisoner  within  the  meaning  of  sec. 
1,019  of  the-  Code,  and  that  he  was  not 
entitled  to  a  new  trial.  Recc  v.  Allen,  16 
B.C.R.  9;      Reversed,  44  S.C.R.  331. 

10.  Charge  on  which  extradited.] — 
Four  questions  were  grounded,  upon  the  sug- 


gestion; that  the 'prisoner  was  indicted  and 
tried  on  a  charge  other  than  the  charge  or 
charges  on  which  he  was  said  to  have  been 
extradited :— -Held,  that  as  -  there  was  no 
evidence,  ekcept  vague  allusions,  to  show 
that  the  ^grisoner  was  brought  to  trial  after 
extradition  from  a  foreign  country,  no  war- 
rant having  been  put  in  evidence,  and  even-v 
^ssxuning  him  to  have  been  extradited,  as 
there  was  "no  evidence  that  he  was  tried  on 
a  charge  other  than  that  upon  which  he  was 
extradited,  there  is  nothing  in  the  material 
submitted  to  show  that  a  mistake  in  law 
^as  made  in  the  Court  below.  R.  v. 
McWamara  (No.  2),  19  BX!.R.  193. 


XXV.  Penalties. 

No  punishment  provided.] — ^Where  a 
section  of  the  Code  provides  no  punishment 
for  an  offence  created  by  it,  the  common  law 
punishment  of  a  fine  may  be  ifliposed.  The 
Union  Colliery  Oo.  v.  Reginam,  7  B.C.R. 
^247;    31  S.C.R.  81. 


XXVI.  Costs. 

Appeal  from  summary  conviction.] — A 

County  Court  judge,  upon  an  appeal  from 
a  summary  -conviction,  has  no  power  to 
awari  costs  of  the  appeal  to  be  paid  by  a 
person  not  a  party  to  the  ""conviction  or 
proceedings  before  the  justices,  although 
improperly  made  respondent  to  the  appeal, 
and  who  has  not  appeared  thereon  Or 
objected.      In  re  W.  N.  Bole,  2  9.C.R.  208. 


CROWN. 

See  CoNSTiTtiTiONAL  Law. 


CROWN  GRANTS. 

See  Constitutional  Ijaw. 

See  Mines  and  Minebals. 

See  Public  Lands. 


DAMAGES. 

1.  In  Gbnebal,  339. 
II.  Remoteness,  339. 
III.  Measueb  of  Compensation,  339. 

A.  On  contracts  generally,   339. 

B.  Sales  of  realty,  340. 
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G.  Sales  of  personalty^  340. 

1.  Non-delivery,  340.  , 

2.;  Non-aeceptance,  341.  ' 

3.  Breach  of  warranty,  341. 

D.  Gontraots    of    services    or    employ- 

ment, :3i3.      "*,-,, 

E.  Garfiage  of  goods,  344. 

F.  Assanilt,  344. 

G.  Trespass  to  Vmd,  344. 

B.  Injury  to  personal  property,  3i5. 
'    IV.  Loss  OF  Peofits,  345. 


I.  In  Genebal. 

1.  Remoteness.] — -Consequential  dam- 
ages must  be  for  matters  deemed  to  have 
been  in  the  contemplation  of  the  parties  at 
the  time  of  the  contract,  WilUam  Ham/il- 
ton  Mam/iefactmrvng  Co.  v.  Victoria  Lumber 
■and  Manufacturing  Go.,  4  B.C.R.  101. 

2.  Alternative  remedy.] — ^A  party  to  a 
contract  cannot  be  decreed  both  specific  per- 
formance and  rescission,  and  where  ."he 
obtains  rescission  he  cannot  be  given  dam- 
ages, which  are  awarded  in  lieu  of  specific 
performance.  Smith  v.  Mitchell,  3  B.C.H.. 
450. 

3.  Failure  to  deliver  subject  matter  o(- 
conlract.] — ^Where  the;^  plaintiff  has  con- 
tracted -rfith  the  defendant  to  do  work  at 
a  certain  price  per  day  and  to  take  in  part 
payment  shares  in  a  mining  company,  and 
on  the  completion  of  the  work  the  defendant 
fails  to  deliver  the  shares,  the  plaintiff  is 
entitled  to  damages  for  breach  of  the  con- 
tract, and  cannot  be  compelled  to  accept 
the  shares.  Miller  v.  Averill,  10  B.C.E. 
205. 

II.   REkoTBNBSS. 

Nervous  shock.] — Damages  arising  from 
mere  sudden  terror,  ^unaccompanied  by 
actual  physical  injury  but  occasioning  a 
mental  or  nervous  shock,  are  too  remote  to 
be  recovered,  but  where  the  nervous  condi- 
tion is  the  result  of  bodily  injuries,  such  a. 
condition  may  be  the  natural  and  probable 
result  of  the  defendant's  negligence.  Tay- 
lor V.  JBritish  Gohmibia  Electric  Ba/ilway 
Gompwrm,  16  B.C.R.  109. 


III.  Meastjbb  of  Comeensation. 
A.  On  Gontraots  Generally. 
Loss   by   fire.] — ^Defendant,  having  con- 
tracted   to   erect    a,  building,    including   a 
baker's  oven,  sub-let  the  work  of  construct- 
ing   the    oven.       Plaintiff    complained    to 


defendant,  after  the  oven-  was  built,  that 
the  arch  was  defective  and  liable  to  col- 
lapse. Defendant  and  the  subcontractor 
who  built  the  oven  were  of  opinion  that  the 
oven  -ftras  properly  built.  On  the^  other 
hand,  an  expert  called  in  by  the  plaintiff 
was  of  a  contrary  opinion.  On  being  called 
upon  to  fulfil  his  contract  by  giving  a  mort- 
gage on  the  building  as  security  for  the 
contract  price,  plaintiff  complained  that  the 
oven  was  not  properly  constructed,  but  later 
agreed  to  pay  the  contract  price,- Wt  insist- 
ing -  in  his  contention  that  tlie  oven  was 
imsafe.  D^endant,  in  reply,  wrote:  "If 
what  you  dreafl  happens,  why  it  will  be  put' 
right;"  Plaintiff  proceeded  to  use  the  oven, 
when  a  fire  broke  out  in  the  bake  house, 
where  the  oven  was,  and  injured  that  and 
th^  main  building  adjoining  it: — ^Held,  on 
appeal,  that  the,  fire  was  caused  by  the  col- 
lapse, of  the  oven,  and  that  the  plaintiff 
was  entitled  to  damages,  but  that  he  slioiild 
be  confined  to  such  damages  as  the  parties 
had  in  contemplsition,  that  is,  damages  to 
the  oven  itself.  Baker  v.  Atkins;  15- 
B.C.R.  177. 

B.  Sales  of  Realty. 

Deficiency  in  quantity.] — ^Plaintiff  hav- 
ing received  a  conveyance  of  certain  mineral 
claims  from  defendant  Compauy,  it  was 
discovered  that  some  38  acres  of  the  same 
land  had.  been  conveyed  to  another  pur- 
chaser. The  mistake  arose  through,  an 
omission  to  mark  off  the  mineral  claims  oii 
the  official  map.  The  Company  offered 
plaintiff  a  refund  of  the  purchase  price  on 
this.'^  shortage  proportionate  to  the  acreage 
so  disposed  of,  which  he  refused,  and  sued 
I  for  damages: — ^Held,  that  he  was  entitled 
to  damages  only  for  the  purchase  price  of 
the  acreage  short,  with  interest  thereon  at 
the  legal  rate,  as,  on  the  evidence,  he  had 
not  established  that  the  mineral  claim  in 
resjject  of  which  he  claimed,  damages  for 
such  shortage  was  of  any  commercial  "value. 
Mird  V. '  Esquimau  and  Nanaimo  Maihoay 
Oompany,  14  B.C.R.  382. 


G.  Bales  of  Personalty. 

,1.  Non-delivery. 

Loss  of  profits.] — By  a  contract  dated 
tiie  21st  of  February,  1910,  the  plaintiffs 
agreed  to  ship  to  the  defendants  on  or  before 
the  28th  of  April,  1910,  a  dredger.  The 
price  was  $8,080,  of  wTiich  $1,000  was.  paid 
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in  cash.  The  dredger  was  not  Shipped  until ' 
the  6th  of  June.  The  plaintiff  then  brought 
an  action  for  the  price,  and  recovered  judg- 
ment for  $7,614.  The  defendant  oounter- 
claimedlor  damages  aftd  specifically  claimed 
(a)  $5,000,  loss  of  profit  on  a  dredging  con- 
tract which  they  expected  to  obtain  when 
they  ordered  the  dredger;  and  (b)  $2,500, 
loss  on  costs  of  scows;  this  sum  being 
the  amount  thrown  away,  or  needlessly 
incurr^,  in  consequence  of  the  plaintiflEs' 
delay  in  making  delivery  of  the  dredger. 
The  learned  trial  judge  thought  the  case 
was  governed,  so  far  as  the  delay  in  delivery 
of  the  dredger  was  concerned,  by  Elbinger 
AGtien-Q-esellschafft  y.  Armstrong  (1874), 
L.R.  9  Q.B.  473,  and  that  the  defendants 
were  entitled  to  damages;  but'  he  refused 
to  allow  any  damages  in  respect  of  the  con- 
tract for  the  bonus  paid  for  hurried  'con- 
struction of  the  Scows,  or  for  loss  of  profit 
of  an  expectation  of  obtaining  a  particular 
contracts  The  damages  which  he  thought 
proper  to  allow  were  ordered  to  be  assessed 
by  the  registrar,  not  the  damages  specific- 
ally claimed,  but  general  damages  which  he 
based  on  the  net  earning  power  of  the 
dredger  per  day  for  39  working  days.  From 
this  judgment  the  defendants  appealed: — 
Held,  that  the  course  followed  by  the  trial 
judge  in  arriving  at  the  basis  of  damages 
was  a  proper  one,  and  the  principle  having 
been  determined,  it  was  within  his  right 
and  discretion  to  direct  the  reference  for 
assessment.  .  Brovm  v.  Hope,  17  B.C.R.  220. 


2.  Nota-acceptance. 

Goods    sold    to    third    party.]^ — ^In   an 

action  for  damages  for-  non-acceptance  of 
the  entire  output  of  logs  of  the  plaintiffs' 
camps,  agreed  to  be  bought  by  the  defend- 
ants, the  value  of  two  booms  sold  by  the 
plaintiff  to  third  parties,  with  the  consent 
of  the  defendant,  is  not  to  be  deducted  from 
the  estimate  Of  damages.  I'he  Paterson 
Timber  Go.  v.  The  Ganadicm  Pacific  Lumber 
Co.,\5  B.O.R.  225;    47  S.C.R.  398. 


3.  Breach  of  Warranty. 

1.  Warranty  of  fitness.] — ^Where,  upder 
a  contract-of  sale,  fish  is  supplied  to  a  pur- 
chaser that  subsequently  are  found  to  be, 
unfit  for  human  food,  the  measure  of  dam- 
ages is  the  amount  necessary  to  place  the 
purchaser  in  the  same  position  as  if  at  the 
time  of  the  discovery  of  the  true  condition 


of  the  fish  lie  had  been  furnished  with 
proper  fish.  White  &  Co.,  Ltd.  v.  Donkin, 
19  B.C.R.  565.  ' 

2.  Bursting  of  boiler.] — ^Plaintiffs  con- 
tracted to  construct  for  defendants,  accord- 
ing to  specifications,  a  marine  boiler  capable 
of  standing  120  lbs.  pressure  to  the  square 
inch,  to  be  used  in  a  steam  tug.  The  boiler, 
as  delivered,  did  not  comply  with  the  speci- 
fications, but  it  was  accepted  upon  a  State- 
ment by  plaintiffs  "that  if  it  was  not  right 
they  would  make  it  right."  The.  boiler 
burst,  and  besides  direct  damage,  the 
defendants  were  obliged' to  hire  another  tug 
to  carry  on  its  work.  The  defendants 
admitted  the  plaintiffs'  claim  ,for  goods  sold 
and  delivered,  and  counterolaimed,  alleging 
breach  of  express  warranty  of  the  boiler, 
claiming  direct-  and  consequential  dam- 
ages:— ^Held,  at  the  trial  upon  the  counter- 
claim, that,  on  the  evidence,  the  injury  was 
caused  by  defective  construction  of  the 
boiler,  and  that  its  steam  pressure  capacity 
was  not  as  aigreed.  That  the  contract  as 
to  the  form  of  the  boiler  was  waived,  but 
that  the  agreement  to  "make  it  all  right," 
etc.,  amounted  to  a  general  warranty  of  fit- 
ness fpr  the  purpose.  That  the  defendants 
were  entitled  to  recover  the  costs  of  piittqig 
the  boiler  in  the  condition  originally  agreed 
^upon,  but  not  the  amount  paid  for  hire  of 
another  tug  during  the  delay,  on  the  ground 
that  such  liability  was  not  contemplated  by 
the  contract.  Plaintiffs  appealed  to  the 
Full  Court,  and  defendants  cross-appealed 
claiming  that  the  judgment  should  be 
increased  by  allowing  the  consequential 
damages  clainied: — ^Held,  on  appeal,  that 
apart  from  any,  in  this  case  doubtful, 
express  warranty,  there  is  an  implied 
warranty  by  a  mamifaeturer  of  goods 
for  a  particular  purpose  that  they 
are  fit  for  that  purpose,  and  that, 
upon  the  evidence,  the  defendants  were 
entitled  to  recover  for  the  breach  of  such 
warranty.  That,  on  the  facts,  the  conse- 
quential damage  which  en^sued  from  the 
bursting  of  the  boiler  must  be  taken  to  have 
^een  within  the  conteniplation  of  the  par- 
ties to  the  contract,  as  an  accident  to  the 
boiler  would,  in  the  known  circumstances 
of  the  defendants,  necessitate  the  hire  by 
them  of  another  tug.  William,  Hamilton 
Mcmufactwri/ng  Go.  v.  Victoria  Lumber  amd 
_  Mawufactwring  Go.';  4  B.C.R.  101 ;  26  S.C.R. 
96. 

3.  Measure  of  damages.] — ^In'an  action 
(by  counterclaim)   for  damages  for  breach 
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of  warranty  of  an  engine  sold"  and  delivered 
by  plaintiffs  to  defendants,  the  warranty 
and  its  breach  were  proved  at  the  trial. 
Walkem,  J.,  delivered  judgment,  ordering 
the  engine  to  be  returned  to  the  defendants 
and  assessed  the  damages  to  be  recovered 
on  that  basis.  Upon  appeal  to  the  Full 
Court:— Held,  overruling  Walkem,  J., 
reversing,  the  oijder  for  re-delivery  of  the 
engine  and  directing  a  re-assessment  of 
damages,  a  completed  sale  of'  chattels  can- 
not be  rescinded  for  breach  of  warranty. 
William,  Hamilton  Manufacturing  Company 
V.  Knight  Bros.,  5  B.C.R.  391." 


D.  Oontraots  of  Services  or  Employment. 

1.  Negligence  of  agent  in  valuing  land.] 

-r-In  an  action  for  damages  against  agents 
of  a  mortgagee  for  negligence' in  not  procur- 
ing an  accurate  valuation  of  the  lands  or  a 
good  security  for  the  loan,  the  ■  property 
having  been'put  up  Tor  sale  under  the  mort- 
gage and  proving  unsaleable,  the  measure 
of  dainages  is  not  the  amoijnt  loaned,  with 
interest,  but  the  difference  between  that 
amount  and  the  actual  value  of  the  land. 
Wolley  V.  Lowenherg,  Harris  &  Co.,  3 
B.C.R.-4l'6;    25  S.O.R.  51. 

2.  Wrongful  dismissal.] — ^The  defendant 
employed  the  plaintiff  under  a  written 
agreement  in  the  following  terms:  "As  a 
draughtsman  and  -generally  in  survey  work 
for  three  months  or  until  the  drafting  and 
survey  work  in  connection  with  a  certain 
contract  to  survey  certain  Canadian  North- 
ern Pacific  Railway  Company's  rights  of 
way  held  by  the  employer,  at  $165  per 
month,  and  thereafter  to  complete  a.  term 
of  three  years  from  the  date  of  this  agree- 
ment in  the  said  employment  at  the  rate  of 
$125  per  nionth."  Plaintiff  worked  under 
the  $165  wage  for  nine  and  a  half  months, 
when  the  defendant  told  him  tha:t  the  con- 
tract with  the  Canadian  Northern  Pacific 
Railway  was  completed  and  he  (plaintiff) 
would  in  future  work  under  the  $125  wage. 
The  facts  were  that,  although  the  defendant 
had  been  paid  in  full  for  his  work  under  the 
contract,  the  drafting  had  not  been  com- 
pleted. On  the  following  day  the  defendant 
asked  the  plaintiff  to  make  certain  changes 
in  this  drafting,  which  plaintiff  refused  to 
do  under  the  $125  wage.  He  was  dis- 
missed:— Held,  that  there  was  a  breach  of 
contract  and  that  the  measure  of  damages 
.  be  $165  per  month  from  the  date  of 
plaintiff's  discharge  to  the  time  of  his  new 


employment.      Pas  v.   Johnson,-  18   B.C.R. 
159. 

3.  Mitigation.]  — In  order  to  recover 
damages  for  wrongfid  dismissal,  a  plaintiff 
must  show  an  endeavor  and  failure  to 
obtain  other  employment.  Lamberton  v. 
Vancouver  Temperance  Hotel  Co.,  11  B.C.R. 
67. 

B.  Carriage  of  Q^oods. 

1.  Plans  of  architect.] — Architectural 
plans  of  a  building  submitted  in  competi- 
tion and  not  accepted,  were  in  the  course 
of  transit  destroyed  by  fire: — ^Held,  that  the 
proper  measure  of  damages  is  the  value  of 
the  plans  to  the  architect  for  exhibition 
purposes,  and  not  the  cost  of  their  repro- 
duction. Nicolais  v.  Dom/mion  Express 
Company,  20  B.C.R.  8. 

2.  Delay.] — The  measure  of  damages  for 
delay  in  delivery  i«  the  amount  of  interest 
at  the  legal  rate  upon,'^  value  of  the  goods 
imtil  the  date  of  Judgment.  Hamilton  v. 
Hudson's  Bay  Co.,  1  *aR.,  Pt.  II.,  1,  176. 


F.  Assault. 

Assault.] — ^Where  i|;  is  proved  that  an 
assault  has  been  committed  the  plaintiff  is 
entitled  to  redress,  and  the  jury  is  bound 
to  consider  all  the  circumstances  which 
may  aggravate  or  mitigate  the  damages. 
Stater  v.  WUtts,  16  B.C.R.  36. 


G.  Trespass  to  Land. 

1.  Wilful  or  negligent.] — In  the  case 
of  ia  wilful  or  negligent  trespass  and  wrong- 
ful cutting  of  timber,  the  trespasser  must 
pay  the  fair  market  "^rice  of  the  timber^  cut, 
less,  the  cost  of  felling  the  trees  and  fitting 
them  for  removal,  and  where,  owing  to  the 
trespass,  there  results  an  increase  in  the 
cost  of  logging  the  timber  remaining,  such 
increased  cost  is  recoverable  as  damages. 
Adams  Powell  Timber  Co.  v.  Canadian 
Puget  Sound  Co.,  19  B.C.R.  573. 

2.  Continuing  trespass  after  warning.] 
— ^Where  the  trespass  complained  of  is  com- 
mitted through  an  error  in  the  survey  of 
lands,  the  trespasser,  by  continuing  the 
trespass  after  being  warned  of  the  error,  is 
not  thereby  to  be  deemed  a  deliberate  and 
wilful  trespasser,  and  the  damages  are  to 
be  limited  to  the  value  of  the  'standing 
timber.  Joseph  Chew  Lumber  Co.  v.  Howe 
Sound  TOnher  Co.,  18  B.C.R.  312. 
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3.  Abttracting  ore.]— It  is  ^^^  ^^^  °* 
a  mine  owner,  when  his  workings  approach 

'  '  his  boimdaries,  to  proceed  with  caiation  and 
make  surveys  to  prevent  encroaichlnents  on 
adjoining  properties,  and  the  least  evidence 
of  bad  faith  on  his  part  will  make  every 
intendment  in  favour  of  the  injured  party. 
The  measure  of  damages  for  ore  negligently 
abstracted  by  trespass  workings  is  the  same 
as  if  the  trespass  is  wilful,  and  only  the 
cost  of  bringing  the  ore  to  the  bank  will  be 
allowed.  The  value  of  the  ore  so  abstracted 
is  its  value  to  its  owner  at  the  time  of  the 
taking.  Observations  upon  the  burdens 
which  a  trespasser  must  assume,  tost 
Chance  Mining  .Co.,  Limited  v.  Americah, 
Boy  Mining  Co.,  Limited,  2  M.M.C.  150. 

4.  Nominal  damages.]  — Unless  actual 
damages  be  shown,  nominal  damages  only 
will  be  allowed  for  trespass.  Woodhury  v. 
nudnut,  1  B.C.R.,  Pt.  11.,  39;    1  M.M.C.  31. 


H.  Injury  to  Personal  Property. 

Seeking  damages.] — Where  the  plaintiff 
could  have  prevented  the  seizure  of  his 
goods  for  taxes  by  disclosing  the  true  facts, 
but  failed  to  do  so,  and  instead  encouraged 
the  eommission  of  the  trespass,  with  an  eye 
to  damages,  he  was  held  entitled  only  to 
the  auction  price  of  the  goods  seized  and 
sold.  Tedder  v.  Chadsey,  1  B.C.R.,  Pt.  II., 
76. 

IV.  Loss  OF  Pbohts.  . 

1.  Agreemt^nt  to  build  and  lease  hotel.] 

— Upon  a  reference  ordered  to  assess  the 
damages  in  an  action  for  'breach-  by  the 
defendant  of  an  agreement  to  erect  and  lease 
a  hotel  to  ^ToLe  plaintiff  for  a  term  of  years 
at  a  rental  agreed  upon: — ^Held,  on  an 
application  to  vary  the  registrar's  report, 
that  the  plaintiffs  were  entitled  to  the  difc 
ference,  if  any,  between  the  agregd  rental 
and  the  value  of  the  term,  and  the  registrar' 
improperly  ^eluded,  as  too  remote,  the 
testimony  of  those  who;  as  part  of  their 
business  or  calling,  take  part  in  the  buying 
and  selling  of  hotels  or  in  the  selection  of 
sites  for  that  purpose.  This  evidence  ^should 
be  received  and  considered.  It  is  for  the 
registrar  to  say  what  weight  should  be  given' 
to  it.      Beatty  v.  Bauer,  18  B.CJl.  161. 

2.  Agreement  for  lease.] — A  plaintiff 
in  an  action  for  breach  of  an  agreement  to 
let  a  store  to  him  is  not  entitled  to  recover 
damages,  for  the  loss  of  prospective  profits 
from  the  sale  "of  goods  purchased  with   a 


view  to  their  sale  ii^  the  premises  merely 
because  he  was  uuable  to  obtain  other  suit-  ■ 
able  premises  for  that  purpose.    MoLerinan 
V.  MilUngton,  5  B.C.R.  345. 


DEBTOR. 

See  Aebbst  and  Impeisonment  for  Debt. 


DECEIT. 

See  MiSBBPEBSBNTATION   AND   FBAUD. 


DEEDS. 

I.  Classes  or,  346. 
II.  Deliveby,   346. 
III.  Construction  of,  346. 

A.  Covenants,  346. 

B.  Falsa  demonstratio  non  noeet,  347. 

C.  paresis,  347. 


I.  Classes  of. 

Nature  of.] — ^There  is  a  substantial  dia- 
tinction  between  a  conveyance  and  an  agree- 
ment to  convey.  Where,  therefore,  an 
agreement  provided  for  a  formal  conveyance 
by  one  party  to  the  other  party  of  the  lat- 
ter's  moiety,  upon  the  latter's  request: — 
Held,  that  provisions  respecting  partition 
of  the  property  did  not  come  into  effect 
until  the  execution  Of  such  conveyance. 
Angus  and  Shaughnessy  and  the  Columbia 
and  Western  Railway  Gompa/ny  v.  Heinze, 
14  B.CEr.  157;  42  S.C.R.  416. 

11.  Delivbbt. 

Date  of  Uking  effect.] — A  deed  purport- 
ing to  have  been  signed,  sealed  and  delivered 
is  complete  and  binding  as  frpm  the  date 
of  execution,  though  it  remains  in  the 
grantor's  possession,  unless  there  remains 
some  act  to  be  done  by  the  other  party  to 
declare  his  adoption  of  it.  Elson  v.  North 
American  Life  Assurance  Co.,  9  B.C.R.  474. 


III.    CONSTETJCTION    OF. 

A.  Covenants. 

1.  Corporation  sole — Covenant  by.]— 

A  covenant  by  a  corporation  sole,  deserioed 
in  his  corporate  capacity,  expressed  to.  be  on 
behalf  of  himself,  his  heirs,  executors  and 
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administratora,  will  not  bind  his  successors 
"  in  office.     Paris  v.  Bishop  of  New  Westmin- 
ster, 5  B.O.R.  450. 

2.  Express  and  implied.] — An  express 
covenant  overrules  and  excludes  an  implied 
covenant.     Bitliet  v.\Beaven,  SJB.C.'R.  457. 


B.  Falsa  Demonstratio  Nan  Nooet. 

Statute  of  frauds — ^Misdescription — ^Parol 
evidence  to  explain.  ]-^B.,  on  behalf  of  D., 
negotiated  with  C.  for  the  purchase  of  the 
property  on  the  north-west  corner  of  Hast- 
ings Street  and  Westminster  Avenue,  Van- 
couver, and  D.  drew  up  a  receipt  for  the 
part  payment  of  the  purchase  price,  leaving 
the  description  blank  for  C.  to  fill  in,  as  he 
did  not  know  the  land  registry  description, 
but  adding  the  description  "N.-w.  cor.,  etc.," 
below  the  space  reserved  for  C.'s  signature. 

B.  took  the  receipt  to  C.  and  paid  him -$10 
and  he  filled  in  the-  blank  descriptions  as 
lots  9  and  10,  Block  10,  and  signed  the 
receipt.  Lots  9  and  10  were  on  the  north- 
east corner,  and  were  not  owned  by  C, 
whereas  Lots  9  and  10,  Block  9,  were  on 
the  north-west  corner,  and  were  owned  by 

C.  -B.  sued  to  have  the,  agreement  or  receipt 
rectified  or  reformed  so  as  to  cover  Lots  9 
and  10,  Block  9,  and  to  have  the  agreement 
specifically  performed: — ^Held,  that  it  was 
the  property  on  the  north-west  corner  that 
the  parties  had  in  contemplation,  and  thaC 
C.  filled  in  the  wrong  description  either  by 
miatake  or  fraud,  and  that  the  plaintiff  was. 
entitled  to  specific  performance  of  the  true 
agreement.  Borland  v.  Ooote,  10  B.C.E,. 
493 ;    35  S.C.R.  282. 


O.  Parcels. 

1.  Survey.]  — In  questions  relating  to 
boimdaries  and  descriptions,  and  generally 
of  parcel  or  ncf  parcel,  parol  evidence  is 
admissible  to  show  the  situation  of  the 
land,  and  the  marking  out  of  the  Boundar- 
ies on  the  land  itself,  and  this  evidence  is 
entitled  to  prevail  over  the  descriptions  in 
the  written  instruments.  Johnston  v. 
Clarke,  1  B.C.E.,  Pt.  II.,  56,  81. 

2.  Access     to     tidal     waters.]   —  The 

description  "having  a  frontage  of  forty  feet,' 
more  or  less,  on  Store  Street,  and  running 
back  to  the  harbour"  is  sufficient  to  include 
all  land  within  the  side  lines,  extending 
from. Store  Street  to  the  harbour  or  bay, 
according  to  the  curvature  of  the  shore  line, 


up  to  which  the  tide  flows.      McEwen  v. 
Anderson,  1  B.C.R.,  Pt.  II.,  308. 

3.  Exceptions.] — In  the  case  of  a  con- 
tract to  sell  lands  containing  no  exceptions, 
the  purchaser  is  entitled  to  a  conveyance 
without  any  exception  of  the  minerals. 
Hobis  V.  Esquimau  and  NamoA/mo  Railwa/^ 
Company,  6  B.C.R.  228 ;    29  S.C.R.  450. 

4.  Peninsula.] — On  the  8th  of  June, 
1887,  a  portion  of  land  near  the  City  of 
Vancouver,  and  known  as  Stanley  Park,  was 
handed  over  to  the  municipality  for  an 
indefinite  period  for  use  as  a  public  park. 
The  land,  which  had  been  an  Imperial  mili- 
tary' reserve,  had  been  transferred  to  the 
Dominion  on  the  7th  of  March,  1884.  The 
City"?  petition,  presented'  in  1886  to  the 
Dominion,  asked  for  "that  portion  of  land  ^ 
[described  as  within  the  City  limits]  known 

as  the  Dominion  Government'  military 
reserve  near  the  First  Narrows  . 
bounded  on  the  west  by  English  Bay  a,nd  on 
the  east  by  Burrard  Inlet."  Adjacent  to 
the  peninsula  known  as  Stanley  Park,  and 
within  Vancouver  harbour,  is  a  small  island, 
and  there  was  some  evidence  that  at  cer- 
tain stages  of  the  tide  during  the  year  there 
was  bare  land  between  the  island  and  the 
peninsula.  Shortly  prior  to  the  8th  of 
Jime  above  mentioned,  the  City's  boundaries, 
by  an  amendment  to  the  charter,  were 
stated  so  as  to  extend  down  to  low  water 
mark.  It  was  contended  for  the  City  that 
this  made  the  island  a  portion  of  the  park. 
But  in  all  charts  and  maps  the  land  was 
shown  as  an  island.  The  City  assumed  to 
use  the  island  as  a  portion  of  the  park,  and 
built  out  to  it  a  toot-bridge,  which  after- 
wards was  allowed'  to  fall  into  disuse  and 
decay.  Plaintiffs'  predecessor,  in  1898, 
applied  for  -  a  lease  of  the  island,  and 
although  the  City  was  notified  of  such 
application,  no  reply  was  given  until  when, 
in  February,  1899,  an  order  was  passed 
authorizing  the  Minister  of  Militia  to  grant 
a  lease  for  25  yeais,-  the  City  protested  and 
asserted  a  right  to  possession  of  the  island 
under  the  terms  of  the  order  of  the  8th  of 
June,  1887.  A  question  then  arose  between 
the  Province  and  the  Dominion  as  to  the 
ownership  of  the  island,  resulting  in  favour 
of  the  Dominion.  In  consequence,  the  City 
opened  negotiations  with  the  Dominion  for 
a  lease  of  Stanley  Park,  and  sought  to  have 
Deadman's  Island  specifically  included  in 
such  lease.  Eventually  a  lease  was  executed 
of  "all  that  portion  of  the  City  of  V!t.noou- 
ver    (and    the   foreshore   adjacent   thereto, 
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bounded  by  the  western  limit  of  district 
'lot  185,  group  1,  New  Westminster 
District,  as  shown  on  the  officiaJ  plan 
thereof  filed  in  the  Land  Registry 
ofiioe  at  Vancouver)  and  the  low  water 
mark  of  the  waters  of  Burrard  Inlet, 
the  First  Narrows  and  En^ish  Bay,  and 
being  all  that  peninsula  lying  to  the  wSst 
and  north  of  said  district  lot  185,  known  as 
'Stanley  Park.' "  The  lease  was  also  "sub- 
-  ject,  until  their  determination,:  to  any  exist- 
ing leases  of  portions  of  said  land."  Two 
small  portions  of  Stanley  "Park  were  leased 
.  to  athletic  clubs: — ^Held,  tha,t,  in  all  the 
circumstances,  the  City's  lea^e  granted  in 
1908  -embraced  only  the  portion  of  the 
reserve  set  out  in  the  peninsula.  Vancou- 
ver Lumber  Company  v.  The  Corporation 
of  the  City  of  Vancouver,  15  B.C.R.  432.; 
1911,  A.a  711. 

5.  Precious  metals.] — ^Precious  '  metals 
pass  only  by  apt  and  precise  vitords,  and  the 
use  of  the  words  "all  mines,  minerals  and 
substances  whatsoever,"  in  a  grant  from  the 
Crown  did  not  pass  such  metals  to  the 
grantee.  Bainiridge  v.  Esquimau  anS 
Nanaimo  Railwfly  Company,  4  B.C.R.  181; 
1  M.M.C.  98;    1896,  A.C.  561. 

6.  Precious  metals — Grant  of.] — ^Where 
the  Crown  has  granted  the  precious  metals 
in  a  parcel  'of  land,  a  conveyance  of  such 
parcel  by  the  grantee  of  the  Crown  to  » 
third  person  in  the  ordinary  form  will  pass 
the  precious  metals,  although  not  specially 
mentioned.  Re  St.  Eugene  Co.,  7  B.C.R. 
288;    1  M.M.C.  406. 
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I.  Paeties  Entitled  to  Sue. 


Corporation.]— A  non-trading  corpora- 
tion, having  the  right  to  acquire  property 
which  may  be  the  source  of  income  or 
revenue,  the  transaction  of  the  business 
incidental  thereto  creates  a  reputation, 
rights  and  interests  similar  to  those  of  an 
individiial  or  a  trading  corporation,  and 
must  have  the  same  protection  and  immvmi- 
ties,  and  be  given  the  same  remedies,  in  case 
of  injury,  as  a  trading  corporation.  Chinese 
Bmpi/re  Reform  Association  v.  Chinese  Daily 
Newspaper  Publishing  Company,  Limited, 
13  B.C.R.  141.  ,  ' 

'  II.  Who  Liable. 

Litrfoility  of  husbandfor  wife's  libel.]— 

In  an  action  against  husband  and  wife  for 
dfiAiages  for  a  libel  published  by  the  latter, 
the  jury  returned  a  verdict  for  $10 : — ^Held 
that  the  husband  was  liable,-  and  that  the 
costs  should  follow  the  event.  Maokenme 
V.  Cunningham  and  wife,  8  B.C.R.  206. 


III.  What  Actionable. 

A.  In  General. 

Black-leg.] — The  epithet  '-'blaok-le^'  is 
libellous.  Eugo  v.  Todd,  I  B.C.R.,  Pt.  U., 
369. 

B.  Injurious  to  Business  Reputation. 

1.  Trade  credit.]— :In  a  mortgage  fore- 
closure action,  the  Lion  Brewery  Company, 
as  second  mortgagees,  was  joined  as  a  party 
defendant,  and  a  mercantile  agency  pub- 
lished in  a  notice  or  circular,,  distributed 
amongst  its  subscribers,  that  a  writ  had 
been  issued  against  the  Lion  Brewery  Com- 
pany claiming  foreclosure'  of  a  mortgage 
akd  indicating  by  means  of  the  words  "et 
al."  that  there  were  other  defendants: — 
Held,  in  an  action  by  the  Lion  Brewery 
Company  against'  the  mercantile  agency, 
that  the  publication  was  libellous  and  not 
privileged.  Lion  Brewery  Company,  Lim- 
ited V.  The  Bradstreet  Company,  9  B.C.R. 
435. 

2.  Poster  advertising  accounts  for 
sale.]—  Defendant,  a  debt  collector, 
printed  a  poster  containing  the  names  of 
persons  from  whom  he  was  employed  to 
make  collections,  showing  the  amounts  and 
the  nature  of  the  accounts  set  opposite  the 

-respective    names,    under    the    heading,    in 
large  letters:    "Accounts  for  sale,  Victoria, 
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B.  C.  The  British  Columbia  Commercial 
Agency  offers  the  following  accounts  for 
sale  at  their  office,"  etc^  This  poster,  whioh 
showed  the  name  of  the  plaintiff  as  a  debtor 
for  a  drug  bill  of  $9.67,  defendant  sent  to 
him,  and  to  each  of  the  persons  on  the  list, 
together  with  a  circular  stating:  "You  may 
still  have  your  name  lifted  by  paying  the 
amount  on  ot  before  the  27th  insi.,  after 
which  date  the  posters  will  positively  be 
issued."  An  interim  injunction  having  been 
granted  to  restrain  further  publication:— 
Held,  on  motion  to  continue  the.  injunction 
till  the  hearing,  that  the  poster  was  libel- 
lous, and  the  innuendo  implied  was  not 
merely  that  the  plaintiff  -  was  justly 
indebted  in  the  sum  mentioned,  but,  that  he 
was  dishonest  and  insolvent;  and  held,  on 
appeal  that  the  poster  was  in  fact  in  the 
eyes  of  the  public  a  black  list,  implying  that 
all  ordinary  efforts  to  obtain  payment  had 
failed,  and  that  the  debtor  was' either  dis- 
honest or  insolvent.  Wolfenden  v.  Giles, 
2  B.C.D.  279. 


C  Ohwrges.  Agaiiist  Public  Officials. 

Corrupt  partner^ip  of  Minister  of 
Crown.] — ^W.  a  ,  judge  of  the  Supreme 
Oovirt  of  British  Columbia,  i  brought  an 
action  against  H.,  editor,  -for  a  libel  con- 
tained in  the  following  article,  published  in 
his  paper:- — -"The  McNamee-Mitchell  Suit. 
In  the  sworn  evidence  of  Mr.  McNamee 
defendant  in  ihe  suit  of  McKenna  v. 
McNamee,  la.tely  tried  at  Ottawa,  the  fol- 
lowing passage  occurs:  Six  of  them,  were 
in  partnership  (in  the  dry  dock  contract) 
out  in  British  Columbia,  one  of  whom  was 
the  Premier  of  the  Province.  The  Premier 
of  the  Province  at  the  time  referred  to  was 
Hon.  Mr.  Walkem',  now  a  judge  of  the 
Supreme  Court.  Mr.  Walkem's  career  on 
the  bench  has  been  above  reproach.  His 
course  has  been  such  as  to  win  for  him  the 
admiration  of  many  of  his  old  political 
enemies.  But  he  owes  it  to  himself  to  refute 
this  charge.  We  feel  sure  that  Mr. 
McNamee  must  be  labouring  under  a  mis- 
take. Had  the  statement  been  made  off  the 
stand  it  would  have  been  scouted  as  untrue ; 
but  having  been  made  under  the  sanctity  of 
an  oath  it  cannot  be  treated  lightly  nor 
allowed  to  pass  unheeded."  The  innuen- 
does alleged  by  the  declaration  to  be  con- 
tained in  this  article  were :  1.  That  W.  cor- 
ruptly entered  into  partnership  with 
McN'amee   while    holding    offices    of    public 


trust,  and  thereby  unlawfully  acquired 
laxge  sums  of  public  money.  2.  That  he 
did  so  under  the  cloak  of  his  public  posi- 
tion and  by  fraudulently  pretending  that 
he  acted  in  the  interest  of  the  Government. 
3.  That  he  committed  criminal  offences  pun- 
ishable by  law.  4.  That  he  continued  to 
hold  his  interest  in  the  contract  after  his 
elevation  to  the  bench: — HeM;  that  the 
article  was  susceptible  of  the  first  of  the 
above  innuendoes  but  not  of  the  others, 
_which  should  have  been,  but  were  not,  dis- 
tinctly withdrawn  from  the  consideration 
of  t^e  jury  at  the  t^ial.  On  the  triil  the 
jury  found  a  verdict  for  the  plaintiff,  with 
$2,500  damages: — Held,  that  the  case  was 
improjierly  left  to  the  jury,  but  the  only 
prejudice  sustained  hy  the  defendant  therehy 
was  that  of  excessive  damages,  and  the  ver- 
dict might  stand  on  the  plaintiff  consenting 
to  the  damages  being  reduced  to  $500. 
David  W,  Biggins  v.  The  Honourable  George 
Anthony  Walkem,   17  S.C.R.  225. 

D.  Slander  by  Wvrds  AcUomible  per  se. 

1.  Impvftation.of  offense.] — ^In  an  action 
of  slander  for  words  used  imputing  an 
offence,  which  though  non-criminal,  and  not 
being  an  indictable  offence  under  the  Code, 
yet  affects  a  person's  status  as  a  public  offi- 
cer, the  plaintiff  is' entitled  to  have  the- ease 
go  to  the  jiury  without  making  out  a  prima 
facie  case  of  special  damage  suffered.  TV. 
V.  A.,  13  B.C.R.  333. 

2.  Prejudicial  to  a  man  in  his  calling.] 
— ^To  impute  unnatural  sexual  intercourse 
to  a  foreign  consul  is  actionable  without 
proof  of  special  damage.  W.  v.  A-.,  13 
B.C.R    333. 

IV.'  Publication. 

What  constitutes.] — ^Defendant  took  a 
copy  of  an  alleged  libellous  resolution  to  the 
editor  of  a  newspaper,  who  dictated  it  to  his 
stenographer  and  handed  defendant's  copy 
back  to  her.  Before  the  stenographer 
extended  his  notes,  another  copy  of  the  reso- 
lution was  found  in  the  office  and  from  it 
the  printer  set  up  the  type: — Held,  there 
was  evidence  of  publication  to  be  submitted 
to  the  jury.  Mo/Ckengie  v.  Cunningham,  8 
B.CR.  36. 

V.  Defences. 
A.  Fair  Comment. 

Soliciting     public     subscriptions.] — 

Defendants   published  on   page    1    of   their 
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newapapej  an  article  stating  that  some 
women  from  Seattle  had  been  canvass-^ 
ing  some  time  ago  in  Victoria  for  sub^ 
scriptions  for  a  bogus  foundling  institution 
and  on  being  questioned  by  the  police  had 
left  town :  on  page  8  of  the  same  issue 
there  was  an  article  stating  that  two-^ladies 
for  the  past  few  day's  h»d'  been  selling 
tickets  f^>r  a  recital  by  one  Greenkaf  and 
that  the  tickets  were  being  sold  "in  a  man- 
ner similar  to  those  for  a. recital  by  a  gen- 
tlemen of  the  same  name  nearly  two  years 
ag6,  which  was  ostensibly  for  the  benefit  of 
the  Orphanage,  but  which  the  promoters 
were  obliged  to  abandon."  The  manner  of 
selling  tickets  was  as  a  fact  the  same  in 
both  cases: — Held,  that  the  article  on  page 
1  did,  not  necessarily  refer  to  the  plaintiff 
and  that  the  article  on  page  8  was  fair 
comment  on  a  matter  of  public  interest  and 
was  true.  Wiles  Y.  The'  Vidt'oria  Times 
Printing  and  PuMishmg  Company,  Limited 
hiaUlity,  11  B.CJa:   143. 


B.  Puhlication  of  Apology. 

Apology     must    be     unconditional.] — ^A 

statement  of  defence  alleged  that  the  defend- 
ants were  willing  to  publish  such  an  apology 
as  thB  plaintiff  could  reasonably  require: — 
Held,  that  the  defendant,  should  admit  that 
the  charge  was  unforanded,  that  it  was  made 
witfaoiit  proper  information,  and  that  he 
regrets  that  it  was  published  in  his  news- 
-paper.  He  should  not  offer  to  make,  but 
actually  make^and  publish  at  once  such  an 
apology,  expressing  sorrow,  and  withdraw- 
ing the  imputation.  Haste  v.  Times  'Pub. 
Co.,  1  B.C.K.    Pt.  II.,  365. 


VI.  Pbacticb. 

A.  Wunotion  pf  'Jwy. 

Libel  or  no  libel.] — ^Plaintiff  was  in  1910 
an  alderman  of  the  City  of  Vancouver.  At 
a  meeting  of  the  City  Council  held  in  March, 
1910,  he  moved  a  resolution  calling  the 
attention  of  the  authorities  of  adjoining 
municipalities  to  proposed  real  estate  subr 
divisions,  and  asking  them  to  look  carefully 
into  all  subdivision  plans  submitted  for 
their  approval.  He  made  some  remarks  in 
support  of  his  resolution,  in  which  he 
referred  to  the  undue  boosting  of  real  estate 
by  dealers,  wild  cat  subdivisions,  hotels  on 
mountain  tops,  etc.  The  resolution  and  the 
plaintiff's   remarks   were   published   in   the 


News- Advertiser  newspaper,  and  on  the  fol- 
lowing day  defendant  wrote  a  letter  to  that 
paper  commenting  on  plaintiff's  remarks, 
and  referred^  to  plaintiff's  connection  with 
an  hotel  in  Vancouver,  the  licence  of  which 
had  been  suspended  by  the  licence  commis- 
sioners, suggesting  that  plaintiff  bad  used 
his  position  as  alderman  to  secure  the 
licence  and  was  responsible  for  the  conduct 
of  the  hotel  business.  Plaintiff  then  took 
action.  A  trial  with  a  special  jury  resulted 
in  a  disagreement.  On  tue  second  trial  the 
verdict  returned  was  that  the  article  com- 
plained flf  "did  not-  amount  to  a  libel." 
Judgment  was  entered  for  the  defendant 
accordingly,  and  plaintiff  appealed.  No 
objection  was  made  to  the  charge  to  the 
jury: — Held,  that  the  question  of  libel  or 
no  libel  was  for  the  jury,  and  that  the  ver- 
dict should  not  be  disttirbed.  Hepbwn  v. 
Beattie,   16  B.C.R.  209. 

B.  Evidence. 

Police  Court  proceedings.] — ^Where,  in 
an  action  for  libel  against  a  nfewspaper  for 
publishing  an  incorrect  account  of  a  police 
court  trial,  it  is  sought  to  prove  what  was 
said  about  the  plaintiff  by  the  vritnesses  in 
the  police  court,  it  is  not  permissible  to 
cross-examine  the  plaintiff  on  this  subject, 
but  the  depositions  must  be  put  in  evidence. 
DicMnsoK  v.  The  World  Printing  amd  i%6- 
lishing  Go.    17  B.C.R.  401. 


C.  Interlocutory  Injunction. 

Poster — ^Advertising  accounts  for  sale.] 

— Defendant,  a  debt  collector,  printed  a 
poster  containing  the  names  of  persons  from 
whom  he  was  employed  to  make  collec- 
tions, showing  the  amounts  and  the  nature 
of  the  accounts  set  opposite  the  respective 
names,  under  the  heading,  in  large  letters: 
"Accounts  for  sale,  Victoria,  B.  C.  The 
British  Columbia  Commercial  Agency  offer 
the  following  accounts  for  sale  at  their 
office,"  etc.  Thjs  poster,  which  showed  the 
name  of  the  plaintiff  as  debtor  for  a  drug 
bill  of  $9.67,  defendant  sent  to  him,  and  to 
each  of  the  persons  on  the  list,  together 
with  a  circular  stating:  "You  may  still 
have  your  name  lifted  by  paying  the  amount 
on  or  before  the  27th  inst.,  after  which  date^ 
the  posters  will  positively  be  issued."  An 
interim  injimction  having  been  granted  to 
restrain  further  publication: — ^Held,  on 
motion  to  continue  the  injunction  till  the 


355 


DEFAMATION— DISTEESS 


356 


hearing:  That  the  poster  was  libellous, 
and  the  mnuendo  implied  was  not  merely 
that  the  plaintiff  was  justly  indebted  in 
the  sum  mentioned,  but  thai?  he  was  dis- 
honest and  insolvent: — Held,  on  motiion  to 
dissolve  injunction :  The  Court  will  interfere 
by  interlocutory  injunction  restraining  until 
the  trial  the  publication  of  what  clearly 
appears  to  be  a  libel.  On  appeal  to  Divi- 
sional Court: — Held,  per  Cresise  J.,  that 
the  poster  ^as  libellous.  It  was  in  fact, 
in  the  eyes  of  the  "public,  a  black  list,  imply- 
ing that  all  ordinary  efforts  to,  obtain  pay- 
ment had  failed,  and  that  the  debtor  was 
either  dishonest  or  insolvent.  That,  though 
in  England  the  Courts  have  not  of  late 
restrained-  ipublicatioh  before  the  question 
of  libel  had  been  submitted  to  a  jury,  there 
■is  undoubted- power  to  do  so  under  G.S.B.O., 
c.  31,  sec.  14,  and  appeal  should  be  dis- 
missed : — ^Held,  per  Drake;  J.,  that  as  the 
jurisdiction  is  one  never  admitted  before  the 
Judicature  V  Act,  and  the  exercise  of  it  niay 
prejudice  the  trial  of  the  action,  as  being  a 
conclusive,  opinion  that  the  matter  com- 
plained of-  is  defamatory,  it  should  be  very 
spa.«ingly  used,  and  in  practice  confined  to 
trade  libels,  and  appeal  should  be  allowed. 
Wolfendefi  v.  Chiles,  2  B.C.R.  279. 


D.  Pleadmgs. 

Pleading    matters    in    aggravation.] — ^In 

order  to  show  malice  in  a  libel  action  "the 
plaintiff  may  plead  all  facts  which  he 
intends  to  rely  upon  in  aggra,yati6n.of  dam- 
ages and  which  are  relevant  thereto  whether 
they  arose  before  or  after  publication,  but 
the  words  and  conduct  relied  on  must  be 
reasonably  proximate  in  time  and  character 
to  the  main  offence.  Eall/ren  v.  S olden, 
20  B.C.R.  489. 


E.  Costs. 

Nominal  damages.] — ^In  an  action  for 
libel,  where  the  plaintiff  recovered  only  five 
cents  damages,  it  was'  held  that  he  was 
entitled  to  costs,  there  being  no  evidence  of 
any  misconduct  on  his  part  or  any  reason 
shown  to  deprive  him  of  costs  other  than 
the  smallness  of  the  verdict.  "  Emerson  v. 
Ford-McGormelt,  Limited,  16  B.C.R.  193. 


DEFENCE. 

See  Pleadings. 


DENTISTRY, 


1.  Unprofessional  conduct,] — Where  a 
professional  class  is  governed  by  a  statute 
applying  specifically  to  that  profession,  and 
such  statute  prescribes,  the  manner,  in  which 
the  members  of  the  profession  shall  carry  on 
their  business,  it  is  unprofessional  conduct 
to  carry  it  on  (Stherwise.  In  re  Moody  ancT 
tfie  College  of  Dental  Burgeons,  14^,  B.C.R.I 
206. 

2.  Powers  of  Council.]— Sec.  39  of  the 
Dentistry  Act,  empowering  the.  Couheil  of 
the  College  of  Dental  Surgeons  to  erase  the 
name  of  a  practitioner  guilty  of  infamous 
or  unprofessional-  conduct,  applies  to  acts 
committed  by  a  member  before  registration 
ijnder:the  Act.  G- — r-  v.  The  College  of  .. 
Dental  Burgeons  of  British  Columbia,  14 
B.C.R.  129.  .  / 

3.  Unqualified  assistant.]-r-rn  an  action 
by  a  qualified  dental  surgeon  for  a  balance 
due  for  professional. services,  when,  in  fact,, 
the  wofk  was  performed  by  an  unquali- 
fied assistant,  whose  remunerati^  imdei: 
arrangement  with  his'priiicipal  was  a,  per- 
centage of  the  price  of  the  work  he  did: — 
Held,  -that  there  was  a  violation  of  tha 
Dentistry  Act,  and  the  plaintiff  was  not 
entitled  to  recover.  Held-  further,  on  the 
defendant's  counterclaim  for  the  return  of 
moneys  paid  on  account  of  the  services  so 
rendered,  that  as  ^;he,  defendant  was  not,  at 
the  time  of  payment,  aware  tnat  the  plaintiff 
was  violating  the  law,  he  should  recover 
the  amount  so  paid.  Bv/rgess  v.  Zimmerli, 
19  B.C.R.  428. 


DISCONTINUANCE. 

See  Practice. 


DISCOVERY. 

See'  Practice. 


DISORDERLY  HOUSE. 

See  Cbiminal  Law. 


DISTRESS. 

Costs.]— Where  a  landlord  distrains  for 

,  rent,  and  a  settlement  is  effected  without 

proceeding  to  replevin  or  sale,  the  bailiff  is,' 

under  sec.  21  of  iihe  Distress  Act,  entitled 
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only  to  charge  for  levying  the  distress  and 
for  the  man  in  possession.  Bwnoroft  v. 
Rioha/rds,  18  B.C.R.  38. 


DIVORCE. 

I.   JUBISDICTION,   358. 

II.  Gbounds  of  Relief,  358. 
III.  Alimony,  359. 
IV.  Pbactice  and  Evidence,  360. 


I.   JTTBISMCTION. 

1.  Supreme  Court.]  -—  The  Supreme 
Court  of  British  Columbia  has  jurisdictioji 
to  entertain  a  petition  for  divorce  between 
persons  domiciled'  in  that  Province  and  in 
respect  of  matrimonial  oflfences  alleged  to 
have  been  committed  there.  Watt  v. 
Wo«,  13  B.C.R.  281;     1908,  A.C,  573. 

2.  Supreme  Court.]  — The  Divorce  and 
Matrimonial  Causes  Act,  1857,  is  in  force 
in  British  Columbia,  and  the  Supreme  Court 
of  the  Province  has  jurisdiction  thereunder. 
Sheppard  v.  Sheppa/rd,  13  B.C.R.  486. 

3.  Matrimonial  Causes  Act.]  —  The 
Supreme  Court  of  British  Columbia  has  all 
the  jurisdiction  conferred  on  the  Court  for 
Divorce  and  Matrimonial  Causes  by  the 
Matrimonial  Causes  Act,  1857  (20  &'  21 
Vict.,  c.   85),  as  amended  by  the  21   &  22 

Vict.    c.  108.      M ,  falsely  called  S 

v.  8 .  1  B.C.R.,  Pt.  I.,  25. 

4.  Appeal.] — ^There  is  no  appeal  to  the 
Court  of  Appeal  in  matrimonial  causes. 
Scott  V.  Scott,  4  B.C.R.  316. 

5.  Appeal.] — The  Court  of  Appeal  pos- 
sesses no  jurisdiction  to  hear  appeals,  final 
or  interlocutory,  in  divorce  proceedings. 
Brown  v.  Brown,  14  B.C.R.  142. 

6.  Domicile.] — The  petitioner,  owing  to 
acts  of  cruelty  aiid  misconduct,  left  her 
husband  in  Montreal,  where  the  parties 
were  domiciled,  and  came  to  British  Colum- 
bia, bringing  her  child  of  the  marriage,  a 
girl  of  eight  years,  with  her.  The  husband 
followed  and  commenced  proceedings  in 
British  Columbia  for  the  custody  of  the 
child.  While  in  British  Columbia  he 
renewed  the  acts  of  cruelty,  and,  apprehen- 
sive of  further  cruelty,  the  wife  commenced 
proceedings  for  a  judicial  separation.  He 
opposed  the  suit,  on  the  ground  that  there 
was  not  jurisdiction  in  the  Court  inasmuch 
as  he  was  not  domiciled  or  resident  in  Brit- 
ish Columbia; — ^Held,  that  the  husband  had 
established  sufficient  residence  to  give  the 


Court  jurisdiction  to  entertain  the  suit. 
Jamieson  v.  Jamieson,  14  B.C.R.  59. 

7.  Domicile.] — ^Petitioner  in  1895,  when 
aged  about  19  came  from  Ontario  to  British 
Columbia,  where  he  'spent  some  three  or  four 
years  in  different  places.  In  1899  he  mar- 
ried and  at  once  removed  to  the  North- West 
Territories.  In  1907,  satisfied  of  his  wife's 
infidelity,  he  "made  her  go  away,"  and  after 
some  flnanpial  arrangements  between  the 
Couple,  she  left  for  New  York,  since  which 
time  no  communication  has  passed  between 
them.  In  the  autumn  of  1908  be  came  to 
Vancouver,  British  Columbia,  and  took  a 
position  in  a  mercantile  house,  and  in 
January,  1909,  filed  a  petition  for  divorce, 
alleging  that  he  and  the  respondent  were 
domiciled  in  British  Columbia: — Held,  that 
he  had  not  acquired  a  dimicile  in  British 
Columbia  to  entitle  him  to  a  divorce. 
Adams  v.  Adams,  14  B.C.R.  301. 

8.  Domicile.] — On  a  petition  by  a 
husband  for  a  decree  of  divorce  it  appeared 
that  the  marriage  had  taken  place  in  Eng- 
land and  the  wife's  misconduct  and  her 
desertion  of  him  in  Manitoba.  After  her 
desertion  he  went  to  British  Columbia, 
where  he  acquired  a  domicilei.  The  wife  had 
never  been  in  British  Columbia,  nor  had 
the  petitioner  invited  her  to  join  him 
there:; — Held,  that  the  domicile  of  the  hus- 
band is  also  that  of  the  wife;  and  the  peti- 
tioner having  acquired  a^domicile  in  British 
Columbia  is  entitled  to  a  decree  of  divorce 
from  the  Supreme  Court  of  that  Province, 
Cutler  V.  Cutler,  20  B.C.R.  34. 

II.  Gbounds  of  Relief. 

1.  Petitioner   guilty   of  adultery.] — The 

Court  will  not,  unless  under  very  excep- 
tional circumstances  of  excuse  or  palliation, 
grant  a  divorce  to  a  petitioner  guilty  of 
adultery.     A.  v.  A.  and  K.,  14  B.CRT  1,65. 

2.  Consummation  impossible.] — ^Where 
consummation  of  the  inarriage  is,  on  the 
part  of  the  husband,  a  practical  impossi- 
bility, the  wife  is  entitled  to  a  decree  of 
nullity  of  marriage.  P.  (otherwise  0.)  V. 
P.,  11  B.CR.  369. 

3.  Apprehension  of  cruelty.] — The  con- 
duct of  a  husband  is  insufficient  to  support 
a  charge  of  cruelty  where  the  wife  states 
that  she  became  nervous  through  his  keep- 
ing a  razor  or  sharp  knife  under  his  pillow, 
but  does  not  state  that  she  feared  acts  of 
violence,  or  that  the  weapons  were  kept  by 
him  for  that  purpose.  Walsh  v.  Walsh, 
20  B.CR.  482. 
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4.  Intemperance  of  wife — Separation — 
Adultery  committed  after.]— Where  a  hus- 
band separates  from  hia  wife'  on  account  t)f 
her  intemperance,  but  makes  no  provision 
for  her,  thereby  leaving  her  without  any 
means  of  support,  he  is  not  entitled  to  a 
divorce  on  the  ground  of  adultery  com- 
mitted by  her  after  th&  separation.  For- 
rest V.  Forrest  wnd  Morton,  8  B.C.R.  19. 

5.  Cruelty — ^By  husband — 'Condonation 
of.] — Where  the  husband  had  been  guilty 
of  cruelty,  which  had  been  condoned,  but 
within  the  ^ix  mouths  subsequent  to  the 
condonation  had  been  guilty  of  violent  and 
harsh  treatment,  which  would  not  originally 
of  itself  constitute  a  ground  for  separation 
the  Court  granted  a  separation  to  the- wife. 
Toion  V.  Toim,,  7  B.C.R.  122. 


III.  Alimont. 

1.  Divorce    for    impotence.] — ^It    is    no 

objection  to  granting  permanent  alimony 
that  the  wife  has  obtained  a  decree  for 
divorce  on  the  ground  of  impotence.  Brown 
V.  Brqwfi,,  13  B.C.K.  73. 

2.  Agreement  to  forego  claims — Charge 
on   property.] — ^A  wife,  while  living  with 

,  her^usband,  agreed  in  writing,  in  con- 
sideration of  $1,000  in  cash,  and  the  trans- 
fer of  certain  furniture,  to  forego  all  claims 
against  him  as  a  husband.  Subsequently, 
having  discovered  that  he  was  guilty  of 
bigamy  and  adultery,  she  secured  a  decree 
nisi  for  the  dissolution  of  her  marriage,  and 
then  filed  a  petition  for  maintenance-: — 
Held,  that  the  husband's  conduct  precluded 
him  from  setting  up  the  agreement  as  a 
bar;  and  further,  that  as  the  agreement 
contained  no  covenant  not  to  apply  for  ali- 
mony if  legal  grounds  therefor  arise,  she  is 
entitled  to  alimony.  Held,  further,  that 
when  the  husband,  although  possessed  of 
valuable  real  estate,  swears  that  he  has  no 
income  from  that,  or  any  other  source  the- 
Ccflirt  may,  nevertheless,  make  an  order  for 
permanent  alimony  in  favour  of  the  -wife, 
and  will  secure  payment  of  it  by  charging 
the  husband's-  property.  Miller  v.  Miller, 
19  B.O.R.  563. 

3.  Interim  alimony.] — The  Court  has 
jurisdiction  to  grant  interim  alimony  pend- 
ing an  action  for  divorce.  Mellor  v.  Mellor, 
11  B.C.R.'327. 

4.  Cancellation  of  judgment.] — Where 
a  defendant  in  an  alimony  action,  in  defaxilt 
in  his  payments, ,  applies  for  an  order,  can- 
celling the  judgment  against  him,  he  must 


make  a  full  and  frank  disclosure  of  his 
affairs  since  the  obtaining  of  the  judgment, 
together  with  the  reasons  for  his  default. 
Mellor  v.  MeJ,lor,  16  B.G.R.  1. 


IV.  Peacticb  and  Evidence. 

1.  Compliance  with  rules  of  practice.] 

— There  is  necessity  for  careful  and  strict 
compliance  with  the  rules  of  practice  in  the 
steps  leading  up  to  the  hearing  of  proceed- 
ings -under  the  divorce  jurisdiction  of  the 
Supreme  Court.  Timms  v.  Timms,  15 
B.C.R.  39.  - 

2.  Signature  of  petition.] — Where  the 
petitioner  for  divorce  resides  -within  the 
jurisdiction, ,  the  petition  must  be  signed  by 
the  petitioner  personally,  except  when  cause 
is  sho-wn  to  justify  the  Court  in  dispensing 
with  that  formality.  Plo^Bman  v.  Plowman, 
14  BK).R.  164. 

3.  Non-appearance.]  —  Where  the 
respondent  has  been  served  with  a'  citation 
and  has  not  appeared,  service  of  notice  of 
subsequent  proceedings  in  the  cause  is  not 
necessary.     Timms  v.  Timms,  14  B.C.R.  410. 

4.  Defining  charges.]— On  a  petition  for 
divorce,  the  respondent  is  entitled  to  know_ 
clearly  the  charges  he  is  called  upon  to 
meet.  Thus,  the  cruelty  alleged  should  be 
such  as  to  cause  danger  io  life,  limb  or 
health,  bodily  or  mental,  or  a  reasonable 
apprehension  of  it;    and  where  there  is  an 

■  admission  of  adultery,  corroboration  will 
be  required  unless  the  admission  is  entirely 
free  from  suspicion.  Edmonds  v.  Edmonds, 
17  B.C.R.  28. 

5.  Specific  allegations.] — ^In  a  petition 
by  a  wife  for  a  judicial  separation  on  the 
ground  of  cruelty,  the  petition  should  show 
specifically  the  series  of  acts  of  cruelty 
relied  upon.  Timms  J.  Timms,  15  B.C.R. 
39. 

6.  Necessary  allegations.]^-In  the  affi- 
davit filed  by  the  petitioner  for  a  judicial 
separation  it  was  not  allegedthat  there  was 
no  collusion  or  connivance  bet-ween  the  par- 
ties;-— ^Held,  that  such  allegation  is  a  posi- 
tive statutory  requirement  preliminary  to 
the  issue  of  a  citation.  Timms  v.  Timms, 
14  B.C.R.  410.  ,        ~ 

7.  Jury.] — ^The  parties  in  an  action  for 
divorce  consented  to  an  order  that  the  trial 
should  take  place  before  a  judge  without  a 
jury.  A  decree  for  divorce  having  been  pro- 
nounce(f,  the  judge  proceeded  to  assess  the 
damages,  when  the  co-respondent  Invdked 
see.    33    of   the    Divorce    and    Matrimonial 


361 


raVOEGE— ELEGTIOlSrS 


362 


Causes  Act,  20  &  21  Vict.,  c.  85  (Imperial), 
which  provides  that  the  damages  to  be 
recovered  in  any  such  petition  (for  divorce) 
shall  in  all  oases  be  ascertained  by  the  ver- 
dict of  a  jury:^^Held,  that,  having  con- 
sented to  a  trial  without  a  jury,  he  was 
estopped  from  availing  himself  of  this  pro- 
vision. WilUams  v.  Williams  4nd  Button, 
U  B.O.R.  313. 

8.  Witness  at  former  trial.]— The  evi- 
dence of  a  witness  who  cannot  be  found, 
given-  at  a  former  trial  proving  miscon- 
duct, may  be  read  over  to  the  petitioner 
at  the  trial,  and  verified  by  her  as  a  correct 
note  of  such  evidence.-  Gunliffe  v.  OwnUffe, 
8  B.O.R.  18. 

9.  Decree  nisi.] — ^There  is  no  provision 
under  the  divorce  law  in  force  in  this  Prov; 
ince  for  granting  a  decree  nisi  in  the  first 
place.     Pwdy  v.  Purdy,  16  B.C.k  493. 


DOCTOR. 

See  Medicine. 


DYING  DECLARATION. 

See  EviDENCSE. 


DYKING,   DRAINAGE   AND 
IRRIGATION. 

Assessment.  ]  ^-In  .assessing  certain  lands 
under  the  provisions  of  the  Drainage, 
Dyking  and  Irrigation  Act,  the  Commis- 
sioners fixed  upon  a  uniform  rate,  reaching 
their  conclugion  from  their  pergonal  knowl- 
edge of  the  lands,  extending  over  many 
years,  and  without  making  a  personal 
inspection: — ^Held,  that  the  assessment  so 
made  was.  good.  British  GolMmhia  Land 
wnd  Investment  Agency,  Limited  v.  Fether- 
stone,  13  B.C.K  190. 


EASEMENT. 

Extent  of  grant,]— A ■  conveyance  of  a 
right  of  way  to  a  power  and  l^ht  company 
for  a  pole  line  and  any  other  purpose  which 
it  may  use  it  for  and  the  sole  and  absolute 
possession  of  the  right  of  way  does  not 
divest  the  grantor  of  his  right  to  cultivate 
the  right  of  way  in  such  a  manner  as  will 
not  interfere  wit^the  company's  poles  or 
pole  line.  Ta/rry  v.  'West  Kootenan/  Power 
and  Light  Oompam/,  11  B.C.R.  229. 


ECCLESIASTICAL  LAW. 


Columbia,  Bishop  of-— Constitution  and 
authority.] — ^Held,  on  an  application  for 
an  injunction,  that  though  the  letters  patent 
from  which  the  Bishop  of  Qolumbia  derives 
Ms  authority  do  not  confer  upon  him  any 
effective  coercive  jurisdiction  over  hifl 
clergy,  he  could  still  enforce  obedience  by 
having  recourse  to  the  Ciifil  Courts.  This 
Court  will,  on  proper  application,  supply 
coercive  jurisdiction  to  enforce  the  saatencas 
of  an  ecclesiastical  tribunal  of  assessors, 
appointed  in  accordance  with  the  provisions 
of  the  Church  Discipline  Act  (3  &  4  Viet., 
c.  86 )  so  far  as  its  provisions  are  applicable 
to  this  country,  virhen  the  finding  of  such 
tribunal  is  ,not  UBreasonfl,ble  and  the  pro- 
ceedings before  it  are  conducted  in  a  way 
consonant  with  the  principles  of  justice, 
as  understood-  in  a  Court  of  Equity.  Sub- 
sequently, at  the  hearing,  the  injunction 
'■was  made  perpetual.  Constitution  and 
authority  of  the  Bishop  of  Columbia  and 
General  Status  of  the  Church  of  England  in 
British  Columbia  considered.  Bishop  of 
CoVumiia  v.  CridgS,  1  B.C.R.,  Pt.  I.,  5. 


III. 
IV. 


ELECTIONS. 

I.   VOTEES,  362. 

A.  Right  to  vote,  362. 

B.  Qualification:   municipal,  363. 
II.  Re&isteation,  363. 

A.  In  general,  363. 

B.  Roll,  364. 
Recounts,  364. 
conibovebted  elections,  364. 
A.  Petition,  364. 
,B.  Amendment  of  petition,  365. 

C.  Practice  amd  procedure,  365. 

D.  Avoidam.ee  of  election,  366. 


1.  VOTEEg. 

A.  Right'  to    Tote. 

1.  Right  of  naturalized  Japanese  to  be 
registered  as  voters.] — Sec.  8  of  the  Pro- 
vincial Elections  Act,  which  purports  to 
prohibit  the  registration  of  Japanese  as 
Provincial  voters,"  is  intra  vires.  In  re  the 
Provincial  Elections  Act  and  In  re  Tomey 
Momma,  a  Japanese,  7  B.C.R.  368 ;  8  B.C.R. 
76;    1903,  A.C. 'l51. 

-  2.  Corporation.] — The  authorized  repre- 
sentative of  an  incorporated  company  is 
entitled,  under  the  Municipal  Elections  Act, 


363 


ELECTIONS 


364 


to  vote  at  elections  for  mayor  or  reeve,  and 
aldermen  or  councillors: — ^Held,  that  the_ 
provision  js  intended  to  restrict  such  voting 
power  to  one  representative  only  for  a  com- 
pany. Rex  V.  Miimovpal  Ooundl  of  North 
Saanich,  15  B.C.R.  1. 


B.  QuaUfioation :   Mvmicipal. 

1,  Owner  of  realty.]  -^  In  order  to 
qualify  as  a  voter  at  municipal  elections 
under  sec.  6  of  the  Municipal  Elections  Act, 
as  enacted  by  sec.  2  of  the  Municipal  Elec- 
tions Act  Amendment  Act,  1902,  with 
respect  to  real  estate,  it  js  necessary  that 
the  applicant  shwjild  be  the  registered  owner 
of  such  real  estate  under  sec.  74  of  the  Land 
Registry  Act,  Cap.  23,  1906.  _  In  re  Kaslo 
Murddpal  Yofers"  List,  12  B.C.R.  362.  ^ 

2.  Agreements  to  purchase.] — Holders 
of  agreements  for  purchase  of  real  prpperty 
are  not  owners,  within  the  meaning  of  the 
Municipal  Elections  Act,,  entitled  to  vote  at 
miinicipal  elections.  Where,  therefore,  a 
voters'  list  had  been  compiled  in"  accordance 
with  a  practice  followed  of  placing  the 
names  of  holders  of  agreements  for  purchase 
of  real  property  on  the  list  as  registered 
owners: — Held,  that  such  list  was  bad,  and 
that  an  election  had  thereon  should  be  set 
aside.     Perry  v.  Morley,  16  B.G.R.  91. 


II.  Rbqisteation. 
A.  In  General. 

1.  Commissioner  —  Jurisdiction.]   —  A 

commissioner  appointed  under  the  provi- 
sions of  the  Provincial  Elections  Act  "for 
the  purpose  of  acting  under  (the)  Act  in 
the  electoral  district  in  which  he  resides" 
is  restricted  in  the  scope  of  his  duties  to 
taking  aflSdavits  and  sdeolarations  of  per- 
sons claiming  to  vote  under  the  Provincial 
Elections  Act  only.  Where,  therefore,  cer- 
tain persons,  otherwise  qualified,-  claiming 
to  vote-  at  a  municipal  election,  but  who 
made  their  declarations  before  such  a  com- 
missioner, and  whose  names  were  rejected 
by  a,  Court  of  Revision  it  was  held  that 
the  names  were  properly  struck  oflf  the  list. 
In  re  Mimioipal  Elections'  Act,  17'B.C.R.  31. 

2.  Provincial  Elections  Act — ^Affidavit.] 
— ^Under  the  Provincial  Elections  Act  and 
amendments,  an  affidavit  or  application  to 
be  placed  on  the  register  pf  voters  for  an 
electoral  district  may  be  sworn  outside  the 
Province    of    British    Columbia;     and    the 


venue  and  jurat  of  the  affidavit,  Form  A, 
Provincial  Elections  Act  Amendment  Act, 

- 1902,  may  be  varied  to  conform  to  that  fact. 
The  affidavit  may  be  sworn  before  a  com- 
missioner for  taking  affidavits  in  and  for 

■  the  Courts  of  the  Province,  or  before  any 
of  the  officers  named  in  sec.  4  of  the  amend- 
ing Act  of  1902,  provided  they  derive  their 
power  from  Provincial  authority,  or  ordin- 
arily reside  and  perform  their  duties  within 
the  Province.  The  Lieutenant-CJovemor- 
.  in-Council  has  power  under  the  Elections 
Act  and  sec.  11  of  the  Redistributioii  Act 
to  make  regulations  providing  that  affi- 
davits sworn  outside  the  Province  may  be 
received  by  collectors -^of  voters,  and  the 
applicants'  names  be  placed  upon  the  regis- 
ter. In  re  Provimnal  Elections  Act,  10 
B.C.R.  114. 

3.  Provincial  Act — Collector  of  votes.] 
— After  the  collector  of  votes  under  the  Pro- 
vincial Elections  Act,  (1897),  as  amended 
in  1899,  has  placed  on  the  register  of  voters 
the  names  of  persons  objecteid  to,  an  appli- 
cation for  prohibition,  on  the  ground  that 
the  collector  proceeded  without  jurisdic- 
tion, is  too  late.  In  re  Pronincial  Elections 
Acts  and  In  re  O'Drisooll  v.  Wright,  8 
B.C.R.  424. 

B.  Roll. 
.  Impugning.]  —The  proper  method  of, 
obtaining  the  expungement  of  a  voter's  name 
from  the  roll  is  by  way  of  certiorari  or 
mandamus  to  have  the  roll  amended,  and 
not  by  application  for  an  injunction.  R. 
v.  Mimicipal  Ootmcil  of  North  Sa.amieh,  15 
B.C.R.  1. 

III.  Rbcounts. 

Jurisdiction  of  Court — ^Production  of 
ballots  for  recount.] — ^The  Court,  or  a  judge 
thereof,  has  no  jurisdiction,  under  sec.  154 
of  the  Provincial  Elections  Act",  to  order 
the  Deputy  Provincial  Secretary  to  produce 
ballots  for  the  purpose  of  a  recount  before 
a  County  Court  judge  under  sec.  43  of  the 
amendment  to  the  said  Act  in  1899.  Re 
Fernie  Election  {Provinoial)  Petition,  10 
B.C.R.  151. 

IV.    CONTEOVEBTED    ELECTIONS'. 

A.  Petition. 

1.  Copy  of  petition.] — In  order  to  have 
due,  presentation  of  an  election  petition 
under  the  Dominion  Controverted  Elections 
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Act,  a  petitioneir  must,  at  the  same  time 
he  flies  his  petition,,  leave  with  the  clerk  of 
the  Court^  a  copy  of  the  petitioa  to  be  sent 
to  the  returning  officer.  Diival  t.  Momoell; 
-^Burra/rg,  Electio'iiOase,  -8  B.C.R.  85;  31 
S.C.E.  459. 

2.  Presentation  of.]— An  election  peti- 
tion under  R.S.B.C.  1897,  c.  67,  Sep.  214, 
must  be  filed  within  twenty-bne  days  of  the 
exact  time  of  the  return.  Rae.v.  Qifpr4,^ 
9  B.C.K..  192. 


B.' Ainendmeni  6f  Petition. 

Amendment   of   petition   at   trial.] — At 

tie  trial  of  an  election  petition  based  on 
bribery,  the  petitioner  asked  for  leave  to 
amend  ^y:  setting  up  .that  the  election,  was 
*bir4  on.  the  ground  that .  the.  lift  of  voters 
used  at  the  eleetibir  was  compiled  and  signed 
by  an  .pna^ithorized,  official,  this  fact  having, 
been  discovered  only  .after  the  comnience- 
ment  of'the  trial:-— Held,  that  the  amend- 
ment must  be  refuised.  Martin  y.  Decme; 
'SorjK  Tale  Election  base,  7  B.C.B..  128. 


G.  Practice  omd  Procedure. 

1.  Power  of  judge  to  fix  time  for  trial.] 

— A  judge  has-  jurisdiction  to  fix  a  time  and 
place  for  tbe  trial  of  an  election  petition 
under  the  Municipal  ^Stectiong ,  Act,  not- 
withstanding norulSB  for  regulating  such 
a  trial  have  ever  been  made  as  provided  by 
sec.  86  (d)  of  the  Act.  It  is  not  necessary 
that  judges  should  exercise  power  to  make 
rules  regulating  the  trial  of  election  peti- 
tions if  the  ordinary  machinery  of  the 
Court  is  sufficient  for  that  purpose.  In  re 
Slooan  Munioipal  Election,  9  B.C.B.  113. 

2.  Payment  into  Court — ^Appointment  of 
master.] — Paymfent  into  Court  in  the  usual 
way  is  a  good  payiftent  in  witljin  the  mean- 
ing of  r.  16  of  the  Parliamentary  Election 
Petition  Kules,  1868  (Imperial).  JwrdAne 
V.  -Bullen;  Esqvimalt  Election  Case,  7 
B.C.R.  471.' 

3.  Sepurity — ^Notice  of,  by  petitioner.] 
— In  see.  216  of  the  Provincial  Elections  Act 
"proposed  security"  means  "intended  secur- 
ity," and  a  notice  by  petitioner  informing 
respondent  that  security  would  be  given  by 
depositing  $2,000  with  the  registrar  was 
held  a  good  notice  pursuant  to  the  section. 
The  additional  rules  made  27th  January, 
1875,  (i.e.,  in  addition  to  the  Parliamentary 
Election  Petition  Rules,  Michaelmas  term, 
1868),  are   in.  force  in  British   Columbia. 
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The  petitioner,  after  serving  notice  of  the 
presentation  of  the  petition,  and  of  the  pro- 
posed security,  omitted  to  file  an  affidavit 
of  the  time  and  manner  of  siich  service 
thereof ;-— Held,  that  the  petition  should,  not 
be  struck  oflf  the  ^lefe  of  the  Court  ,on  that 
grotuid.  Sioddart  v.  Prentice;  LiUooet 
Election  Case,  7  B.G.R.  498. 

4.  Stating  case.] — ^Where  the  case  raised 
by  an  election  petition  embraces  several 
jistinot  grounds  of'complaint,  the  Court  has 
no  power  to  state  only  one  part  of  the  ease. 
Jardine  v.  BiMen;  Esgicimatt  Election  Case, 
6  B.C.R.  220.' 

D.  A-Voidamce  of  Election. 

1.  Municipal  election^^Qualification  of 
candidate.]: — C,  having  paid  all  his  taxes 
to  mimicipal  treasurer  in  due  tiine,  and 
being  in  all  other  respects  qualified  as  can- 
didate for  councillor  of  a  municipal  ward 
returning  only  one  councillor,,  W.,  the 
returning  officer,  refused  him  nomination, 
and  a  poll,  for  non-payment  of  taxes  to 
the  collector  of  the  municipality.  B.,  the 
only  other  candidate,  declared  eleeteij  by 
acclamation.  Appeal  by  petition  to  judge 
of  Supreme  Court: — B.'s  election  avoided. 
Interim  bona  fide  acts  of  B.,  as  councillor, 
held,  good.  New  election  declared  and 
appointed.  Apportionment  of  costs.  Caw- 
ley  V.  Brartcftflower  and  Webb,  1  B.O.R.,  Pt. 
II.,  35.  " 

-  2.  Revision.] — ^When  the  validity  of  an 
election  is  questioned  under  see.  92  of  the 
Municipal  Elections  Act,  if  it  appears  that 
the  voters'  list  had  been  ~  prepared  and 
revised  in  accordance  with  the  formalities 
required  by  the  Act,  it  will  be  taken  to  ha^re 
been  revised  "in  aoccirdance  with  law,"  and 
the  Court  will  not  go  behind  the  revision 
to  inquire  into  the  qualifications  of  the 
voters.  In  re  Kerr  and  J^old,  20  B.C.R. 
589. 


EMPLOYER'S  LIApiLITY. 

See  Master  and  Sebvant. 


ENGLISH  LAW. 

1.  Adoption   of,   in   British   Columbia.] 

- — The  Supreme  Court  of  British  Columbia 
has  in  British  Columbia  all  the  jurisdiction 
conferred  on  the  Court  for  Divorce  and 
Matrimonial  Causes  under  the  Matrimonial 
Causes  Act,  1857    (20  and  21  Viet.,  o.  85), 
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as  amended  by  21  and  22  Vict.,  c.  108. 
The  legislative  adoption  by  British  Colum- 
bia in  March,  1867,  of  the  English  law  as 
it  existed  in  England  on  the  19th  November, 
1858,  did  not  necessitate  the  adoption  of 
the  machinery  by  which  the ,  English  law 
was  carried  out  in  England,  but,  coupled 
with  the  language  constituting  the  Supreme 
Court  in  British  Columbia,  was  a  direct 
legislative  sanction  and  authority  to  carry 
out.  that  law  in  the  Province  by  local  tri- 
bunals and  local  machinery,  and  clothed 
the  Supreme  Court  of  the  Province  with 
ample  power  to  hear  and  determine  divorie 
and  matrimonial  causes.  U.,  falsely  called 
8 ,  V.  8—,  1  B.C.R.,  Pt.  I.,  25. 

2.  Charitable  uaes  — -  Mortmain  Act- 
Probate  duty.] — The  statute,  9  Geo.  IX.,  c. 
36,  relating  to  charitable  usfes^  and  commonly 
known  as  the  Mortmain 'Act,  is  not  in  force 
in  British  Columbia.  Probate  duty  is  in 
the  nature  of  a  legacy  duty,  and  is  payable 
in  the  first  instance  out  of  the  estate.  In 
re  Pea/rse  Estate,  10  B.O.B.  280. 

3.  Divorce.] — The  Divorce  and  Matri- 
monial Causes  Act  1857,  is  in  force  in  the 
Province.  Sheppard  v.  Sheppwrd,  13 
B.C.E,.  41^6. 

4.  Stamp  Act,  18S3.]— Sec.  19  of  the 
Stauip  Act,  which  exonerates  bankers  from 
liability  if  they  pay  on  what  purports  to 
be  an  unauthorized  endorsement,  is  inap- 
plicable to  British  Columbia^  and  hence  did 
not  come  into  force  by  virtue  of  the  English 
Law  Act.'  Sinton  Electric  Co.  v.  Bank  of 
Montreal,  9  B.C.R.  545. 

5.  Setting  aside  awards.] — ^Held  {wiijj- 
out  de^idmg  that  the  ImpM-ial  Statute  9 
&  10  Wm.  III.,  c.  15,  was  in  fqrce  in  British 
Columbia),  that  the  time  limited  by  sec.  2 
of  that  Act  was  the  time  within  ;which 
applications    to    this    Court    to    set    aside 

'  awards  should  be  made.  In  re  W.  G.  Ward 
and  the  Victoria  Water  Works,  1  B.C.E,., 
Pt.  I.,  114. 

6.  Contract  tainted  wi^h  champerty.] 
— The  law  with  regard  -to  champerty  and 
maintenance  as  it  existed  in  England  on  the 
19th  November,  1858,  is  In  force  in  British 
Columbia.  Briggs  v.  Fleutot,  10  B.C.R. 
309;  35  S.C.R.  327. 

7.  Crown  costs.] — The  Crown  Costs  Act 
(18  &  19  Vict.,  c,  90)    is  not  in  force  in 

British     Columbia. '     Attorney-General     v. 
Buffner,  12  B.C.R.  299. 

See  Appeals. 

8ee  CouETS. 

See  Cmminal  I/AW. 
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Notice,  371. 
VI.  Rectification,  372. 


Without 


I.   ApQUIESOBNCE. 

1.  Forfeiture  of  shares.] — Where  a 
member  of  a  joint  stock  company  elects  to 
abandon  heri  shares  when  they  are  forfeited 
at  a  time  when  the  company's  prospects  are 
doubtful,  such  abandonment  cannot  be 
recalled  when  the  company  becomes  pros- 
perous. Jones  V.  The  North  Vancouver, 
etc.,  Co.,  14  B.C.R.  285;    1910,  A.O.  317. 

2.  Obstruction  to  navigablie  waters.] — 
The  remedy  for  personal  loss  sustained  by 
reason  of  the  obstruction  of  navigable 
waters  may  be  materially  affected  by  the 
party's  silence  after  knowledge.  McEwen 
V.  Anderson,  1  B.O.R.,  Pt,  II.,  308. 

3.  Invalid  sale  for  arrears  of  taxes.] — 
Default  in  payment  of  taxes  illegally 
imposed,  affld  inaetiop,  and  silence  with 
kiiowle4ge  that  the  lands  on  which  such, 
taxes  have  been  imposed  have  been  sold  for 
alleged  arrears  of  taxes,  does  not  di§«ititle 
the  owner  from  availing  himself  of  the 
statutory  procedure  provided  for  the  con- 
testation of  sales  for  arrears  of  taxes. 
AiKlerson  v.  The  MunieipaTAty  of  South  Van- 
cowver,  16  B.C.R.  401 ;    45  S.C.R.  425. 

4.  Passive  submission.  ]-^Mere  submis- 
sion to  an  injury,  such  as  the  erection  of 
a  building  on  one's  land,  for  any  time  short 
of  the  period  limited  by- statute  for  the 
enforcement  of  a  right,  cannot  operate  to 
deprive  one  of  that  right.  In  order  to 
amount  to  acquiescence  which  would  create 
an  equitable  estoppel  there  must  have  been 
some  equivocal  conduct  on  the  part  of  the 
owner  of  the  land  whereby  the  person  erect- 
ing the  building 'was  induced  or  encouraged 
to  make  expenditures.  The  Byron  7f.  White 
Co.  V.  The  Sandon  Waterworks  mid  Light 
Co.,  10  B.C.R.  361. 

5.  Abandonment  of  right.]— One  Cook 
pre-empted  certain  Crown  lands  in  British 
Columbia  and,  after  doing  some  work  on  the 
property,  died  in  1900,  unmarried  and  intes- 
tate, leaving  heirs  his  mother  and  two 
brothers.  The  older  brother,  the  defendant, 
completed  the  pre-emption  duties  and  wrote 
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his  mother  and  brother,  asking  them  for 
quit-elaim  deeds,  in  order  to  facilitate  his 
obtaining  a  Crown  grant.  The  mother  com- 
plied with  the  request  but  tKe  brother  (the 
plaintiff)  refused,  and  on  the  strength  of 
the  mother's  quit-claim  deed  he  succeeded  in 
obtaining  the  Crown  grant  in  his  name  in 
December,  1892.  The  mother  died  in  1900. 
In  1901  the  plaintiff  and  defendant  met, 
when,  according  to  the  defendant,  he  offered 
td  transfer  to  the  plaintiff  his  half  interest 
in  the  property  if  he  would  pay.  his  share 
of  the  expense  incurred,: which  the  plaintiff 
refused  to  do,  and  in  this  he  was  corrobor- 
ated by  his  wife  and  another  witness.  The 
plaintiff,  on  the  other  hand,  denied  this  and 
said  he  offered  to  pay  his  share  of  the 
expense  if  he  would  nuuke  up  his  account. 
In  an  action  for  a  declaration  that  the 
plaintiff  was  entitled  to  a  half  interest  in 
the  property,  it  was  held  by  the  trial  judge 
that  the  defendant  took  the  fee  from  the 
Crown  as  trustee  for  the  heirs,  but  that  the 
plain tiff_had  abandoned  his  interest,  and  he 
dismissed  the  action:— ^H'eld,  that  abandon- 
ment of  a  clear  right  cannot  properly  be 
inferred  except  .  upon  very  convincing  evi- 
dence, and  the  evidence  in  this  case  fell  far 
short  of  that,  even  giving  the  testimony  of 
the  defendant  the  greater  credence.  Held, 
further,  that  the  pla,lntiff  was  not  barred 
by  laches,  delay  or  acquiescence.  Cook  v. 
Cook,  19  B.G.R.  311. 

6.  Abandonment  of  rights.] — A  mort- 
gagee having  obtained  an  order  nisi  for 
foreclosure  never  took  out  the  order  abso- 
lute. Negotiations  were  entered  into  and 
completed  for  the  sale  of  the  property  to  a 
third  party  in  1906.  TJie  mortgagor  had 
knowledge  of  the  sale.  In  1911  he  brought 
action  to  redeem  the  property: — H6ld,  that 
he  had  agreed  to  and  did  in  fact  abandon 
his  rights,  and  by  his  conduct  and  delay 
had  induced  the  mortgagees  to  alter  their 
position  on'  the  faith  that  he  had  done  so. 
Williams  v.  Sun  Life  Assurance  Company 
of  Canada  and  Da/vid  Spencer,  Limited,  16 
B.C.E.   370. 


II.  Election. 

Legacy  cum  onere.]— Where  Shares  in 
a  joint  stock  company  are  bequeathed,  and 
after  the  testator's  death  calls  are  made  on 
the  shares,  the  legatee  ip  put  to  his  elec- 
tion either  to  pay  the  amount  of  the  calls 
or  to  take  nothing  under  the  will.  Manson 
V.  Ross,  1  B.C.E.,  Pt.  II.;  49. 


III.  Laches. 


1.  Irregularities  in  forfeiture  of  shares.] 

— In  an  action  by  husband  and  wife  for  a 
declaration  that  240  shares  in  the  defendant 
company  standing  in  the  name  of  the  wife, 
but  of  which  she  had  executed  a  transfer 
to  the  husband  (on  the  back  of  the  certifi- 
cate), had  not  been  validly  forfeited  by  the 
company,  and  that  the  husband  was  owner 
thereof  and  entitled  to  be  registered  as 
such,  it  appeared  that  the  husband  was 
a  director  of  the  company,  a  party  to  the 
resolution  of  the  board  making  calls  on  the 
said  shares  and  to  the  subsequent  resolil- 
tipns  declaring  them  to  be  forfeited,  and 
that  notice,  dated  May  22,  1895,  of  the 
call  of  that  date  and  of  the  liability  to  for- 
feiture if  unpaid  was  posted  by  the  secre- 
tary to  the'  wife's  address  in  Vancouver, 
being  the  address  given  by  her.  husbaod  in 
all  proceedings  connected  with  the  com- 
pany from  1891  onward  (no  address  being 
registered  or  given  on  the  certificate)  : — • 
Held,  that  the  plaintiffs  had  by  their  con- 
duct disentitled  themselves  to  the  relief 
prayed  for,  that  the"  notice  fulfilled  all  the 
requirements  of  the  Companies  Act  and  the 
bye-laws,  and  that  any  objection  to  the 
absence  Of  due  formalities  in  the  service  on 
the  husband  of  notice  of  acts  to  which  he 
was  a  party,  and  to  the  illegality  of  the 
allotment,  calls,  and  forfeiture  of  the  shares 
jiue  to  technical  irregularities  in  the  orig- 
inal, appointments,  of  the  husband  and 
others  as  directors,  must  be  disallowed. 
Jones  v.  North  Vancouver  Land  and 
Improvement  Co.,  14  B.C.E,.  285;  1910,  A.C. 
317.  - 

2.  Tax  sale — ^Pre-emption — Cancellation 
of — Pre-emptor's  right  —  "Land  Amen<I- 
ment  Act,  1878,  sec.  2."] — In  1876,  M. 
pre-empted  land  in  Westminster,  district, 
and  paid  one  instalment  of  the  purchase 
mon^.  The  other  instalment  was.  payable 
on  the  18th  November,  1878.  M.  paid  also 
the  taxes  for  1876,  1877  and  1878,  but  no 
further  tax  or  instalment.  The  taxes  for 
1879  became  delinquent  on  the  1st  March, 
1879.  M.  left  the  Province  early  in  1880, 
his  address  being  wholly  unknown.  In 
December,  1879,  the  land  was  sold  to  W.  by 
tax  sale.  Subsequently  W.  paid  all  arrears 
of  taxes  and  the  balance  of  the  purchase  - 
money,  and  in  1881  a  Crown  grant  issued 
to  him,  and  he  entered  and  improved  and 
mortgaged  the  land.  The  Crown  grant  and 
mortgages  were  duly  registered.  In  1883 
M.  returned  to  the  Province,  and  claimed 
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the  land: — Held,  that  M.,  by  his  laches,  had 
disentitled  himself  from  sustaining  such 
claim.'    Loring  v.  SomiemAn,  5  B.C.R.  1.35. 

3.  Land    sold   for   taxes.] — Where   the 
\    plaintiff  allowed  his  pre-emption  to' be  sold 

for  taxes  in  1879  and' claimed  it  in  1883, 
he  was  held  to  Be  barred  by  his  laches. 
Morimtyv.  Wadhams,  1  B.C.R.,  Pt.  It,  145. 

4.  Interest.]  —  I^aohea  may. ,  deprive  a 
suitor  of  interest  on  his  claim.  /Swjttfc  v. 
Eamen,  2  B.O.E.  153.' 

5.  Share  transfer.] — A  transferor  of, 
shares  who  obtains  an  order  to  ha;ve  his 
name  removed  from  the  register,  and  for- 
bears to  enforce  it  for  nearly  two  years,  is 
not  guilfy.of  laches.  In  re  Enterprise,  etc., 
Co.,  1  B.dK.,  Pt.  II.,  94. 

IV.  Mjibgbb. 

Whether  bjr  conveyance  of  equity  of 
redemption  to  mortgagee.]-^ A  conveyance 
of  .the  equity  of  redemption  by  a  mortgagor 
to  a  inortgagee  of  lands  does  not  constitute 
-  a  discharge  of  the  mortgage  by  merger, 
unles^  it  is  made  to  appear  that  such  a 
result  was  intended  by  the  parties;  and 
when  a  mortgagee  applies  to  register  ^  coa- 
veyanoe  of  the  equity  of  redemption  the 
registrar-  shall  not  mark  the  mortgage 
merged  unless  at  the  request  of  the  mort- 
gagee.     In  re  Major,  5  B.C.R.  244. 

v.    PXIBCHASE- FOR  VALUE  WITHOUT  NOTICE. 

1.  Bill  of  sale^FoUowing  trust  funds.] 

— M.  &  Co.,  being,  then  insolvent,  upon 
demand  of  one  of  their  creditors,  0.  Bros., 
and  in  fear  of  legal  proceedings,  executed  a 
bill  of  sale  to  them  of  their  stock  in  trade 
and  effects.  Before  the  commencement  of 
this  action  by  the  other  ^^  creditors  to  hkve 
the  bill  of  sale  declared  void  as  being  made 
with  intent  to  give  0.  Bros,  a  preference, 
the  latter'  had  sold  goods  to  a  bona  fide 
putchaS^r  for  value  and  received  the  pur- 
chase money: — ^Held,  1.  The  bill  of  sale  was 
not  made  voluntarily  or  with  intent  to  give 
a  preference,  but  was-  made  under  pressure 
sufficient  to  take  the  transaction  out  of  the 
statutes.  2.  0.  Bros,  could  not,  in  any 
event/  be  called  upon  to  account  for  the  pur- 
chase money  to  the  other  creditors.  Cas- 
caden,  v.   Mcintosh,  2  B.C.E.  268. 

2.  Contract  running  with  chattels.]  — 
The  purchaser  for  value  in  good  faith  of  a 
chattel  is  not  bound  by  a  contract  relating 
to  the  use  of  that  chattel  of  which  he  had 
no  notice  at  the  time  of  the  purchase. 
Baxter  v.  Jdcohs, .  1  B.C.R.,  Pt.  II.,  370. 


VI.  Rectification. 


1 .  Oral  preliminary  agreement.  ]  — ^Where 
there  is  no  previous  agreement' in' writing, 
parol  evidence  is  admissible  to  show  what 
the  agreement  really  was  in'  an  action  to 
rectify  a  mistake  jn.  a  written  instrument. 
It  is  no  defence  to  an  action  for  rectification 
to  plead  that  the  antecedent  contract  was 
one  which  the  Statute  of  Frauds  requires 
to  be  in' writing,  and  that  it  was  made  by 
word  of  mouth,  only."  Fordftani  v.  Batl, 
20  B.C.R.  562; 

2,^  Mistake.]  —  The  plaintiff  brought" 
action  to  recover  possession,  of  leasehold 
premises  for  breach  of  covenant  to  pay 
taxes.  The  lease  was  in  the  short  form 
and  contained  in  the'  printed  form  a  cove- 
nant "to  pay. taxes."  There  was  also  a  later 
covenant  in  writing  "to  pay  taxes  on  any 
building  that  he  (the  lessee)  niay  hereafter 
see  fit  to  erect."  The  frial  .judge  iowa/i 
that  the -first  covenant  (in  print)  had  beeii 
retained  in  the  lease  by  mistake,  and  that 
when  the  lease  Was  entered  into  the  terifis 
were  reasonable  anS  neither  pkrty  could 
foresee  that  f»three  years  later  property 
would  have  become  so  valuable  that  taxes 
would  be  increased  tenfold: — Afield,  that  the 
action  should  be  dismissed,  and'  that  the 
lease  should  be  rectified  by  striking  out  the 
printed  words,  "and  to  pay  taxes."  Booth 
v.  Callow,  18  B.C.R.  499. 

3.  Evidence.] — ^Plaintiff  purchased  from 
one  Peterson  one-half  of  a  piece  of  land, 
said  to  contain  82  acres,  being  a  portion  of 
lot  119,  group  2,  New  Westminster  District. 
The,  description  and  the  conveyance  of  the 
land,  which  were  drawn  by  a  real  estate 
broker  who  was  neither  a  solicitor  nor  a 
surveyor,  purported  to  state  the  metes  and 
bounds,  but  declared  the  parcel  to  contain 
41  acres  more  or"  less.  There  was  also  a 
mortgage  of  the  parcel  given  by  plaintiff, 
containing  the  same  description  as  the  deed, 
and  drawn  by  the  same  person.  The  deed 
was  registered  without  any  description.- 
Plaintiff  sold  to  defendant  on  the  basis  of 
there  being  41  acres,  and-j;he  same  descrip- 
tion was  used.  Defendant  inspected  the 
property  both  before  and  after  the  sale,  had 
no  idea  that  the  acreage  was  any  more  than 
stated,  and  so  admitted  at  the  trial.  ■  There 
was  up  to  this  time  no  proper  survey  of  the 
subdivision,  beyond  a  middle  line  drawn  by 
a_  surveyor  with  a  view  to  dividing  the_  land 
into  halves.,  .Defendant,  on  seeing  the  loca- 
tion of  this  line,  perceived  that  it  excluded 
him  from  a  piece  of  cleared  land  which  he 
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alleged  was  on  his  half.  The  surveyor^  oh 
this,  ran  another  line,  the  plan  from  which 
showed  that  defendant  had  within  his  line 
some  48  instead  of  41  acres.  Neither  the 
surveyor,'  the  draftsman  of  the  convey- 
ance, nor  the  parties  could  say  that  the 
original  parcel  contained  82  acres.  The 
learned  trial  judge  came  to  the  conclusion 
that  there  was  a  mutual  mistake,  and 
directed  the  rectification  of  the  convey- 
ance:— ^Held,  that  there  was  a  lack  of  con- 
clusive evidence  as  to  the  true  area  'of  the 
original  parcel  on  which  to  direct  the  rec- 
tification of  the  deed,'  and  that  there  should 
be  a  new  trial.     Valkv.  'Swenson,  13  B.C.R. 

See  Estoppel. 

See    MiSEEPBBSENTATION. 

See  Notice. 
See  Specific  Peefoemance. 
See  Vendoe  and  Pubchasbe. 


ESTOPPEL. 

I.  In  Geneeal,  373. 
II.  By  Matteb  or  Eicoed,  374. 
A.  What  will  create,  374. 

1.  judgments^inter  partes,  374. 
-2.  Judgments  in  rem,  377.. 
jB.  Parties  estopped  by  record,  377. 
C.  Exceptions     to      oanelusiveness     of 
Judgments,  378. 
III.  By  Deed,  378. 
IV.  By  Conduct,  379. 

A.  Assent  or  request,  379. 

B.  As  to  realty,  379. 

G.  Share  oertificates,  382. 
■D.  Negotiable  instruments,  382. 
W.  Xeceipts,  383.. 
F.  Holding-out,  383. 


I.  In  Geneeal. 

1.  EssentiaU  of.] — The  Acts  relied  on 
to  efi^eet  an  estoppel  must  be  clear  and 
unmistakable.  ,Hayden  v.  Smith,  1  B.CK., 
Pt.  II.,  .312. 

2.  Crown.] — The  Crown  cannot  be 
estopped.  R.  v.  Victoria  Lumber  and  Ma/mi- 
fqcturing  Co.,  5  B.C.R.  288. 

3.' Acquiescence.] —The  mere  submisr 
sion  to  an  injury  does  not  work  ah  estoppel. 
Byron  N.  White  Co.  v.  Sandon  Water 
Works,  10  B.C.R.  361. 


4.  Invalid  contract.] — The  doctrine  of 
estoppel  or  ratification  cannot  be  evoked  to 
enforce  as  against  a  municipal  corporation 
a  contract  to  which  the  corporate  seal  has, 
not  been  fixed  pursuant  to  sec.  82  of  the 
Municipal  Adt,  1892.  United  Trust  Co.  v. 
OUlUwack,  5  B.C.R.  128. 

5.  Change  of  position.] — ^There  can  be 
no  estoppel  where  the  party  sought  to  be 
estopped  was  unaware  of  the  other  party's 
change  of  position.  Hoyden  v.  Smith,  1 
B.C.R.,  Pt.  II.,  312. 


II.  Br  Matter  of  Recced. 

A.  What  Will  Create. 
1.  Judgments  inter  partes. 

1.  Default  judgment.] — A  matter  does 
not  become  res  judicata  by  a  default  judg- 
ment upon  which  the  parties  are  not  heard 
on  the  merits.  Notwithstanding  that  the 
Court  has,  on  the  ground  of  laches,  waiver, 
etc.,  refused  a  inotion  upon  aflSdavit  to_.set 
a  default  judgment  aside  and  admit  a 
defence  on  the_  merits,  the  defendant  is  not 
thereby  estopped  from  attacking  the  judg- 
ment, and'  the  contract  upon  which  it  was 
founded,  upon  the  ground  that  he  was 
insane  at  the  time  of  the  contract,  and  at 
the  time  of  the  obtaining  of  the  judgment 
and  of  alleged  waiver,  although  his  ipsanity 
was  alleged  on  the  affidavits  on  the  motion. 
Harper  v.  Cameron,  2  B.C.R.  365: 

2.  Default  judgment.] — Fresh  action  to 
recover  back  part  of  amount  of  judgment 
by  default  on  ground  that  judgment  was  for 
too  much: — Held,  that  the  judgment  con- 
stituted an  estoppel,  and  was  a  bar  to  the 
present  action,  and  that  the\  proper  course 
wag  to  apply  in  the  action  in  which  it  was 
obtained  to  set  aside  the  judgment  by 
default  on  the  merits,  which  could  only  be 
done  on  the  ground  of  surprise  or  mistake. 
Goon  Gum  v.  Moore,  2  B.C.R.  154. 

3.  Recital  in  order  of  inferior  Court 

Prohibition.] — A  party  moving  for  a  writ 
of  prohibition  against  an  order  of  an  infer- 
ior Court  is  not  estopped  from  denying 
statements  of  fact  necessary  to'  found  the 
jurisdiction  of  the  inferior  Court  appearing 
on  the  face  of  the  order  in  question  on  the 
motion.  Re  W.  N.  Bole,  C.C.  Judge,  etc.. 
In  re  Conviction  of  Ah  Tim  and  others  2 
B.C.R.  208. 

4.  Preference — Res    judicata.] — K.,    a 

trader  in  insolvent  circumstances,  sold  all 
his  stock-in-trade  to  D.,  who  laiew  that  two 
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of  K.'s  creditors  had  reeovered.  judgment 
against  him.  The  goods  so  sold  were  after- 
wards seized  by  the  sheriff  under  executions 
issued  on  judgments  reeovered  after  the 
sale.  On  the  trial  of  an  interpleader  issue 
in  the  County  Coui-t,  the  jury  found  that  K. 
had  sold  the  goods  with  intent  to  prefer  the 
creditors  who  then  had  judgments,  but  that 
D.  did  not  know  of  any  such  intent.  The 
County  Court  judge  gave  judgment  against 
D.,  holding  that  the  goods  seized  were  now 
his  goods,  and  that  judgment  was  aflfirmed 
by    the    Court    in    banc.       D.    afterwards 

"brought  an  action  against  the  sheriff  for 
trespass  in  seizing,  the  goods,  and  obtained 

^  a  verdict,  which  was  set  aside  by  the  Court 
in  banc,  the  majority  of  the  judges  holding 
that  the. County  Court  judgment  was  a  com- 
plete bar  to  the  action.  On  appeal  to  the 
Supreme  Court  of  Canada: — Held,  revers- 
ing the  decision  of  the  Supreme  Court  of 
British  Columbia,  that  the  evidence  showed 
that  D.  purchased  the  goods  from  K.  iji 
good  faith  for  his  own  benefit,  and  the 
statute  against  fraudulent  preferences  did 
not  make  the  sale  void : — -Held,  also,  that  the 
Cpunty  Court  judgment,  being  a  decision  of 
an'  inferior  Court  of  limited  jurisdiction, 
could  not  operate  as  a  bar  in  respect  of  a 

^  cause  of  action  in  the  Supreme  Court,  and 
beyond  the  jurisdiction  of  the  County  Court 
to  entertiin: — Held,  further,  that  if  such 
judgipent  coUld  be  set  up  as  a  bar,  it  should 
have  been  specially  pleaded  by  way  of, 
estoppel,  in  which  plea  all  the  facts  neces- 
sary to  constitute  the  estoppel  must  have 
been  set  out  in  detail,  and  from  the  evi- 
dence in  the  case  no  such  estoppel  could 
have  been  established.  Davids  v.  McMillan, 
1893,  Canada  Law  Times,  Vol.  XIII.,  267. 

5.  Interlocutory  order.]— -A  railway 
company  served  a  notice  to  treat ,  which  was 
held  bad  as  not  being  accompanied  by  the 
statutory  certificate.  It  then  served  a  new 
notice,  properly  accompanied,  and  at  the 
same  time  gave  notice  that  they  withdrew 
the  original  notice.  The  landowner  treated 
this  as  a  statutory  abandonment,  and 
applied  to  a  judge  for  an  order  to  tax  his 
costk.  The  order  was  made  and  the  coats 
were  taxed  and  the  taxation  affirmed  by 
the  judge: — Held,  that- the  company  was 
not  estopped,  in  an  action  to  recover  the 
taxed  costs,  frojn  contending  _  that  there 
had  in  fact  been  no  abandonment..  Atwood 
V.  Kettle  f  alley  Railway  Co.,  15  B.C.R.  330. 

.  6.   Order  of  Full  Court  varying  order  of 
trial  judge.] — In   adverse  . action   to  estab- 


lish plaintiff's  title  to  certain  mineral 
claims,  the  following  points  were  decided  by- 
the  judgment  of  the  trial  "judge :  In  adverse 
proceedings,  if  the  plaintiff  wishes  to  attack 
the  defendant's  title,  he  must  attack  it 
while  proving  his  own  title,  and  not  wait 
till  rebuttal.  The  plaintiff  must  show  the 
measurements  of  the  ground  in  dispute  in 
order  to  prove  overlapping  of  claims.  An 
affidavit  by  a  re-locator  that  the  ground  is 
unoccupied  may  be  regarded  as  a  statutory 
abandonment  of  his  former  claim.  Dunlop 
V.  Honey,  7  B.C.R.  1.  In  the  result,  the 
action  was  dismissed  without  a  -declaration 
of  title  being  made' in  favour  of  either  party, 
and  without  costs.  This  judgment  was 
varied  by  the  following  o5der..of  the  Full 
Court:  "Upon  motion  being  made  unto  Jhis 
Court  at  the  ^ourt  House,  Vancouver, ,  on 
the  23rd  day  of  November,  1899,  and  this 
day  by  counsel  on  behalf  of  the  defendant 
Edmund  Haney,-by  way  of  appeal  from  the 
judgment  of  the  Honourable  Mr.  Justice 
Martin,  pronounced  herein  on  the  11th  day 
of  August,  1899,  and  upon  hearing  counsel 
for  the  above  named  plaintiff,  and  by  con- 
sent of-  respondent  .'(pijiintiff),  and  it 
appearing  that  formal  judgmenti  hath  not 
been  entered,  but-  parties  consenting  to"  pro- 
ceed with  appeal  notwithstanding,  this 
Court  doth  order  and  adjudge  that  the 
plaintiff's  said  action  be  as  against  the 
defendant  Edmund  Haney  dismised  out  of 
this  Court  without  costs  to  either  j)arty, 
and  without  any  declaration  affecting  the 
title  of  either  party  to'  their  respective 
mineral  claims  in  the  pleadings  in  this 
action  mentioned,  namely,  the  plaintiff  to 
the  Pack  Train  mineral  claim  and  the 
defendant  to  the  Legal  Tender  or  the  Legal. 
Tender  Fraction  mineral  claim;  and  this 
Court  doth  further  order  that  the  plaintiff 
do  pay  to  the  defendant,  Edmund  Haney, 
his  costs  of  ?his  appeal  to  be  taxed,.  Let 
the.  cross-appeal  be  dismissed  with  costs." 
No  order  was  drawn  up  in  the  original 
action,,  but  the  learned  trial  judge  dismissed 
it  on  the  grounds  that  the  evidence  of  over- 
lapping was  not  sufficiently  proven.  At  the 
same  time  he  found  that  the  defendant 
Haney  had  ncft  established  his  claim  to  two 
of  the  claims — Legal  Tender  and  Legai.l  Ten- 
der Fraction — ^but  no  reference  was  made  to. 
the  third  claim— ^livett — which  was  the 
main  ground  of  action.  On  the  appeal  the 
aboTO  order  was  made,  dismissing  plaintiff's 
action,  without  costs  and  without  any  dis- 
cretion affecting  either  party  to  the  respeo- 
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tive  claims.  The  question  of  o*nership 
was  thus  left  at  large.  A  fresh  action  was 
commenced  before  Drake,  J.,  for  a  declara- 
tion of  title;  and  defendants  raised  plea  of 
res  Judicata: — Held,  that  to  establish  the 
plea  of  res  judicata  there  miust  be  a  decision 
on  the  subject-matter  of  the  litigation  and 
between  the  same  parties,  and  that  the 
order  of  the  Full  Court  above  mentioned 
operated  to  prevent  the  plea  of  res  judicata 
being  set  up  by  defendant  in  this  aetidn. 
Bimlop  V.  Haney,  7  B.C.R.  307. 

7.  Matters  considered  in  former  trial.] 
— In  an  action  against  an  employer  for 
injuries  received  by  an  employee  [(1911), 
16  P.C,]  the  evidence  showed  that  when 
the   employee   was   injured,   the   employers 

'paid  some  $686.30  in  conveying  the  man  to 
the  hospital  and  dJefraying  his  medical 
expenses.  Counsel  for  the  employers  brought 
this  fact  to  the  notice  of  the  Court  and  jury, 
during  the  trial,  when  plaintiff  reo9vere4  a 
verdict  of  $4,500.  The  Company  claimed 
the  amount  disbursed,  sued  and  recovered 
judgment: — ^Held,  on  appeal,  that  counsel 
for  the  employers,  when  he  mentioned  the 
amount  in  the  former  trial,  did  so  with  » 
view  to  mitigation  of  damages,  and  that  the 
jury  evidently  so .  cojisidered  it  in  arriving 
at  their  verdict.  Brooks,  Scanlon,  O'Brien 
Oornpomyjr  LvmAted  v.  Rhine  Fdhhema,  16 
B.C.E.  351.  ' 

8.  I^e«tment.]  — Although  a  judgment 
in  an  action  for  ejectment'  may  not  always 
create  an  estoppel,  it  does  so  where  the  title 
to  the  land  itself  and  the  permanent  rjght 
of   possession   have   been   tried   and   deter- 

,  mined.  The  Dominion  Trust  Company, 
Limited  v.  Masterton,  20  B.C.K.  389. 


2.  Judgments  in  rem. 

Adverse  action.]  — A  judgment  in  an 
adverse  action  is  not  a  judgment  in  rem, 
and  one  co-owner  of  a  mineral  claim  is  not 
estopped  by  the  result  of  such  an  action 
instituted  agajnst  another  co-owner  who  has 
applied  for  a  certificate  of  improvements. 
Pry  v.  Botsford,  9  B.C.R.  2.3^4;  1  M.M.C.  520.' 


B.  Parties  Estopped  by  Record. 

1.  By  judgment  between  the  same 
parties  in  a  former  action  as  to  a  point 
involved  though  not  raised.] — An  action 
was  brought  by  a. public~ company  to  remove 
two  of  itsi  trustees  for  refusing  to  obey  an 
order  of  the  Court  made  in  a  previous  action 


directing  them  to  join  with  the  ^  other 
trustee  in  assessing,  as  not  being  bona  fide 
fully  paid  up,  in  order  to  raise  funds  for 
carrying  on  the  company: — Held,  that  the 
defendant  trustees  were  estopped  by  the 
judgmeiit  in  the  previous  action  from  object- 
ing to  the  status  of  directors  who  had 
ordered  the.  assessment  of  the  stock,  as  that 
was  a  question  which  should  have  been 
raised  in  that  action.  Fraser  River  Mining 
Co.  y.  Gallagher,  5  BXJJl.  82. 

2.  Adverse  action.] — One  co-owner  of  a 
mineral  claim  is  not  ^stopped  by  the  result 
of  an  action  instituted  by  an  adverse  claim- 
ant against  another  co-owner  who  has 
applied  for  a  certificate  of  improvements. 
Fry  v.  Botsford  and  MacQuillan ;  MaeQuil- 
lan  v.  Fry,  9  B.C.E.  234;   1  M.M.C.  520. 

3.  Course  of  litigation.] — ^Whereaparty 
obtains  »  judgment  providing  that  he  is 
entitled  to  cut  timber  from  off  his  debtor's 
pre-emption  claim-  and  apply  the  proceeds 
in  satisfaction  pf  the  judgment,  he  is  pre- 
cluded from  afterwards  corftending  that  the 
debtor  has  no  right  to  dispose  of  the  tim- 
ber.     ManJJpy  v.  O'Brien,  8  B.C.R.  280. 


O.  Exceptions   to   Conclusiveness   of 
Judgments. 

1.  Fraud.] — ^As  between  parties  to  the 
judgment,  plea  of  res  judicata  is  not  con- 
clusive in  a  case  of  fraud  properly  alleged 
and,  if  necessary,  proved.  Spiers  v.  The 
Queen,  4  B.C.R.  388. 

2.  Fraud.]— Where  a  judgment  has  been 
obtained  by  fraud  the  Court  has  jurisdic- 
tion, in  a  subsequent  action  brought  for 
that  purpose,  to  set  the  judgment  aside. 
Richards  v.  Williams,  11  B.C.R.  122. 

3.  Mineral  claims.] — Where  an  adverse 
action  is  dismissed  without  any  declaration 
affecting  the  title  of  either  party  to  the 
mineral  claims  sought  to  be  established,  the 
mfitter  is  not  res  judicata.  Dunlop  v. 
Emtey,  7  B.C.R,  307. 


III.  By  Deed. 

1.  Inter  alios.] — A  statement, in  a  bill  of 
sale  does  not  work  an  estoppel  against  a 
person  not  a  party^io  it.  Gibson  V. 
McArthur,  7  B.C.R.  59. 

2.  Receipt.] — A  principal  paid  to  his 
ageril  $700  to  "be  applied. in  payment  pro 
tanto  of  certain  lands  to  be  bought  by  the 
agent.  The  agent  paid  $20  to  the  vendor 
and    procurfed    the    vendor    to    execute    an 
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agreement  under  seal  containing  a,  recital  of 
'  the  payment  of  and  a  receipt  for  $700  on 
account  of  the  purchase  price,  which  the 
agent  delivered  to  his  principal  and  then 
absconded  with  the  balance: — Held,  that  the 
vendor  was  estopped  from  denying  the 
receipt  of  the  $700.  Tuytervs  v.  Nohle,  13 
B.C.R.  484. 

3.  Covenant.] — A  bill  of  sale  contained 
a  recital  that  a  certain  sum  was  due  from 
the  mortgagor  to  the- mortgagee,  and  a  cove- 
nant by  the  mortgagor  to  pay  that  sum, 
and  also  any  other  sum  which,  on  takimg 
an  accoimt,  might  appear  to  be  ~due 
thereon*:. — Held,,  that  the  mortgagee  was  not 
estopped  by  the  recital  from  ela,iming  that 
the  debt  due  at  the  date  of  the  bill  of  sale 
was  larger  than  the  sum  therein  named. 
An  express  covenant  overrides  and  excludes 
an  implied  covenant.  Rithet  y.*Be<wen,  5 
B.C.R.  457. 

IV.  By  Condtjct. 
A.  Assent  or  Request. 

1.  Plaintiff    particeps    fraudis.] — ^In    an 

action  to  set  aside  a  bill  of  sale  as  fraudu- 
lent against  the  plaintiff,  who  was  a  credi- 
tor, and,  as  far  as  the  evidence  4isclosefl, 
the  only  creditor  of  the  grantor.  It  appeared' 
that  the  plaintiff  himself  had  advised  upon 
and  drawn  up  the  bill  of  sale  :-^Held,  that 
he  had'  no  locus  standi  to  attack  it;  that  on 
the  facts  the  conveyance  was  ilot  fraudulent. 
Boulthee  v.  Rolls,  4  B.C.E,.  137. ,'   ' 

2.  Right  of  action  for  debt,  by  agree- 
ment to  extend  time  for  payment.] — ^An 
insolvent  company  had  called  its  creditors 
together,  and  a  deed  was  executed, whereby 
the  company  assigned  certain  property  to 
trustees  to  answer  the  creditors'  claims, 
and  the  creditors  agreed  to  extend  the  time 
for  paymentT— Held,  that  the  creditors  who 
had  executed  the  deed  were  estopped  from 
presenting  a  winding-up  petition  until  the 
period  of  extension  had  expired.  Re  Atlas 
Canning  Go.,  5  B.C.R.  661. 


B.  As  to  Realtfj. 

1.  Boundary  dispute  —  Estoppel  by 
adopting  surrey  pla^.] — Held,  in  a  dispute 
between  adjoining  proprietors  as  to  boun- 
daries: An  owner  who  adopts  a  corrected 
survey  made  by  tlie  Crown  by  filing,  in  1880, 
a  plan  indicating  the  boundary  in  dispute 
as  therein  laid  down,  is  estopped  as  against 
his   adjoining   proprietor '  from   setting   ilp 


any  otheif  boundary.      Johnston  v.  Clwrke, 
1  B.CR...  Pt.  II.,  56. 

2.  Boundaries — Description  of — ^Filing 
plan.] — In  an  action  for  the  declaration  of 
title  to  a  piece  of  land  claimed  by  plaintiff  as 
part  of  lot  376,  and  by  defendant  as  part  of 
202,  defendant's  title  was  derived  through  B., 
to  whom,  in  1970,  a  Crown  grant  wasissued, 
granting  that  lot  "numbered  202  on  the 
official  plan,  said  to  contain  150  acres  imore 
or  less."  In  1876-77  the  Lands  and  Works 
Department,  having  caused  an  official  sur- 
vey of  the  adjoining  lots  to  be  made,  founS 
sthe  official  plan  by  which  the  boundaries  of 

B.'s-  lot  were  defined  to  be  incorrect,  and 
with  a  view  to  retain  the  acreage. proper  to 
each  grant,  and  tojnake  the'  boundaries  run 
true  to  the  cardinal  points,' moved  his  s.e. 
coiner  pbst  four  chains  north,  and  his  s.w. 
cornet  post  two  chains  south,  and  without 
notifying  the  defendant  gave  him,  in  the 
new  official  plan  or  survey,  a  new  squtherii  . 
boundary.  'This  adjustment  of  B.'s  south- 
ern boundary  gave  to  Lot-  376  the  gore  of 
land  now  in  question.  Three  years  after 
the  eainpietion  of  this  SuTvey,  defendant 
filed  ill  the  Land  Registry  Office  a  "plan  of 
the  greater  part^of  Lot  202,  according  to  a 
private  survey  made~by  his  own^  directions, 
in  which  he'  implicitly  followed,  as  to  his 
southern  boundary,  the  survey  of  1876-77. 
In  1881  »  Crown  grant  to  Lot  376 — ^the 
boundaries  thereof  being  as  determiiled  by 
the  survey  of'  1876-77 — ^was  issued  to 
plaintiff: — ^Held,  that  in  questions  relating 
to '  boundaries  and-  descriptions  of  land,  the 
rtile  is  that  the  work  on'tne  ground  gov- 
erns, and -that  the  gore  had  been  originally 
included  in  the  grant  ta  B.  as  part  of  " 
202: — ^Held,  that  the  filing  of  the  map  in 
1880  did  not  under  the  circumstances  (if  at 
all )  estop  the  defendant  "from  claiming 
land  not  indlided  therein,  and  that  the 
defendant  was  entitled  to  the  gore  of  land 
originally,  granted  as  part  of  Lot  202.  John- 
ston v.  Gla/rke,  1  B.CR.,  Pt.  II.,  81. 

3.  Dedication — tio  pbwer  to  dedicate 
where  none  to  alienate.] — ^Registering  plan 
showing  street  and  selling  lots  by^  it. 
The  defendants,  a  "rail'tray  company,  by 
Dominion  statute  acquired  the  power  to 
"take,  liold  and  use"  certain  foreshore  "to 
such  extent  as  shall  be  required  by  the  com- 
pany for  its  railway  and  other  works." 
The' company  were  the  owners  in  fee  of  th.e 
lands  abutting  on  the  foreshore,  and  in  1885 
filed  a  certain  plan  of  a  portion  of  ■  such 
lands  in  the  Land  Registry  Office  at  Van- 
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couver,  which  plan  showed  a  public  street 
running  at  rifeht  angles  to  and  opening  upon 
the  foreshore,  and  subsequently  sold  l<?ts 
from  said  plan.  The  defendants  in  1892 
ran  an  embankment  for  their  railway  along 
the  foreshore,  cutting  off  access  thereto  and 
to  the  sea,  by  way  of  the  street: — Held, -dis- 
solving the  ,  injunction  and  dismissing  the 
alction :  ( 1 )  That  the"  registration  of  their 
town-site  plan  in  November,  1885,  operated 
as  a  dedication  by  plaintiffs j>f  a  public  way 
over  the  foreshore  from  the  foot  of  Gore 
Avenue,  shown  as  opening  upon  it,  and  as 
an  estoppel  ^against  their  setting  up  their 
subsequently  acquired  rights,  over  the'fore- 
shore    against    such    public   right    of   way. 

(2)  That  if  plaintiffs  in  1886  acquired' any 
title  to  the  foreshore  inconsistent  with  such 
public  right  of  way,  ^  such  title  fed  the 
estoppel.       (3)    A  public  right   of  way   is 

'  extinguished  by  Act  of  Parliament  only  by 
express  words,  or  when  it  clearly  author- 
izes the  doing  of  a  thing  which  is  physically 
inconsistent  with  the  continuance  of  such 
right,  and  sec.  18a,  supra,  does,  not  do  so. 
(4)  The  Crown  was  „a  necessary  party  to 
the  action.  Upon  appeal  :i — Held,  giving 
judgment  for  plaintiffs,  and  reinstating  and 
"continuing  the  injunction:  (1)  The  plaint- 
iff's right  to  occupy  the  foreshore  under  sec. 
ISa,  supra,  was  exclusive.  (2)  There  was 
no'  dedication  by  plaintiffs  by  the  registra- 
tion of  -their  map  of  1885;  as  there  can  be 
no  dedication  except  by  owners  of  the,  soil. 

(3)  There  is  no  power  of  dedication  where 
there  is  no  power  to  alienate.  (4)  The 
Crown  was  not  a  necessary  party.  The 
CcmacUan  Pacific  RaiVma/y  Company  v.  The 
City  of  Va/ncomjer,  2  B.C.R.  306. 

,4.  Land  registry  —  Registered  plan — 
Description  of  land  by  reference  to  plan — ■ 
Boundaries — Mistake — Right  to  object  to 
validity  of  plan.] — The  owner  of  a  district 
lot  registered  in  1885  a  plan  of  it  drawn  to 
scale,  but  not  showing  the  subdivisions,  and 
afterwards  had  another  plan  made  from  a 
survey,  and  which  differed  from  the  regis- 
tered one.  From  an  inspection  of  the 
ground  and  the  unregistered  plan,  one  Kilby, 
who  was  unaware  of  the  registered,  plan, 
bought,  in  1889,  lot  16,  and  registered  the 
deed,  which  did  not  refer  to  the  plan.  On 
11th  July,  1889,  the  defendant  bouglit  from 
the  same  vendor  lot  '  15.  In  1890  the 
defendant  bought  from  Kilby  lot  16,  the 
deed  showing  the  purchase  to  be  according 
t(y-the  registered  plan;  -biit  before  the  pur- 
chase she  inspected  the  property  and  saw 


the  boundaries,  which  were  then  according" 
to  the  unregistered  plan.  Lot  16,  according 
to  register^  plkn,  overlapped  lot  15,  accord- 
ing; to  the  unregistered  plan: — Held^  in  an 
action  for  poa'session  by  the  owner  of  lot 
16:  (1)  That  both  plaintiff  stnd  defendant 
must  be  deemed  to  be  holders  of  their 
respective  parcels  according  to  the  regis- 
tered plan,  and  to  have  registered  their 
conveyances  in  conformity  with  the  Land 
Registry  Act:  (2)  It  was  not  open  to 
defendant,  who  had  accepted  and  registered 
a  conveyance  of  land  according  to  a  regis- 
tered plan,  to  afterwards  object,  in  an 
action  respecting  the  title  to  the  same  land, 
to  the  validity  of  that  plan.  Fowler  v. 
Senry,  10  B.C.E.  212. 


C;  Sha/re  Certificates. 

1.  Sale  of  shares  issued  at  a  discount.] 

— ^An  applicant  for  shares  which  are  issued 
at  a  discount,  and  are  therefore  void,  who 
accepts  them  under  the  impression,  that  they 
are  valid,  and  sells  a,  portion  of  them,  is 
not  estopped  as  against  the  company  from 
repudiating  the  remainder.  Twigg  v.  Thun- 
der mil,  etc.,-Co.,  3  B.'CR.  101. 

2.  Issued  at  a  discount.] — ^A  portion  of 
the  shares  in  a  jojnt  stock  company,  pur- 
porting on  the  face  of  the  certificates  to  be 
of  a  certain  par  value  and  paid  up  in  full, 
were  allotted  to  three  promoters.  One  of 
them  sold  part  of  his  allotment  at  a  dis- 
count and  had  them  transferred"  by  the 
company  directly  to  the  purchasers,,  who 
were  not  aware  that  the  shares  were  not 
fully  paid  up:^Held,  in  an  action  by  the 
company,  that  the  purchasers  were  not 
liable  for  the  amount  unpaid  on  the  shares. 
Kettle  River  Mines,  Ltd.  v.  Bleasdell,  7 
B.O.R.  507. 

3.  Unauthorized.] — ^Where  a  certificate 
of  shares  in  proper  form  has  been  issued, 
but  the  affixing  of  the  company's  seal  was 
unauthorized,  such  certificate  must  be  held 
to  be  void,  and  thei  issue  does  not  operate 
as  a  warranty  of  genuineness  or  estop  the 
company  from  denying  the  validity  of  the 
certificate.  Fire  Valley  Orchards,  Ltd.  v. 
8ly,  20  B.e.ll.  23. 


D.  'Negotiable  Instruments. 

Bill  of  exchange — ^Blank  spaces — ^Altera- 
tion after  endorsement. }  —  The  endorsers 
of  a  promissory  iiote,  containing  blank 
spaces  ioi  the  names  of  the  payee  and  the 
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rate  of  interesC,  are  estopped  from  denying 
that  they  have_  given  the  maker  authority 
to  flu  in  the  blanks.  Burton  y.  Goffm,  5 
B.C.R.  454. 


E.  Receipts. 

Payment  not  received.} — The  plaintiffs, 
J.  Coughlan  &  Company,  Ltd.,  having  dur- 
ing the  course  of  construction  given  a 
receipt  for  payments  which  they  had  never 
received:— Held,  that  they  were  estopped 
from  claiming  such  amount  against  the 
owner.  Coughlan  V.  Wat.  Cons.  Co.,  14 
B.C.R.  339. 


F.  Holding  Out. 

1.'  Agent  ot  Company.]  —  Where  the 
registered  agent  of  a  foreign  corporation 
advertizes  his  clerK,  and  the  clerk  also 
advertises  himself ,  as  local  manager  of  the. 
corporation,  the  clerk  must  be  treated  as 
such  local  manager.  Rieha/rds  v.  British 
CoTumUa  Goldfields,  5  B.C.R.  483. 

Z.^M  i  n  i  n  g  partnership.]  —  A  mining 
partnership  is  estopped  from  denying  its 
legal  ability  for  "items  of  accounts  passed 
at  meetings '  of  the  partnership.  Qray  v. 
McGallum,  5  B.C.R.  462.         '  - 

3.  Court  stenographer.] — A  person  who 
undertakes  to  act  as  Court  stenographer 
cannot  refuse  to  furnish 'parties  to  a  suit 
with  a  transcript  of  his  notes  merely 
because  his  fees  have  not  been  paid  by  the 
Crown.  Pender  v.  War  Hagle;  ex  parte 
Jqnei,  6  B.C.R.  427.  / 

fifee  Bii/LS  OF  Exchange. 

See  CoMfANT. 

See  Equity. 

See  Registration  of  Lands. 
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I.  Judicial  Notice. 
A.  Statutes  and  Orders  in  Cou/wdl. 

Imperial  .Order-in-Council.  ]  — The  Court 
will  take  judicial  cognizance,  without  fur- 
.  ther  proof,  of  an  Imperial  Order-in-Council, 
upon  production  of  a  copy  purporting  to 
have  been  printed  by  the  Queen's  printer  in 
London.      The  Uirmie,  3  B.C.R.  161. 

B.  Matters  of  PubUc  Notoriety. 

Census.] — Judicial  -iiotice  will  be  taken 
of  a  Dominion  census.  Where,  therefore, 
the  -Code,  by  an  amendment,  gives  juris- 
diction in  certain  cases  to  a  police  magis- 
trate for  cities  having  a  population  of  over 
25,000  :^Held,  that  the  census  returns  for 
the  City  of  Vancouver,  having  been  pub- 
,  iished  by  authority  of  a,  Bominion  Act,  the 
Court  will  take  cognizance  of  such  a  notor- 
ious fact  without  requiring  formal  proof. 
Beic  V.  Rhamat  Ali   {No.  2),  15  B.C.R.  175. 

C.  Conclusiveness. 

.  Private  Acts,  recitals  in.] — ^Recitals  in 
private  and  local  statutes  are  not  conclu- 
sive evidence  of  the  matters  recited.  Attor- 
ney-General of  British  ColurrCbia  v.  Attor- 
ney-General of  Ca/ndda,  8  B.C.R.  242. 

II.  Presumption  and  Bubden  of  Proof. 
A.  Onus  of.  Proof  of  Cladms. 

1.  Crown    grant  —  Surface    rights;] — 

Plaintiff  sued  for  cancellation  of  a  lease 
from  the  defendant  on  the  ground  that  the 
defendant's  Crown  grant  did  not  pass  the 
surface  rights:— Held,  tha,t  the  action  failej 
on  the  ground  that  the  plaintiff  had  not 


affirmatively  proved  that  the  grant  did  not 
pass  the  surface  rights.  Spencer  v.  Harris, 
0  B.C.R.  466. 

2.  Fraudulent  conveyance  —  Onus  of 
proof.]— When  a  voluntary  conveyance  has 
the  effect  of  defeating  creditors,  it  will  be 
set  aside,  a;pd  it  i6  not  necessary  to  adduce 
evidence  of  fraud;  the  burden  lies  on  the 
person  executing  the  deed  to  show  cause 
why  it  should  not  be  set  aside.  Ounmng- ' 
ham  V.  Curtis,  5  B.C.R.  472. 

3.  Evidence — Onus  of  proofs — ^Duty  of 
counsel  to  press  objection  at  trial.] — ^In 
adverse  proceedings  the  onus  of  proof  is  on 
the  adverse  claimant,  who  has  to  give  affir- 
mative evidence  of  his  own  title.  Caldwell 
V.  DoM^s,  7  B.C.R.  156. 

B.  Onus  of  Proof  of  Defences. 
Statute  creating  offence  —  Exemption 
from — ^Proviso  or  exemption.] — The  exist- 
ence .  of  an  exception  nominated  ini  the 
description  of  an  offence  created  by  statute 
must  be  negatived  in  order  to  maintain  the 
charge,  but  if  a  statute  creates  an  offence,  in 
general  with  an  exception  by  way  of  proviso 
in  favour  of  certain  persons  or  circum- 
stances, the  onus  is  on  the  accused  to  plead 
and  prove  himself,  within  the  proviso. 
RegirM  v.  BtroMss,  5  B.C.R.  486. 

C.  Onus  of  Proof  by  Reason  of  Particular 
Relations. 

Undue  influence.] — Where  a  will  is  pro? 
cured  by  the  person  propounding  or  taking 
a,  benefit  under  it  the  onus  of  proof  of  its 
validity  is  shifted  upon  that  person,  who  • 
must  remove  any  suspicion  raised  in  the 
mind  of  the  Court  by  the  surrounding  cir- 
cumstances. Adams  v.  McBeath,  3  B.C.R. 
513;  27  S.C.R.  13. 

III.  Best  and  Secondary  Evidence. 

A.  In  General. 
False  pretences.] — The  basis  of  a  charge 
being  false  pretence,  and  that  false  pre- 
tence being  contained  in  a  written  docu- 
ment, unless  a  foundation  be  laid  by  second- 
ary evidence  to  make  out  a  prima  facie  case, 
the  docuttient  itself  must  be  produced.  Re 
Johnston,  13  B.C.R.  209. 

B.  Copies. 

Mining  recorder's  certificates.] — Before 
a  substituted  certificate  will  be  admitted  in 
evidence  there  must  be  proof  of  loss  of  the 
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original.  Copieg  of  certain  recorded  instru- 
ments held  admissible  without  proof  of 
originals.     Pavier  Y.  Snow,  7  B.C.R.  80. 


IV.   DoCUMENTAItY    EVIDENCE. 

A.  Judgments  and  Judicial  Records. 

1.  Exemplification.] — The     exemplifica- 
"  tion  of  a  judgment'  under  the  seal  of  the 

Court  which,  pronounced  it  is  equivalent  to 
the  original  judgment  exemplified,  and 
notice  under'  th«  Evidence  Act  of  intention 
to  produce  it  in  evidence  is  unnecessary. 
Boyle  V.  F.  if:  Tradmg  Co.,  9  B.C.R.  213. 

2.  Police  Court  proceedings.]- — The 
proper  method  of  proving,  in  aii  actiion  for 
libel,'  what  was  said  about  the  plaintifiF  by 
witnesses  at  a  police  court  trial  is  by 
putting  in  the  depositions.  Dichimson  v. 
The  World  Printing  &  PuilisJiing  Go.,  17 
B.C.R.'401. 


B.  Official  Records,  Reports  und  Returns. 

Seal  Fiskery  (Ntrth  Pacific)  Act.]— The 

statement  of  the  captain,  or  officer  in  com- 
mand of  a  warship  making  a  seizure,  pur- 
porting to  be  signed  by  such  ofecer,  ife 
admissible  in  evidence  upon  proceedings  for 
condemnation  without  proof  of  signature. 
The-  Mirmie,  3  B.C.R.  161. 


G.  Minutes  of  Gorporations.  • 

Transcription.] — Minutes  of  a  directors' 
meeting  taken  down  in  shorthand  by  the 
solicitor  of  the  company,  transcribed  by 
him  and  re-transcribed  into  the  minute 
book  by  the  secretary,  and  jiot  confirmed  at 
any  subsequent  meeting,  are  not  adinissible 
in  evidence  per  se,  though  the  solicitor  has 
died  before  the  trial  of  the  action.  GloAidet 
V.  The- Golden  Giant  Mines,  Ltd.,  15  B.C.R. 
13. 


D.  Evidence  Previously  Taken  or  Vsedi 
■when  Admissible. 

1.  In  General. 

1.  Divorce  proceedings.} — In  divorce 
proceedings  the  evidence  of  a  witness  who 
cannot  be  found,  given  at  a  former  trial 
proving  misconduct,  may  be  read  over  to 
the  petitioner  at  the  trial,  and  verified  by 
her  as  a  correct  note  of  the -evidence  as  given 
by  the  witness  and'  used  as  proof  of  miscon- 
duct.    GwnUffe  v.  OunUffe,  8  B.C.R.  18. 


2.' Depositions.] — Where  a  deposition 
has  been  regularly  taken  down  in  writing 
by  a  magistrate  at  a  preliminary  hearing, 
aild  such  deposition  is  available,  that  deposi- 
tion is  the  best  evidence  of  what  the  vritness 
stated  on  that  occasion.  Rean  v.  Prasiloski, 
15"  B.C.R.  29. 

3.  Oral  evidence  to  supplement  deposi- 
tion.]— Where  the  deposition '  is  produced 
and  put  in- evidence,  then  parol  evidence  is 
admissible  to  prove  statements  made  by  the 
witness  on  the  occasion  of  the  taking  of  the  . 
deposition,  and  not  appearing  therein.    Ibid. 


2.  Absence  of  Witness. 

1.  Divorce  proceeding^.]  ^- In  divorce 
proceedings,  the  evidence  of  a  witness  who 
cannot  be  foimd,  given  at  a  former  trial 
proving  misconduct,  may  be  read  over  1.0 
the  petitioner  at  the  tribal,  and  verified  by 
her  as  a  correct  note  of  the  evidence  given 
by  the  absent  witness,  and  may  be  used  as 
proof  of  misconduct.  Gufiliffe  v.  CumHffe, 
8  B.C.E.  18 

.  2.  Proof  of  absence.] — ^Upon  a  prosecu- 
tion for  wounding  with  intent  to  murder, 
the  deposition^of  one  C.j  taken  before  the 
police  magistrate  on  the  preliminary  inves- 
tigation, was  read,  upon  the  following  proof 
that  C.  was  absent  from  Canada:  "C.  is,  to 
the  best  of  my  belief,  in  the  United  States. 
He  was  employed,  about  10  days- ago  as  one 
of  the  crew  on  a  steamer  running  between 
'Victoria  and  an  American  poft.  He, said 
when  he  left  me  he  was  going  on  board  the 
steamer.  The  steamer  has  not  been  on  thg.t 
route  sincet.  She  is  runhihg  Ijetween  two 
American  ports": — Held,  that  there  was 
sufficient  proof  of  absence  from  Canada; 
Regina  v.  Pesca/ro  and  Jim,  1  B.C.R.,  Pt.  II., 
144. 

3.  Proof  of  Absence.] — ^Evidence  that 
the  schooner,  the  deposition  of  whose  captain 
is  sought  to  be  used,  cleared  from  a  Cana- 
dian port  a  week  before  the  trial  and  put 
to  sea,  is  insufficient  proof  of  the  captain 
being  out  of  Canada  so  as  to  admit  his  depo- 
sitiqn  taken  on  tlie  preliminary  examina- 
tion.    R.  V.  Morgan,,  2  B.C.R.  329. 

4.  Sufficiency  of  evidence.]-— The  testi- 
mony of  a  chief  constable  to  the  eflfect  that 
a  constable  in  his  district,  from  whoin  he 
had  heayd  from  Vancouver  and  later  Seat- 
tle, had  failed  to  report  for  duty  and  had 
absconded  is  sufficient  to  entitle  the  judge 
to  infer  that  the  constable  is,  absetft  from 
Canada  so  as  to  render  admissible  his  evi- 
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dence  taken  at  the  preliminary  inquiry.    B. 
y.^Angelo,  19  B.C.E.  261. 

V.  Parol  and  Exteinsio  Evidence  Con- 
cerning Written  Instrumbnts. 

Contract.] — Where  it  is  sought  to  give 
parol  evidence  of  certain  other  alleged  terms 
of  a  contract  in  addition  to  those  terms 
which  are  in  writing  it  should  be  left  to  the 
jury  to  say  whether  the  written  matter  con- 
tained the  whole  of  the  contract.  Sa/rris 
V.  Dunsmuir,  6  B.C.R.  505;    30  S.C.R.  334. 

See  Contract. 


VI.  Opinions. 

A.  Expert  Evidence. 

Weight  of.  ]  — ^Conclusive  effect  should  not 
be  given  to  the  evidence  of  witnesses,  called 
as  raiperts  as  to  the  cause  of  the  collapse 
of  a  steam  boiler,  who  were  not  present  at 
the  time  of  the  accident,  whose  evidence  was 
not  founded  upon  knowledge  but  was  mere 
matter  of  opinion,  ■svho  gave  no  reasons  and 
stated  no  facts  to  show  upon  what  their 
opinion  was  based;  and  where  the  result 
would  be  to  condemn  as  defective  in  design 
and  faulty  in  construction  all  boiler*  built 
after  the  same  pattern,  which  the  evidence 
showed  were  in  general  use.  The  William 
Hamilton  Mcmufactwing  Go.  v.  The  Tio- 
toria  Lumler  &  Manufacturing  Co.,  4  B.C.E. 
101;   26  S.C.R.  96. 


B.  Phi/Steal  Vondition. 

Murder.] — ^TheM  is  no  rule  requiring 
the  cause  of  death  to  be  proved  by  a  post 
mortem  examination.  R.  V.  Q-cvrrow,  5 
B.CR.  61.  " 


O.  Handwriting. 

1.  Proof  of.]^The  sign^ture^«f  a  pris- 
oner to  the  statement  of  accused  at  the 
preliminary  hearing  may  be  tendered  as 
evidence  against  him  at  his  trial  on  a  charge 
of  forgery.    •  iSea;  y'.  Golden,  11  B.C.R.  349. 

2.  Proof  of.] — ^A  prisoner,  called  as  a 
witness  on  his  own  behalf,  cannot  be  com- 
pelled to  furnish  a  specimen ,  of  his  hand- 
writing.     Rex  v.  Grinder,  11  B.C.R.  370. 

3.  Expert  tertimony.] — Where  it  is  a 
question  when  an  alteration  has  been  made 
in  a, negotiable  instrument,  the  evidence  of 
an  eipert  in  handwriting  is  admissible  to 


show  whether  the  alteration  was  made 
before,  at  the  time  of,  or  after  the  sigtiature 
of  the  instrument.  British  OoPUmbia  hand 
wnd  Investment  Agency  v.  ElVia,  6  B.C.R.  82. 


^  VII.  Confessions. 

1.  Statement    before    justices.]  —  The 

provisions  of  the  Administration  of  Justice 
Act  (11  &  12  Vict.,  c.  42,  sec.  18)  are  direc- 
tory, and  a  statement,  not  precluded  by  the 
statutory  words,  made  by  a  prisoner  to  the 
committing  justice  was  admitted  in  evi- 
dence uppn  th?  justice  deposing  that  the 
caution  had  been  given,  though  not  in  the 
statutory  words.  ^R.  v.  Katabeen,  1  B.C.R., 
Pt.  I.,  1. 

2.  Voluntary  statement.]  t- Any  state- 
ment made  by  an  accused  person,  if  volun- 
tary, is  admissible  in  evidence,  a  fortiori 
if  made  in  open  Court  and  after  being  cau- 
tioned by  the  magistrate.  R.  v.  James,  17 
B.CR.  165. 

3.  Voluntary  statement.]  —  When  a 
prisoner  makes  a  statement  to  officers  with- 
out being  cautionea,  and -subsequently  makes 
the  same  statement  to  the  same  officers 
after  being  cautioned  i-r'Held,  that  the  sec- 
ond statement  is  inadmissible.  Real  v.  Kong, 
20  B.CR.  71. 

.  4.  Voluntary  statement.] — A  prisoner, 
arrested  and  given  the  usual  caution,  was 
taken  by  motor  to  the  police  station,  where 
he  arrived,  about  five  minutes  after  the  cau- 
tion. There  he  made  a  statement  in  answer 
to  questions  put  by  the  police: — Held,  that 
the  statement  was  admissible  in  evidence. 
Rex  V.  Wallace,  20  B.C.R.  97. 

.  5.  Concealment  of  character  as  police- 
man.]— A  police  detective,  in  plain  clothes, 
questioned  accused  as  to  what  she  was  doing 
in  a  certain  house.  He  did  not  inform  her 
that  he  was  an  officer: — ^Held,  that  the -offi- 
cer should  have  first  disclosed  his  authority, 
and  then  expressly  asked  the  licensed  to  give 
an  account  of  herself:  Rex  v.  Regan,  14 
B.CR.  12. 

6.  Different  charge.] — The  prisoner  WBiS 
arrested  on  a  charge  of  burglary.  After 
being  given  the'  usual  caution  he  made  cer- 
tain statements  to  a  constable;  subse- 
quently he  was  charged  with  murder,  and 
on  his  trial  the  Crown  sought  to  put  his 
statements  iu  evidence  :-L-Held,  that  the 
statements  were  admissible.  Rex  v.  Van 
Horst,  20  B.CR.  81.  .  "^ 

7.  Different  charge.] — The  prisoner  was 
arrested^  on  a  charge  of  stealing  S.'s  gun. 
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and  in  answer  to  questions  put  to  him  by 
a  constable,  who  did  not  caution  him,  he 
made,  certain  statements:  "he  was  after- 
wards charged  with  the  murder  of  S.  and 
on  his  trial  the  Crown  sought  to  put  in  evi- 
dence his  answers,: — afield,  not  admissible. 
Beai  V.  Kay,  11  B.C.R.  157. 

8.  After  arr,e»t.]-^A  voluntary  confes- 
sion made  by  a  prisoned  to  a  constable  after 
arrest  is  admissible  in  evidence.  R.  v. 
IBogh  Singh,  18  B.C.E,.  144. 

9.  Inducement.]  —  Held,  that  before 
making  his  confession  thci  prisoner  was  duly 
cautioned  and  that  the  confession  was 
admissible  in  evidence  although  on  an  occa- 
sion previous  to  his  snaking  it  an  induce- 
ment may  have  been  held  out  to  him.  R. 
V.  Lai  Ping,  11  B.C.R.  102.  ^ 

10.  Inducement.] — The  constable  whetf 
arresting  the  accused,  said:  "I  arrest  yoii 
for  assaulting  old  man  McGarvey,"  and  pro- 
ceeded to  handcuff  him.  Accused  asked  to 
be  permitted  to  gO  -to  the  office  to  get  some 
money,  and  inquired:  "How  much  will  the 
fine  be!"  to  which  the  constable  replied 
that  he  did  not  know  anything  about  that. 
Subsequently  the  accused  ask^d  to  have  the 
handcuffs  removed  as  h,e  had  no  intention 
of  escaping,  to  which  the  constable  answered 
that  lie  was  taking  no  <5hances,  and  that  he 
"had  not  ntuch  sympathy  with  a  man  who 
would  kick  suj  old  man  and  bite  him": — 
Held,  that  these  remarks  of  the  constable 
were  not  an  inducement  to  the  accused  to 
speak.  ~i?ea!  v.  Bruce,  13  B.C.R.  1. 

11.  Statement  made  to  person  in 
authority.] — A  rectOr  of  a  cathedral  held 
an  inquiry  into  the  circumstances  of  an 
^ssault  in  which  several  of  the  choir  boys 
were  implicated: — Held,  that  the  rector  was 
a  person  in  iiuthority,  and  that  a  statement 
made  to  him  by  one  of  the  boys  who  was 
told  to  speak  the  truth,  and  that  the  state- 
ment was  for  the  purpose  of  that  inquiry 
pnly,  was  not  voluntary-  Beco  v.  Royds, 
10  B.C.R.  407. 


VIII.  Admissions. 

A.  Parties JWhose  Admissions  Are 
Recewable. 

1 .  Partners — Opposite  parties  as  defend- 
ants— ^Admissibility  of  statements  by  one 
as  ajrainst  othei'.] — When  a  prima  facie 
liability  to  the  plaintiff  is  made  out  against 
one  defendant,  then,  upon  the  issue  of 
whether  another  defendant  is  also  liable  as 
being  his  partner  therein,  such  defendants. 


as  between  themselves,  are  "-opposite  par- 
ties" within  the  meaning  of  r.  723.  upon  the 
issue  involved,  as  it  is  the  interest  of  the' 
first  that  the  second  be  held  as  a,  contribu- 
tor to  the'  obligation,  while  it  is  the  inter- 
est of  the  latter  to  be  discharged,  and  there- 
fore the,  examination  before  trial  of  one  of 
such  defendants  foT  discovery  is  evidence 
at  the  trial  on  behalf  of  the  other.  The 
plaintiff  sought  to  give  evidence,  in  proof 
of  the  partnership,  of  ante  litem  statements 
by  the  former  defendant  that  the  latter  was 
his  partner  in  tha  transaction  in  ques- 
tion:— ^Held,  inadmissible,  as  the  foundation 
for  the  admission  of  such  evidence  is  the 
implied  authority  and  agency  of  iihe  person 
making  the  statement  to  make  it  on  behalf 
of  the  person  sought  to  be,  bound  by  itj- 
arising  from  the  nature  of  their  relation- 
ship, which  was  itself  the  matter  sought  to 
be  proved.  British  Columbia  Iron  Works 
Co.  y.  Ernest  Buse,  John,  G.  Bugbee,  and 
Rosa  Mueller,  carrying  on  business  as  The 
Buse  Milling  Company,  amd  Ernest  Buse, 
4  B.CJEl.  419. 

2.  Evidence  of  acts  of  agency  as  bind- 
ing the  company  without  proof  of  express 
authorization.]— Statements  made  by  the 
officers  of  the  company  to  the  plaintiff,  indi- 
cating: to  liim  that  he  was  dismissed  from 
its  service,  are  admissible  on  evidence  upon 
an  issue  raised  by  a  denial  of  the  dismissal, 
Avithout  proof  that  the  company  authorized 
the  same,  or  by  resolution  authorizing  a 
dismissal  of,  the  plaintiff.  Yd/rreVmann  v, 
The  Phoenix  Brewery  Company,  Ltd.  JAab., 
3  B.C.R.  135. 

3.  Agent,]  —  The  defendants  could  not 
invoke  against  the  plaintiff  a  statement  in 
a  bill  of  sale  from  H.-to  W.  (who  was  agent 
for  the  plaintiff)  that  the  ends  of  the  Jwo 
claims  between  which  the  fraction  in  ques- 
tion was  located  adjoined  each  other.  Gfi&- 
son  V.  McArt^r  and  Lukeman,  7  B.C.R.  59. 


B.  Statements  Made  vn  Presence  of  Party.. 

Conditions  of  reception.]  — Deceased, 
while  working  on  a  building  as  an,  indepen- 
dent contractor,  was  struck  and  instantly 
killed  by  thefalling  of  the  boom  of  a  der- 
rick that  had  been  erected  on  the  building 
by  the  defendants,  who  were  the  building . 
contractors.  The  evidence  showed  that  the 
machine  was  of,  the  best  type  and  in  good 
repair,  and  was  operated  by  a  competrait 
man,  who  was  not  guilty  of  any  negligence 
or  misconduct.     The  plaintiffs  alleged  that 
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there  was  a  defect  in  the  maohine,  in  that 
the  dog  did  not  fit  jSroperly  in  the  cog-wheel 
and  at  times  slipped,  The  only  evidence^ 
of  knowledge  of  the  alleged  defect  by  the 
defendants  was  that  of  two  witnesses,  one 
of  them  stating  that  the  operator  of  the 
hoist  told  him,  after  the,  accident,  that  the 
machine  was  defective  and  that  he  had 
notified  the  defendants  of  the  defect  prior 
to  the  accident,  and  that  this  statement  was 
made  by  the  operator  15  or  20  feet  from  the 
defendant  W.  ( one  ef  the'  members  of  the 
defendant  firm),  who:did  not  contradict  the 
statement.  The  other  Witness,  who  stood 
beside  W.  at  the  time  the  statement  was 
made,  testified  that  he  heard  what  the  oper- 
'  ator  said.  The  plaintiffs  contended  that 
when  W.  did  not  contradict  the  operator's 
statement,  the  _  evidence  was-  a;dmissible  as 
an  acquiescence  by  W.  in  the  statement. 
The  evidence  was  allowed  in  on  the  trial 
and  the  jury  returned  a  verdict  for  the 
plaintiffs : — ^Held,,  setting  aside  the  verdict 
of  the  jury,  that  the  evidence  that  W.  heard 
the  statement  was  of  the  vaguest  character;' 
that  the.  remark  was  not  addressed  to  him ; 
that"  the  allegation  was  not  that  he,  but  the ' 
firm  (of  which  he  was  a  member),  had  been 
notified,  as  to  which  he  may  have  had  no 
knowledge,  so  tliat  even  if  he  heard  what  the 
operator  said,  he  may  not  have  been  in  a 
position  to  contradict  it.  In  view,  there- 
fore, of  the  loose  character  of  all  this  evi- 
dence, it  should  not  have  been  admitted, 
and  without  it  the  plaintiff  could  not  suc- 
ceed.    Watson  T.  Booker,  18  B.C.B,  538^ 


IX.  Hearsay. 

A.  Generally. 

Survey*.] — In  an  action  to  determine  the 
boundary  line  between  two  lots,  two  sur- 
veyors were  called  at  witnesses,  neither  of 
whom  had  personally  surveyed  the  lots  in 
'  question,  but  testified  from  the  plans'  and 
field  notes  of  surveys  made  by  their  articled 
clerks,  who  ran  the  lines  ^ — ^Held,  that  the 
evidence  of  the  two  surveyors  was  impro- 
perly admitted.  Antieknap  v.  Scott,  19 
B.C.R.  81. 


B.  Complaints. 

1.  Lapse  of  time.] — The  accused-  was 
found  guilty  of  an  indecent  assault  upon  a 
girl  six  years  of  age.  The  child's  mother 
was  dead,  and  she  was  uared  for  Jjy  her 
grandmother,     who,     while     bsthing     her. 


noticed, an  inflammation  and  asked  the  child 
if  she  had  hurt  herself,  to  which  she  replied 
that  she  had  not.  About  two  weeks  after 
the  event,  without  being  asked,  the  child 
described  to  her  grandmother  an  indecent 
assault  upon  her  by  the  accused.  This  was 
the  first  complaint  she  had  raade:-r-Held, 
admissible  in  evidence.  Bex  v.  MoOivney, 
19  B.C.E,.  22.  I 

2.  Rape.] — Where  the  prosecutrix,  on  a 
"charge  of  rape  makes  a  statement  to  a  third 
party,  not  in  ^he  presence  of  the  accused, 
such  statement  is  admissible  in  evidence, 
provided  it  was  made  at  the  first  oppor-  ' 
tiinity  which  reasonably  offered  itself  after 
the  commission  of  the  offence,  and  was  not 
elicited  by  questions  of  a  leading  or  induc- 
ing or  intimidating  nature.  B.  y.  Jimmy 
Spuzzum,  12  B.C.R.  291. 


G.  Dymg  Declarations. 

li  Conditions  of  admissibility.] — 'I'wo 
facts  must  concur  to  render  a,  declaration 
admissible:  (1)  that  the  deceased  was  in 
danger  of  dying  in  a  short  time,  and  (2) 
that  the  deceased  had  a  settled  hopeless 
expectation  of -death.  B.  v.  Woods,  5  B.C.E. 
585.  - 

2.  Conditions  of  admissibility.]  — An 
Indian  woman's  statement  that  she  thinks 
she  is  going  to  die  is  a,  sufficient  indication 
of  such  a  settled,  hopeless  expectation  of 
immediate  death  as  to  render  tte  statement 
admissible  as  a  dying  declaration.  Before 
the  death  of  an  Indian  woman,  for  whose 
murder  the  prisoner  was  Tjeing  tried,  a 
statement  was  obtained  from  her  in  the  fol- 
lowing way:  A  justice  of  the  peace  swore 
an  Indian  to  interpret  the  statement  the 
woman  was  about  to  make;  a  constable 
then  asked  questions  through  the  interpre- 
ter, and  a  doctor  wrote  down  what  the 
interpreter  said  the  woman's  answers  were. 
The  doctor  and  the  justice  of  the  peace  then 
signed  the  statement.  To  some  of  the  ques- 
tions the  woman  indicated  her  answer  by 
.nodding-  her  head.  At  the  trial  the  state- 
ment was  tendered  as  a  dying  declaration, 
and  the  doctor,  the  justice  of  the  peace  and 
the  constable  identified  the  statement;  the 
interpreter  deposed  that  he  interpreted 
truly,  but  he  gave  no  evidence  as  to  what 
the  woman  really  did  say: — Held,  that  the 
statement  was  admissible  as  a  dying 
declaration ;  -  also  that  it  had  been  properly 
proved^  A  dying  declaration  may  be 
obtained  by  means  of  questions  and  answers. 
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and  if  it  is  reduced  to  writing  it  is  suffi- 
cient if  the  answer  only  appear  in  the  writ- 
ing. Nodding  is  a  sufficient  answer  where 
witness  has  heen  warned  to  talk  as  little  as 
possible.     Rex  v.  Louie,  10  B.C.R.  1. 

^  3.  Expectation  of  death.] — The  injured 
woman  said  to  another  Indian  woman 
"Fellows  hurf  me  and  make  me  die,"  and  to 
her  father  she  said  "I  am  going  to  die,- hurry 
up  and  get  the  priest";  "Suri,  I  am  going 
to  die,  hurry  up  and  get  the  priest  for 
me":— Held,  that. this  was  sufficient  indi- 
cation of  apprehension  of  imminent  death 

•  and  hopelessness  of  recovery  to  be  admitted 
in  evidence  as  a  dying  declaration.  '  R.  v. 
Walker  and  GMnley,  15  B.C.R.  100^ 


D.  Entries  in  Gov/rse  of^  Business. 

Entries  in  private- book.  J — ^Entries  made 
by  the  deceased  executor  in  a  private  book 
kept  by  him  were  not  admissible  in  evi- 
dence either  for  or  against  the  other  execu- 
tor, neither  were  the  entries  in  the  charge 
book  of  the  solicitor  for  B.  and  C.  as  to 
instructions  received  ~  hy  him  from  B.  in 
reg3,rd  to  the  .dxawing  of'  certain  papers 
carrying  out  the "  arrangement  between  B. 
and  C.  admissible  in  evidence  as  against  C. 
CamsusOr.  v.  Ooigdarripe  and  others,  11 
B.CE,.  177.  . 


X.  Relevancy  And  Matebiautt, 

A.  Ghwracter:    Rgputafion. 

Chinese  Immigration  Act.] — EJvidence  of 
the  general  reputation  of  a  house  in  which 
a  Chinese"  immigrant  has  lived  is  admissible 
in  habeas  corpus  proceedings  directed 
against  the  collector  of  customs,  who  is 
detaining  such  immigrant  for  deportation 
to  China  on  the  ground  that  she  is  a  pros- 
titute.    In  re  Fong  Yuk,  8  B.C.R.  118. 


B.  Motive. 

Letters  of  persuasion.] — ^Prisoner  was 
indicted  for  having,  at  the  City  of  Victoria, 
unlawfully  caused  to  be  taken  a  certain 
unmarried  girl,  to  wit,  one  B.  R.,  being 
under  the  age  of  sixteen  years,  out  of  the 
possession  and  against  the  will  of  her 
father,  contrary  to  sec.  283  of  the  Criminal 
Code.  The  evidence  showed  that  the  girl; 
by  persuasion  of  letters  written  by  the  pris- 
oner in  Vict6ria,  Canada,  addressed,  to  arid 
received  by  her  within  the  State  of  Wash- 


ington, ~  U.S.A.,  was  induced  to  leave  her 
father's  house  in  that  TState  and  meet  the 
prisoner  at  Victoria.  Upon  meeting  her 
there  he  suggested  that  it  was  not  too  late 
for  her  to  return  home,  but  she  declined, 
and  the  prisoner  thereupon  took  her  to  a 
house  near  Victoria,  where  they  spent  the 
night  together: — ^Held,  that  the  reception 
by  the  girl  of  the  letters  was  the  motive 
cause  of,  her  abandoning  her  father's  pos- 
session and  therefore  a  material  factor  in 
the  offence,  which,  consequently,  in  part 
took  place  outside^the  jurisdiction.  -Regina 
V.  Blythe,  4  B.C.fi,.  276.- 


O.  Similar  Acts  and  Facts. 

1.  Fraud   in    former    transactions.] — In 

an  action  id  set  aside  a  bill  of  sale  of  a 
mineral  claim  on  the  ground  that  it  was  a 
forgery  by  one  of  the  defendants,  evidence 
was  given  by  plaintiff  and  his  witnesses  as 
to  matters  which,  whether  material  or  not, 
were  intended  to  make  the  judge  give  a 
readier  credit  to  thie  plaintiff's  ease.  For 
the  defence  witnesses  were  allowed  to  .give 
evidence  showing  that  the  plaintiff  and  his 
witnesses,  in  respect  of  the  same  mineral 
claim, '  had  been'  parties  or*  privy  to  a 
fraudulent  transaction  involving  perjury 
and  conspiracy,  and  tending  to  show  that  a 
like  fraudulent  scheme  was  being  attempted 
in  this  case,  and  the  result  was  that  the 
judge  was  so  influenced  by  this  evidence 
that  he  gave  judgment  for  the  defend- 
ants:— Held,  by  the  Full  Court,  that  the 
said  evidence  on  behalf  of  defendants  was 
properly  admitted.  D'Avignqn  v.  Jones,  9 
B.C.R.  359. 

2.  Indecent  assault.]— In  a  prosecution 
for  indecent  assault,  evidence  of  a  prior 
offence  of  the  same  nature  is  not  admissible. 
R.  V.  'Inmm  Dini  15  B.C.R.  476. 


D.  OoihpUa/nce   u^th  8tti,tutory   Require- 
ments. 

Certificate  of  work — Admissibility  of.] 

■ — Thfe  Parrot  mineral  claim,,  located  in 
February,  1895,  lapsed  by  abandonment  in 
February,  1899.  In  March,  1895,  part  of 
the  same  ground  was  located  by  plaintiff 
as  the  Townsite  claim,  and  certificates^  of 
work  were  recorded  in  respect  of  it  in  1896, 
1897,  1898  and  1899.  In  December,  1899, 
the  ground  covered  by  the  original  Parrot 
claim  was  re-located  as  the  Defiance  No.  1 
Fraction  by  the  defendants'  predecessors  in 
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title: — Held,  in  adverse  proceedings, , that  so 
inuch  of  th.e  Parrot  claim  as  was  overlapped 
\  by  thft  To>TO3ite  claim  was  not  unoccupied 
ground  at  the  time  of- the  location  of  the 
Townsite,  and  as  such  was  not  open  to  loca- 
tion. At  the  trial  plaintiffs  attacked  the 
validity  of  defendants'  location;  and  defend- 
ants sought  to  put.  in  evidence  a  certificate 
of  work  issued  the  day  before :— Held,  not 
adnijssible,  as  it  was  obvious  that  su6h  cer- 
V  tifloate  was  to  be  used  to  ■cure  irregularities. 
Bammelmeyer  v.  Gwftis;  Powers  v.  Curtis, 
8  B.G.R.  383.  m 


XI.  5^^ia.HT.:"    EiteCT:    'SUBTB'JCIENOY.    ,, 

A.  In  Qenieral. 

1.  Murder — ^Abortion.]-— On  a  trial  of 
accused  for  .murder,  by  committing  arf  abor- 
tion on  a  girl,  it  appeared  in  evidence  that 
a,  post  mortem  examination  of  the  girl  had 
been  made  by  a  medical  man,_  which  was, 
however,  confined  to  the  pelvic  organs,  and 
was,  upon  the  jmedical  evidence,  inconclu- 

,  .sive  as.  to  the  cause  of  death,  but  there  was 
other  evidence  pointing  to  the  inference  that 
\  death  was  caused  by  the  operation:' — Held, 
that  there  is  no  rule  that  the  cause  of  death 
must  be  proved  by  post  mortem  examina- 
tion, and  that  there  was  evidenpe  to  go  to 
the  jury  of  the  cajise  of,  death  notwith- 
standing the  absence  of  a  complete  post> 
mortem   exammjition.      Retina,  y,   Qwrrow 

-     mid  Breech,  5  B-C.R.  61,, 

2.  Certificate  of  a  commissioner  of 
lands.]  — 'The  certificate  of  an  assistant 
Commisisoner  of  Lands  and-  Works  under 

.tbe  Mineral  Ordinance,  1869,  is  not  conclu- 
sive evidence  of  compliance  with  the  statu- 
tory  conditions.      Pech  v.  Reg,,    1    B.C.E., 

pt.  II.,  u;.  1  .m:.m:.o,  13. 

3.  I^pse  of  time.] — ^In  1885  the  trustees 

of  a  eef  tain  business  solji  it-  aft  an  adequate 
price  to  B.,  wb,p,  before  purchasing,  stipu- 
lated with  C,  one  of  the  trustees,  that  he 
should  go  into  partnership  with  him;  C. 
did  go  into  partnership  and  in^89.3  heboid 
out  Ms, interest  at  a  large  profit.  In  1903, 
certain  beneficiaries  commenced  an  fiction 
founded  •  on  an  alleged  breach  of  trust 
against  C.  and  th?  representatives  of  his 
deceased  co-executor  and  asked  for  an  order 
declaring  that  the  sale  to  B.  was  a  sham 
■  and  was  really  one  toC: — ^Held,  that  con- 
sidering the  number  of  years  since  the  sale 
took  place  and  that  it  was  for  a  fair  price, 
Gi's  account  of- 'the:  transactiori  must  be 
acc'eptedj  notwithstahding  several  suspieious 


circuni'stances.  Oamsusa  v.  Goigdarrife,  11 
B.C.R.  177.  '  ,         '  /   --' 

B.  Corroboration. 
1.  Eviiience  of  Young  Children. 

1.  Some  other  material  evidence.] — ^As 

sec;  16  of  the  Canada  Evidence  Act  specially 
requires  that  a  "statement  taken  in  Court 
from  a  child  Of  tender  years,  not  -under- 
standing tlxe  nature  of  an  oath,  must  be  cor- 
roborated by  "some  other  material  evi- 
dence," the  testimony  so  taken  from  one 
child  of  tender  years  cannot  constitute  "the 
•kind  of  corroboration  required  by  this  sec- 
tion of  the  testimony  similarly  taken  from 
another  child  of  tender  years.  The  unsworn 
testimony,  whether  of  one  child  or  of  sev- 
eral children,  is  not  to  be  acted  upon  linless 
fortified  by  other  material  evidence  cor- 
roborating It  , of  a  different,,  chajaoter,  i.e., 
evidence  which  is  legal  evidence  apart  from 
thi^  section;  Rew  v.  McInuUy,  19  B.CR. 
.109.  .  ,■      ■■ 

2.  Sufficiency  of.] — Evidence  that  a 
child  is  siiffering  from  a  venereal  disease 

/  which  could  have  been  contracted  -kt  the 
time  of  the  alleged  assault,  and  that  the 
child  was  at  the  house  of  the  accused  on 
the  (Jay  of  the  alleged  aSsault  is  sufficient 
to  corroborate  the  unsworn  evidence  of  the 
child  on  a  charge  of  indecent  assault.  R. 
•y.  MeOvBuey,  19  B.C.E..  22. 

3.  All  the  evidence  to  be  considered^] 
- — In  a  pioseeUtion  for  indecent  assault,-^ 
order  to  find  corroboration  of  the  evidence 
of  a,  boy  too.  young  to  take  an  Oath,  the 
judge, may  consider  the  whole  of -the  evi- 
dence,    including    that     adduced    for     the^ 

-accused.      R.  y.  Jnman  Din,  IS  B.C.R.  476. 


2. -Claims  Against  Estate  of  Deceased. 

Character  of  evidence.]  — The  corrobora- 
•tion  required  by  Sec.  50  of  the  Evidence 
Act  (British  Columbia  Stat.  1900,  c.  9,  sec. 
4)  must  refer  specifically  tb  the  contract 
on  which  the  action  is  based,  and  not  to 
some  part  of  it,  so  as  to  leave  the  effect  of 
the  -whole  unascertained.  Blacquiere  v. 
Oorr,  "lO  B.CR. -448.     ' 


,  XII.    AOMISSmiLITT    UNDEB    PLEATINaS. 

Amendment  to  cover  evidence.  J-^-The 
Court,  after  a  trial,  may  always  order  su6h 
ametidments  to  be  made  in  the  pleadings  as 
will  conform  to  the- evidence  that  may  hap- 
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pen  to  have  been  given.     Holten  v.  Vandall, 
7  B.C.R.  331. 


XIII.  In  Particitlab  Actions. 
A.  Adverse  Aotions. 

1.  Onus  of  proof.] — In  adverse  pro- 
ceedings tie  burden  of  proof  is  on  the 
adverse  claimant,  who  has  to  give  affirma- 
tive evidence  of  his  own  title.  Caldwell  v. 
Davys,  7  B.C.K.  1^6. 

2.  Prima  facie  case.] — A  prior  locator, 
who  is  the  plaintiff  in  adverse  proceedings, 
makes'  but  a  prima  facie  case  by  proving 
(1)  his  free  miner's  certifloate;  (2)  prior 
location  and  due  record;  and  (3)  the  over- 
lapping of  the  claims  in  dispute.  Sohom- 
herg  v.  Holden  and  others,  6  .B.C  Jl.  419. 

3.  Attecking     defendant's     title.] —In 

adverse  proceedings,  if  the  plaintiff  wishes 
to  attack  the  defendant's,  title  he  must 
attack  it  while  proving  his  own  title,  and 
not  wait  tillTebuttal.  The  plaintiff  must 
show  '  the  measurements  of  the  ground  in 
dispute  in  or^er  to'  prove  overlapping  of 
claims.      Dunlop  v.  Baney,  7  B.C.R.  1. 


B.  Conspiracy. 

Foundation  for.] — Before  the  acts  of 
alleged  conspirators  can  be  given  in  evi- 
dence there  must  be  some  preliminary  proof 
of  an  acting  together,  but  it  is  hot  neces- 
sary that  i  a  conspiracy  should  first  be 
proved.     R.  v.  Hiftchinson,  11  B.C.R.  24. 


C.  Contempt  of  Court. 

Particularity.] — ^Contempt  of  Court  being 
a  criminal  offence,  on  the  hearing  of  an 
application  to  commit  nothing  will  be 
inferred,  and  it  is  necessary  to  prove  the 
charge  with  particularity.  In  re  Scmfe,  5 
B.C.R.  153. 


p..  Perjury. 

Explanatory  statements.]  — A  person 
charged  with  perjury  alleged  tp  have  been 
committed  in  a  civil  action  is-  entitled  to 
have  adduced  those  parts  of  his  testimony 
in  the  civil  action  explanatory  of  the  State- 
ments alleged  to  constitute  perjury.  R.  v. 
Coote,  10  B.C.R.  285. 


Xrv.  Witnesses. 
A.  Impeaching  Gha/racter. 


Party's  own.  witness.] — ^A  party  may  not 
introduce  general  evidence  to  impeach  ~the 
character  of  his  own  witnesses,  but  he  may 
proceed  with  the  probf  of  the  facts  in  issue, 
although  the  consequence^  of  so  doing  may 
be  to  discredit  his  owji-  witness.  R.  y. 
Hutchinson,  11  B.C.R.  24. 


B.  Accused  Testifying. 

1.  In  general.] — A  prisoner,  at  his  trial, 
has  the  option  pf  making  a  statement  not 
under  oath  or  otgiving  evidence  under  oath. 
R.y.Aho,  11  B.C.R.  114. 

2.  Statement  1>y  prisoner  defended  by 
counsel,] — A  prisoner  on  his  trial,  defended 
by  counsel,  may,  at  the  eoncliisioii  of  his 
counsel's  address,  himself  make  a  statement 
of  facts  to  the  jilry,  but  the  p^^^^on 
will  be  entitled  to  reply.  R.  v.  Rogers, 
1  B.C.R.,  Pt.  11.,  119;, 

3.  Admissibility  on  new  trial.] — --Where 
an  accused  subpiits  himself  to  give  evidence 
and  be  cross-examined,  the  evidence  so  given 
is  admissible  on  a  new  trial.  R.  v.  Deak^, 
17  B.CR.  13. 

4.  Cross-examination.] — Counsel  for  the 
Crown  may  ^ask  -the  prisoner  who  testifies 
on  his  own  "behalf  if  he  had  been  charged 
with  or  committed  certain  offences  in  the 
past,  but  unless  there  is  evidence  to  war- 
rant the  imputation  being  made,  counsel 
should  not  make  it  by  question.  ATprisoner 
charged  with  murder,'  who  testifies  on  his 
own  behalf,  may  be  cross-examined  on  his 
alleged  testimony  _  at  the  .  inquest  in  the 
absence  of  the  original  depositions.  R.  v. 
M'ulmhill,  1?  B.CR.  197. 

5.  Demonstration.] — A  prisoner  on  trial 
for  murder  cannot  try  on  a  pair  of  boots  in 
the  presence  of  the  jury  in  order  to  show 
that  Jie  cannot  put  them  on  his  feet,  tmder 
the  pretext  of  making  a  statement.  R.  v. 
Spintlum,  18  B.C.R.  606. 

6.  Failure  to  -testify.] — A  direction  to 
the  jury  that  an  accused  has  failed  to 
account  for  a  particular  occurrence,  when 
the  burden  has  been  cast  upon  him  to  do 
so,  does  not  amoimt  to  a  comment  on  his 
failure  to  testify.     R.  v.  Aho,  11  B.C.R.  114. 


C.  Cross-examination. 

1.  Vexatious  and  irrelevant  questions.] 

-The   judge   presiding   at  the   trial   of   a 


^%-^,^^^^ 


401 


EVIDENCE 


cause  has  a  necessary  discretion  for  the 
protection  of  witnesses  xmder  eross'-exani- 
jnation  and,  where  it  does  not  appear  that 
he  has  exercised  that  discretion  improperly, 
his  order  ought  not  tb  be  interfered  with 
on  appeal.  Brownetl  v.  Broionell,  42  S.C.E. 
368. 

2.  Question  by  jurpr.] — ^Where  a  juror 
asks  a  qUeteon  of  a  -s^itness  in  order  to 
ascertain  if  he  has  a  fact  already  deposed 
to  rightly  in  'his  mind,  there  can  be  no 
cross-examination  on  the  answer  made.  R. 
V.  SpintVum,  18  B.C.E.  606. 

3.'  Diipprition  of  property.] — ^In  cross- 
examination  of  a  defendant  it  is  admissible 
to  question  him  as  to  wha,t  disposition  he 
has  made  of  his  property  since  the  suit  was 
begun,  or  in  anticipation  of  it,  and  a  defend- 
ant so  disposing  of  his  property  does  an  act 
which  will  be  viewed  with  suspicion.  Ccrni- 
susa  V.  GoigdtM-ripe,  11  B.C.R.  177. 


D,  Evidence  in  Reply. 

1.  Admissibility  of  explanatory  state- 
ments.]— A  person  charged  with  perjury 
committed  in  a  civil  action  is  entitled  to 
have  put  in  evidence  those  parts  of  his  tes- 
timony in  the  civil  .  action  Which  may  be 
explanatory  of  the  statements  in  respect  of 
which  the  perjury  is  charged.  Rea;  v. 
Ooote,  10  B.C.R.  285. 

2.  Alibi.] — After  the  case  for  the  Crown 
and  the  accused  was  closed,  the  Crown  called 
wifa^ess  in  reply  whose  evidence  changed  by 
a  few  minutes  the  exact  time  of  the  crime 
as  stated  by  the  Crown's  pre^vious  witnesses, 
and  which  tended  to  weaken  the  alibi  set  up 
by  the  accused: — ^Held,  that  to  allow  the 
evidence  was  entirely  in  the  discretion  of 
the  Judge,  and  there  was  no  legal  prejudice 
to  tBe  accused,  as  he  was  allowed  an  oppor- 
ti^nity  to  cross-examine  and  meet  the  evi- 
dence.    R.  v.  Wong  On,  10  B.C.R.  555. 


E.  Refreshing  Memory. 

Note  of  accident.] — ^Where  a  witness  of 
an  accident  made  notes  of  the  occurrence 
and  these  original  notes  were  expanded  on 
the  following  day,^  and  the  loss  of  the 
original  notes,  the  transcript  thereof  on  the 
following  day,  and  the  accuracy  thereof  had 
been  proved,  the  witness  was  held  to  be 
entiljled  to  refresh  his  memory  by  referring 
to  the  copy.  Daynes  v.  British  Columlia 
Electric  Rail/way  Oompany,  17  B.C.R.  498; 
49  S.C.R.  518. 


-^  ^  ,  C  .  /R  ,    if-i^^- 


F.  Oath  and  Affirmation. 


402 


1.  Incompetency  by  reason  of  want  of 
religious  belief — ^Examination  on  voir  dire 
— Duty    of    trial    judge.] — It    is    not    the 

duty  of  the  trial  judge  to  examine  a  wit- 
ness on  the  voir  dire  as  to  his  religious 
belief,  for  the  purpose  of  testing  his  compe- 
tency as  a  witness,  even  if  requested  to  do 
so  by  counsel' for  the  opposite  party,  and  a 
party  who  has  not  been  examined  on  the 
voir  dire  at  the  trial  will  not  be  heard  upon 
affidavit  on  appeal  against  the  competency 
of  the  evidence.  Gray  v.  McCallum,  2 
B.C.R.  104. 

2.  Religious  belief.] — At  the  trial  the 
evidence  on  which  the  accused  was  convicted 
was  given  by  a  witness  who  was  a  Church 
of  England  minister,  but  not  actively  follow- 
ing hfs  profession.  On  being  offered  the 
Bible  to  take  the  oath  in  the  usual  form, 
he  said:  "I  affirm."  No  objection  was 
made  at  the  time,  but  on  the  cross-examina- 
tion being  reached,  he  was  asked:  "What 
is  your  objection  in  making  art  affirmation, 
then,  instead "  of  taking  an  oath  on  the 
Bible?"  He  answered:  "I  believe  it  is 
optional  with  the  Court,"  and,  "I  consider 
that  that  is  a  private  matter  of  my  own  dis- 
cretion." To  a'stateinent  that  for  private 
reasons  he  had  retired  from  the  diocese  of 
British  Columbia,  he  was  asked :  "Are  those 
reasons  that  you  do  not  believe  in  Christian 
doctrines  1"  n  He  answered-:  "I  appeal  to 
the  judge  whether  I  have  to  reveal  my  pri- 
vate conscience  to  the  gentleman."  He  was 
not  asked  ,  whether  he  had  conscientious 
scruples  against  the  taking  of  an  oath  on 
the  Scriptures.  His  appeal  was  sustained 
and  the  defence  was  not  allowed  to  cross- 
examine  witness  on  his  religious  belief. 
Two  questions  were  reserved  for  the  opinion 
of  the  Court  of  Appeal:  (1)  Could  I  con- 
sider the  statements  of  the  said  William 
Greorge  HoUinfflivorth  Ellison  as  eviden'ce, 
inasmuch  as  he  djd  not  state  that  his 
objection  to  taking  an  oath  was  on  grounds 
of  conscientious  scruples.?  (2)  Should  I 
have  allowed  accused's  counsel  to  cross- 
examine  said  witness  on  the  questioiji  of  his 
belief  in  Christian  doctrines,  and  was  the 
accused  prejudiced  in  his  defence  by  my 
refusal:;— Held,  on  appeal,  that  a  witness 
claiming  the  right  to  affirm  instead  of  tak- 
ing the  oath  must  make  it  clear  to  the  ,Court 
that  he  has  conscientious  Scruples  to  the 
taking  of  an  oath.  Rex  v.  Deakm,  16 
B.C.R.  271. 
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.  Gf.  Interpretation. 

Stenographer's  notes,]^— A  transcript  of 
the  stenographer's  notes  of  "what  an  inter- 
.  preter  said  was  the  testimony  of  the  wit- 
ness must  govern  in  the  absence  of  evidence 
to  the  contrary.  Rex  v.  Bogh  Smgh,  18 
B.C.R.  144. 


XV.  EviDBNOE  Out  or  Court. 

A.  Where  Eooamination  Out  of  Gowrt  Will 
Be  Ordered. 

1.  Witnesses  Within  the  Jurisdiction. 

1.  Illness.] — The  serious  illness  of  a 
witness  is  ground  for  granting  an  order  for 
his  examination  de  bene  esse.  Bank  of 
Montreal  v.  Home,  6  B.C.R.  68.      - 

2.  Distant  residence.] — ^A  witness  who 
lives  in  a  remote  part  of  the  Province  is 
examinable  under  r.  368  while  temporarily 
in  Victoria.  Hyland  v.  Ccmadian  Develop- 
ment Go.,  9  B.C,E.  32. 


2.  Witnesses  Abroad; 

1.  Plaintiff's  application.] — Where  a 
plaintiff  has  selected  British  Columbia  as 
the  .place  where  the;  action  should  be 
brought,  it  i&  his  duty  prima  facie  to  bring 
his  witnesses  to  this  Province  or  to  show 
that  it  would  not  be  in  the  interests  of  jus- 
tice that  hfe  should  be  compelled  to  J.0  so. 
Where  a  plaintiff  seeks,  to  have  a  material 
witness  examined  abroad  and  the  nature,  of 
the  case  is  such  that  it  is  important  he 
should  be  examined  here,  the  party  asking 
must  show  that  h^  cannot  bring  him  to 
this  Province  to  bfe  examined  on  the  trial. 
The  principal  officer  of  a  plaintiff  company, 
who  is  a  material  witness,  cannot  be  exam- 
ined on  the  plaintiff's  bel\alf  under  cover  of 
ageneral  leave  given  by  an  order  for  a,  com- 
mission to  examine  "other  persons."  ^  Steio- 
a/rt  Iron  Wbrks'Oompam/  v.  British  Cohim- 
Ma  Iron,  Wire  and  Fence  Oompamj,  20 
B.C.R.  515. 

2.  Defendant's  application.] — A  defend- 
ant resident  outside  the  jurisdiction  has  a 
prima  facie  right  to  a  commission  to  take 
his  own  evidence  for  use  at  the  trial.  Gra/n- 
stoun  V,  Bird,  5  B.C.K.  140. 

3.  Commission  to  take  evidence — 
Second  one  to  same  place — Costs  of.] — A 
second  commission  to  New  York  granted  to 
defendant  to  examine  a  witness,  he  having 
already  obtained  a  commission  to  the  same 
place,  but  he  was  ordered  to  pay  the  costs 


of  executing  it  in  any  event  of  the  action. 
Gill  v.  ElUs,  5  B.CE,.  137. 

4.  Commission  to  examine  witnesses — 
Preponderance    of    convenience.] — In    an 

action  on  a  promissory  note  for  $65.40  the 
defendant  pleaded  that  the  note  was  obtained 
from  him  under  duress,  and  the  plaintiffs, 
who  lived  in  Ontario, ,  applied  for  a  com- 
mission to  take  their  evidence  there: — 
Held,  that  as  the  probable  expenses  of  the 
commission  would  not  exceed  a  quarter  of 
the  expenses  of  the  plaintiffs'  attending  the 
trial,  and  the  application  was  made  bona 
fide,  it  should  be  granted.  Thompson  v. 
Hendirson,  9  B.C.R.  540. 


B.  Procedure  to  Obtain. 

1.  Sufficiency  of  affidavit.]- — A  defend- 
and  resident  outside  the  jurisdiction  has  a 
prima  facie  right  to  a  commission  to  take 
his  own  evidence  for  use_  at  the  trial.  An 
affidavit  that  such  defendant  was  resident 
in  Australia,  and  manager  of  a  woollen  fac- 
tory,'held  sufficient  to  suppoit  an  order;  for 
a  commission  to  examine  him,  though  it 
did  not  state  that  he  could  not  personally 
attend  at  the  trial.  The  fact  that  he  could 
not  do  so  without  great  inconvenience  was  a 
reasonable  inference  from  the  facts  deposed 

'to.     Granstoim  v.  Bird,  5  B.CE,.  140. 

2.  Affidavit  in  support.] -^A  party  desir- 
ing a  commission  for  his  own  examination 
outside  the  jurisdiction  should  himself  make 
an  affidavit  of  the,  facts  relied  on."  Tolle- 
maohe  v.  Hohson,  5  B.CE.  216. 

3.  Necessity  to  state  names  of  ivitnesses 
in  affidavit.] — An  affidavit  for  an  order"  for 
a  commission  to  examine  witnesses  abroad 
must  stat^  the  names  of  the  witnesses  pro- 
posed to  be  examined.  Hermann  v.  Lawson, 
3  B.CE.  353. 


G.  Return  and' Use  of  the  Evidence. 

Manner  of  use  at  trial.] — ^Whether  all 
the  evidence  taken  upon  commission  in  an 
action  shall  be  read  at  length,  or  read  in 
part,  or  stated  in  part,  or  stated  by  coun- 
sel at  the  trial  is. a  matter  in  the  discretion 
o|,the  trial  judge.  Marks  v.  Marks^  13 
B.CE.  161. 

XYI.  Affidavits. 

A.  Who  May  Take. 

1.  Notary  public] — A -notary  public 
within  the  Province  of  British  Columbia  has 
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not  authority  to  take  an  affidavit  in  ah 
action  in  the  Supreme  Court.  LaAtnert  y- 
Tynjald,  14  B.O.R.  246. 

2.  Sworn  outiide  the  ProviAc^.] — An 
affidavit  sworn  out  of  the  Province  before  a 
notary  public  and  certified  under  his  hand 
and  ofl^cial  seal  is  admissible  in  evidence. 
First  ifationfil  Bakk  v.  iS«2/»6S,  3  B.C.E,.  87.^ 

3.  Ante  litem  solicitor — ^^IGdavit  sworn 
before.] — The  affidavit  of  a  party  to  a  suit 
sworn  before  an  ante  Utem  solicitor  in  his 
employ,  acquainted  with  the  facts  of  the 
case,  although  not  the  solicitor  on  the 
record,  is  insufficient  under  r.  417.  Dims- 
rmmr  v.  Klondike  &  Columbian  Qoldfields, 
Ltd.,  6  B.C.R.  200. 

4.  Agent  for  solicitor  of  party.]; — An 
^affidavit  sworn  before  a  notary  "public  in 
Manitoba  who  had  been  actiiig  as  agent  for, 
defendant's  solicitor  is  insufficient  under  r. 
417.     McLelUm  v.  Barris,  6  B.C.B..  257.  ^ 


B.  Jurat. 

1.  Omission  of  date.]— Where  the  jurat 
to  an  affidavit  did  not,  mention  the  date 
upon  which  the  affidavit  had  been  sworn, 
this  was  not. a  fatal  defect,  and  even  if  it 
could  be  so  considered  at  common  law,  such 
a  defect  would  be  cured  by  the  Oaths  Act 
and  the  Supreme  Court  Rules  of  1890,  No. 
415.  Pjtmlson  v.  Beamcm,  9  B.C.R.  184;- 
32  S.aR.'^655. 

2.  Omission  on  jurat  of  place  of  swear- 
ing.]—The  Bills  of  Sale  Act,  C.S.B.O.  1888, 
o.  8,'  sec.  3,  as  to  the  affidavits  of  execution 
to  be  filed  with  the   instrument,   provides 

-'"the  affidavit  aforesaid  may  be  in  the  form, 
in  the  schedule  hereto  annexed  marked  A." 
In  this  form,  and  also  in  the  affidavit  filed 
with  the  chattel  mortgage  in  question,  no 
mention  was  made  in  the  jurat  of  the  place 
of  swearing  the  affidavit:— ^eld,  that  the 
affidavit  was  sufficient  as  complying  with 
the  statute.  Apart  from  its  statutory  suf- 
ficiency it  would  be  presumed  from  the  fact 
that  the  affidavit  was,  pa  the  face  of  it, 
sworn  before  a  commissioner  for  taking 
affida,vits  in  British  Columbia,  that  the  offi- 
cial acted  within  the  territorial  limits  of 
his  authority;  and  not  elsewhere.  Brovm 
amd  Erb  v.  Jowett,  4  B.C.R.  44. 


G.  Foreign  Deponent. 

1.  Fpreigriter  —  Affidavit  by.  J — ^An  affi- 
davit drawn  in  a  language  not  understood 
by  deponent  may  be  read  in   Court  it  it 


appears  from  the  jurat  that  it  was  first 
read  over  and  interpreted  to  deponent.  In 
re  Fong  Yuh  and  the  Chinese  Immigration 
Act,  8  B.CR.  118. 

2.  Affidavit  must  be  drawn  up  and 
sworn  to  in  the  language  of  the  deponent.] 
— ^An  affidavit  drawn  up  in  a  Itaguage  not 
understood  by  the  deponent  cannot  he  read 
in  Ooujt;  it  must  be  drawn  up  and  sworn 
to  in  the  language  of  the  deponent,  but  a 
sworn  translation  of  it  may  be  read  in 
Court.  In  re  Ah  Qway,  2  B.C.R.  343. 


D.  Btyle  of  Ocmse. 

Intituling^-Irregularity .  ]  -^The  affidavits 
in  support  of  a  motion  for  an  order  for 
-  payment  into  Court  of  moneys  jealized 
under  an  execution  to  answer  claims  of 
'thjrd  persons  against  the  execution  debtor 
for  wages  were  not  intituled  in  the  cause, 
but  "In;  the  Matter  of  the  Execution  Act 
and  of  A.  E.  Clarke,  judjglnent  debtor": — 
Held,  irregular.  McKay  v.  Cla/rJce,  2 
B.CR.  213? 


E.  Grounds  of  Information  and  BeUef. 

/■ 

1.  Writ  for  jerrice  out  of  the  jurisdic. 
tion.] — ^Affidavit  leading  to  an  order  for 
ex  juris  writ  should  Show  grounds  of 
deponent's  belief  that  plaintiff  has  good 
cause  of  action.  Northern  Covnties  Invest- 
ment  Trust  v.  Nathan,  7  B.C.R..  136. 

2.  S  o  u  r  c  e  of  information.]  —  An 
affidavit  leading  to  an  order  for  an  ex 
jiiris  writ,  containing  allegations  of  fact 
which  must  necessarily  have  been  founded 
on  information  and  belief  only,  must  state- 
source  of  information.  Tate  v.  Hermessey, 
8  B.CR.  220. 


F.  Oross-Examvnation   of  Deponent. 

1.  Right  of.] — Rules  385  and  429,  taken 
together,  compel  the  production  for  cross- 
examination  of  a  deponent'  on  his  affidavit  if 
required  by  the  opposite  party,  before  such 
affidavit  can  be  used.  Westphalen  v. 
Edmonds,  7  B.CR.  175. 

2.  Right  of.] — Rules  385  and  429,  taken 
together,  compel  the  production  for  cross- 
examination  of  a  deponent  on  his  affidavit,,. 
if  required  by  the  opposite  party,;  before 
such  affidavit  can  be  used.  Russell  v.  Sawn- 
ders,  7  B.CR.  173. 

3.  Conduct  money.] — On  an  interlocu- 
tory application  to   change  the  venue  the 
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defendant  filed  his  own  affidavit  in  support 
of  the  application,  and  on  being  served  with 
an  ■  order  and  appointment  for  his  cross- 
examination  on  such  affidavit,  attended  for 
such  cross-examination;  but  refused  to,*J^^ 
sworn  or  answer  until  paid  his  expenses  of 
attendance: — Held,  that  h«  was  not  entitled 
to  conduct  money.  Emerson  v.  Irving,  4 
B.C.R.  56. 

4.   On  application  for  injunction.] — As 

a  gefneral  rule  an  order  under  r.  401  will-not 
be  made  for  the  attendancp  for  cross-exam- 
ination of  a  plaintiff  who  has  made  an  affi- 
davit leading  to  an  interim  injunction  before 
the  defendant  flies  an  affidavit  of  merits. 
Lecwock  V.  West,  6  B.C.E.  404. 

See    CONTEACT, 

See  Mines  and  Minebals.  . 


EXECUTION. 

I.  SeiztiBE,  407, 
II.  Against  Chattels,  408. 

III.  Against  Lands,  408. 

IV.  Peiobitt  as  Against  Otheb  Tbans- 

aotions,  408. 
V.  Exemption  Feom  Seizuee,  410. 

A.  What  property  exempt,  410. 

B.  Conditions  Of,  411.   !^ 

C.  Time  to  claim,  4:12. 

D.  Selection,  412. 

E.  Waiver  of,  413. 

VI.  Rights  op  PtJBCfiASBE  at  Sheeut's 
Sale,  413. 
VII.  Claims    Entitled   tq   Peefeeential 
Payment,  413. 

A.  When  entitled,  413. 

B.  Procedure  to  establish^  414. 
VIII.  EQtriTABLE  Execution,  415. 

A.  When  a  receivership  order  ma/y  6e 

made,  415. 
5.  'Effect  of,  415. 
IX.  Costs,  416. 


'  I.  Seizuee. 

By  notice.] — A  seizure  of  goods  under 
an  execution  and  a  notice  that  goods  20 
miles  away  in  the  same  bailiwick  belonging 
to  the  same  execution  debtor  are  Under  seiz- 
ure do  not  operate  as  a  seizure  of  the  latter 
goods.  Semble,  goods  cannot  be  seized  by 
telephone.  Dickinson  v.  Rohertson,  11 
B.C.R.  155. 


II.  Against  Chattels. 


1.  Mineral  claim — Seizure  by  sheriCF  of 
the  intereit  of  a  co-owner.  ]-^-A.  sheriff  in 
possession  of  a  free  miner's  interest  in  a 
mineral  claim  has  no  power  to  -take  out  a 
spefcial  free  miner's  certificate  under  sec.  4 
of  the  Mineral  Act  Amendment  Act  of  1899i_ 
in  the  name  of  tbe  judgment  debtor ;  neither 
has  the  sheriff  power  to  renew  a  certificate 
before  lapse.  McNaUght  v.  Van  Norman, 
9  B;C.R.  131;    1  M.M.C.  516. 

2.  Shares  in 'a  ship.] — The  equity  of 
redemption  in  the  shares  in  a  ship  cannot 
be  seized  by  any  common  law  process. 
WilsonrBros.  \.  Donald,  7  B.C.R.  33. 

3.  Ship.] — ^Where  property  alleged  to  be 
part  of  the  equipment  of  a  ship  is  in  the 
possession  of  a  receiver  a,ppointed  in  an 
action  in  rem  to  enforce  a  mortgage  of  the 
ship,  such  property  cannot  be  seized  by  a 
sheriflf  under  a  writ  of  fieri  facias.  Wil- 
liamson V.  Bamk  of  Montg^l,  6  B.C.B.  486. 


III.  Against  ,Lands. 

1.  Certificate  of  judgment — ^Registra- 
tion as'  against'  lands  ^^  Whether  super- 
seded by  giving  security.] — ^The  registra- 
tion of  a  certificate  of  jtB%ment  against  the 
laiids,  of  a  judgment  debtor  is  not  an  exe- 
cution within  the  meaning  of  the  Supreme 
Court  of  Canada  Act,  sec.  47,  sub-sec.  (e), 
and  the  giving  security  to  the  satisfaction 
of  a.  judge  of  the  Supreme  Court  of  B^ritish 
Columbia  for  the  whole  amount  of  the  debt 
and  costs  does  not,  supersede  the  registra- 
tion" of  such  certificate.  -Foley  v.  Webster, 
2  B.C.R.  251. 

2.  After  delivery  of  fi.  fa.]— The  regis- 
tration of  a  judgment  in  the  !pand  Registry 
Office  before  the  delivery  of  the  writ  of  fi. 
fa.  to  the  sheriff  is  a  condition  precedent  to 
the  efficacy  of  the  writ  in  the  sheriff's  hands 
and  sale  thereunder  under  sees.  31  and  32 
of  the  Execution  Act,  C.S.B.C.  1888,  u.  42. 
Spiers  v.  Beg.  and  Oorbould,  4  B.C.R.  388. 


IV.  Peioeity,.as  Against  Othbe 
Teansactions. 

1.  Unregistered 'mortgage.] — ^Registered  . 
judgment  binds  only  the  interest  of  the 
debtors  existing  at  the  time  of  registration, 
and  therefore  cannot  affect  a  mortgage 
already  given  by  debtor,  although  such 
mortgage  is  not  registered  before  the  judg- 
ment. Yorkshire  Oua/rantee,  etc.,  Corp,  v. 
Edmonds,  7  B.C.R.  348. 
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2.  Intervening  execution  -^^  Tim^  for 
recording.] — The  claimant  of  an  int^est 
in  a  mineral  claim  ,  seized  under  an  execli- 
tion  on  18th  May,  1903,  relied  on  a  bill  of 
sale  obtained  by  him  on  23rd  February, 
1903,  while  in  Dawson,  Y.T.,  over  2,000 
miles  from  the  Mining  Recorder's  office. 
The  bill  of  sale  was  not  recorded  until  22nd 
May,  1903: — Held,  that  as  the  time  for 
recording  mineral  claims,  fixed  by  sec.  19 
of  the  Mineral  Act,  i»  dependent  upon  the 
distance  of  the  claim  (not  of  the  locator) 
from  the  Recorder's  office,  therefore,  by  sec. 
49  of  the  Act,  the  bill  of  sale  was  of  no 
effect  as  against  the  intervening  executions, 
as  it  was  not  recorded  within  the  time  lim- 
ited by  said  sec.  19.      Dumas  Gold  Mines, 

■Limited  v.  Boultiee,  10  B.C.R.  511;  2 
M.M.C.  137. 

3.  Claim  of  general  legatee  recovering 
judgment — Position   of,   as    regarils   assets 

of  estate.]— ^ In  1874  one  B,  H.  became 
entitled  to  a  general  legacy  of  $10,000, 
bequeathed  to  him  by  his  brother  J.,  who 

'  appointed  as  his  executor  another  brother, 
T.,  with  whom  he  was  in  partnership.  On 
J.'s  death  T.  entered  into  possession  of  the 
whole  ■  partnership  property,  and  paid  half 
the  legacy  toE.  in  1875.  E.  sued  T.  and 
recovered  judgment  by  default  for  the  bal- 
ance, on  January  24th,  1889,  which  judg- 
ment was  registered  February  28th,  1889. 
In  the  meantime  T.  had  charged  the  whole 
property  for  large  sums  to  various  credi- 
tors, who  obtained  and  registered  judgments 
before,  January  24th,  .  1889,  before  which 
date  also  judgment  was  obtained  against  T. 
and  registered  by  a  simple  contract  credi- 
tor, C.  Receivers  having  been  put  in  pos- 
session of  T.'s  estate,  sold  the  same  under 
order  of  Court,  and  after  certain  mortgage 
debts  and  expenses  were  paid  off,  with  the 
sanction  of  the  Court,  the  balance  left  was 
insufficient  to  pay. off  the  charges  registered 

-  before  E.'s  judgmept.  In  an  action  by  E. 
for  an  inquiry  as  to  ■v^hat  assets  of  J.  came 
into  hands  of  T.  or  the  receivers,  to  -have 
his  judgment  declared  entitled  to  priority 
over  the  other  registered  charges,  and  to 
restrain  the  receivers: — ^Held,  per  Begbie, 
C.  J.,  that  the  action  must  fail  as  against 
all  the  defendants,  for  E.  was  a  mere 
judgment  creditor  of  T.,  and  no  longer  a 
legatee,  and  he  had  not  shown  that  any 
moneys  in  the  receiver's  hands  were 
impressed  with  a  trust  in  Ms  favour.  But 
held,  on  appeal,  per  McCreight  and  Walkem, 
JJ.,  that  the  action  lay  as  against  the  sim- 


ple contract  creditor  C,  but  not,  semble,  as 
against  the  secured  creditors,  by  reason  of 
sees.  32-36  of  the.  Land  Registry  Act.  Per 
Drake,  J.,  dissenting,  the  action  was  mis- 
conceived .and  should  have  been  launched  as 
an  "administration  action.  Eaeliek  Barper 
V.  Thaddeus  Earper,  Thomas  Dixon  Galpin, 
Henry  Slye  Mason,  The  OWnoMan  Paovfio 
Land  and  Mortgage  Oon/pany,  Limited,  The 
British  OoUlmUa  Land  and  In/oestm,ent 
Agency,  Limited,  John  Cameron  and  Henry 
Slye  Mason,  and  James  Charles  Prevost,  as 
receivers  of  the  estate  of  the  said  Thaddeus 
Harper,  2  B.C.R.  15;    21  S.C.R.  273. 


v.  ExEMPTioiir  Fbcjm  Seizure. 
A.  What  Property  Etcem/pf. 

1.  Homestead  Amendment  Act,  1890 — 
Exemption  from  execution.] — A  horse,  the 
only  exip;ible  personalty  of  defendant,  was 
taken  in  execution.  It  was  appraised  at 
$1,000.       Defendant,    under   see.    2,    Home- 

"  stead  Amendment  Act,  1890,  c.  20,  provid- 
ing: "2.  It  shall  be  the  duty  of  every  sheriff 
orother  officer  seizing  the  personal  property 
of  any  debtor  under  a  writ  of  fieri  fiaciaS; 
or  any  process  of  execution,  to  allow  the 
debtor  to  select  goods  and  chattels  to  the 
value  of  $500  from  the  personal  property  so . 
seized,"  claimed  that  he  was '  entitled  to 
select  the  horse  to  the  extent  of  $500,  and 
to  be  paid  that  amount  by  the  sheriff  out 
of  the  proceeds  of  its  sale: — ^Held,  that  the 

/debtor  was  so  entitled.      Vye  v.  McNeill,  3 
B.C.R.  24. 

2.  Exiemption  from  seizure  and  sale  of 
goods  and  chattels — Whether  book  debts 
within.] — Book  debts  are  not  within  the 
exemption  of  the  following  provision  of  the 
Homestead  Act,  C.S.B.C.  1888,  c.  57,  sec 
10 :  "The  following  personal  property  shall 
be  exempt  from  forced  seizure  and  sale  by 
any  process  at  law  or  in  equity;  that,  is  to 
say,  the  goods  and  chattels  of  any  debtor 

.  .  to  the  value  of  $50p,"  as  not  being 
within  the  description  of  personaUproperty 
capable  of  seizure,  or  capable  of  being  dealt 
with  conformably  to  the  provisions  of  the 
Act  relating  to  the  mode  claiming  the 
exemption.  .  Hudson's  Bay  Go.  v.  Hamlett, 
4  B.C.R.  450. 

3.  Notice  of  exemption  claim.] — ^Held, 
that  the  execution  debtor  was  entitled,  as 
an  exemption  under  the  Homestead  Act,  to 
$500  out  of  $1,000  realized  by  the  sheriff 
on  the  sale  of  a  steamship,  the  only  exigible 
personalty  of  the  debtor.     Semble,  notice  of 
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claim  of  exemption  is  necessary.  Yorkshire 
Gua/r<mtee  &  Secyurities  Corporation  v. 
Cooper,  10  B.C.R.  65. 


B.  Conditions  of . 

1.  Assignment  (or  benefit  of  creditpra-^ 
— Exemption.] — ^P.  &  Y.,  partners,  on  the 
26th  of  July,  1894,  executed  a  deed  of 
assignment,  to  S.,  for  the  benefit  of  their 
creditors,  of  "all  their  and  each  of  their 
personal  estate  which  might  be  seized  and 
sold  under  execution  (save  and  except  the 
household  fv&niture  of  Agnes  York),  and 
all  theil  and  each  of  their  real  estate,"  and 
8.  immediately  entered  into  possession 
thereof,  and  afterwards  converted  the  same 
into  money;  Subsequently,  on  December 
28th,  1894,  R,  claimed  froin  S.  $500  of  the 
proceeds  as  an  exemption  from  execution 
to  which  he  was  entitled  under  the  Home- 
stead Act  (C.8.B.C.  18S8,^c.  57),  Amend- 
ment Act,  1890,  sec.  2,  and  implied  reserva- 
tion in  the  deed: — Held,  that  the  $500 
exemption  from  execution  imder  the  Act  is 
not  an  absolute  iright,  but  a  privilege  or 
option  to  be  effectuated  only  by  claiming  it 
within  a  reasonable  time  in  regard  to  the 
specific  goods  seizable,  or  which  have  been 
seized  under  execution,  and  does  not  apply 
to  the  proceeds  of  ^the  goods  after  sale  and 
conversion  into  money.  Quaere,  as  to  the 
effect  of  a  claim  of  exemption  by  one  part- 
ner only  where  some  of  the  goods  seized  are 
partnership,  and  others  individual  property. 
Pillmg  v.  Btewwrt,  4  B.C.R.  94.    _ 

2.  Costs  of  seizure  and  possession 
money.]  — Sheriff's  costs  o^  seizure  and 
possession  money  are  payable  by  the  execu- 
tion debtor  claiming  the  exemption,  which 
is  a  privilege  arising  only  when  claimed. 
BeM  V.  Humphreys,  1  B.C.E.,  Pt.  II.,  257.  " 

3.  Privilege.]  —  A  right  of  exemption 
from  execution  is  a  privilege  exercisable  at 
the  option  of  the  debtor  and  to  Aake"  effect 
must  be  claimed.  Johnson  v.  Harris,  1 
B.C.R.,  Pt.  I.,  93. 

4.  Small  Debts  Court — Jurisdiction  of 
magistrate  to  decide  claim  for.] — ^A  magis- 
trate sitting  as  judge  of  the  Small  Debts 
Court  has  no  jurisdiction  to  decide  the 
validity  of  a  claim  of  exemption,  under  the 
Homestead  Act,  of  goods  seized  under  pro- 
cess of  execution  issued  from  that  Court. 
Aii/herg  v.  Anderson;  Stewart  v.  Anderson, 
5  B.C.R.  622. 

5.  Whether  absolute.]  —  Whether  the 
right  of  exemption  is  absolute  or  a  privilege 


to  be  claimed  within  two  days.   Dickinson 
V.  Robertson,  11  B.C.R.  155. 

6.  Exception.] — The  burden  is  on  the 
party  cliaiming  the  exemption  to  show  that 
the  goods  in  respect  of  Which  exemption  is 
claimed  were  not  seized  "in  satisfaction  of 
a  debt  contracted  for  or  in  respect  of  such 
identical  goods."  In  re  Sharp,  5  B.C.R. 
117.- 

O.  Time  to  Clq,im. 

After  sale.] — ilxemption  from  execution 
does  not  apply  to  the  proceeds  of  the  goodg 
after  sale  and  conversion  into  money. 
PilUng  V.  Stewart,  4  B.C.R.  94. 


D.  Selection. 

l.^  Value  of  chattel  exceeding  limit  of 
exemption.  ]  — A  horse,  the  only  exigible  per- 
sonality of  defendant,  was  taken  in  execu- 
tion. It  was  appraised  at  $1,000.  Defend- 
ant, under  sec.  2,  Homestead  Amendment 
Act,  1890,  c.  20,  providing:  "2.  It  shall  be  the 
duty  of  every  sheriff  or  other  officer  seizing 
the  personal  property  of  any  debtor  under 
a  writ  of  fieri  facias,  or  any  process,  of  exe- 
cution, to  allow  the  debtor  to  select  goods 
and  chattels  to  the  value  of  $500  from  the 
personal  property  so  seized,"  claiined  that 
he  was  entitled  to  select  the  horse  to  the 
extent  of  $500,  and  to  be  paid  that  amount 
by  the  sheriff  out  of  the  proceeds  of  its 
sale: — ^Held,  that  the  debtor  was  so  entitled. 
Vye  V.  McNeill,  3  B.C.R.  24. 

2.  Onus  of  proof.] — A  deed  of  assign- 
ment of  the  estate  and  effects  of  insolvents 
for  the  benefit  of  their  creditors,,  executed 
on  March  26th,  1896,  pursuant  to  the  Credi- 
tors' Trust  Deeds  Act,  1890,  excepted  "such 
personal  property  as  may  be  selected  by  the 
said  debtors  under  the  Homestead  Act  and 
Homestead  Amendment  Act,  1890": — Held, 
that  the  onus  was  on  the  claimants  to  show 
that  the  claim  was  not  within  the  exception 
to  the  right  of  exemption  provided  by  sec. 
10  of  the  Homestead  Act,  1890,  as  amended 
by  the  Act  of  1893,  sec.  2,  in  regard  to  goods 
seized  in  "satisfaction  of  a  debt  contracted 
for  or  in  respect  of  such  identical  goods," 
and  in  the  absence  of  evidence  upon  the  . 
point  the  claim  was  disallowed.  Semble> 
the  Homestjad  Act  Amendment  Aet,  1896, 
c.  23,  sec.  2,  directing  the  method  of  select- 
ing the  goods  proposed  to  be  exempted  is 
retroactive  in  its  effect,  as  r^ulating  pro- 
cedure, and  applied  to  the  claim  under -the 
deed  in  question,  though  passed  after  date 
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of  the  deed,  and  that  the  claim  wasXalso 
invalid  for  want  of  compliance  with  that 
statute.     In  re  Sharp,  5  B.C.E.  117. 


E.  Waiver  of- 

Assignment  for  creditors.] — ^Exemption 
is  not  an  absolute  right,  but  a  privilege 
which  may  b6  waived,  and  where  debtors 
assigned  all  their  property  that  might  be 
seized  and  sold  under  execution: — ^Held, 
that  by  the  form  of  the  assigiiment  the 
privilege  had  been  waived.  In  re  Ley  anck 
others,  7  B.C.K  94. 


VI.   RlSHTS    or   PUEOHASBB   AT   ShEEOT'S 

Sale. 

Locus  standi  in  action  attacking  judg- 
ment.]— A  purchaser  at  sheriff's  sale  under 
a  writ  of  fi.  fa.  had  no  status  to  question 
a  subsequent  judgment  of  the  Court  setting 
aside  the  judgment  except  by  intervening. 
Spiers  v.  The  Queen  and'Oorbould,  4  B.C.R. 
388. 


VII.  Claims  Entitled  to  Pebfbeential 
' ,  Payment. 

A.  When  Entitled. 

1.  Appointment  of  receiver  is  not  an 
execution— Creditors'  Relief  Act,  1883 — 
Preference  -  claims  of  workmen,] — M.  had 

obtained  a  judgment  in  the  action  against 
L.  The  defendant,  being  examined  as  a 
judgment  debtor,  swore  that  he  had  no 
goods  nor  lands  upon  which  execution  could 
be  levied  in  _a  fl.  fa.,  but  that  there  were 
some  contingesnt  payments  which  he  expected 
to  receive  shortly.  Thereupon  M.  procured 
an  order  appointing  himself  receiver,  with- 
out having  previously  tal^en  out  a  writ  of 
fi.  fa.  Afterwards  certain  unpaid  workmen 
of  L.  claimed,  under  the  above  Act,  that  M. 
should  be  ordered  to  satisfy  their  claims, 
preferentially,  out  of  any  moneys  coming 
to  him  as  receiver: — Held,  that  as  there 
was  no  writ  of  fi.  fa.  the  statute  did  not 
authorize  the  application.  Semble,  it  is  not 
sufficient,  in  such  a  ease,  that  the  workmen 
should  claim  to  be  in  arrear  of  wages;  the 
claim  should  be  established  against  both 
the  judgment  debtor  and  the  execution 
creditor,  or  at  least  against  the  judgment 
debtor.  Semble,  a  receiver  is  not  within 
the  Act  J  an  Act  which  takes  away  the  legal 
right  of  a   diligent   litigant,  to  bestow   it 


is   on   a   stranger,   is   to>  be   construed 
strictly  according  to  its  letter.      Muirhead 
.  V.  Lawson,  1  B.O.R.,  Pt.  II.,  113; 

2.  Receiver — ^Appointment  of,  is  not  an 
execution.] — The  appointment  of  a  receiver 
of\the  estate  of  a  judgment  debtor  at  the 
instance  of  his  judgment  creditor  by  way  of 
recovekng  upon  the  judgment  is  not  an 
"execution"  within  the  meaning  of  the  Exe- 

•cution  Act,  see.  21,  and  clerks  and  servants 
of  the  execution  debtor  have  no  righ;^  to  an 
order  for  payment  of  their  wages  out, of  the 
amount  realized  by  the  receiver  in  priority 
to.  the  claim  of  the  judgment  creditor. 
Aspland  v.  Hampson  &  Co.,  3  B.C.R.  299. 

3.  Administration  of  estate  of  ,  intes- 
tate. ]-^Plainti£f  having' obtained  judgment 
and  execution  against  an  administratrix  of 
the  estate  of  John  Gilmour,  deceased,  John 
A.  G-ilmour  claimed,  under  O.S.BiC,  c.  42, 
sec.  21,  to  be  paid  the  amount  of  wages  due 
to  him  -by  the  administratrix  as  manager  of 
her  farm,  part  of.  the  estate  of  the  intestate, 
in  priority  to  the.  execution  creditor: — 
Held,  that  the  Act  only  applies  to  claims 
for  wages  against  the  execution  debtor,  and 
that  the  administratrix,  and  not  the  estate, 
was  responsible  foj  the  wages.  Alexa/nder 
Qilmour  V.  Ellen  Qilmour,  John  A.  Oilmour 
i-elaimant) ,S  B.CU.  397.    ■ 


B.  Procedure  to  EstaiUsh. 

Jurisdiction.] — The  ^  plaintiflf  having 
recovered  judgment  and  execution  in  this 
action  in  the  Supreme  Court,  the  sheriff 
levied  the  amount  thereof  from  the  goods  of 
the  defendant.  Five  persons  to  whom  the 
execution  debtor  was^  indebted  for  wages 
obtained  an  ex  parte  order  from  a  Cojinty 
Court  judge,  professing  to  sit  as  a  judge  of 
the  Supreme  Court-^-under  Stat.  British 
Columbia,  1891,  c.  8,  and  Rules  of  Court 
printed  in  British  Columbia  Gazette,  4th 
November,  1891 — for  the  sheriff  to  pay  into 
Court  out  of  the  moneys  levied  the  amount 
claimed  by  them,  in  order  that  they  might 
be  at  liberty  to  establish  their  claims 
thereto,  in  preference  to  the  execution  credi-v 
tor,  under  C.S.B.C.  1888,  c.  42,*  sec.  21. 
Neither  the  order  nor  the  affidavits  in  sup- 
port of  it  were  intituled  in  any  cause,  but 
"In  the  matter  of  the  Execution  Act,  and  of 
A.  E.  Clarke,  judgment  debtor" :— Held,  1. 
The  order  and  affidavits  were  irregular,  as 
not  being  intituled  in  any  pending  cause.  2. 
The  order  ought  not  to  have  been  made  ex 
parte.    3.  Sec.  31,  supra,  only  autnorized  the 
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order  therein  provided  for  to  be  made  by  a 
"judge  of  the  Court  out  of  which  tne  process 
issues,"  and  "upon  proof  of  the  claim,"  and 
th^  County  Court  juSge  had  no  jurisdiction. 
4.  An  Order  for  payment  into  Court  of  the 
moneys  levied  is  unauthorized.  McKay  v. 
OUrke,  2  B.CR,  213. 


VIII.  Equitable  Execuiion. 

A.  When  a  BeoeiversMp  Order  may  be 
Made. 

1.  Legal     remedies     exhausted.] — A 

receiver  for  the  purpose  of  giving  a  judg- 
ment creditor  equitaljle  relief  will  not  be 
appointed  until  the  judgmenst  creditor  has 
exhausted  his  legal  (as  distinguishable 
from  equitable)  remedies.  Davidge  v. 
Kirby,  10  B.CR.  231. 

2.  Shares  in  a,  ship.] — A  receiver  will 
be  appointed,  at  the  instance  of  execution 
creditors,  of  the  i  equity  of  redeniption.  of 
the  iahares  in  a  shipi  Wilson  _JBrbs.  v. 
Donald,  7  B.CR.  33. 


B.  Effect  of. 

Ai>pointinent  of  receiver  without  taking 

out  fi. 'fa.] — ^M.  had  obtained  a  judgment 
in  the  action  against  L.  The  defendant, 
being  examined,  swore  that  he  had  no  goods 
nor  lands  upon  which  execution  could  be 
levied  on  a  fi.  fa.,  but  that  there  were 
some  contingent-payments  which  he  expected 
to  receive  shortly.  Thereupon  M.  procured 
an  order  appointing  himself  receiver,  with- 
out previously  taking  out  a  useless  fl.  fa. 
Afterwards  certain  unpaid  workmen  of  L. 
asked,  under  the  above  Act,  that  M.  should 
be  ordered  to  satisfy  their  claims,  prefer- 
entially, out  of  any  moneys  coming  to  him 
as  receiver : — ^Held,  that  as  there  was  no 
writ  of  fi.  fa.  nor  any  execution  thereon,  nor 
any  lands  or  goods,  the  statute  did  not 
authorize  the  application.  Seilible,  it  is  not  / 
sufficient,  in  such  a  case,  that  the  workmen 
should  claim. to  be  in  arrear  of  wages;  the 
claim  should  be  established  against  both  the 
judgment  debtor  and  the  execution  creditor, 
or  at  least  against  the  judgment  debtor. 
Semble,  a  receiver  is  not  within  the  Act. 
An  Act  which  takes  away  the  legal  right  of 
a,  diligent  litigant,  to  bestow  it  gratis  on  a 
stranger,  is  to  be  construed  strictly  accord- 
ing to  its  letter.  Muirhead  v.  Lawson,  In 
re  Creditors  Relief  Act,  1883;  McLean's 
Casci  1  B.CR.,  Pt.  11.,  113. 


IX.  Costs. 

1.  Ezemption — Sheriff's  costs  of  goods 
seized,] — ^Held,  that  where  a  judgment- 
debtor  claims  the  benefit  of 'the  Homestead 
Amendment  Act,  1873,  in  respect  of  goods 
seized  by  the  sheriff  under  a  fi.  fa.,  the 
judgment  debtor  must  pay  the  sheriff's,  costs 
of  seizure  and  possession  moneys.  Sehl  v. 
Humphrey^,  1  B.CR.,  Pt,  II.,  257. 

2.  Compromise.] — ^Where  a  sheriff  has 
seized  imier  a  writ  of  fi.  fa.  and  a  compro- 
mise payment  is.  made  by  the  execution 
debtor,  the  sheriff  is  not  entitled  to  poimd- 
age  imless  the  payment  is  the  result  of 
seizure,  and  the  onus  is  on  the  sheriff  to 
show  'that  the  payment  was  so  made. 
Richards  v.  Producers  Rock  and  Gravel 
Company,  Limited,  20  B.CR.   109. 

See  RjjOEiVEB. 
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I.  Pbobate. 
A.  In  General. 

1.  Will  validated  by  codicil.]— Where  a 

codicil  was  legally  executed  and  the  will 
(imperfectly  attested)  was  identified  by 
parol  evidence  to.  be  the  document  referred 
to  in  the  codicil  as  the  last  will  of  the  tes- 
tatorj  the  will  and  codicil  will  be  admitted 
to  probate.  Lafond  v.  Lafond,  19  B.CR. 
287.        ■    '  ' 

2.  Corporation  administrator.] — On  an 
application  for  probate  of  the  will  of  a 
deceased  person,  letters  may  be  issued  direct 
to  a  corporation,  but  the  corporation  must 
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first  appoint  some  person  to  take  the  Exe- 
cutor's oath  and  swear  to  the,  adidinistra- 
tion  of  the  estate  by  the  company.  Re 
William  Comer,  Deceased,  20  B.C.R.  432. 

3.  Revocation  of.] — Where,  in  an  action 
brought  for  the  purpose  of  revoking  a  pro- 
bate, the  rule  requiring  the  filing  of  an  affi- 
davit verifying  the  indorsement  on  the  writ 
has  not  been  complied  with;  the  proceeding 
should  not  be  invalidated,  but  the  curative 
provisions  of  Order  LXX.,  r.  1  ought  to  l3e 
applied.  Where  the  rule,  requiring  the 
issue  of  a  citation  calling  on  the  defendant 
to  produce  the  probate  has  not  been  com- 
plied with,  proceedings  will  be  stayed  until 
this  has  been  done.  McLagwn  v.  McLagan, 
n  B.O.R.  325. 

B,- Probate  Duties. 

Payment  of.] — Probate  duty  is  in  the 
nature  of  fi  legacy  duty,  and  is  payable  in 
the  first  instance  out  of  the  estate.  In  re 
Peairse,  10  B.C.E,.  280. 


II.  The  Official  Adminibteator. 

t.  When  entitled  to  grant  as  against 
next  6f  kip.] — ^The  official  administratbr  is 
not  allowed  to  take  out  letters  of  adminis- 
tration in  opposition  to  the  heirs  of  the 
deceased,  such  heirs  being  resident  out  of 
the  jurisdiction  but  haying  an  attorney  in 
fact  within  the  Province  to  manage  the 
estate,  and  there  being  no^vidence  that  the 
deceased  had  any  debts  or  any  substantial 
personal  property  although  he  died  pos- 
sessed of  considerable  real  estate  within  the 
Province  subject  to  a  mortgage.  In  re 
Lelavre,  9  B.O.R.  .429. 

2.  Mineral  claim.] — ^The  official  adminis- 
trator, administering  the  estate  of  a  free 
miner  ^ying  intestate,  is  a  statutory  officer 
simply,  aiid  Ms  interest  in  or  possession  of 
'  a  mineral  claim  ill  such  capacity  cannot  be 
regarded  as  an  interest  or  possession  of  the 
Crown.     Windsor  v.  Copp,  12  B-CR.  '213. 


III.  Duties  op  the  Repeesbntativb. 

Legacy — Judgment  for — ^Priority  as  to.] 

— In  1874j  one  E.  H.  became  entitled  to  a 
legacy  of  $10,000,  bequeathed  to  him  by  Ms 
brother  J.,  who  appointed  as  his  executor 
another  brother,  T.,  with  whom  he  was  in 
partnership.  On  J.'s  death,  t  entered  into 
possession  of  the  whole  partnership  prop- 
erty, and  paid  half  the  legacy  to  E.  in  1875. 
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B.  sued  T.  and '  recovered  judgment  by 
default  for  the  balance  on  January  24th, 
1889,  which  judgment  was  registered  Feb- 
,ruary  28th,  1889.  In  the  meantime  T.  had  " 
charged  the  whole  property  for  large  sums 
to  various  Qreditors,  who  obtained  and  regis- 
tered judgments  before  January  24th,  1889, 
before  -which  date  also  judgment  was 
obtained  against  T.  ,and-  registered  by  a 
simple  contract  creditor,  C.  Receivers  hav- 
ing been  put  in  possession  of  T.'s  estate,  sold 
the  same  under  order  of  Court,  and  after 
certain  mortgage  debts  and  expenses  were 
paid  oS,  with  the  sanction  of  the  Court,  ilye 
balance  left  was  insufficient  to  pay  oflF  the 
charges  registered  before  E.'s  judgment.  In 
an  aetion  by  E.  for  an  inquiry  as  to  what 
assets  of  J.  came  into  the  hands  of  T.  or 
the  receivers,  to  have  his  judgment  declared 
entitled  to  priority  over  the  other  registered 
charges,  and  to  restrain  the  receivers: — 
Held,  that  th.e  action  la,y  as  against  the 
simple  contract  creditor  C,  but  not,  semble, 
as  against  the  secured  creditors,  by  reason 
of  sub-sees.  32r36  of  the  Land  Registry  Act. 
Ezekiel  Ha/rper  v.  Thaddeus  JSarper, 
Thomas  Dixon  Qalpin,  Henry  Slye  Mason, 
The  Canadian  Pacific  Land  amd  Mortgage 
Company,  Limited,  The  British  Columbia 
Land  and  Investment  Agency,  Limited,  John 
Cameron  and  Henry  Slye  Mason,  cmd  James 
Chwrles  Prevost,  as  receivers  of  the  estate 
of  the  said.. Thaddeus  Harper,  2  B.C.R.  15; 
21  S.C.R.  273. 


IV.  PowBBs  AND  Rights  of  the 
Representative. 

A.  Carrying  on  Testator's  Business. 

1.  Mixing  private  funds  with  estate — 
Judgment  by  general  legatee  for  amount 
of  legacy — Priority  of,  as  against  prior 
judgment  against  executor  personally — 
Merger  —  Following  assets  into  mixed 
Cund.] — ^In  1874  one  E.  H.  became  entitled 
to  a  general  legacy  of  $10,000,  bequeathed 
toi  him  by  his  brother  T.,  with  whom  he 
was  in  partnership.  On  E.'s  death  T. 
entered,  into  possession  of  the  whole  part- 
nership property  and  paid  half  the  legacy 
to  E.  In  1875  E.  sued  T.  and  recovered 
judgment  by  default  for  the  balance  in  the 
usual  form  of  a  judgment  against  an  exe- 
cutor admitting  assets  de  bonis  testatoris 
et  si  non  de  bonis  propriis,  which  judgment 
was  registered  February  28th,  1889^  In 
the  nieantime  T.  had  charged  the  whole 
property  for   large  sums  to  various  ctedi- 
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tors,  who  obtained  and  registered  judgments 
before  January  24th,  1889,  and  a  simple 
contract  creditor,  C,  had  also  before  that 
date  obtained  and  registered  a  judgment 
against  him.  Receivers  having  been  put 
in  possession  of  T.'s  estate,  Sold  the  same 
under-  order  of  the  Court.  The  balance  left 
was  insufficient  to  pay  off  the  regiatefed 
charges  prior  to  E.'j  judgment.  In  an 
action  by  E.  for  an  enquiry  as ,  to  what 
assets  of  J.  came  into  the  hands  of  X.  or 
the  receivers,  to  have  his  judgment  declared 
a  charge  upon  such  assets  prior  to  the  per- 
sonal judgment  creditors,  and  to  restrain 
the  receivers: — Held,  per  Begbie,  C. J.,  that 
I  the  plaintiff,  by  bringing  his  action  and 
obtaining  judgment  against  't.  became  a 
mere  creditor  of  T.,  and  that  his  claim  was 
no  longer  that  of  a  legatee,  and  also  that  he 
had. hot  shown  that  any  of  the  moneys  in 
the  receiver's  hands  were  impressed  with  a 
trust  in  his  favour.  But  held,  by  the  Full 
dourt,.  on  appeal,  .  per  McCreight  and 
Walkem,  JJ.,  that  the  action  lay  as 
against  C,  but  not  semble  as  against 
the  mortgagees,  by  reason  of  sees.  32-36  of 
the  Land  R^ist^y  Act.  Harper  v.  Harper, 
2  B.C.R.  15;    21  S.C.R.  2731 

2.  Claim     of    priority     for   .wages.]  -^ 

— Plaintiff  having  obtained  judgment  ,and 
.  execution  against  defendant  as  administra-i 
trix  of  the  estate  of  John  Gilmoiir,  deceased, 
John  A.  Gilmour  claimed.  Tinder  C.S.B.O.,  c. 
42,  sec.  21,  to  be  paid  the  amount  of  wages 
,  due  to  him  by  the  adaiinistratrix  as  man- 
ager of  a  farm,  part  of  the  estate  of  the 
intestate,  in  priority  to  the  execution  credi- 
tor : — Held,  that  the  ^ct  only  applies  to 
claims  for  wages  against  the  ejcecution' 
debtor,  and  the  administratrix,  and  not  the 
estate,  was  responsible  for- the  wages.  Oih 
mour  v.  Gilmoiir,  3  B.C.R.  397. 


B.  Right  of  Retainer. 

Postponement  of  payment  till  final 
distribution.] — The  plaintiff  obtained  judg-' 
ment  against  the  defendant  as  an  executor 
of  the  deceased,  an  insolvent.  Afterwards 
an  administration  decree  was  made.  The 
plaintiff  applied  for  payment  to  him  of  the 
amount  of  the  jiidgment  out  of  funds  in 
Court,  being  proceeds  of  the  estate: — Held,' 
making  the  order,  that  C.S.B.C.,  c.  68,  sec. 
4,  does  not  take  away  the  priority  of  a 
creditor  under  a  judgment  obtained  prior  to 
the  making  of  the  administration  decree: — 
Held,   on   appeal,   it  ..appearing   that   there 


might  not  be  sufficient,  funds  to  satisfy  an 
undecided  right  of  retainer  by  the  executor, 
and  other  judgments,  that  payment  out  of 
Court  to  plaintiff  should  be  postponed  till 
final  distribution  of  the  estate  under  the 
decree  in  the  administration  suit.  Wilson 
V.  Marvin,  3  B.C.R.  527. 


V.  Ranking  op  Claims. 

Priority,  against  assets  of  estate,  of 
judgment  against  executors  obtained 
before  administration  decree  — -  C.S.B.C., 
c.  68,  sec.  4.] — The  plaintiff  obtained  judg- 
ment against  the  defendant  as  an  executor 
of  the  deceased,  an  insolvent.  Afterwards 
an  administration  decree  was  made.  The 
plaintiff  applied  for  payment  to  him  of  the 
amount  of  his  judgment  out  of  funds  in 
Court,  being  proceeds  of  the  estate: — ^Held, 
making  the  order,  that  C.S.B.C.,-  e.  68, 
sec.  4,  does  not  take  away  the  priority 
of  a  creditor  under  a  judgment  obtained 
before  the  making  of  the  ajiministration 
decree: — Held,  on  appeal,  it  appearing  that 
there  might  not  be  sufficient  funds  to 
satisfy  an  undecided  right  of  retainer  by  the 
executor,  and  other  'judgments,  that  P^y" 
ment  out  of  Court  to  plaintiff  should  be 
postponed  till  final  distriWtion  of  the  estate 
u^der  the  decree  in  the  administration  suit. 
Wilson  v.  Marvin,  3  B.C.R.  327. 


VI.  Tbstam^ntabt  Expenses  and  Debts. 

Succession  duties — ^Tazes.] — ^The  testa- 
trix made  a  will  in  1896,  leaving  certain 
lands  to  devisees  therein  named.  Between 
the  date  of  the  will  andrher  death,  in  1900, 
municipal  and  Provincial  taxes  had  accumu- 
lated on  the  devised  lands.  The  parties 
taking  the  lands  under  the  will  claimed  the 
right  to  have  the  taxes  paid  out  of  moneys 
which  had  been  realized  _  by  the  executors 
from  the  other  parts  of  the  estate,  on  the 
ground  that  the  residuary  fund  was,  by  the 
will,  expressly  made  liable  as  a  fund  for  the 
payment  of  her  funeral,,  testamentary 
expenses  and  debts.  On  this  state  of  facts 
the  following  questions  were  submitted:  il) 
Do  the  succession  duties  payable  under  the 
Succession  Duty  Act  in  respect  of  the  real 
estate  of  the  said  deceased  form  part  of  the 
testamentary  expenses  of  the  deceased  and 
become  payable  out  of  the  residuary  estate, 
or  are  they  to  be  charged  against  the  differ- 
ent properties  devised  under  the  will?  (2) 
Are  the  taxes  payable  to  the  City  of  Victoria 
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and  the  Provincial  Government  debts  of  the 
deceased  and  payable  out  of. the  residuary 
estfljte,  or  are  they  to  -be  charged  against 
the  different  properties  in  respect  of  which 
the  said  taxes  have  been  assessed?: — ^Held, 
(1)  That  the  succession  duty  payable  under 
^he  Succession  Duty  Act  (E.S.B.C.  1897, 
Cap.  175),  in  respect  of  the  real  estate  of  a 
deceased  person,  does  not  form  part  of  the 
testamentary  expenses  of  the  deceased,  but 
is  chargeable  against  the  different  propefiies 
devised  under  the  will.  (2)  The  taxes  due 
by  deceased  are  payable  out  of  the  residuary 
estate,  and  not  chargeable  against  the  differ- 
ent properties  in  respect  of  which  said  taxes 
have  been  imposed.  (3)  To  allow  taxes  to/ 
fell  into  arrear  does  not  charge  land  by  way 
of  mortgage  so  as  to  bring  it  within  the 
operation  of  Locke  King's  Act  (17  &  18 
Vict.,  c.  113).  In  re  Estate  of  Elizabeth 
WaiUns,  Deceased,  12  B.C.R.  97. 

VII.  Actions  Against  Repbbsentatiyes. 

Corroboration.]  —  The  corroboration 
required  to  substantiate  a  claim  against  the 
estate  of  a  deceased  person  must  refer  spe- 
cifically to  the  contract  on  which  the  action 
is  based,  and  not  to  some  part  of  it,  so  as 
to  leave  the  effect  of  the  whole  unascer- 
tained. -  Blaoquiere  v.  Corr,  10  B.C.E.  448. 


VIII.  Administeation  of  Insolvent; 
Estates. 

Judgment  creditor.] — ^The  provisions  of 
sec.  4  of.c.  68  of  the  Consolidated  Statutes, 
1888,  does  not  take  away  the  priority  of  a 
creditor  undpr  a  judgment  obtained  prior 
to  the  making  of  the  administration  decree'. 
Wilson  v.  Marvin,  3  B.C^R.  327. 

See  Will. 


EXPERT  EVIDENCE. 

Grounds  of  opinion.] — Conclusive  effect 
should  not  be  given  to  the  evidence  of  wit- 
nesses, called  as  experts  as  to  the  cause  of 
the  collapse  of  a  boiler,  who  were  not  pres- 
ent at  the  time  of  the  accident,  whose  opin- 
-  ion  was  not  -founded  upon  knowledge  but 
was  merely  matter  of  opinion,  who  gave  no 
reasons  and  stated  no  facts  to  show  upon 
what  their  opinion  was  based,  and  where 
the  result  would  be  to  condemn  as  defective 
in  design  and  faulty  in  construction  all 
boilers  built  after  the  same  pattern  which 


the  evidence  showed  were  in  general  use. 
The  WilUam  Hamilton  Mwrmfact'Wring  Co. 
V.  The  Victoria  Lumier  &  Manufactwing 
Oo.,  4  B.C.R.  101;    26  S.C.R.  96. 


EXTRADITION. 

1.  General  conditions.] — (1)  Perjury' is 
an  extradition  crime  within  the  meaning  of 

'the  Treaty  and  the  Act.  (2)  Where  the 
alleged  crime  is  perjury,  it  is  sufficient  if 
the  oath  was  administered  in  obmplianee 
with  the  formalities  of  the  demanding 
coimtry.  (3)  A  warrant  6f  committal 
remanding  a  prisoner  for  extradition  is  suf- 
ficient if  it  states  the  offence  for  which  he 
is  committed.  (4)  Such  warrant,  issued 
by  an  Extradition  Commissioner  under,  the 
authority  conferred  by  the  Extradition  Act, 
is  valid  if  issued  in  the  form  ^prescribed  by 
the  Act.  -  (5)  The  ordinary  technicalities 
of  crimi^al  procedure  are  applicable  to  pro- 
ceedings in  extradition  to  only  a,  limited, 
extent.  (6)  Where  the  proceeding  ja  mani- 
festly taken,  in  good  faith,  a  technical  non- 
compliance with  some  formality  of  criminal 
procedure  should  not  be  allowed  to  stand  in 
the  way.  (7)  Where  the  demanding  coun- 
try is  one  of  the  States  of  the  United  States 
of  America,  it  is  sufficient  if  the  imputed 
crime  be  a.  crime  according  to  the  law  of 
that  State,  although  not  an  offence  against 
the  general  laws  of  the  United  States.  (8) 
One  test  of  ^determining  whether  the   evi- 

,dence  is  such  as  would  justify  the  com- 
mittal of  the  accused  for  trial  if  the  crime 
had  been  cominitted  in  Canada,  is  to  con- 
ceive the  accused  pursuing  the  conduct  in 
question  in  this  country,  and  then  to  trans- 
plant along  with  him  his  environment, 
including,  so  far  as  relevant,  the  local  insti- 
tutionsjof  the  demanding .  country^  the  laws 
affecting  the  legal  powers  and  rights,  and 
fixing  the  legal  character  of  the  acts  of  the 
persons  concerned,  always  excepting  the  law 
supplying  the  definition  of  the-crinie  which 
is"  charged.  In  re  George  D.  Gollins,  11 
B.C.R.  436. 

2.  ,Evidence.]-T-Where  an  application  for 
extradition  is  founded  upon  deposition  evi- 
dence it  will  be  required  to  strictly  conform 
to  the  conditions  prescribed  by  the  Act  for 
such  evidence,  and  nothing  will  be  inferred 
in  its -favour.  The  warrant  of  the  magis- 
trate in  the  foreign  jurisdiction  was  3ated 
before  the  date  of  the  swearing  of  the  depo- 
sition.     The  evidence  consisted  in  part  of 
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admissions  statfed  to  have  been  made  by  the 
accused,  but  there  was  nothing  to  show  that 
the  admission  was  not  procured  by  an 
inducement  to  the  prisoner  to  make  a  stater 
ment: — Held,  the  evidence  was  insuflBcient 
upon  which  to  extradite  the  accused.  In 
re  OcHertnoM,,  6  B.O.R.  143. 

3.  Evidence.] — A  commissioner  acting 
Tinder  the.  powers  vested  in  him  by  thje 
Extradition  Act  is  justified  in  -proceeding 
^pon  the  qojnplaint  laid  before  him,  without 
taking  any  evidence  in  support  of  sucii  com- 
plaint. Evidence  in  support  of  the  charge, 
may  be  submitted  by  affidavit.  When  the 
commissioner  has  decided  that  there  is  evi- 
deiiee  justifying  an  order  for  extradition, 
his  decision'  cannot  be  reviewed  if  the  judge 
to  whom  the  application  is  made  is  of-  the 
opinion,  from  the  record,  that  there  was 
such  evidence.     In  re  O'Neill,  17  B.C.R.  123. 


FALSE   IMPRISONMEN'r. 

See  Tort. 


FALSE  PRETENCES. 

Bee  Ceiminal  Law. 


FALSE   REPRESENTATIONS. 

See   MiSEEPEESBNTATION    AND  'FEATJT. 


FIERI  FACIAS. 

See  Execution. 


FISHERIES. 

See  Constitutional  Law. 


FIXTURES. 

See  Bill  of  Sale. 

See  Landloed  and  'Tenant. 

See  Mobtgage. 


FORESHORE. 

1.  Bed  of  the  sea.] — ^The  provisions  of 
sec.  41  of  the  Land  Act  (S.B.C.  1901,  o.  30) 
do  not  confer  on  the  Chief  Commissioner  of 


Lands  and  Works  authority  to  grant  leases 
of  tKe  bed  of  the  sea  in  territorial  waters.^ 
Capital,  etc..  Go.  v.  Anglo-British,  etc.,  Co., 
a  B.C.R.  333. 

2.  Right  of  passage.]— Power  given  to 
appropriate  the  foreshore  includes  a  power 
to  obstruct  any  right  of  passage  previously 
existing  across  it.  Attorney-General  for 
British-Cohimibia  v. ,  Canadian  Pacific  .Bail- 
joay  Company,  11  B.C.R.  289;  1906,  AwC. 
204. 

Bee  Constitutional  Law. 


FRANCHISE. 

See  BiiECTioN. 


FRAUD. 

See  Misebpeesentation  and  Feaud. 


FRAUDULENT  AND  VOIDABLE 
TRANSACTIONS. 

I.  Paeties  to  Actions  to  Set  Aside,  424. 

IL  Conveyances     Impeachable    as 

Feaudulbnt  Against  Cbeditobs 

GENEEAiLY,    425. 

A.  Fraudulent  intent,  425. 

B.  Voluntary  assurances,  425. 

C.  Void   as   against  subsequent   credi- 

tors, 426. 

III.  Conveyances  Impeachable  as  Giving 

'     PBErEEENCE     TO     PaETICULAB    CKEDI- 
TOES,    427. 

A.  Intent   to   defeat,   hinder   or  delay, 

427. 

B.  Pressure,  428, 

C.  Present  advanaee,  431. 

D.  Assignment    of   impeachable    secur- 

ity, 431.   , 

E.  Right  to  impeach  transaction,  431. 

IV.  Following   Peopeety   and   Pboceeds, 
■^    432. 

V.  Costs,  432. 


J.  Pabties  to  Actions  to  Set  Aside. 

1.  On   behalf   of   all   the   creditors.] — 

The  plaintiff  in  an  action  to  set  aside  a 
conveyance  as  a,  fraudulent  preference,  if 
not  a  judgment  creditorr  must  bring  the 
action  on  behalf  of  himself  and  all  other 
creditors,  but  his  omission  to  do  so  is  a, 
mere  informality,  which  may  be  amended 
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on  application  after  the  trial.      Drinkle  v. 
Regal  Shoe  Co.,  2Q  B.C,R.  314. 

2.  Execution  debtor.]  — The  execution 
debtor  is,  not  always  a  necessary  or  proper 
party  to  an  action  by  an  execution  creditor 
to  set  aside  a  conveyance  as  fraudulent. 
Gallagher  v.  Beale,  U  B.C.K.  247. 

3.  Action  by  mortgagee  before  realiza- 
tion of  security,] — ^A  mortgagee  whose 
security  is  admittedly  insufficient  may  bring 
an  actioii  to.  set  aside  a  fraudulent  convey- 
ance without  first  realizing  his  security. 
Sun  Life  Assuramee  Co.  v.  !EUiott,.'7  B.C.R. 
189;    ai  S.C.R.  91. 


II.  Conveyances  Impeachable  as  Feaudtt- 
LENT -Against  Ceeditors- Generally. 

A.  Fraudulent   Intent. 

Disposition      to      avoid      execution.] — 

Before  the  trial  of  an  action  for  damages 
~^or  tort  the  defendants'  solicitors  wrote  to 
one  of  the  defendants  warning  him  of  a  pos- 
sible judgment  against  him  -and  advising 
-  him  to  make  disposition  of  his  property  in 
anticipation  of  it.  After  verdict  against 
defendants  and  pending  argimient  on  the 
motion  for  judgment  counsel  .( who  was  also 
one  of  the  solicitors)  for  defendants  obtained 
a  transfer  to  himself  of  certain  property 
belonging  to.  the  defendant  Union,  which  he 
(Credited  with  $500  on  account  of  costs; 
subsequently  judgment  was  entered  for 
plaintiffs  for  $12,500  and  costs,  and 
plaintiffs  obtained  the  apointment  of  a 
reqeiver  and  issued  executions,  but  nothing 
was  realized: — Held,  that  the  solicitor,  "in 
obtaining  the  transfer  to  himself  of  the 
property,  was  guilty  of  a  fraud  on  plaintiffs 
and  that  he  should  restore  it  or  pay  its 
value  into  Court  under  penalty  of  attach- 
ment. Centre  Star  Mining , Company,  Lim- 
ited V.  Rossland  Miners  Union,  No.  S8, 
Western  Federation  of  Miners,  11  B.C.R. 
194. 

B.  Voluntary  Assurances. 

1.  Gift    by    husband    to    wife.]— C.   in. 

1896  gave  his  wife  $600,  which  she  kept  in 
the  house,  and  he  shortly  aft^r  commenced 
to  'receive  it  back  in  small  portions^  and 
continued  to  do  so  until  lip  had  received 
it  all.  In  March,  1898,  according  to  the 
evidence  of  both,  she  demanded  some 
settlement,  and  he  agreed  to  give  her  a 
bill  of  sale  on  the  household  furniture, 
but   the    transaction'  was   not   carried   out 


until  June,  after  he  had  been  sued  for  the 
price  of  the  furniture: — ^Held,  that,  there 
was  no  legal  obligation  binding  upon  the 
husband  to  repay  the  $600,  and  that  the  bill 
of  sale  must  be  treated  in  the  same  was  as 
if  the  gift  had  been  made  to  the  wife  at  the 
time  of  the  execution  of  the  bill  of  sale,  and 
was  therefore  void.  Cordingley  v.  Mao- 
Arthur,,  6  B.C.R.  527. 

2.  Assignment  ^ —  Collusion.]  — -V.,  a 
miner  and  prospector, '  engaged,  in  1896,  B. 
as  a  servant  in  an  hotel  kept  by  him  in 
Revelstoke,  on  the  understanaing  that  the 
rate  of  wages  would  be  fixed  when  he  found 
out  what  she  was  worth,  and  some  weeks 
afterwards  he  fixed  the  rate  at  $50  per 
month.  A  few  months  after  V.  built  a 
house,  and  he  and  B.  lived  thete  as  man  and 
wife.  In  November,  1898,  V.  made  an 
assignment  for  the  benefit  of  his  creditors, 
having  seven  days  previously  conveyed  to  B. 
the  house  property  for  an  alleged  considera- 
tion of  $1,200,  as  representing  her  wages~ 
for  two  yearsi  She  had  never  asked  for 
wages  before  October,  1898,  and  then  V.  was 
hopelessly  in  debt : — Held,  in  an  action  to 
set  aside -ihe  conveyance  on  the  ground  of 
its  being  fraudulent  under  the  statute  of 
13  Eliz.,  c.  5,  that  there  was  collusion 
between  V.  and  B.to  defeat  V.'s  creditor^.' 
Eolten  y.  Vwndall,  7  B.C.R.  331. 

3.  Exclusion  of  separate  creditors  of 
partners.] — Under  a  trust  deed'  assigning 
the  assets  of  a  partnership  business  upon 
trust  to  sell  the  same  and  divide  the  pro- 
ceeds "into  and  among  all  the  creditors  of 
the  parties  of  the  first  part,"  (viz.,  the 
assignors),  without  any  words  of  distribu- 
tion, such  as  "or  either  of  them"  being 
added: — ^Held,  that  the  ^leed  provided  only 
for  the  payment  of  the  joint  creditors,  and 
not  the  separate  creditors  of  the  partners, 
p.nd,  in  the  absence  of  any  satisfactory 
arrangement  being  agreed  upon,  the  deed 
must  be  set  aside  on  the  ground  that  it 
constituted  a  preference.  When  a  voluntary 
conveyance  has  the 'effect  of  defeating  credi- 
tors it  will  be  set  aside,  and  it  is  not  neces- 
sary to  adduce  evidence  of  fraud;  the  bur- 
den lies  on  the  person  executing  the  deed  to 
show  cause  why  it  should  not  be  set  aside. 
Cwrming'Kam  v.  Curtis,  5  B.C.R.  472. 


Q.  Void  as  Against  Subsequent  Creditors. 

1.  Trade  of  hazardous  character — ^Pre- 
vious transfer.]  —  Where  a  settler,  not 
indebted  at  the  time,  transfers  the  bulk  of 
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his  property  shortly  before  engaging  in  a 
trade  of  hazEirdous  character,  such  settle- 
ment may  be  declared  void  as  against  sub- 
sequent creditors,  and  the  Wrden  of  proof 
of  bona  fides  of  the  settlement  rests  on  the 
settler.  LaJi  Hop  v.  Jaohson,  4  B.C.R.  168. 
2.  By  solvent  grantor.] — ^A  voluntary 
conveyance  of  land  is  void  under  13  Eliz., 
c.  5,  as  tending  to  hinder  and  delay  credi- 
tors, though  the  vendor  was  solvent  when 
it  was  n^ade,  if  it  results  in  denudiijg'  him 
.of  all  his  property  and  so  rendering  him 
insolvent  thereafter.  Bim,  Life  Assurcmce 
Co.  V.  EMott,  7  B.CIl.  189;    31  S.C.R.  91. 


III.  Conveyance- Impeachable  as  Giving 
Preference  to  Paeticulab  Creditors.    - 

A.  Intent  to  Defeat,  Hinder  or  Delay. 

1.  Mala  fides  of  preferred  creditor — 
Burden  of-propf  as  to. ]-^!n.  order  to  defeat 
a  transfer  of  property  to  a  creditor  on  the 
ground  of  fraudulept  preference  the  credi- 
tor must  be  shown  to  have  concurred 
therein,  and  -the  burden  of  proof  to  estab- 
lish the  mala  fides  of  the  creditor  rests  upon 
the  complainant.  Koop  v.  Smith,  20  B.C.E. 
372. 

2.,  Intent  to  defraud.]— So  long  as  the 
intent  to  defraud  is  proved,  it  is  immaterial 
T^^ether  consent  was  given  under  pressure. 
Edison  General  tlleotrioCo.  v.  The  Bcmk  of 
British  Columbia  and  another,  \  jB.CB,.  460 ; 
1897,  A.O.  193. 

3.  Estoppel.] — In  an  action  to  set  aside 
a  bill  of  sale  as  fraudulent  against,  the 
plaihtijff  who  was  a  creditor,  and,  as  far,  as 
the  evidence  disclosed,  the  only  creditor,  of 
the  grantor,  it  appeared  that  the  plaintiff 
himself  had  advised  upon  and  drawn  up  the 
bill  of  sale: — ^Held,  that  he  had  no  locus 
standi  to  attack  it.  Boulthee  v.  Rolls,  4 
B.O.R.  137. 

4.  Consent  judgment.] — ^Under  sec.  1 
of  the  Fraudulent  Preferences  Act ,  ( C.S.B.C- 
1888,  c.  51)  a  consent  judgment  obtained  by 
the  respondent  bank  against  the  insolvent 
respondent  tramway  company,  with  intent 
to  defeat  or  delay  the  creditors  of  the  latter, 
was  held  to  be  null  aud  void  against  them. 
Edison  General  Electric  Co.  v.  WestmMster 
<t  Vancouver  Trarmoay  Go.  and  The  Bank  of 
British  ColumUa,  4  B.C.R.  460;  1897,  A.C. 
193.     . 

5.  What  constitutes  fraudulent  preftf- 
ence — ^Pressure.] — ^A  chattel  mortgage  to 
two  of  his  principal  creditors,  made  by  a 
trader  when  unable  to  pay  his  debts  in  full 


and  knowing  himselt  to  be  on  the  eve  of 
insolvency,  covering  all  his  property  except 
a,  leasehold  interest  and  his  book  debts,  held 
void,  as  being  made  with  intent  to  defeat  or 
delay  his  other  creditors,  and  to  give  the 
mortgagees  a  preference  over  them.  The 
mortgagees  had  rec[uested  the  trader  to 
secure  them  by  chattel  mortgage,  he  stating 
to  them  at  the  time  that  he  was  ^solvent, 
that  his  other  creditors  were  small,  and  that 
he  could  arrange  to  pay  them  off  and  con- 
centrate the  business: — ^Held,  insufficient  tO' 
bring  into  jjuestion  the  d«etrine  of  pressure. 
Anderson  ^.^BhOrey',  1  .B.C.E.,  Pt.  II.,  325. 


B.  Presswe. 

1.  Refusal  to  lend.] — ^Where  tl^e  holder 
of  a  bill  of  sale  by  way  of  security  had 
refused  to  make  the  advances  unless  secured, 
it  was  held  that  this  constituted  pressure 
sufficient  to  rebut  the  charge  of  preference. 
Matheson  v.  Pollock,  3  B.(!!.E.  74.        ^ 

2.  Whole  of  debtor's  property.!] — ^Whefe 
there  is  good  consideration  a  mortgage  com- 
prising the  whole  of  a  debtor's'  property 
will  not'  be  set  aside,  notwithstanding  that 
the  mortgagor  is  in  insolvent  circumstances 
to  the  knowledge  of  the  mortgagee  and  that 
the  effect  of  the  mortgage  is  to  defeat,  delay 
and  prejudice  the  creditors,  if  there  is  pres- 
sure. Adams  and  Burns  v.  Bank  of  Mont- 
real, 8  B.C.R.  31^   32  S.C.R.  719. 

3.  Legitimate  and  bona  fide  attempt  to 
get  payment.] — ^To  constitute  pressure 
which  will  authorize  an  assignment  by  way 
of  security  there  must  be  a,  legitimate  and 
bona  fide  attempt  by  the  creditor  to  get  pay- 
ment of  his  debt,  or  security  therefor.  It 
is  not  bona  fide  pressure  for  a  creditor, 
knovnng  of  his  debtor's  insolvency,  to  take 
an  assignment  of  all  his  property.  Doll  v. 
Hart,  2  B.C.E.  32. 

4.  Threat  of  action.]— D.  B.,  A.  0.  B. 
and  T.  G.  W.  carried  on  business  in  partner- 
ship as  hardware  merchants  under  the  nalue 
of  the  Greenwood  Hardware  Company,  the 
money  being^supplied  by  D.  B.  and  A.  O.  B., 
and  the  business  being  managed  by  W.  The 
firm  became  indebted  to  both  the  McClary 
Company  and  the  Howland  Company,  and 
the  latter,  under  threat  of  commencing  an 
action,  obtaine,d  on  the  27th  day  of  June, 
1900,  a  bill  of  sale  by  way  of  mortgage  of 
all  the  firm's  assets,  and  immediately  took 
possession.  The  bill  of  sale  was  executed 
on  behalf  of  the  firm  by  W.,  and  also  by 
W.  personally,  D.  B.  and  A.  O.  B.  both  being 
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absent.  When  A.  0.  B.  returned  he  pro- 
tested agaipst  the  ^execution  at  the  bill  of 
sale,  but  subsequently  withdrew  his  protect, 
and  consented  to  a  sale  of  the  goods  on  the 
understanding  that  plaintiffs  and  defend- 
ants should  share  pro  rata  in  the  proceeds. 
The  arrangement  that  plaintiffs  and  defend- 
ants should  sharfe  in  the  proceeds  was  not 
carried  o^t.  On  the  27th' of  July,  1900,  the 
McClary  Company  recovered  a  judgment  in 
respect  of  their  claim  against  the  firm  and 
obtained  judgment  under  Order  XI'V.,  the 
judgment  being  entered  up  against  D.  B. 
and  A.  O.  B.,  and  also  against  the  green- 
wood Hardware  Company,  although  not  a 
party  to  the  action,  and  aij  execution  issued 
was  returned  nulla  bona.  The  McClary 
Company'thereupon  sued  to  have  the  bill  of 
sale  set  aside  on  the  ground  that  it  was 
fraudulent  and  void,  as  being  given  with  the 
intent, to  defeat  and  delay  creditors,  and 
that  W.  had  no  authority  to  give  it  on 
behalf  of  the  firm.  Under  an  order  of  Court 
the  goods  were  sold  and  the  pr0ceeds  paid 
into  Court  to  abide  the  result  of  the  action. 
The  Howland  Company  recovered  a  judg- 
ment in  January,  1901,  against  the  firm  for 
the  amount  of  its  indebtedness  to  them, 
and  an  execution  issued  thereunder  was 
returned  nulla  bona: — -Held,  that  the  bill  of 
sale  was  not  a  fraudulent  preference,  but 
was  given  bona  fide  under  pressure.  T?ie 
McClary  Uanufaotwring^  06.  v.  B.  S.  Mow- 
land;  Sons  &  Company,  and  the  Greenwood 
Eardware  Company,  9  B.C.E.  479. 

5.  Demand.] — ^Wilson  Bros.,  creditors  of 
P.  and  Y.,  a  firm  of  general  storekeejiers, 
demanded  security  for  their  overdue  account, 
and  agreed  to  supply  further  goods  and  not 
register  the  instrument  if  it  was  given. 
Plaintiffs  objected  that  it  would  be  unfair 
to  other  creditors  to  accede,  _but  finally  did 
so  on  the  terms  proposed,  and  gave  the 
security  by  bill  of  sale  on  part  of  their 
stock  of  goods.      The  debtors  were  at  the 

'time,, in  insolvent  circumstances,  but  it  was 
riot  proved  that  Wilson  Bros,  were  aware 
of  it: — ^Held,  the  bill  of  sale  was  not  made 
with  intent  to  give  Wilson  Bros,  a^  prefer- 
ence over  the  other  creditors  of  plaintiffs, 
but  was  made  under  pressure  sufficient  to 
take  the  transaction  out  of  the  statute. 
Stewart  V.  Wilson,  3  B.C.R.  369. 

6.  Demand    {or    payment    or    security.] 

— A  bona  fide  demand,  by  a  creditor  upon 
his  insolvent  debtor  for  payment  or  security 
is  pressure  sufficient  to  rebut  any  inference 
of  "intent  to  prefer"  in  the  execution  of  a 


mortgage  in  response  to  the  demand,  and 
takes  the  transaction  out  of  the  prohibition 
of  the  fraudulent  Preferences  Act,  C.S.B.C. 
1888,  c.  15,  sec.  2.  Brown  and  Srh  v. 
Jowlett,  4  B.CR.  44. 

7.  Fear  of  legal  proceedings.] — M.  & 
Co.,.  beiiig  then  insolvent,  upon  demand  of 
one  of  their  creditors,  O.  Bros.,  and  in.fear 
of  legal  proceedings,  executed  a  bill  of  sale 
to  them  of-  their  stock-in-trade  and 
effects :— Held,  1.  The  bill  of  sale  was  not 
made  voluntarily  or  with  intent  to  give  a 
preference,  but  was  made  under  pressure 
suffieient  to  take  the  transaction  out  of  the 
statutes.  Cascaden  v.  Mcintosh,  2  B.C.R. 
268. 

8.  Statement  of  solvency  by,  debtor.] 
' — ^A  chattel  mortgage  to  two  of  his  prin- 
cipal creditors  made  by  a  trader  while 
unable  to  pay  his  debts  in  full,  and  Icnowing 
himself  to  be  on  the  eve  of  insolvency,  cover- 
ing all  his  property  except  a  leasehold  inter- 
est and  his  book  debts,  held  void,  as  being 
made  vnth  intent  to  defeat  or  delay  his 
other  creditors,  and  to  give  the  mortgagees 
a  preference  over  them.  The  mortgagees 
had  requested  the  trader  to  secure  them  by 
chattel  mortgage,  he  stating  io  them  at  the 
time  that  he  was  solvent,  that  his  other 
creditors  were  small,  and  that  he  could 
arrange  to  pay  thein  off  and  concentrate  the 
business  :-r-Held,  insufficient  to  bring  into 
question  the  doctrine  of  presstire.  Ander- 
son V.  Shorey,!  B.C.R.,  ]Pt.  II.,  325. 

9.  itnowledge    of   debtor's    difficulties.] 

I — If  bona  fide  pressure  is  exercised  by  the 
transferee;  upon  the  debtor,  the  transfer 
should  Jbe  uphehi  even  if  the  inference  that 
the  transfetee  knew  of  the  debtor's  ^nancial 
difficulties  is  justified  on  the  evidence.  The 
absence  of  the  defendant  at  the  trial  is  not 
a  groimd  to  give  rise  to  suspicion  that  the 
transaction  in  question  was  fraudulent, 
when  a  reputable  physician  testifies  that  it 
was  on  his  advice  and  not  at  the  desire  of 
the  defendant  that  she  did  not  attend  for 
examination.^  Eoop  v.  Smith,  20  B.C.R. 
372. 

10.  Mortgage  for  good  consideration.] 

— ^Where  there  is"  good  consideration,  a 
mortgage  comprising  the  whole  of  a  debtor's 
property  will  not  be  set  aside,  nojiwithstand- 
ing  that  the  mortgagor  is  in  insolvent  cir- 
cumstances to  the  knowledge  of  the  mort- 
gagee, and  that  the  effect  of  the  mortgage 
is  to  defeat,  delay  and  prejudice  the  credi- 
tors, if  there .  is  pressure.  Adam^  and 
Burns^  v.  Bank  of  Montreal,  The  Kootenay 
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Brewing,  Malting  and  DistilUng  Company, 
Limited  Liability,  and  John  R.  Myers,  8 
B.C.K.  314;    32  S.C.R.  719. 


G.  Present  Advance. 

Fraud.]— Whfere  a  creditor  reeeive&-  an 
assignment,  of  certain  assets  from  a  debtor 
as  security  for  both  a  present  advance  and 
a  pre-existing  debt,  and  it  appears  from  the 
evidence  that  the  present  advance  was  made 
to  enable  the  creditor  to  afterwards  plead 
the  Validity  of  the  assignment  under  sec.  4 
•of  the  Frsiuduleht  Preferences  Act": — -Heldj 
that  the  assignment  in  invalid  both  as  to 
the  present  advance  and  the  pre-existing 
debt.     Haeell  v.  Gullen,  20  B.C.R.'603. 


D,  Assignment  of  Impeachable  Security. 

Transfer  of  mortgage.] — ^Where,  shortly 
before  an  assignment  for  the  benefit  of 
creditors,  the  assignor's  bookkeeper  trans: 
ferred  to  a  bank  a  mortgage  given  him.by 
the  assignor,  not  however  to  secure  advances, 
the  bank  was_  in  the  same  position  as  if  it 
had  received  the  mortgage  directly  from  the 
assignor.  Houston  v.  Merchants  Bamk,  31 
S.C.R.  361.  ; 

B.  Uight  to  -Impedch  Transaction. 

1.  Arreit  of  debtor.  1— A  creditor  is  not 
prevented  from  suing  on  behalf  of  himself, 
and  all  other  creditors  to  set  aside  judg- 
ments alleged  to  have  been  fraudulently 
recovered  against  the  debtor  by  reason  of 
having  arrested  the  debtor  upon  a  judgment 
recovered  in  a  former  action.  Robert  Ward 
&  Co.  V.  Olarh,  4  B.C.R.  71. 

2.  Assignee  for  creditors.]  —  Apart 
from  statutory  provision,  an  assignee  for 
the  benefit  of  creditors  is  in  no  better  posi- 
tion than  his  assignor  to  impeach  previous 
conveyances  Ijy  the  assignor,  and  cannot  be 
treated  as  occupying  the  place  of  the  credi- 
tors for  that  purpose.  MoKefizie  ami 
McOowan  (assignees  for  the  benefit  of  the 
creditors  of  H.  T.  Read  &  Co.)  v.  Bell- 
Irving,  Paterson  d  Co.  and  Alexander 
MoEwen,  2  B.C.R.  241. 

3.  Estoppel.]  — Where  the  plaintiff  in 
an  action  to  set  aside  d  bill  of  sale  as 
fraudulent  against  creditors,  of  whom  he 
appears  to  be  the  only  one,  himself  advised 
upon  and  drew  up  the  bill  of  sale,  he  is 
estopped  from  complaining  of  it.  Boultbee 
V.  RolU,  4  B.C.R.  137. 


IV.  FoixowiNS  Pbopebtt  and  Peoceeds. 

1,.  Purchaser,      rights      against.]  — The 

estate  acquired  by  a  purchaser  from  a  party 
against  whom  a  judgment  has  been  recov- 
ered declaring  him  to  have  obtained  the 
property  in  fraud  of  creditors  remaips  sub- 
ject to  the  rights  of  the  creditors.  Peck  v. 
Sun  Life  Assurance  Co.,  11  B.C.R.  215. 

2.  Purchaser,  extent  of  liability.] — 
In  such  a  case  the  creditors  have  a  -charge 
on  the  lands  to^  the  extent  of  the  purchase 
money  unpaid,  but  the  purchaser  is  not 
boimd  to  pay  over  again  the  purchase 
moneys  already  paid.     Ibid. 

3.  Proceeds.l — ^M.  &  Co.,  being  then 
insolvent,  upon  demand  of  one  of  their  credi- 
tors, O.  Bros.,  and  in  fear  of  legal  proceed- 
ings, executed  a  bill  of  sale  tp  them  of  their 
stock  in  trade  and  effects.  Before  the  com- 
mencement of  this  action  by  the  other  credi- 
tors to  have  the  bill  of  sale  declared  void, 
as  being  made  with  intent  to  give  O.  Bros, 
a  preference,  the  latter  had  sold  the  goods 
to-  a  bona  fide  purchaser  for  value  and 
received  the  purchase  money: — -Held,  O. 
Bros,  could  not,  in  any  .event,  be  called  upon 
to  account  for  the  purchase  money  to  the 
other  creditors.  Gascaden  v.  Mcintosh,  2 
B.C.R.  268. 

V.  Costs. 

Lien  for,  as  between  solicitor  and 
client.] — Costs-  incurred  in  a  creditors' 
action  in  preserving  for  creditors  property 
which  had  been  fraudulently^  transferred 
are  a  first  lien-  upon  the  fund  recovered, 
and  are  allowed  as  between  solicitor  and 
client.  In  re  The  Judgment  Acts;  Mood, 
Aldridge  &  Go.  v.  Ti/so»i,  9  B.C.R.  233. 


FRAUDS,  STATUTE  OF. 

See    CONTBACT. 


GARNISHMENT. 

I.  In  Genebal,  433. 
II.  Pbopeett   Subject   to  Gabnishment, 

433. 
III.  Peioeities,   434. 
IV.  Pbactice,  434. 

A.  Jurisdiction,  434. 

B.  Order,  who  may  make,  435. 
G.  Affidavit,  435. 

D.  Appearance  of  garnishee,  435. 
:  E.  Issue,  436. 
V.  Costs,  436. 
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I.  In  Gbnebal. 


•  1.  New  action.] — An  ord^  made  by  a 
Cawa.tf  Oourt  judge  that  moneys  paid  in 
under  a  garnishee  order  do  remain  in  Court 
to  abide  the  result  of  ^  new  action  to  be 
commenced  forthwith,  the  former  action  in 
respect  of  the  same  subject  matter  being 
dismissed  by  the  same  order,  is  not  a 
nullity,  and  if  not  appealed' against  is  valid. 
Emg  V.  Boultbee,  7  B.C.R.  318. 

2.  Default'  summon*.] — A  garnishee 
summons  may  be  issued  based  on  a  default 
summons  as  well  as  on  an  ordinary  sum- 
mons.    Jowett  ^.  Watts,  10  B.C.R.  172. 

II.  Propeett  Subject  to  Gaknishment. 

1.  Money   in   hands    of   the   sheriff.] — 

A  private  creditor  of  a,  sheriff  will  not  be 
permitted  to  garnishee  moneys  of  judgment 
creditors  placed  to  the  ci^dit  of  the  sheriff's 
official  trust  account  in  a  bank.  Stebbings, 
Spinning  and  Walker  v.  WUUamis  and  Sears, 
20  B.C.E,.  240.  "    ^ 

2.  Money  in  hands  of  receiver.]  — 
Money  in  the  hands  of  a  receiver  is  not  a 
debt  due' from  him  to  the  persons  interested 
in  the-  estate,  and  cannot  be  attached  by 
garnishing  process.  Gray  v.  Pwrdy ;  Arm- 
strong   (Garnishee) ,  5  B.C.R.  241. 

3.  Sum  due  on  a  contingency.] — A  sum 
of  money  payable  under  a  building  contract 
as  soon  as  the  building  shall  be  finished  is 
not  attachable  before  the  performance  of 
the  condition,  as  hot  being  a  debt.,  The  fact 
that  the  creditor  has  assigned  the.  debt  to 
a  third'person,  though  there  be  no  notice  of 
the  assignment  to  the  debtor,  is  a  good 
answer  to  an  attaching  order,  as  the  attach- 
ing creditor  can  only  take  that  whieh  the 
debtor  can  lawfully  part  with,  having 
regard  to  the  rights  of  others.  Gray  v. 
Hoffer;   Bostock,  garnishee,  5  B.C.R.  56. 

4.  Promissory  note.] — A  promissory 
note  not  yet  due  constitutes  a  debt  owing 
and  accruing,  and.  is  attachable  to  answer 
a  judgment  debt  within  the  meaning  of  r. 
497.      Girard  v..  Cyrs,  5  B.C.R.  ,45. 

5.  Equitable  assignment,] — Defendant, 
under  contract  to  build  for  one  Walker,  pur- 

"  chased  the'  materials  from  plaintiffs,  who 
subsequently  got  judgment  against  him,  and 
who  garnisheed  the  moneys  due  from  Walker 
to  defendant  under  the  contract.  Moheys 
due  the  contractor  were  to  be  paid  on  the 
certificate  of  the  architect.  Grant.  Before 
the  garnishee  proceedings  defendant  had 
accepted   the   folloy^ing   order   drawn   upon 


him  by  Nicholas  &  Barker,  to  whom  he  was 
indebted  on  a  sub-contract:  "Please  pay  to 
Champion  &  White  the  sum  of  $270,  and 
charge  the  same  to  my  account,  for  plaster- 
ing Place  Block,  Hastings  Street  W.,  in  full 
to  date,"  Which  order  the  defendant  thus 
indorsed  in  favour  of  Grant;  "Please  pay 
that  order  and  charge  to  my  account  on  con- 
tract for  Rovery  Walker  Block  on  Hastings 
Street,  City": — ^Held,  that  apart  from  the 
order  there  was  a  parol  (assignment  spe- 
cifically appropriating  to  the  assignees  the 
sum  in  question  of  the  moneys  to  arise  out 
of  the  contract.  British  Columbia  Mills 
Lumber  amd  Trading  Co.  v.  Mitchell; 
Walker,  garnishee,  amd  Champion  &  White, 
claimants,  8  B.C.R.  71. 


III.  Pbiokities. 

1.  Creditors'  Relief  Act.]— In  a  dispute 
between  a  number  of  attaching  creditors 
for  the  moneys  paid  into  Court  by  gar- 
nishees:-—Held,  that  such  moneys  should  be 
paid  to  the  sheriff  for  distribution  under 
tjie  provisions  of  the  Creditors'  Relief  Act. 
Robert  Ward  &  Company,  Limited  Liability 
V.  Wilson ;  W.  H.  Malkin  Com^pany, 
Limited,  garnishee,   13  B.C.R.   273. 

2.  Several  garnishee  orders.] — The 
right  of  a  judgment  creditor  to, an  order 
for  payment  into  Court  by  a  garnishee  and 
payment  out  to  himself  after  having  served 
an  attaching  order  on  the  garnishee  is  not 
affected  by  attaching  orders  subsequently 
served  on  the  garnishee.  SUnger  v.  Davis; 
Stevenson  and  Crwm,  garnishees,  20  B.C.R. 
447.. 

3.  Equitable  assignment.]  —  An  oral 
equitable  assignment  has  priority  over  a 
subsequent  garnishee  order,  fodd  v.  Phoenix, 
3  B.C.R.  302. 

4.  Equitable  assignment.]  —  A  parol 
assignment  specifically  appropriating  to  the 
assignee  the  sum  in  dispute  has  priority 
over  a  subsequent  garnishee  order.  British 
Columbia  Lumber,  etc.,  Co.  v.  Mitchell,  8 
B.C.R.  71.  ■ 


IV.  Practice. 

A.  Ju/risdiction. 

County  Court.] — On  proceedings  under 
the  Attachment  of  Debts  Act  in  the  County 
Court,  to  attach  a  debt  due  on  a  judgment 
obtained  in  the  Supreme  Court,  an  orddt 
absolute  attaching  the  said  debt  was  made. 
On  an  application  for  a  writ  of  prohibition 
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to  the  County  Court  judge,  prohibiting  him 
from  dealing  with  said  Supreme  Court  judg- 
ment:— ^Heldj  that  where  the  claim  sought 
to  be  attached  is  not  one  upon  which  the 
County  Court  would  have  jurisdiction  to 
adjudicate  in  a  suit  brought  to  enforce  it, 
the  machinery  of  the  Attachment  of  Debts 
Act  cannot  be  applied. .  Belyea  \:  Williams  j 
Richards,  garnishee,  12  B.C.E:  226. 


B.  Order,  Who  May  Make. 

Deputy    DistHct    Registrar.]    — '  In    an 

action  in  the  Supreme  Court  for  an  account 
of  certain  rents  and  profits,  plaintiff 
obtained  an  order  attaching  all  debts,  obli- 
gations and  liabilities  payable  or  accruing 
due  from  the  garnishee  to  the  defendant,  to 
answer  a  judgment'  to  be  recovered  by  the 
plaintiff  against  the  defendant  up  to  the 
amounf;  of  $6,24^.  The  order  Was  made  and 
issued  by  the  Deputy  District  Registrar  at 
Vancouver,  acting  under  the  provisions  of 
sec.  3  of  the  Attaohniient  of  Debts  Act, 
1904: — ^Held,  that  as  the  term  "District 
Registrar"  is  expressly  defined  by  the 
Attachment  of  Debts  Act,  1904,  to  mean 
District  Registrar  of  the  Supreme  Court, 
therefore  District  Registrars  are  personse 
designatse,  and  it  wsts  not  intended  to  confer 
lOn  their  deputies  the  powfer  to  make  attach- 
ing orders;  that  the  provisions  of  the  Inter- 
pretation Act  do  not  apply,  as  a  general 
interpretation  statute  cannot  be  Invoked  to 
control  the  plain  intendment  of  a  special 
statute. ,  Richards  v.  Wood;  ShoM,  gar- 
nishee, 12  B.C.R.  182. 


G.  4^ffidmit.'  _ 

Form — Defect— Waiver.]— ( I),  The  affi- 
davit leading  to  a  garnishee  siunmons  must 
verify  the  plaintiff's  cause  of  action,  and  _a 
garnishee  is  entitled  to  question  the  validity 
of  the  proceedings  at  the  hearing.  (2)  A 
defect  ,in  an  affida,vit  is  an  irregularity 
only,  and  payment  into  Court  by  the  gar- 
nishees is  a  waiver  by  them  of  their  right  to 
object.  (3)  The  plaintiff  may  specify  in 
one  afl&davit  several  debts  proposed  to  be 
garnisheed.  Harris' v.  Harris  (two  suits)  ; 
Cregom,,  garnishees,  and  Rogers,  claima/rvts, 
8  B.C.R.  307.  • 

D.  Appea/ranoe  of  .Ga/rnishee. 

Garnishee  disputing  liability — ^Trial  of 
issue.] — Where    a    garnishee    djsputes    his 


liability  to  a  judgment  debtor,  the-  Court 
has  no  power  to  order,  execution  against 
him,  but  will  direct  an  issue  to  try  the 
same,  and  where  the  giarnishee's  alleged 
indebtedness  is  to  a  third  party,  such  party 
must  be  summoned,  and,  if  neqessary,  an 
issue  ordered  to  try  his  liability  to  the  judg- 
ment, debtor.  Mount  Royail  Milling,  etc., 
Co.  (Limited),  judgment  creditors  v.  Kwong 
Mau  Yuen,  judgment  debtor,  and  James 
Leamy,  garnishee,  ^  B.C.R.  171. 


E.  Issue. 

1.  Estoppel.] — On  service  of  garnishee 
orders  under  the  Attachment  of  Det)ts  Act, 
1904  ( c-  7. ) ,  the  garnishees  admitted  a  debt 
owing  to,  the .  judgment  debtor,  but.  asked 
the  protection  of  ,the  Court  as  Against 
mechanics'  lien-holders  claiming  the  fund. 
Thereupon  an  Order  was  made  directing  the 
garnishee  to'  pay  the  fund  into  Court  to 
abide  the  determination  of  an  issue  between 
the  attaching  creditors  and  the  lien-holders. 
In  thi?  issue  ;tne  lienJiolders.  failed,  and 
proceeded  upon  their  lienp  against  the  prop- 
erty:— Held;  that  the.  garnishees  were  not 
estopped- from  requiring  an  issue  between 
themselves  and  the  attaching  creditors  to 
ascertain  what,  if  a4ything,  wa,s  owing-  by 
the  garnishees  to  the  judgment  debtor  at 
the  time  of  the  service  of  the  garnishee 
orders.  Power  v.  The  Jackson  Mines,  Lim- 
ited, 13  B;C.R.  202. 

,  2,  Alleged  indebtedness  to  third  party.] 
— Where  a  garnishee  .disputes  his  liability 
to  a  judgment  '.debtor  the  Court  has  no 
power  to  order  execution  against  him,  but 
will  direct  an  issue  to  try  the  same,  and 
where  the  garnishee's  alleged  indebtedness 
is  to  a  third  partj^-such  pirty'must  be  sum- 
moned, and,  if,  necessary,  an  issue  ordered 
to  try  his  liability  to  the  judgment  debtor. 
Mount  Royal  Milling,  ete.^  OOv  (Limited), 
judgment  creditors,  v.  Kwong  Mau  Yiien, 
judgrnent  debtor,,  amd  James  Leamy,  ga/r- 
nishee, 2  B.C.R.  171. 


v.  Costs. 

Defendant  paying  into  Court  within  5 
days— No  costs  allowed.] — ^Where  a  defend- 
ant in  a  County  Court  action  pays  the  full 
amount  of  the  claim  and  costs  called  for  in 
a  default  summons  within  the  five  days 
limit  mentioned  in  the  summons  the 
plaintiff  will  not  ^e  allowed  the  costs  of  a 
garnishee  summons.     Shatonigan  Lake  Lum- 
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her  Co.  v.  Fair  full;    Oohnrn,  garnishee,  7 
B.C.R.  58. 


GIFT. 


Inter  vivos.] — C.  in  1896  gave  his  wife 
0,  which  she  kept  in  the  house,,  and  he 
shortly  after  commenced  to  receive  it  back 
in  small  portions,  and  continued  to  do  so 
until  he  had  received  it  all.  In  March, 
1898,  according  to  the  evidence  of  both,  she 
demanded  Some  settlement,  and  he  agreed 
to  give  her  a  bill  of  sale  of  the  household 
furniture,  but  the  transaction  was  not  car- 
ried oilt  until  June,  after  he  had  been  sued 
for  the  price  of  the  furniture: — Held,  that 
there  was  no  legal  obligation  binding  upon 
the  husband  to  repay  the  $600,  and  that  the 
bill  of  sale  must  be  treated  in  the  same  way 
as  if  the  gift  had  been  made  to  the  wife  at 
the  time  of  the  execution  of  the  bill  of  sale, 
and  was  therefore  void.  Cordmgley  v. 
MacArt}mr,'6  B.C.E.  527. 

See  Fbatjttjlent  and  Voidable  Trans- 
actions. 


GRAND  JURY. 

Sfee  Criminal  ,  Law. 


GUARANTEE. 

I.  In  General,  437. 
II.  Rights  oe  Surety,  437. 

III.  Liabilities  oe  Subett,  438. 

IV,  Discharge  or  Surety,  439. 

I.  In  General. 

Personal  liability.] -=- Where  an  agree- 
ment was  executed  on  behalf  of  a  company 
by  the  president  arid  secretary-treasurer, 
and  underneath  the  execution  the  words 
were  added :  '  "We,  the  undersfgned,  guar- 
antee payment  of  the  obligation  as  noted 
above.  Imperial  Fisheries,  Ltd.,  J.  /O. 
Hearn,  president;  S.  J.  Levy,  secretary- 
treasurer;  William  Kilroy,  vice-president," 
the  three  signatories  of  the  guarantee  were 
held  personally-  liable.  Johnson  lAeher  v. 
Imperial  Fisheries,  Ltd.^  16  B.C.R.  445. 


II.  Riotos  OF,  Surety. 

1.  Ex  post  facto  constitution  of  rela- 
tionship.]-^When  two  or  more  .persons, 
bound  as  debtors,  arrange  either  at  the  time 


yhen  the  debt  was  contracted  or  afterwards, 
that  as  between  tjiemselves  one  of  them  shall 
b^  liable  only  secondarily,  and  this  arrange- 
ment is  communicated  to  the  creditor,  the 
latter,  in  dealing  with  the  principal  debtor, 
must  not  do  anything  to  prejudice  the  intet- 
ests  of  the  surety.  Stone  v.  Rossland  Fuel 
wnd  Ice  do.,  12  B.C.R.  66. 

2.  Assignment  of  securities.] — There  is 
nothing  in  the  relationship  of  principal 
debtor,  creditor,  and  surety  to  prevent  the 
creditor  from  assigning  the  debt  or  any 
securities  therefor.  Milne  v.  yorhshJvre 
Chaarantee,  etc.,  Corp.,  11  B.C.R.  402;  37 
S.C.R.  331. 

3.  Payment  of  costs  in  disputing  debt.] 
— ^Where  the  surety  had  undertaken  ^  to 
settle  a  debt  of  the  principal  debtor  for  $500 
and  the  .  creditor  refused  to  accept  this 
amount  and  took  proceedings  to  enforce 
payment  of  the  full  amount,  which  proceed- 
ings were  resisted  by  the  principal  debtor, 
the  surety  undertaking  to  the  creditor  to 
be  responsible  for  the'  costs  and  being  made 
a  party  ito  the  proceedings;  Tfhich  were 
.unsuccessful,  the  surety  was  •  held  to  be 
entitled  to  recover  the  costs  paid  by  him 
from  the  principal,  debtor.  O'Brien  v. 
Mackintosh,  10  B.C.R.  84;    34  S.C.R.  169. 

4.  Not  bound  by  decision  between 
creditor  and  principal  debtor.] — A  con- 
tract for  the  execution  of  certain  work  was 
guaranteed  by  the  bond  of  a  surety  company 
conditioned  to  indemnify  the  plaintiff  Com- 
pany against  loss  or  damage  by  reason  of 
failure  Of  the  Construction  Company  tti  per- 
form its  contract.  The  contract  provided 
that  in  certain  circumstances  the  work 
might  he  taken  out  of  the  hands  of  the  Con- 
struction   Company    and    executed    by    the 

,  plaintiff  Company,  the  cost  and  charges 
thereof  to  be  ascertained  by  the  architect 
and  paid  for  by  the  Construction  Com- 
pany : — Held,  that  the  Surety  Company  was 
not  bound  by  the  decision  of  the  architect  as 
to  the  cost  of  executing  the  work  by  the 
plaintiff  Company,  and  therefore  the  Surety 
Company,  was  entitled  to  partictilarg  of  the 
plaintiff^  Company^s  loss  and  damages  in 
executing,  the  work  taken  over  from  the  Con- 
struction Company.  Powell  River  Paper 
Company,  lAmited  v.  Wells  Construction 
Company  amd  American  Surety  Company  Of 
New  YorTi,  17  B.C.R.  37.      . 

III.  Liabilities  of  Surety. 

No  privity  of  contract.] — A  guaranty 
company,,  which  gave  a  bond  of  indemnity 


439 


GUARANTEE— HABEAS  CORPUS 


440 


to  the  owner  of  a  building  about  to  be  con- 
structed, for  the  due  completion  of  said 
building  by  a,  construction  company  under 
contrast,  and  to  whom  the  construction 
company  assigned  the  contract  to  take  effect 
only  on  the  default  of  the  construction  com- 
pany, agreed,  when  the  default  had  taken 
place,  to  allow  the  owner  to  complete  the 
building.  The  construction  company  had 
sub-contracted  to  the  plaintiff  for  certain 
work  on  the  building,  part  of  which  was 
done  before  and  part  after  the  construction 
company's  default.  In  an  action  for  the 
value  of  the  work  against  the  guaranty 
company  as  assignee  of  the  contract  :-rHeld, 
that  no  liability  could  be  attadied  to  the 
guaranty  company  for  the  sub-contractoi^s 
debt.  Ramsay-  v.  Westwood  and  United 
States  Fidelity  and  Gua/ra/nty  Company,  20 
B.C.R.  85.  '  " 

IV.  DisoHABGE  or  Stirbty. 

1.   Release     of     principal     debtor.] — ^K. 

owed  the  defendant  corporation  $33,527.94 
on  two  jud^nents  recovered  on  notes  for 
$10,000  given  by  him  to  R.  and  a  subsequent 
loan  to.him  and  R.  for  $20,000.  M.,  at  the 
request  of  and  jEor  the  accommodation  of 
R.,  had  indorsed  the  notes  for  $10,000  and 
deposited  certain  shares  £ind  debentures  as 
security  for  his  liability  as  indorser.  K. 
and  B,.  deposited  further  security  on  nego- 
tiating the  second  loan,  but  K.  remained:  in 
ignorance  of  M.'s  indorsements,  and  depos- 
ited security- long  after  the  release  hereafter 
mentioned.  These  judgments  remained 
.  unsatigfied  for  over  six  years,  but,  in  the 
meantime,  the  corporatipn  Had  sold  all  the 
shares  deposited  as  security,  and  placed  the 
money  received,  for  them  to  the  credit  of  a 
suspense  accbunt,  without  making  any  dis- 
tinction between  funds  realized  from  M.'s 
shares  and  the  proceeds  of  the  other  securi- 
ties an4  without  making  any  appropriation 
of  any  of  the  funds'^  towards  either  of  the 
debts.  On  the  28th  February,  1900,  after 
negotiations  with  K.  to  compromise  the 
claims  against  him,  the  agent  of  the  cor- 
poration wrote  him  a  letter  offering  to  com- 
promise the  whole  indebtedness  for  $15,000 
provided  payment  was  made  some  time  in 
March  or  April  following.  This  offer  was 
not  acted  upon  until  November,  1901,  when 
the  corporation  carried  out  the  offer  and 
received  the  $15,000,  having  a  few  days  pre- 
viously appropriated  the  funds  in  the  sus- 
pense account,  applying  the  proceeds  of  M.'s 
shares  to  the  credit  of  the  notes  he  had 


indorsed.  The  negotiations  and  the  final 
settlement  with  K. .  were  not  made^  known 
to  M.,  and  E.  was  not  informed  of  his  con- 
tinuing liability  towards  M."  as  a  surety: — 
Held,  that  the  secret  dealings  by  the  cor- 
poration with  K.  and  with  respect  to  the 
debts  and,  securities  were,  constructively,  a 
fraud  against  both  K.  and  M. ;  yvat  the  , 
release  of  tlie  principal  debtor  discharged 
,M.  as  surety,  and  that  he  was  entitled  to 
recover  the  surplus  of  what  the  corporation 
received  applicable  to  the  notes  indorsed  by 
him  as  money  liad  and  received  by  the  cor- 
poration to  bis  use.  Milne  v.  Yorkshire 
Oimramtee  £_  Securities  Corporation,  11 
B.CIi.  402;    37  S.C.R.  331. 

2.  Giving  timfe.]  — ^  In  order  that  a_ 
surety  Tnay  be  discharged  by  the  giving  of 
time  to  the  priiicipal  debtor  there  must  be  a 
binding  agreement  in  that  behalf  between 
the  creditor  and  ,the  principal  debtor,- 
founded  on  valuable  consideration^  Stone 
V.  Rossland  Fuel  and  leeCo.,  12  B.C.R.  66. 

3.  Material  variation.!— Where  there  is 
a  material  variation  in  the  terms  ott  the 
contract  between  the  creditor  and  principal  . 
debtor  without  the  assent  of  the  surety,  the 
surety  is  discharged.  Drinkle  v.  Regal  Shoe 
Co.,  20  B.C.R.  314. 

4.  When  not  discharged.] — A  surety  is 
not  discharged  by  dealings  between  the 
creditor  and  the  principal  debtor,  subsequent 
to  the  contract,  which  are  manifestly  to' 
the  advantage  of  the  surety,  or  -which  are 
conteiriplated  in  the  contract  between  the 
creditor  and  the  principal  debtor,  or  which 

■  do  not  amount  to  a  binding  contract  founded 
on  valuable  consideration.  A  surety  may 
be  boimd  by  a  term  annexed  by  custom  to 
the  contract  between  fhe  creditor  and  the 
principal  debtor.-.  Wright  v.  The  Western 
Canada  A-Ocident  and  Guarantee  Insurance 
Company,  LimAted,  20  B.O.R.  321; 

See    CONTEACT. 
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I.  Jurisdiction. 


1.  Summary  conviction.] — The  decision 
of  fhe  Oounty  Court  on  appeal  from  a  sum- 
mary conviction  is  final  and  conclusive;  and 
a.  Supreme  Court  judge  has  no  power  to 
interfere  by  viTit  of  habeas  corpus.  B.  v. 
Beamish,  8  B.C.K.  171. 

2.  After  conviction.] — After  a  convic- 
tion for  felony  by  a  Court  having  general 
jurisdiction-  over  the  offence  charged,  a  writ 
lOf  habeas  corpus  is  an  inappropriate  remedy. 
In  re  Sproule,  12  S.C.R,  140. 

3.  Immigration  Act.] — ^Habeas  corpus  is 
not  an  appropriate  proceeding  whereby  to 
question  the  decision  of  the  controller  of 
customs  on  a  _  claim  for  exemption  under 
the  Chinese  Immigration  Act.  In  re  Lee 
Him,  15  B.C.R.  163,  390.   . 

4.  Application  (or,  to  different  judges.] 
— A  person  imprisoned  may  make  fresh 
application  for  a  habeas  corpus  to  every 
judge  or  Court  in  turn,  who  are  each  boimd 
to  consider  the  question  independently.  Be 
Oeorge  Bowack,  2  B.C.R.  216. 

5.  Deportation  under  proclamation.] 

A  proclamation  was  issued  and  published 
in  the  Canada  Gazette,  empowering  the 
Minister  of.  the  Interior,  or  any  officer 
appointed  by  him  for  the  purpose',  in  pur- 
suance of  the  amendment  _to  the  Immigra-/ 
tiou  Act,  1902,  c- 14,  to  prohibit  the  landing 
in  Canada  of  any  immigrant  or  other  pas- 
senger suffering  from  any  loathsome  or 
infectious  disease,  and  who,  in  the  opinion 
of  the  Minister,  or  such  officer,  should  be  so 
prohibited: — Held,  that  the  statute  and  the 
proclamation  issued  thereunder  merely 
authorizes  the  deportation  of  the  diseased 
person;  that  it  does  not  take  away  the 
right  of  the  Court  to  decide  the  question  of 
fact  on  a  proper  application,  and  the  judges 
are  bound  to  inquire  into  the  matter  on  an 
application  for  habeas  corpus.  Parliament 
not  having  made  the  examination  by  the 
immigration  officer  final,  the  statute  is  not 
to  be  construed  as  ousting  the  jurisdiction 
of  <;he  Court  to  examine  into  the  legality  of 
the  detention  on  a  proper  application. 
Ikezoya  v.  Canddicm  Pacific  BailAJoay  Oom- 
p<my,  12  B.C.E.  454. 

6.  Ultra  vires  order  r  in  -  council.] — 
Where  the  prohibition  of  an  order-in-coun- 
cil  exceeds  that  contained  in  the  statute  by 
which  it  is.  authorized,  the  order-in-council 
is  ultra  vires.  Where  •  certain  immigrants 
from  Hindustan  were  <Srdered  to  be  deported 
under  orders-in-eouncil  so  held  to  Jbe  ultra 
viresi — Held,  that  they  were  entitled  to  be 


discharged,  upon  habeas  corpus,  from  con- 
finement under  the  deportation  order.  In 
re  ^a/rain  ^ingh,  18  B.C.R.  506. 


II.  -Right  to  Discharge. 

A.  Proceedings  for  Custody  of  Child. 

\.  Lawfully  entitled.] — ^The  Court  will 
not  interfere  by  habeas  corpus  to  take  an 
infant  out  of  the  custody  of  a  person  not 
lawfully  entitled  thereto  for  the  purpose  of 
enabling  a  person  equally  imentitled  to 
obtain  possession  of  it.  In  re  Ah  Gway,  2 
B.C.R.  343. 

2.  Infant,  a  female  over  sixteen  years.] 
— The  parents  of  an  infant  who  is  under 
the  age  at  which  it  may  elect  as  to  its  cus- 
tody may  be  deprived^f  that  custody  if  the 
Court  ,is  satisfied  that  such  a  course  is 
necessary, for  the  child's  welfare.  Where  an 
infant  has  attained  the  age  of  election,  the 
Court  ought  to  separately  examine  the 
infant  and  adopt  its  wishes  on  the  subject. 
Begina  v.  Bedner,  6  B.C.R.  73. 

3.  Adoption.] — In  habeas  corpus  pro- 
ceedings to  recover  possession  ot  a  female 
child  stated  to  have  been  adopted  and 
brought  up  by  the  applicant  and  to  have 
been  taken  away  from  him,  against  his  will, 
by  a  refuge  home: — Held,  adoption  is  not 
recognized  by  the  law  of  England,  and  a 
foster-parent  has  no  more  legal  right  to  the 
custody  of  the  child  of  his  adoption  than 
a  stranger.,  In  re  QuaA  Shing,  an  infant, 
6  BfCR.  86. 

4.  Bigamous  guardian.] — A  girl,  aged 
fourteen  was  taken  by  a  Home  of  Refuge 
from  the  custody  of  a  person  standing  in 
loco  parentis  who  was  proved  to  be  leading 
a  bigamous  life: — ^Held,  that  such  person 
had  lost  his  right  to  tie '  custody  of  the 
infant.     In  re  Soy  King,  7  B.C.R.  291. 


B.  Alien. 

Chinaman  refused  admittance  to  United 
States — ^Deportation  by  railway  company.] 

— ^Where  a  Chinaman,  who  contracts  with  a 
transportation  company  for  his  passage 
from  China  through  Canada  to  the  United 
States,  on  the  understanding  that  if  he  is 
refused  admittance  to  the  States  he  will  be 
deported  to  ,  China"  "  by  the  company,  is 
refused  admittance  to  the  States  and  is 
being  deported,  he  will  not  be  granted  his 
discharge  on  habeas  corpus  proceedings,  as 
the  contract  is  not  illegal,  and  under  the 
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Chinese  Immigration  Act,  1900,  deportation 
is  proper.     In  re  Lee  San,  10  B.G.E..  270, 

III.  Pbocedube. 
A.  Application  for  Writ. 

1.  Vacation.] — An  application  in  vaca- 
tion for  a  rule  riisi  for  a  writ  of  habeas 
corpus  should  be  made  in  chambers.  In  re 
Soy  King,  7  B.O.E.  291. 

2.  Suppression  or  omission  of  material 
fact.]' — -Where  an  order  is  obtained  ex  parte 
for  a  writ  of  habeas  corpus,  granted  through 
the  suppression  or  omission  of  a  material 
fact,  it  will,  on  application,  b?  reversed.  Be 
Bhagwwn  SingK;  19  B.C.R.  97. 


B.  Issue  of  Writ. 

Discharge.]  — ^  A  prisoner  may  be  dis- 
charged without  the  adtual'  issue  of  the 
writ  and  without  the  prisoner  being  per- 
sopally  brought  before  the  Court.  Ex  parte 
mtamas,  2  B.CE.  232.  . 


G.  Quashing'  Writ. 

Absence  of  prisoner.] — An  application 
to  the  Court  to  quash  a  writ  of  habeas 
corpus  as  haying  been  improvidently  issued 
may  be  entertained  in  the  aljsence  of  the 
prisoner.     In  re,  Sproule,  12  S.C.E..  140. 


D.  Retwrn^ 

1.  Sufficiency.] — A  return  by  the  sheriff 
to  the  writ  setting  out,  the  conviction  and 
sentence  and  the  aflBrmation  thereof  by  1?he 
Court  of  error  is  a  sufficient  return.  If 
actually  written  by  him  or  under  his  direc- 
tion, the  return  need  not  be  signed  by  the 
sheriff.     In  re  Sproule,  12  S.C.E..  140. 

-  2.  General  reference  to  section  of  a 
statute.] — ^Whefe  the  section  of  a  statute 
contains  a  number  of  clauses  prohibiting 
different  acts,-  it  is  not  a  good  re1;urn  to  a 
writ  of  habeas  corpus  to  refer  generally  to 
the  section.  In  re  Narain  Singh,  18  BiC.R. 
506. 

E.  Evidence. 

1.  Jurisdiction    of  inferior    Court,] — 

If  the  record  of  a  superior  Court,^  produced 
on  an  application  for  a  writ  of  habeas 
corpus,  contains  a  recital  of  facts  requisite 
to  confer  jurisdiction,  it  is  conclusive,  and 
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cannot  be  contradicted  by  extrinsic  evi- 
dence. /«(  re  Sproule,  12  S.C.R.  140. 

2.  Evidence   of   general   reputation.] — 

Evidence  6f  the  general  reputation  of  a 
house  in  which  a  Chinese  immigrant  has 
lived  is  admissible  in  habeas  corpus  pro- 
ceedings directed  against  the  collector  of 
customs,  who  is  detaining  such  imn^i^?.nt 
for  deportation  to  China  on  the  ground  that 
she  is  a  prostitute.  In  re  Fong  Yuk  and 
the  Chinese  Imrnigratton  Act,  8  B.C.R.  118. 

3.  Jurisdiction    of   inferior    Courts.] — 

An  Indian  agent,  acting  in  a  magisterial 
capapity,  in  committing  an  accused  perso^ 
for  an  offence  under  the  Indian  Act,  must 
show  on  the  warrant  of  commitment  the 
district  for  which  such  agent  is  acting.  B. 
V.  McHugh,  13  B.C.R.  224. 


F.  Costs. 

1.  Wife.] — Where  a  wife  leaves  her 
husband  without  justification,  she  is.  not 
entitled  to  her  costs  of  unsuccessfully  resist- 
ing his  application  for  the  custody  of  the 
children.     In  re  McPhalen,  10  B.C.R.  40. 

-  2.  Against  the  Crown.]  —  Where  the 
applicants  have  been  unlawfully  deprived  of 
their  liberty  they  ought  to  be  indemnified 
as  to.  their  costs.  Jn  re  Narain  Singh  and 
others,  13  B.C.R.  477. 

3.  Jurisdiction  to  award.] — The  Court 
has  power  to  award  costs  upon  a  rule  nisi 
for  a  writ  of  habeas  corpus.'  In  re  Quai 
Singh,  6  B.C.R.  86. 

4.  Costs  of  appeal.] — The  Court  has 
power  to  award  costs  of  an  appeal  from  a 
refusal  to  grant  the  writ.      Ibid. 

See  Ckiminal  Law. 

See  Health. 

See  Immiqeation. 

See  Infants. 
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I.    ReGITLATIONS    made    BT    LlEDTENA:iSrT- 
GOVBBNOE.     • 

Effect  of  regulations.]— (1)  A  Provin- 
cial statute  having  given  to  the  Lieutenantr 
Governor-in-Coiincil  power  to  make  and 
alter  siich  regulations  as'  he  might  deem 
expi^dient  in  regard  .  to  certain  matters 
affecting  the  public  health,  the  same  to 
have  cthe  force  of  law,  siioh  regulations, 
when  passed,  superseded  all  Provincial  and 
municipal,  enactments  inconsistent  with 
themselves.  (2)  It  is  cornpetent  to  the 
Lieutenant-Governor-in-Counoil,  by  regula- 
tion under  the  provisions  of  the  Health  Act, 
1888,  to  dismiss  a  Txealth  officer  apjpointed 
hj  municipal  bye-law.  T.he  Attorney-Gen- 
eral of  British  Columbia  v.  Milne,  2  B.C Jl. 
196.  "     ~ 

11.  Statotobt  Regulations. 

Ambiguity,] — Sec.  20  of  the  Provincial 
Board  of  Health  regulations  governing  the 
sale  of  milk  not  being  clear  as  to  what  was 
intended  to  be  prohibited,  br  wliat  allowed, 
the  Court  refused  to  interfere  with  a.  judg- 
ment quashing  a  conviction  thereunder.  Beo) 
V.  (?2M-«i»„14  B.G.R.  260.. 


III.  Mttnicipal  Bye-Laws. 

1.  Detention  of  person  exposed  to 
infection.] — A  municipal  bye-Iaw  oi  the 
City  of  Vancouver,  authorized  by  Provincial 
statute,  provided,  "In  case  any  traveller 
coming  _  from  without .  the  city  is  infected 
with,  or  exposed  to,  any  of  the  diseases  men- 
tioned in  this  bye-law  (of  which  smallpox 
was  one),  the  medical  health  officer,  or 
board  of  health,  may  make  effective  provi- 
sion, in  the  manner  which  to  them  shall 
seem  meet  and  best  for  the  public  safety,  by> 
'  removing  such  persons  to  a  separate  house, 
or  by  otherwise  isolating  them,  if  it  can  be 
done  without  danger  to  life,  and  by  provid- 
ing nurses  and  other  assistance  necessary 
for  them  at  his  own  cost  and  charges,"  etc. 
B.,  having  been  for  36  hours  in  Victoria,,  a 
city  -of  20,000  inhabitajits,  in  which  there 
were  55  cases  of  smallpox,  came  directly 
thence  to  Vancouver,  where  he  landed.  He 
was  thereupon,  by  direction  of  the  medical 
health  officer  of  Vancouver,  und«r  colour  of 
above  bye-law,  arrested  and  confined  in  quar- 
antine as  a  traveller,  etc.,  "exposed  to"  the 
disease:— Held,  that  the  detention  was 
unlawful  and  not  within  the  scope  of  the 
bye-law.      The  authority  to  detain,  isdlate 


and  nurse  could  only  apply  to  persons  suf- 
fering;  from  the  disease.  B.  could  not  be 
said  to  be  a  person  "exposed"  to  the  disease 
merely  because  he  came  from  and  had  been 
36  hours  in  a  city  infected  with  it  to  the 
extent  proved.  In  re  George  Bowack,  2 
B.C.R.  216. 

2.  Evidence  of  guilty  knowledge.] — ^In 
order  to  Support  a  conviction  under  the 
clause  in  the  Victoria  Consolidated  Health 
Bye-law,  1886,  providing:  "17.  No  person 
shall  let,  occupy,  or  suffer  to  be  occupied 
as  a  dwelling  or  lodging,-  any  room  which 
(a)  does  not  eontain  at  least  384  cubic  feet 
of  space  for  each  person  occupying  the 
same,"  it  is  necessary  that  there  should  be 
soine  evidence  of  guilty  knowledge,  actual 
or  constructive,  on  the  part  of  the  person 
charged.     Be  Wing  Eee;  2  B.C.R.  321. 


IV.  Contagious  Diseases,  Quakantine 
Against. 

A.  When  Detention  Justified. 

1.  Detei^tion  of  person  exposed  to 
infection.]— nSee.  75  of  the  Health  Act  pro- 
vides tliat  when  smallpox,  scarlet  fever, 
diphtheria,  cholera  or  any  other  contagious 
or  infectious  disease  djEtngerou^  to  the  pub- 
lic health  is  found  to  exist  in  a  munici- 
pality, the  health  officers  shall  use  all  pos- 
sible care  to  prevent  tjie  spreading  of,  the 
infection  or  contagion :: — Held,  that  health 
officers  were  justified  under  this  section  in 
d,etaining  a  person  who  had  been  exposed  to 
infection  from  a  person  suspected  of  having 
smallpox,  but  who  in  reality  had  measles. 
Mills  V.  The  City  of  Vancouver,  10  B.C.R. 
99. 

2.  Detention  under  bye-law  of  ship.] 
— ^A  municipal  bye-law.  providing,  "The  medi- 
cal health  officer, shall  have  power  to  stop, 
detain,  and  examine  every  person,  or  per- 
sons, freight,  cargoes,  boat^,  coming  from  a 
place  infected  with  a  pestilential  or  infec- 
tious disease,  in  order  to  prevent  the  intro- 
duction of  the  same  into  the  city,"  does  not 
authorize  the  medical  health  officer,  or  other 
municipal  authorities,  to  detain  a  stea,mship 
and  its  passengers  and  crew  coming  from  an  • 
infected  place,  or  to  prevent  them  from 
la,nding  within  the  municipal  limits,  with- 
out reference,  to  a  proper  examination  for 
the  purpose  indicated,  and  its  results,,  as 
showing  danger  of  their  introducing  th^ 
disease.  2.  That  the  stopping  of  all  the  pas- 
sengers without  examination  was  not  an 
exercise  of  the  powers  reposed  in  the  cor- 
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pciTation  by  the  bye-law,  but  was  an  inter- 
ferenop  with"  trade  and  commerce,  and  was 
ultra  vires.  3.  That  the  bye-law  and  the 
statute  authorizing  it  were  intra  vires.  The 
Canadian  Pacifio  Navigation  Co.  v.  The  City 
of  Vancouver,  2  B.C.R.  193. 

3.  Detention,  by  medical  oi&cer  under 
bye-law.]— Action  of  trespass  against  the 
medical  health  officer  of  the  City  of  Vic- 
toria for  causing  the  plaintiff,  one  of  a 
number  of  Chinamen  who' landed  at  Victpria 
in  a  steamer  last  from  Hong  Kong,  in  China, 
to  be  removed  to  the  "Suspect  Station,"  and 
there  detained  and  subjected  to  cleansing 
process  under  colour  of  sec.  55  of  the  Muni- 
cipal Health  Act,  which  gives  medical  health 
officers  power  "to  stop,  detain  and  examine 
every  person  or  persons,  freight,  cargoes, 
railway  and  tramway  cars  .coming  from  a 
place  infected  with  a  malignant  or  infec- 
tious  disease,"  in  order  to  prevent  the  intro- 
duction of  such  into  Victpria.  Thfe  plaintiff 
had  been  passed  by  the  Dominion  Govern- 
ment quarantine  officer  as  e^ititled  to  land 
at  Victoria.  The  white  passengers  from 
Hong  Kong  on  the  same  steamer  were  not 
interfered  Mth.  The  only  evidence  of  Hong 
Kong  being  a  place  infected,  etc.,  was  that 
of  a  medical  man  resident  in  Victoria,  who 
said  "that  in  China  smallpox  was  endemic, 
because  there  iiloculation  was  the  universal 
practice ; '  that  there  was  danger  of  infection 
from  white  passengers,  but  not  the  same 
danger  as  from  Chinamen."  There  was  no 
direct  evidence  of  the  existence  of  smallpox 
to  a  dangerous  extent  in  Hong  Kong  at  the 
time  of  the  departure  thence  of  the  steamer, 
or'  that  it  was  "a  place  infected,"  etfc.,'  or 
that  the  plaintiff  had  been  "exposed  to  infec- 
tion":— ^Held,  that  the  facts  were  insuffi- 
cient to  justify  the  action  of  ^he  health  offi- 
cer under  t;he  bye-law.  Wong  Hoy  Woon  v. 
Duncan,  3  B.C.R.  318. 


B.  Expenses  of  Detention. 

Cost  of  provisioning  and  heating  build- 
ing in  quarantine.] — Where  a  medical 
health  officer  ( appointed  by  a  City  Council ) , 
acting  in  pursuance  of  ja,  Provincial  statute, 
pllaces  a  quarantine  on  a  building  and  its 
inmates  within  the  limits  of  a  city  muni- 
cipality, the  latter  cannot  be  held  lia!ble  for 
the  cost  of  provisioning  and  heating  thp 
building  during  the  period  of  isolation. 
Taylor  am,d  Taylor  v.  The  Corporation  of 
the  City  of  Bevelstoke,  13  B.C.R.  211. 

See  MuKicipAL  Law. 
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I.  Establishment. 

1.  Dedication.] — There ^  is  no  po\?er  to 
dedicate  where  there  is  no  .power,  to  alien- 
ate. There  can  be  no  dedication  except  by 
owners  of  the  soil.  Canadian  Pacific  Rail- 
loay  V.  City  of  Vancouver,  2.  B.C.R.  306;  23 
S.C.R.   1. 

2.  Non-essential*.] — Although  a  by-law 
and  notice  thereof  in  the  Gazette  are  neces- 
sary, under  the  Highway  Act,  whereon^  to 
found  expropriation  proceedings,  they  are 
not  essential  to  the  establishment  of  a  pub- 
lic highway  where  a  road  is  set  apart  by 
the  combined  action  of  all  parties  inter- 
ested. Hope  V.  Munioipality  of  Surrey,  20 
B.G.R.  434. 


ir.  Use  by  Railway. 

Right  of  way  over,  for  tramcars — 
Whether  includes  right  to  enforce  suffi- 
cient repair  to  carry.] — ^A  railway  com- 
pany  had  aj^^p  under  its  statutory  charter 
(see.  12  orST^Vict.,  c.  63)  to  construct, 
maintain  and  operate  a  street  railway  along 
certain  highways  and  bridges.  One  of  the 
bridges  over  which  the  company  had  law- 
fully run  its  cars  under  the  Act  was 
destroyed,  and  the  mimicipal  corporation 
commenced  the  construction  of  another  in 
its  place  which  was  of  insufficient  strength 
to  carry  the  cars.  Upon  motion  for  a 
mandatory  injunction  to  compel  the  cor- 
poration to  construct  the  .bridge  of  suffi- 
cient strength  to' maintain  the  car  traffic 
of  the  company: — Held,,  that  the  company 
were  merely  grantees  of  the  right-of-way, 
and  as  such  had  rio  right  to  compel  their 
grantors  to  repair  the  bridge,  and  that,  in 
the  absence  of  a  special  arrangement  to  do 
so,  the  righ:t  did  not  exist.  The  corporation 
were  not  liable  fof  non-repair  even  if  it 
amounted  to  a.  nuisance.  Consolidated 
Railway  Company  v.  Victoria,  5  B.C.R.  266. 


in.  Repair. 

1.  InhabitanU  at  large.] — ^The  common 
law  obligation  under  which  the.  inhabitant^ 
of  parishes  in  England  through  which 
highways    pass    are    responsible    for    their 
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repair  has  no  application  in  British  Colum- 
bia. MoPhalen  V.  City  of  Vcmcoiwer,  15 
B.C.K.  367;    45.  S.C.R.  194. 

2.  Municipal  corporation.] — ^No  aation 
could  be  maintained  at  common  law  against 
a  municipal  corporation  for  an  injury  aris- 
ing from  the  non-repair  of  a  highway,  but 
a,  diity  may  be  cast  Tojy  statute  upon  the  cor- 
poration to  repair,  and  if  that  is  clearly 
done,  the  corporation  will  be  liable.  lAn- 
dell  V.  Victoria  Corporation,  3.  B.O.E..  400. 

See  MuKiciPAL  Cokpobatign. 


HUSBAND   AND    WIFE. 

I.  Eights  and  Liabilities,  449. 

A.  Of  husband,  449. 

1.  Liabilities,  449. 

2.  Eights,  450. 

B.  Of  wife,  450.     , 

II.  Pbopeety  Rights :     Transactions 
Between,  451. 
-   A.  Effect  of  marriage  on  mv/tual  rights 
of  property,  451. 
B.  Gifts,  451.' 
III.  Actions,  452. 

"I.  Rights"  and  Li^ittTiES. 

A.  Of  Eusbamd. 

1.  Liabilities. 

1.  Goods     supplied     to     wife.]   —  The 

defendant's  wife  purchased  goods  from 
plaintiffs  from  time  to  time  during  three 
years  to  an  amount  of  more  than  |1,000. 
The  price  of  the  goods  was  charged  to  the 
wife,  who  occasionally  made  payments  on 
account.  Finally  this  action  was  brought 
against  the  husband  to  recover  a  balance  of 
account  amounting  to  $346.75.  The  plaintiffs 
had  no  dealing  with  defendant  until  he 
issued  a  notice  that  he  would  not  be 
responsible  for  his  wife's  debts,  when  they 
sought  to  fix  the  dett  upon  him.  It  was 
proven  at  the  trial  that  defendant  had 
always  furnished  his  wife  with  sufficient 
money  to  clothe  and  feed  herself  and  her 
children  and  that  he  knew  nothing  about 
the  goods  having  been  obtained  from 
plaintiffs,  and  had  expressly  forbidden  his 
wife  to  pledge  his  credit  :^-Held,  that  the 
husband  has  rebutted  the  presumption 
placed  upon  him  by  law  that  he  authorized 
his  wife  to  purchase  the  goods.  Finch  & 
Finch  V-.  Minnie,.  20  B.C.R.  331. 

2.  For     wife's     tort.]  —  In    an    action 
against  husband  and  wiff  for  damages  for 


a  libel  published  by  the  latter  the-^jury 
returned  a  verdict  for  $10: — Held,  that  the 
husband  was  liable  and  that  the  costs  should 
follow  the  event.  Maolcerdde  v.  Gunning- 
ham  wnd  wife,  8  B.C.R.  206. 

3.  Funeral  expenses.]  —  A  husband  ^  is 
liable  for  the  funeral  expenses  of  his  wife, 
and  cannot  claim  to  be  indemnified  therefor 
out  of  her  separate  estate.  In  re  Sarah 
'Elizabeth  Sea,  11  B.C.R.  324. 


2.  Rights. 

Joint  investment.] — A  husband  who 
hands  over  all  his  earnings  to,  his  wife  upon 
an  agreement  between  them  that  any  bal- 
ance saved  from  the  cost  of  living  be  invested 
in  real  estate  for  their  mutual  benefit,  share 
and  share  alike,  is  entitled,  in  the  event  of 
a,  separation,  to  an  undivided  half  interest 
in  all  investments  so  made.  UcKissock  v. 
MoKissock,  18  B.C.R.  40k 

B.  Of  Wife. 

1.  Costs  of  habeas  corpus.] — Where  a 
wife  leaves  her  husband  without  justifica- 
tion she  is  not  entitled  to  her  costs  of 
unsuccessfully  resisting  his  application  by 
habeas  corpus  for,  the  cutody  of  the  children. 
In  re  C.  T.  MoPhalen,  10  B.C.R.  40. 

2.  Partnership — ^Allegation  of — ^Whether 
admitted.} — The  action  was  tried  and  evi- 
dence given  pro  and  con  upon  the  question 
whether  defendant  Celia  Mylius,  a  married 
woman,  was  liable  to  the  plajintiff  as  being 
the  partner  of  the  defendant  Jackson.  The 
plaintiff's  claim  alleged:  "2.  The  defendants 
entered  into  partnership  as  watchmakers 
and  jewellers  on,  etc.  3.  That  while  defend- 
ants were  carrying  on  such  business  the 
plaintiff  advanced  to  them  the  following 
(claimed)  sums."  The  statement  of  defence 
of  Celia  Mylius  alleged:  "1.  The  defendant 
denies  that  on,  etc.,  or  at  any  other,  time, 
she  entered  into  .partnership  with  the 
defendaiit  Jackson,  as  alleged  in  paragraph 
2  of  the  statement  of  claim.  2.  Neither  at 
the  times  therein  alleged  or  at  any  other 
times  did  plaintiff  advance  to  defendants 
the  sums  alleged,  or  any  of  them,  and  if 

.  .  advanced,  they  were  advanced  to 
defendant  Jackson  alone."  Crease,  J.,  who 
tried  the  action,  entered  judgment  for  the 
plaintiff,  on  the  ground  that  the  partner- 
,8hip  was  proved.  There  was  no  evidienee 
that  the  defendant  Celia  Mylius  had  any 
separate  property  at  the  time  of  the  alleged 
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contract.  On  appeal  to  the  Full  Court: — 
Held,  that  the  partnership  was  admitted  oii 
the  pleadings,  and  that  such  objection  was 
then  open  to  the  plaintiff.  Margaret  Jack- 
son V.  Alexander  Jackson  and  GeUa  MyUus, 
3  B.C.E.  149;    reversed,  23  S.C.U.  485.    - 


II.  Pbopeett  Rights:    Transactions  , 
Between. 

A.  Effect  of  Marriage  on  Mittual  Sights  of 
Property. 

Contract  of  Inarriage  made  in  foreign 
country.] — Coji tracts  of  tnarriage  made  in 
a  foreign  country,  the  domicile  of  parties, 
by  the  terms  of  which,  in  accordance  with 
the  laws  of  that  country,  the  alienation  by  a 
testator  (one  of  the  parties  to  the  contr^t) 
of  his  real  estate  away  from  his  wife  and 
family  is  forbidden,  will  prevent  a  contrary 
disposition  of  the  same,  even  though  accord- 
ing to  the  lex  loci  rei  sitae  there  be  no  such 
restriction.  By  the  comity  of  nations  the 
contract  travels  abroad,  and,  as  between  the 
parties  to^  that  contract  and-  their  repre- 
.sentatives,  attaches  to  the  testator's  real 
estate  in  places  other  than  the  domicile. 
Marriage,  carried  out  in  accordance  of  such 
a  contract  and  in  accordance  with  the  laws 
of-the  domicile,  will,  in  its  incidents  touoh- 
'  ing  the  real  estate  of  one  of  the  parties,  as 
between  those  parties  and  their  representa- 
tives, be  respected  and  sustained,  as  to  those 
incidefits,:  in  countries  other  than  the  domi- 
cile, where  there  is  no  direct  local  legisla- 
tion to  the  contrary.  In  re  Klau]de's  Will, 
1  B.C.R:,  Pt.  I.,  76. 


B.  Gifts.  • 

Bill  of  sale.] — ^The  plaintiff  in  1896  gave 
his  'wife  $600,  which  she  kept  in  the  house, 
and  he  shortly  afterwards  commenced  to 
receive  it  back  in  small  portions,  and  con- 
tinued to  do  so  until  he  had  received  it  all. 
In  March,  1898,  according  to  the  evidence 
of  both,  she  demanded  some  settlement,  and 
he  agreed  to  give  her  a  hilH  of  sale  of  the 
household  furniture,  but  the  transaction 
was  not  carried  out  until  June,  after  he 
had  been  sued  for  the  price  of  the  furni- 
ture:— ^Held,  that  there  was  no  legal  obli- 
gation binding  upon  the  husband  to  repay 
the  $600,  and. that  the  bill  of  sale  must  be 
treated  in  the  same  way  as  if  the  gift  had 
been  made  to  the  wife  at  the  time  of  the 
execution  of  the  bill  of  sale,  and  was  there- 


fore   void.       Cordimgley    v.    IfopArtftw,    6 
B.C.R.  527. 

III.  Actions. 

Replevin  action.] — ^A  replevin  action  is 
an  action  for  a  tort,  and  therefore  a  hus- 
band cannot  maintain  it  against  his  wife. 
McGregor  v.  McGregor,  6  B.C.R.  432. 

See  DiyoECEr 


IMMIGRATION. 

I.  Who  Liable  to  Dbpobtation,  452. 

II.   JUBISDICTION,  453. 

III.  Pbactice,  454. 


I.  Who  Liable  to  Depoetation. 

1.  Acquisition    of   Canadian    domicile.] 

— Applicant,  who  had  resided^  in  British 
Columbia  for  over  three  years,  went  to  the 
State  of  Washington  for  a  few  days'  visit. 
A  couple  of  months  before  her  visit  she  had 
been  convicted  of  being  an  inmate  of  a  house 
of  ill-fame.  On  her  returning  to  British 
Columbia  she  was  detained  for  deportation 
under  sub-sec.  (d)  of  sec.  3  of  the  Immigra- 
tion Act,  1910:  —  Held,,  that  she  had 
acquired  a  Canadian  domicile  at  common 
law.  In  re  Ma/rgaret  Murphy,  15  B.C.R.' 
401. 

2.  Resident  of  Canada.] — A  resident  of 
Canada,  returning  from  a  visit  abroad, "  is 
not  a  "passenger"  or  an  immigrant,  who  is 
subject  to  the  provisions  of  the  Immigration 
Aet.     In  re  Chin  Ghee,  11  B.C.R.  400. 

3.  Japanese.]  — The  provisions  of  the 
Immigration  Act,  1908,  are  inoperative 
insofar  as  the  /subjects  '  of  the  -  Japanese 
Empire  are  concerned.  In  re  'Nakame  amd 
Okazake,  13  B.C.R.  370. 

4.  Alien  tourist.]  — The  Immigration 
Act,  1910  (Dominion),  does  not  apply  sto 
an  alien  tourist  who  entered  Canada  before 
the  passage  of  the  Act;  Therefore  an  order 
in  council  passed  since  the  coming  into  force 
of  the  Act  could  not  be  held  to  deal  with 
such  a  person.  In  re  Rahim  {No.  2),  16 
B.C.R.  471. 

5.  Transient  alien.]— Where'  a  Chinese, 
who  contracts  with  a  carrying  company  for 
his  passage  from  China  through  Canada  to 
the  United  States,  on  the  understanding 
that  if  he  is  refused  admittance  to  the 
United  States  he  will  be  deported  to  China 
by  the  company,  is  refused  admittance  to 
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the  United  States  and  is  being  deported,  he 
will  not  be  granted  his  discharge  by  the 
Court,  as  the  contract  is  not  illegal,  and 
under  the  Chinese  Immigration  Act,  1900, 
deportation  is  proper.  In  re  Lee  Ban,  10 
B.C.R.  270. 


II.   JtrBISDICTION. 

1.  Appeal   from   board    of   inquiry.] — 

The  Canadian  Parliament,  as  incident  to  its 
control  of  immigration,  has  power  to  author- 
ize deporta.tion  from  Canada  of  any  rejected 
immigrant.  There  is  no,,  distinction  in 
favour  of  immigrants  being  British  subjects. 
The  authority-  delegated  by  sec.  37  of  the 
Immigratidn  Act  to  the  Governor  in  Council 
to  make  regulations  providing  "as  a  condi- 
tion to  land  in  Canada  that  immigrants  and 
tourists  shall  possess  ijioney  to  a  prescribed 
minimum  amount  which  amount  may  vary 
according  to  race"  is  validly  exercised  by  a 
regulation  imposing  the  condition  upon 
immigrants  of  any  Asiatic  race  not  other- 
wise dealt  with  by  treaty  or  regulation. 
Objection  that  there  ,was  no  authority  to 
exempt  tourists,  or  immigrants  who  were 
not  of  Asiatic  race,  or  to  discriminate 
between  Asiatics  wht)  were  or  were  not  sub- 
ject to  existing  treaties  or  regulations,  over- 
ruled. The  authority,  by  sec.  ,38  of  the  Act,' 
to  the  Governor  in  Council  to  make  regula- 
tions or  proclamations  "to  prohibit  the 
landing  in  Canada  of  any  immigrant  who 
has  come  to  Canada  otherwise  than  by  con- 
tinuous journey  from  the  country  of  which 
he  is  a  native"  is  not  conditional,  or  predi- 
cated upon  any  such  £tumigrant  having 
actually  come  to  Canada  at  the  time  of  the 
making  of  the  regulation,  but  is  validly 
exercised  by  _  a  regulation  following  the 
words  of  the  Act,  and  is  applicable  to  any 
such  immigrant  as  may  thereafter  come  to 
Canada.  The  order  of  a  board  of  inquiry 
rejected  an  immigrant  as  being  an  "unskilled 
labourer"  within  the  meaning  of  an  admit- 
tedly-valid regulation,  and  ordered  his 
detention  and  deportation.  The  order  of 
the  Board  and  the  evidence  a.nd  proceedings 
were  removed  into  the  Supreme  Court  under 
application  for  certiorari  and  habeas  corpus, 
and,  the  application  being  dismissed  without 
argument  so  as  to  admit  a  speedy  appeal, 
an,  appeal  was  taken  to  the  Court  of  Appeal. 
The  evidence  showed  that  the  immigrant 
testified  before  the  Board  that  he  was  not 
a  labourer,  but  a  farmer.  The  only  evi- 
dence eontr^  was  that  of  an  ofScial  of  the 


Board,  who  testified  that  he  did  not  believe 
the  immigrant,  and  the  fact  that  he  had 
only  $20  in  his  possession: — ^Held,  by  the 
Court  of  Appeal,  overruling  a  contention 
that  there  was  no  evidence  before  the  Board 
sufficient  to  found  its  jurisdiction  to  find 
that  the  immigrant  was  an  "unskilled 
labourer,"  that  in  view  of  sec.  16  of  the  Act, 
authorizing  the  Board  to  "base  its  decision 
on  any  evidence  considered  credible  or  trust- 
worthy," and  sec.  '23,  providing  "that  no 
Court  shall  have  jurisdiction  to  review  or 
reverse  any  decision  of  any  Board  of 
Inquiry,"  (I,)  there  was  sufficient  evidence; 
(2)  the  decision  of  the  Board  of  Inquiry 
was  not  open  to  review.  Re  Mimshi  Singh, 
20  B.C.R.  243. 

2.  Appeal  from  controller  of  customs.] 

— The  Chinese  Immigration  Act,  by  sec.  7, 
imposes  an  entry  tax  upon  all  immigrants 
of  Chinese  origin'  coming  into  Canada,  but 
by  sub-sec.  (c)  exempts  merchants  and  cer- 
tain other  persons,  who  are  required  to 
substantiate  their  status  to  the  satisfaction 
of  the  controUei:  of  custon^s,  subject  to  the 
approval  of  the  minister  of  customs : — ^Held, 
that  an  applicant  dissatisfied  with  the  con- 
troller's decision  should  proceed  by  way  of 
appeal  to  the  minister  of  customs,  and  that 
if  it  should  ultimately  become  necessary  to 
apply  to  the  Court  for  assistance,  the  pro- 
ceeding should  be  by  mandamus  and  not  by 
habeas  corpus.  In  re  Lee  Sim,  15  B.C.E. 
163^,  390.  ■• 

3.  Delegation  of  powers.] — ^The  power 
conferred  upon  the  Governor-General  in 
Council,  by  sec.  30  of  the  Immigration  Act, 
to  prohibit  the  landing  of  immigrants  of  a 
specified  class,  cannot  be  delegated  to  the 
Minister  of  the  Interior.  In  re  Behari  Lai, 
13  B.C.E,.  415. 


III.  Pbactice. 

Evidence  of  general  character.]— Evi- 
dence of  the  general  reputation  of  a  house 
in  which  a  Chinese  immigrant -has  lived  is 
admissible  in  habeas  corpus  proceedings 
directed  against  the  collector  of  customs, 
who  is  detaining  such  immigrant  for  depor- 
tation to  China  on  4^he  ground  that  she  is  a 
-prostitute.  In  re  Fong  Yuk,  etc.,  8  B.C.R. 
118. 

See  Constitutional  Law. 

See  Habeas  Coepus. 

See  Injunction. 
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INDEMNITY. 

1.  When  enforceable.] — A  covenant  to 
.indeninify  is  not  enforceable  until  the 
obligee  has  paid  or  been  called  upon  to  pay 
the  claim  indenmified  against.  Baker  v. 
Dally,  3  B.CiR.  289. 

2.  Extent  of.]'— Where  land  is  cc^veyed 
as  security  to  indenmify  an  indorser  of  a 
promissory  note,  the  conveyance  enures  to 
indemnify  the  indorser  against  liability  in 

.respect  of   indorsefments   of   all   subsequent 
I  notes  given  as  renewals  of  the  originals  or 

as  security  for  the  original  debt.     Westfall 

V.  Stewart,  13  B.C.K  111. 

3.  Principal  and  agent.]— Wheire  an  act 
is  done  innocently,  under  the  express  direc-, 
tions  of  another,  which  occasions  injury  to 
■the  rights  of  a  third  party,  the  principal 
must  indemnify  the  agent  against  conse- 
quent liability.  Board  of  ^ofiool  Trustees 
\.  Mui/rhead,  4  B.G.R.  148.' 

4.  Misfeasance  of  corporation.] — ^Where 
a  municipal  corporation,  in  replacing  a 
Wpoden  path  with  a  cement  pavement;  made 
an  opening  for  an  area  pretiously  excavated 

•  by  the  third  party's  predecessor  in~  title  and 
-  cbvered  it  in  by  replacing  a  wooden  grating 
which  previously  coveredr  the  excavation, 
and  the  plaintiflf,  injured  by  falling  through 
the  -grating,  recovered  dainages  against  the 
'  corporation,  it  was  held  that  the  third  party 
was  not  liable  to  indemnify  the  corpora- 
tion. Macpherson  v.  City  of  Yancouver, 
17  B.C.R.  264. 


INDIAN  ACT. 

Jurisdiction.] — An  Indian  agent,' acting 
in  a  judicial  capacity,  in  committing  an 
accused  person  for  an  offence -under  the 
Indian  Act,  must  show  on  the  warrant  of 
commitment  the  district  for  which  such 
agent  is  acting.  R.  v.  McSugh,  13  B.C.R. 
221. 


INDUSTRIAL  AND  PROVIDENT 
SOCIETIES. 

Insurance  —  Contract  ■^—  Indemnity.]  — 

By  the  terms  of  a  contract  made  by  an  asso- 
ciation with  its  members  it  was  agreed,  in 
consideration  of  certain  subscriptions  to  be 
paid  by  them,  that  the  association  would 
indemnify  any  member  against  and  pay  him 
such  losses  up  to  a  stipulated  amount  as  he 
might  incur   from  disability  by  "reason   of 


sickness.  In  an  action  to  recover  upon  the 
contract  it  appearea  that  the  pla,intiff  had 
been  disabled  by  sickness  for  a  considerable 
period,  but  it  also  appeared  that  he  was  a 
person  of  no  occupation,  who  had- lived  upon 
his  private  means: — Held,  that  the  contract 
was  oiie  of  indemnity,  and  that  the  plaintiff 
could  recover  nothing  for  disability  from 
work^  Bone  v.  Columbia  Lodge  of  Oddfel- 
lows, I  B.C.E..,  Pt.  II.,  349. 


INFANTS. 

I.    GrtlABDIANSHIP  OT  PbESON  AND  ESTATE, 

456. 

A.  Custody  of  person,  458. 

B.  Guardianship  of  estate,  458. 

II.    CONTBACTS,   458. 

III.  Saee  by  Infant,  458. 

IV.  MOETGAGE  TO   InFANT,   45S. 
V.   MOBTGAGB  BT  INFANT,   458. 


I.  Gtjaedianship  of  Pbeson  and  Estate. 
A.  Custody  of  Person. 

1.  Rights  of  father.] ---An  agreement  by  ^ 
a  father  to  surrender  his  paternal  rights 
will  neither. -relieve  nor  bind  him.  Where  a 
father,  on  the  death  of  his  wife,  allowed  his 
child  to  be  giveii  into  the  custody  of  other 
persons  owing  to  his  being  then  so  situated  .^ 
that  he  could  not  properly  care  for  it,  and, 
when  able  to  do  so,  sought  to  have'the  child 
restored  to  him: — ^Held,  that  there  was 
nothing  in  the  circumstances  to  justify  the 
continuance  of  the  separation  between  father 
and  son.      In  re  Porter,  15  B.C.R.  454. 

2.  No  legal  claim  to.]^-The  Court  will 
not  interfere  by  habeas  corpus  to  take  an 
infant  out  of  the  custody  6f  a  person  not 
lawfully  entitled  thereto  for  the  purpose  of 
enabling  a  person  equally  unentitled  to 
obtain  possession  of  it.  In  re  Ah  Gwwy; 
Tlas  pa/rte  Chm  Su,  2  B.C.R.  343. 

3t  Whether  foster  parent  enjoys  a  legal 
right  to  custody  of  child,] — In  habeas 
corpus  proceedings  to  recover  possession  of 
a  female  child,  stated  to  have  been  adopted 
and  brought  up  by  the  applicant  and  to 
have  been  taken  away  from  him  against  his 
will  by  a  refuge  homes — Held,  that  adoption 
is  not  recognized  by  the  law  of  England, 
and  a  foster  parent  has  no  more  legal  right 
to  the  custody  of  the  child  of  his  adoption 
than  a  stranger.  In  re  Quai  Shing,  6 
B.C.R.  86. 
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4.  Foster  parent.] — An  infant  duly  com- 
mitted to  the  care  of  the  Children's  Aid 
Society  of  Vancouver  under  the  provisions 
of  the  Children's  Protection  Act  of  British 
Columbia  was  by  such  Society  placed  with 
P.  as  a  foster  parent.  Subsequently  another 
society,  upon  notice  to  the  Children's'  Aid 
Society  of  Vancouver,  but  Virithout  notice 
to  P.,  applied  to  the  magistrate  who  made 
the  order  originally,  and,  under  sec.  39  of 
the  Act,  obtained  an  order  for  the  surrender 
of  the  child,  on  the  ground  that  it  was  of  a 
different  religion  from  the  Society  with 
which  it  was  first  placed.  Upon  such  appli- 
cation the  fact  was  ascertained  that  the 
child  had  been  placed  to  a  foster  home,  but 
its  whereabouts  was  not  disclosed  by  the 
officer  appearing  for  the  Society  1  Later  the 
second  society,  on  obtaining  this  informa- 
tion, procured  an  order  for  and  served  a 
writ-  of  habeas  corpus  on  P.,  directing  him 
to  produce  the  child.  He  appeared  and 
moved  to  set  aside  the  writ  and  the  order : — 
Held,  that  although  the  $rst  Society  was  the 
legal  guardian  of  the  child  when  the  second 
order  was  made,  yet  P.  could  not  be  deprived 
of  his  legal  rights  without  notice,  and  with- 
out an  opportunity  of  being  heard,  that, 
under  sec.  7  of  the  Act,  the  contract  placing 
the  child  with  P.  divested  the  Society  of 
any  authority  to  interfere  with  his  rights 
unless  the  child's  welfare  demanded  that  it 
should  be  withdrawn '  from  his  care.  In,  re 
PilMnyton,  15  RCiR.  456.  ' 

5.  Relijrion  of  parent.] — A  magistrate 
made  an  order,  under  the  provisions  of  tlie 
Children's  Protection  Act  of  British  Colum- 
bia, awarding  the  custody  of  an  infant  to 
the  Children's  Aid  Society  of  Vancouver,  an 
undenominational  society,  but,  upon  further 
evidence  being  submitted,  made:  a  second 
order  committing  the  child  to  the  care  of 
the  -Children's  Aid  Society  of  Our  Lady  of 
the  Holy  Rosary,  a  Roman  Catholic  insti- 
tution:— Held,  that  the  magistrate  had 
power  to  make  the  second  order  in  the  cir- 
cumstances.     In  re  Boward,  14  B.C.R.  SOi. 

6.  Unfitness.] — A  girl,  aged  fourteen, 
was  taken  by  a  Refuge  Home  from  the  cus- 
tody of  a  person  standing  in  loco  parentis 
who  was  proved  to  be  leading  a  bigamous 
life: — Held,  that  such  person  had  lost  his 
right  to  the  custody  of  the  infant.  In  re 
Soy  King,  7  B.C.R.  291. 

7.  Custody     of     female     over     sixteen 

years.] — ^The  parents,  of  an  infajit  who  is 
under  the  age  at  which  it  may  elect  as  to 
its  custody  may  be  deprived  of  that  custody 


if  the  Court  is  satisfied  that  such  a  course 
is  necessary  for  the  child's  welfare.  Where 
an  infant  has  attained  the  age  of  election, 
the  Court  ought  to  separately  exapiine  the 
infant  and  adopt  its  wishes  on  the  subject. 
Begina  v.  Redner,  6  B.C.R.  73. 

B.  Guardianship , of  Estate. 

For    purpose    of    Settled    Estates    Act.] 

— ^Where  a  guardian  to  ah  infant  has 
already  been  appointed  by  the  Court  it  is 
not  necessary  to  appoint  a  guardian  for  the 
special  purpose  of  presenting  a  petition  for 
sale  of  the  infant's  estate  under  the  Settled 
Estates  Act,  1877,  sec.  49  (a).  In  re  Ash 
Estate,  5  B.C.R.  672. 

•     n.    CONTBACTS. 

Riglit  to  repudiate.] — An  infant  having 
been  injured  in  the  course  of  employinent 
fraudulently  obtained,  signed  a  release,  but 
subsequently  tendered  repayment  of  the  con- 
-sideration  for  the  release: — ^Held,  that  this 
was  not  a  bar  to  his  recovering.  Darnley 
V.  Canadian  Pacific,  Bailwa/y  Oonfpdny,  14 
B.C.R.    15. 

HI.  Sale  bt  iNrANT. 

Fraudulent  representation.] — ^The  plaint- 
iff, an  infant,  conveyed  certain  land  to  the 
defendant  Law,  who  had  no  knowledge  of 
her  mincfrity.  She  made  an  acknowledg- 
ment representing  herself  to  be  of  full,  age, 
knowing  that  she  was  not,  and  was  aware 
of  the  legal  effect  of  a  minor  attempting  to 
convey  land: — Held,  that  she  could  not  be 
assisted  in  obtaining  advantages  based 
entirely  on  her  own  fraudulent  act.  Oreg- 
son  V,  Law'  and  Barry,-  19  B.C.R.  240. 


rV.   MOBTGAGE  TO  InTANT. 

Security    against    mechanic's    liens.]  — 

The  Court  will  not  sanction  a  loan  of 
infants'  moneys  on  mortgage  of  realty 
-without  a  covenant  by  the  mortgagor  to 
procure  a  binding  agreement  with  those  who 
may  -  be  entitled  .  to  liens  under  '  -the 
Meclianics'  Lien  Act,  1891,  to  forego  their 
rights  under  the  Act.  In  re,  Brown'^and 
Brovm;  Ex  parte  Brown,  2  B.C.R.  110. 


V.   MOBTQASB  BY  IlWANT, 

Repudiation.G — A  mortgage  executed  by 
an  infant  before  the  passing  of  the  Infants' 
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Contracts  Act  is  not  void,  but  voidable,  and 
if  the  infant  wishes  to  avoid  it  he  must 
expressly  repudiate  it  within  a  reasonable 
time  after  coming  of  age.  R.,  in  1896, 
being  then  ap.  infant,  executed  a  mortgage 
in  favour  of  S:  E.  came  of  age  on  27th 
January,  1900,  and  at  that  time,  on  account 
of  default  having  been  made  in  the  pay- 
ment of  the  loan,  cS.  was  proceeding  to  sell 
under  power  of  sale  in  the  mortgage.  R.'s 
solicitors,  on  13th  February,  1900,  wrote  S., 
saying  that  no  valid  mortgage  had  ever 
been  executed  by  E.,  and  threatening  pro- 
ceedings to  protect  their  client's  interests, 
and  on  2iid  March  they  issued  a  writ  on 
behalf  of  E.  against  S.,  claiming  a  declara- 
tion that  the  mortgage  was  mill  and  void, 
and  an  injunction  restraining  sale.  On 
cross-examination  on  an  affidavit  made  by 
E.  in  support  of  a.  motion  for  an  interim 
injunction,  he .  said,  in  substance,  that  the 
reason  he  did  not  pay  was  because  he 
couldn't,  and  that  he  had  never  repudiated 
his  contract,  and  in  October,  1900,  he  dis- 
continued his  action.  On  2nd  November, 
1900,  S.  commenced  his  foreclosure  action, 
and  in  defence  E.  pleaded  infancy::— Held, 
that  the  solicitor's  letter  and  the  writ  in 
Eussell  V,  Saunders  did  not  constitute  repu- 
diation, as  they  were  qualified  by  R.'s  state- 
ment that  he  did  not  intend  to  repudiate. 
Saunders  y.  Russell,  9  B.C.E.  321. 


INHERITANCE  ACT. 

Widow's  interest.]  -^By  proclamation/ 
the  Eevised  Statutes  of  British  Columbia, 
1897,  were  declared  in  force  on  and  after 
the  21st  of  February,  1898..  Sec.  22  of  the 
Inheritance  Act,  being  chapter  97  of  the  said 
Eevised  Statutes,  provided:  -  "Nothing  in 
this  Act  contained  shall  be  held  to  impair 
or  affect  the  right  of  the  widow  of  an  intes-^ 
tate  to  her  .dower  out  of  her  deceased  hus- 
band's lands,  nor  the  right  of  a  husband  to 
his  curtesy  out  of  his  deceased  wife's  lands." 
By  c.  40  of  the  statutes  of  1898,  being  The 
Statutes  Revision  Act,  1898,  it  was  enacted 
that  the  following  sub-section  should  be 
added  to  sec.  5  of  said  c.  97:  "(5)  If  the 
intestate  shall  leave  a  widow  or  husband 
him  or  her  surviving^  such  widow,  or  hus- 
band, as  the  ease  may  be,  shall  be  entitled, 
in  case  the  intestate  has  left  no  lawful- 
descendants,  to  one-half  of  "such  real'  estate 
absolutely,  and  in  case  the  intestate  has  left 
lawful   descendants '  him   or   her   survivilig. 


then  to  one-third  of  such  real  estate  for 
life: — ^Held,  on  appeal,  that  sec.  22  of  c. 
97  was  repealed  by  said  c.  40.  Therefore,  in 
the  circumstances  here,  where  a  husband, 
entitled  upon  the  death  of  his  wife  to  a  ten- 
ancy by  the  curtesy  in  her  lands,  and  the 
lands  were  put  up  for  sale  for  taxes  and 
bought  in  by  hfm  and  subsequently  sold  to 
third  parties,  it  was  held  that  siich  parties 
acquired  only  the  one-third  interest  for  his 
life  to  which  he  was  entitled.  Romang  V. 
Tambwrri,  17  B.C.E.  166. 
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I.  Right  To  and  When  Granted. 
A.  In  General. 

1.  Substantial  injury.]— An  injunction 
will  only  be  granted  where  the  plaintiff  can 
show  that  substantial  or  irreparable  injury 
will  be  otherwise  sustained.  Cotton  v.  City 
of  Vancouver,  12  B.C.E.  497. 

2.  PreTention  of  recurrence  of  injury.] 

— An  injunction  may  be  granted  although 
the  defendant  malj:es  affidavits  that  he  has 
taken  precautions  against  the  recurrence  of^ 
the  injury  complained  of.  Attorney-Gen- 
eral for  Canada  v.  Ewert,  3  B.C.E.  468. 

3.  Acquiescence.] — ^Where  in  the  case 
of  a  trespass  to  land  there  has  been  acqui- 
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escenoe  equivalent  to  a  fraud  upon  the 
defendant  an  injunction  ought  not  to  be 
granted,  even  where  the  legal  right  of  the 
plaintiff  has  been  proved.  Sandon  Water 
Works  &  Light  Co.  v.  Byron  N.  White  Co., 
■10  B.C.R.  361;    35  S.C.R.  309.  * 

4.  Statutory  duty  or  power — ^Exercise 
of,  cauiing  damage.] — ^There  is  no  remedy 
for  damage  caused  by  the  exercise  of  a 
statutory  duty  or  power  unless  it  is  given 
by  statute,  or  unless  the  duty  or  power  had 
been  negligently  exercised.  The  Court  gen- 
erally requires  three  things  to  be  shown 
before  granting  an  interlocutory  injunction : 
(1)  There  must  be  a  strong  prima  facie 
case  that  the  plaintiff  will  succeed  at  the 
hearing.  (2)  There  must  be  some  wrong 
suffered  or  thr^tened  not  sufficiently  or 
appropriately  to  be  covered  by  a  money 
payment.  (3)  The  preponderance  of  con- 
venience must  Ije,  in  favour  Of  the  injunction. 
Jones  V.  The  Corporation  of  the  City  of  Vic- 
toria, i  B.C.R.  8. 


B.  Violation  of  Public  Bights. 

1.  Tidal  river — ^Right  of  Dominion  of 
Canada  to  restrain  pollution  of.] — ^The 
Crown  in  the  right  of  the  Dpminiou  of  Can- 
ada has  the  right  to  take  proceedings  to 
restrain  by  injunction  the  pollution  of  tidal 
rivers,  which  co-exists  with  the  right  of  the 
Provincial  Attorney-General  to  restrain  any 
public  nuisance  caused  by  the  conduct  in 
question.  The  fact  that  a'  statute  makes 
the  conduct  in  question  an  offence,  and 
imposes  fines  and  imprisonment  for  its  eom- 

.  mission,  does  not  derogate  from  the  right  of 
the-  Court,  on  ithe  motion  of  the  party 
injured,  to  restrain  its  commission  by- 
injunction.  An  injunction  may  be  granted 
although  the  defendant  makes  affidavits 
that  he  has  taken  precautions  against  the 
recurrence  of  the  injury  complained  of.  The 
Attorney-General  for  the  Dominion  of  Can- 
ada v.  E^Den,  3  B.C.R.  468. 

2.  ForeshoYe.] — The  Attorney-General 
may  sue  for  tiie  demolition  of  an  embank- 
ment erected  on  the  foreshore  without  alleg- 
ing that  the  ovrtiership  of  the  foreshore  is 
vested  in -the  Crown.  Attorney- General  for 
British,  CoVwmbia  v.  Canadian  Pacific  Rail- 
way Company,  10  B.C.R.  108. 

3.  Coal  mine — Employment  of  China- 
men.]— Held,  on  a  motion  by  the  Attorney- 
General  for  an  injunction  to  restrain  a  col- 
liery company  from  employing  Chinamen 
below  ground,  in  contravention  ofr.  34,  sec. 


82  of  the  Act,  that  the  matter  was  not  one 
affecting  the  public,  or  likely  to  affect  the 
public  to  such  an  extent  as  to  call  for  the 
granting  of  an  injunction.  Attorney-Gen- 
eral V.  WelVifligton  Colliery  Co.,  10  B.C.R. 
397. 

4.-  Independence  of  Parliament  Act, 
1875  —  Barrister's  fees  —  Injunction  — 
Crown  officers.] — On  an  application  for 
an  injunction  under  the  Independence  of 
iParliament  Act,  1875,  to  restrain  a  member 
of  the  Legislative  Assembly  and  a  Minister 
of  the  Crown  from  sitting  and  voting  in  the 
House: — ^Held,per  Gray,  J.,  that  a  barris- 
ter's fees  being  in  the  nature  of  an  honor- 
arium, the  acceptance  of  employment  as 
counsel  in  an  arbitration  by  a  barrister  was 
not  the  acceptance  of  such  an  office  as  to 
disqualify  a  member  from  sitting  and  vot- 
ing. Held,  per  Begbie,  C.J.,  and  Crease,  J., 
that  the  acceptance  of  such  an  employment 
was  ^n  infringement  of  the  provisions  of 
sec.  1  of  that  Act,  Barnard  v.  Walkem,  1 
B.C.R.,  Pt.  I.,  120. 


C.  Contract  Bights. 

,  1.  Removal  of  property.] — ^Where  there 
has  been  no  order  for  the  .payment  of  ihoney 
the  Courts  will  not  restrain  the  removal  of 
property  out  of  the  jurisdiction  by  the 
owner.  Baxter  v.  Jacobs  and  Moss,  1 
B.C.R.,  Pt.  II.,  370. 

2.  Lease.] — ^Before  the  construction  of  a 
building  by  the  defendant,  the  plaintiff 
agreed  to  take  on  lease  a  shop  in  the  pro- 
posed building.  The  lease,  in  pursuance  of 
the  Leaseholds  Act,  described  the  premises 
by  metes  and  bounds,  without  specifying 
any  privileges.  The  plaintiff,  after  enter- 
ing, demanded  the  use  of  a  privy  and  a  place . 
for  storing  coal,  and  the  defendant  con- 
ceded the  rights  asked  for:— Held,  that  the 
plaintiff  was  entitled  to  an  injunction 
restraining  the  defendant  from  interfering 
with  his  right  of  access  to  the  privy  and  his 
right  to  store  coal  in  the  rear  of  the  prem- 
ises.    Boss  v.  Henderson,  8  B.C.R.  5. 


D.  Transfer  amd  Disposition  of  Property. 

1.  Crown  lands.]  — The  Court  should 
not,  upon  the  ground  that  his  eluim  appears 
to  be  invalid,  restrain  a  party  from  apply- 
ing to  the  proper  department  of  the  Govern-, 
ment  for  a  CroTvti  grant  of  lands,  for  the 
Court  cannot  presume  that  the  Crown  will 
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not  do  right.      N-elson  and  Port  Sheppard 
Aa/ilway  Company  v.  Parker,  6  B.CR.  1. 

2.  Minerals.  ]-^Where  a  party  holds  a 
eertiflcate  of  Improvements  for  mineral 
claims,  he  will  not  be  restrained  by  injunc- 
tion from  "applying  for  a  Crown  grant. 
Nelson  and  Fort  Sheppard  RailwoAj ,  Go.  v. 
Dunlop,  7  B.C.E.  411. 

3.  Possession  of  property  by  vendor — 
Rescission.]-^Where  a  party  contracts  to 
purchase  property  and  pays  an  instalment 
and  afterwards  repudiates  the  contract  and 
sues  for  rescission,  the  Court  has  no  juris- 
diction |;o  restrain,  by  interim  injunction, 
the  yendor,  who  accepted  the  repudiation 
and  re-took  his  property,  from  dealing  with 
it  as-  he  sees  fit.  Christie  v.  Fraser,  10 
B.C.R.  291. 

4.  Partnership  property.]^ — Where  a 
firm  consists  of  three  partners,  and  one  dies, 
and  the  other  two  three  months  afterwards 
execute  an  assignment  for  creditor^,  a  gen- 
eral creditor,  who  has  not  acquiesced  in  the 
assignment,  is  entitled  to  an  injunction 
against  the  surviving  partners  and  the 
trustee  of  the  deed  of.  assignment.  Btid- 
son's  Bay  Go.  v.  Oppenheimer  Bros.,  1 
B.CR.,  Pt.  I.,  247. 


J^.  Trespass  to  Land. 

Compulsory  purchase.] — ^Where  a  tres- 
passer, by  taking  proper  steps  to  that  end, 
would  have  the  right  to  expropriate  the 
lands  in  dispute,  an  injunction  should  be 
withheld  in  order  tp  enable  the  necessary 
proceedings  to  be  taken  and  compensation 
made.  SoMdon  Water  Wor'ks^&  Light  Go. 
V.  Byron  N.  White  Go.,  10  B.CR.  361-;  35 
S.CR.  309. 

F.  Legal  Proceedings. 

Restraining  actions;] — The  Court  will 
not  usually  restrain  a  number  of  actions  in 
an  inferior  Court  merely  because  the  ques- 
tion upon  which  they  depend-maybe  decided 
once  for  all  in  an  action  in  the  superior 
'Court.  Belrose.  v.  Corporation  of  Ghilli- 
wach,  3  B.CR.  ,115. 


G.  Railways. 

Crossing  track  of  another  railway.] — 

-The  defendant  company  had  obtained  from 
the  Railway  Committee  of  the  Privy  Coun- 
cil an  order  permittiilg  it  to  cross  the  Can- 
adian Pacific  ^Railway  track.,     Pending  an 


appeal  by  tbe  Canadian  Pacific  Railway 
Company  from  the  order  to  the  Full  Cab- 
inet the  defendant  company  proceeded  to 
lay  the  crossing,  and  the  Canadian  Pacific 
Railway  Company  applied  for  an  injunc- 
tion:*—Held,  that  defendant  company  was 
not  exceeding  thpj;erms  of  the  order,  which 
was  binding  in  a  Court  until  reversed  on 
appeal  to  a  competent  .aiithority,  and  there- 
fore an  injunction  could  not  be  granted. 
Before  laying  a^  crossing  notice  should  be 
giveii  of  the  time  at  which  it  is  intended  to 
commence  the  work.  .  Failure  by  a .  com- 
pany to  give  such  notice  constitutes  good 
cause  for  depriving  it  of  the  costs  of  suc- 
cessfully resisting  a  motion  ior  an  injunc- 
tion. Canadian  Paeifio  Railway  Company 
V.  Vancouver,  Westminster  and  Yukon  Rail- 
way  Co.,  10  B.CR.  228. 


S.  Municipal  Corporations. 

1.  Contracts.] — ^An  injunction  will  not. 
■be  granted  to  restrain  a  corporation  from 
proceeding  with  a  contract  award  to  other 
than  the  lowest  tenderer.  Baggerty  v.  City 
of  Victoria,  4  B.CR.  163. 

2.  Diversion  of  corporate  funds  to 
unlawful  purpose.] — ^The  municipal  cor- 
poration of  the  City  of  Victoria  having,  by 
special  resolution,  appropriated  $5,206  to 
defray  the  cost  of  constructing  a  bridge 
over  navigable  water,  part  of  a  public  har- 
bour within  the  city  limits,  did  not  obtain 
the  sanction  of  the  Dominion  Government 
to  the  work,  and  pr,oceeded  to  execute  it  in 
such  a  way  as  to  interfere  with  navigation. 
Upon  information  by  the  Attorney-General 
of  Canada  an  injunction  was  granted 
restraining,  the  continuance  of  the  work. 
This  actipn  was  then  brought  by  the  plaintifF 
individually  as  a  ratepayer  to  restrain  the 
corporation  from  expending  any  part  of  the 
$5,200  in  payment  for  the  work : — ^Held, 
that  an  injunction',  should  be  granted 
restraining  the  application  of  the  money  to 
any  further  construction  of  the  bridge,  but 
refused  as  to  payment  for  work  bona  fide 
done  upon  that  part  of  it  already  completed. 
Elworth^  V.  Victoria,  5  B.C.R.  123. 

3.  Disqudification  of  aldermen  by 
reason  of  interest  in  contract.]  —  An 
injunction  is  a  competent  and  appropriate 
remedy  for  a  complaint  that  an  alderman. 
is,  on  the  facts  alleged,  disentitled  by 
statute  to  sit  and  vote,  where  the  prayer, is 
to  restrain  him  from  so  doing.  CougKkm 
&  Mayo  v.  The  City  qf  Victoria,  3  B.CR.  57. 
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II.  Inteklooutoey  Injunctions. 
A'.  When  Granted. 

1.  Libel — Discretion  to  grant  in  action 

of.]— Held,  on  a  motion  to  dissolve  an 
injunction  restraining  until  tie  hearing  the 
further  publication  of  matter  charged  to  be 
libellous,  thatJhe  Court  will  interfere  by 
interlocutory  injunction  restraining  ipitil 
the  trial  the  publication  of  what  clearly 
appears  to  be  a  libel.  On  appeal: — Held, 
p?r  Crease,  J.,  that  though  in  England  the 
Court  have  not  of  late  restrained  publica- 
tion before  the  question  of  libel  has  Wn 
submitted  to  a  jury,  there  is  undoubted 
power  to  do  so  under  CS.B.G.,  c.  31,  sec. 
14,  and  the  appeal  should  be  dismissed. 
Per  Drake,  J.,  that  as  the  jurisdiction  is 
one  never  admitted  before  the  Judicature 
Act,  and  the  exercise  of  it  may  prejudice 
the  trial  Of  the  action,  as  being  a  conclu- 
sive opinion  that  the  matter  complained  of 
is  defamatory,  it  should  be  very  sparingly 
used,  and  in  practice  confined  to  trade  libels, 
and_the  appeal  should  be  allowed.  Wolfen- 
den\.  Giles,  2  B.C.E.  279-. 

2.  Watching  and  besetting.]— An  inter- 
locutory injunction  «will  be^  granted  to 
restrain  the  members  of  a  trade  union  from 
alleged-  "picketing.?'  Le  Roi  Mining  Go.  v. 
Rosslwnd  Miners'  Union,  8  B.C.R.  370. 


B.  Undertaking  as  to  Damages. 

When  to  be  given.] — An  nadertaking 
as  to  damages  ought  to  be  given  -  by  a 
plaintiff  who  obtains  an  interlocutory  order 
for  an  injunction,  not  only  when  the  order 
is  made  ex  parte,  but  even  when  it  is  made 
upon  hearing  both  sides.  New  Vancov/oer 
Coal  Company  v.  Esquimalt  and  Nanaimo 
Railway  Gompamy,  6  B.C.R.  222. 


C.  Dissolution  and  Continuance. 

1.  Grounds     for    maintaining.]  — Upon 

motion  to  dissolve  an  injunction  retaining 
property  in  dispute  in  statu  quo  pendente 
lite,  it  is  not  necessary  in  order  to  maintain 
the  injunction  for  the  Court  to  inquire  fur- 
ther into  the  rights  of  the  parties,  if  it 
appears  upon  the  affidavits  that  the  plaintiff 
has  made,  upon  his  own  showing,  a  good 
case  for  the  interference  of  the  Court,  and 
that  there  is,  upon  all  the  facts  before  the 
Court,  a  reasonable  prospect  of  his  suc- 
ceeding at  the  trial.     Robert  Wa/rd  &  Co.  v. 


John  Cla/rk,  John  Clark,  Jr.,  amd  Benniger, 
3  B:C.R.  356. 

2.  After  dismissal  of  action  to  pre- 
serve    property     pending     appeal.] — An 

injunction  may  be  continued,  after  the  dis- 
missal of  an  action,  to  preserve  property  in 
dispute  pending  appeal,  though  such  juris- 
diction will  only  be  exercised  under  excep- 
tional circumstances.  Dunlop  v.  Haney,  7 
B.'CE,.  300. 

Ill,  Peoceduee. 

A.  In  General. 

Formalities.] — Since  the  Judicature  Act, 
the  formal  matters  which  used  to  be  essen- 
tial on  an  application  for  an  injunction  are 
no  longer  necessary,  but  the  substantial 
matters  necessary  to  be  proved  continue  as 
before.  Thus  the  application  may  be  made 
in  a  case  sounding  in  damages  or  the  like; 
but  the  applicant  must  still,  as  heretofore, 
show  some  claim  upon  the  subject  matter  of 
the  suit,  or  some  special  relation  with  the 
defendant  a,gainst  whom  the  injunction  is 
asked.  The  Hudson's  Bay  Company  (for 
themselves  and  all  the  creditors  of  Oppen- 
heimer  Bros),  plaintiffs  v.  A.  R.  Green  and 
G.  A.  Sa/rgison,  Lma  Oppenheimer,  the  exe- 
cutrix of  Godfrey  Oppenheimer,  deceased, 
and  Oppenheimer  Bros.,  defendants,  1 
B.C.R.,  Pt.  I.,  247. 


B.  Eas  Parte  Applications. 

1.  Conditional  appearance.] — ^An  appli- 
cation for  an  interlocutory  injunction  is 
properly"  made  ex  parte  where  the  defendant 
has  entered  a  conditional  appearance.  Flet- 
cher V.  MeGillwray,  3  B.C.R.  40. 

2.  Irregular  appearance.]  — Where  the 
defendant  enters  an  irregular  appearance, 
but  the  plaintiflF  waives  the  irregularity,  it 
is  improper  for  the  plaintiff  then  to  apply 
ex  parte  for  ai}  interlocutory  injunction. 
Fletcher  v.  McGilUvray,  3  B.C.R.  49. 


C.  Affidavit. 

1.  Cross-examination.] — As  a  general 
rule  a.  defendant  will  not  be  given  leave  to 
cross-examine  the  plaintiff  on  his  affidavit 
before  the  defendant  has  filed  an  affidavit 
showing  the  merits  of  his  case.  Leavock 
V.  West,  6  B.C.R.  404. 

2.  Cross-examination.]  —  Order 
XXXVII,  Rules  21  and  29  of  the  Rules  of 
the   Supreme   Court,   1890,  taken  together, 
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compelled  the  production  for  cross-examina- 
tion of  a  deponent  on  his  affidavit  in  all 
cases.  Russell  v.  Scmnders,  7  B.C.R.  173. 
(See  now,  however,  Order  XXXVII,  i.  22.) 


D.  Motion  tq>  Dissolve. 

Appearance.] — ^A  defendant  cannot  move 
to  discharge  an  injunction  before  appear- 
ance in  the  action.  Fletcher  v.  McGilU- 
vray,  3  B^CR.  40,  49. 


E.  Mode  of  Trial. 

Jury.] — ^An  action  for  an  injunction  is 
proper  for  trial  by  jury.  Oanadicm  Paoifio 
Railway  Oompcmy  v.  Parke,  5  B.C.E.  507. 


F.  Appeal. 

1.  When  appeal  lies.] — ^o  appeal  lies 
from'  order  granting  injunction,  but  only 
from  an  order  refusing  to  dissolve  the 
injunction.  Attomey-Q-eneral  v.  Milne,  2 
B.C.E.  196. 

2.  Appeal  from  refusal  to  grant — Com- 
mencement of  trial,] — Where  a  motion  to 
dissolve  an  interlocutory  injrmction  has' 
been  refused  and  notice  of  appeal  given 
before  trial,  but  not  brought  on  to  be  heard 
until  after  the  trial  has  commenced,  but  not 
concluded,  the  Full  Court  will  not  interfere. 
Dwnlop  V.  Eaney,  7  B.C.K  455.  ^ 

3.  Obedience  to  injunction.] — ^A  party 
obeying  a  mandatory  injunction,  for  dis- 
obedience to  which  he  is  liable  to  attach- 
ment, is  not  thereby  prevented  from  appeal- 
ing against  the  injunction.  Oons.  By.  Oo. 
v.  City  of  Victoria,  5  B.C.R.  266. 


'  IV.  Beeach. 

A.  What  OorifStitutes. 

1.  Evasion  of  order.] — A  mandatory 
injunction  required  "the  defendants,  their 
officers,  their  agents,  etc.,  to  permit  all  pas- 
sengers on  the  plaintiffs'  steamers  to  land 
at  the  port. of  Vancouver,  subject  only  to 
such  detention,  examination  and  inspection 
as  may  be  reasonably  necessary  in  order  to 
ascertain  the  existence  among  them  of  the 
disease  of  smallpox,  or  of  actual  danger  of 
said  passengers  or  crew  or  any  of  them 
having  been  actually  exposed  to  con- 
tagioji  thereof,"  etc.  Notice  of  the  effect  of 
the  amendment  was  telegraphed  to  the 
defendants'  solicitor  by  his  agent  in  Vic- 


toria, upon  whom  the  amended  order  had 
been  served.  Defendants  afterwards,  by 
their  agents,  met  plaintiffs'  steamships  at 
the  wharf  at  Vancouver,  and,  without  any 
inspection  or  examination  of  them,  informed 
the  passengers  that  they  could  land,  but  if 
they  did  so  they  would  be  subject  to  quar- 
antine for  14  days,  under  the  City  Health 
Bye-law,  and  thereby  prevented  them  from 
landing: — ^^eld,  1.  That  the  defendants  had 
sufficient  notice  of  the  terms  of  the  injunc- 
tion as  amended.  2.  That  the  conduct  of 
the  defendants  was  a  breach  of  the  injunc- 
tion, and  attachment  ordered  to  bring  before 
the  Court  those  proved  to  have  been  actively 
concerned  in  the  breach.  The  Camadian 
Pacifio  Navigation  Co.  {Ltd.)  v.  The  Gity 
of  Vancowver,  2  B.CIl.  298. 

2.  Person  not  named  in  the  injunc- 
tion.]— ^Persons  not  named  in  an  injunction 
are  not  liable  to  be  committed  for  breach  of 
it,  Tfnless,  with  knowledge  of  the  injunction, 
they  interfere  and  commit  the  act  enjoined, 
in  which  case  they  are  liable  for  contempt 
of  Court.  DeCosmos  v.  The  Victoria  and 
Esquimau  Telephone  Oo.  {Ltd.),  3  B.C.R. 
347. 

3.  Undertaking  not  to  proceed  ilntil 
trial.] — An  undertaking  not  to  proceed 
further  until  the  trial  of  the  action  is 
ol>served  although  proceedings',  are  taken 
.before  the  formal  order  or  decree  is  drawn 
up,  but  after  judgment  delivered.  Dunlop 
v.  Barney,  7  B;C.R.  300. 


B.  Proceedings  on. 

Prohibitory  injunction  —  Disobeying — 
Remedy — ^Attachment  or  committal — ^Rule 
451 — ^Endorsement.] — ^Upon  motion  for  a 
writ  of  "attachment  against  the  manager  of 
the  defendant  company  for  disobeying  an 
injunction  restraining  the  company,  its 
agents,  servants,  etc.,  from  blasting  or 
depositing  rock  upon  the  plaintiffs'  mineral 
claim,  it  was  objected:  (1)  Under  r.  451, 
that  tJiere  was  no  memorandum  of  the  con- 
sequence of  the  disobedience  endorsed  on  the 
order.  (2)  That  the  notice  of  motion  for 
attachment  was  not  personally  served  on  the 
manager,  but  only  on  the  solicitor  for  the 
defendant  company.  Counsel  had  appeared 
for  the  manager,  and  obtained  several 
adjournments  of  the  motion  to  obtain  affi-' 
davits  on  the  merits,  which,  finally,  were 
not  forthcoming:  —  Held,  allowing  the 
appeal :  That  committal  and  not  attachment 
is  the  appropriate  remedy  for  breach  of  _a 
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prohibitory  injunction.  That  personal  ser- 
vice of  a  notice  of  motion  is  an  essential 
pre-requiaite  to  committal,  and  that  the 
party  applying  in  a  ease  proper  for  com- 
mittal is  not  absolved  from  the  necessity 
for  such  per^qiial  service  by  moving  for 
attachment  instead  of  committal.  That  the 
objection  of  want  of  personal  service  of  the 
notice  was  not  waived  by  the  adjournments. 
The  Golden  Gate  Mimvng  Gompcmy  -v.  The 
Oranite  Creek  Mining  Company,  5  B.C.K. 
145. 

See  CoMPAWT. 

^  See  GoN^TiTUTioNAL  Law. 

See  Health. 

Bee  Minks  and  Minebaxs. 

iSfee  MtTNioiPAi,  Cobpoeations. 

See  Nbjsance. 

See  ToBT. 

See  Watbes  and  Wateecoueses. 


INNKEEPERS. 

Lien — ^Measure  of  care.] — An  innkeeper 
retaining  goods  under  his  lien  is  bound  to 
take  reasonable  care  of  them.  Frank  v. 
3   B.CR.   506. 


INSANITY. 

Seh    CONTEACT. 


INSOLVENCY. 

Bee  Assignment  fob  Oeeditoes. 

See  CoMPANT^ 

See  Constitutional  Law. 


INSURANCE. 

I.  Companies,    Qeficees,    and    Agents, 
--470. 

A.  Foreign  companies,  470. 

B.  Officers  amd  agents,  470. 

1.  How  far  company  boimd  by  acts 

of,  470. 

2.  I&iowledge  or  notice,  471. 

,0.  Bepresentations  and  warranties,  473. 
II.  FiBE  Insueance,  473. 

A.  Parties  entitled  to  «Me,'473, 

B.  Description,   474. 


C.  Statutory  conditions,  474. 

1.  In  general,  474. 

2.  Just  and  reasonable,  474. 

3.  Change  of  interest,  ,475. 

4.  Double  insurance,  476. 

III.  Life  Inbubanoe,  478. 

A.  Incontestability,  478. 

B.  Cause  of  death,  478. 
G.  Forfeiture,  479. 

D.  Reinstatement,  479.. 

IV.  Maeine  Insueance,  479. 


I."  Companies,  OmcEES,  and  Agents. 
A.  Foreign  Companies. 

1.  Contract  valid  in  Canada.] — ^A  con- 
tract to  procure  fire  insurance  in  some  office 
valid  in  Canada  means  in  some  company 
licensed  to  do  business  in  Canada,  and  a 
premium  paid  under  such  a  contract  may  be 
recovered  back,  as  upon  a  failure  of  con- 
sideration, if  the  insurance  is  effected  with- 
out the  knowledge  of  the  insured  in  a  com- 
pany not  so  licensed.  Barrett  v.  Elliott,  10 
B.C.R.  461. 

2.  Carrying  on  busineis  without 
license.] — ^H.  was  the  authorized  agent  at 
Vancouver  of  the  Equity  Fire  Insurance 
Company,  a  company  incorporated  in 
Ontario,  but  which  was  not  registered  nor 
licensed  under  the  provisions  of  any  British 
Columbia  statute  or  of  the  Insurance  Aet 
of  Canada.  He  was  convicted  under  the 
provisions  of  the  Insurance  Act  for  carrying 
on  an  insurance  business  without  a 
license: — ^Held;  confirming  the  conviction, 
that  the  Act  is  intra  vires  of  the  Parlia- 
ment of  Canada.  Begima  v.  Holland,  7 
B.C.R.  281. 


B.  Officers  and  Agents. 
1.  How  Far  Company  Bound  by  Acts  of. 

Return  of  policy — ^Authority  of  agent.] 

^—Defendant  agreed -to  take  a  policy  of  life 
assurance  for  $10,000  from  the  plaintiff 
company,  which  was  issued  and  transmitted 
to,  and  stood  in  the  hands  of  plaintiffs' 
British  Columbia  agent,  for  defendant. 
Defendant  wrote  to  the  agent  that  he  was 
unable  to  pay  his  premium  notes  or  carry 
out  the  transaction,  but  that  he  was  confi- 
dent of  b'eing  in  a  better  financial  position 
within  the  next  six  or  eight  months,  and 
continued:  "I  promise  to  take  a  new  poliqr 
with  you  within"  that  time.  In  the  mean- 
time  I  return  the   policy   and  $5   for  the 
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medical  examination,"  whereupon  the  agent 
signed  and  delivered  to  hira  the  following: 
"Received  back  froot  Mr.  T.  R.  E.  Molnnis 
our  policy  No.  30,574,  together  with  $5  for 
medical  attendance,  in  accordance  with 
terms  submitted  in  his  letter."  Defendant 
offered  to  take  out  a  fresh  policy  in  plaintiff 
company  for  $l,O00.  The  company  refused 
this  offer,  or  to  take  back  the  original 
policy,  and  returned  it,  together  wiih  the 
'$5,  to  defendant,  who  declined  to  receive 
same.  It  was  a  term  of  the  policy  that 
agents  of  the  company  were  not  authorized 
to  alter  or  discharge  contracts.'  Upon  action 
upon  the  premium  notes: — Held,  that  there 
was  no  acceptance  by  the  plaintiffs  of  the 
proposal  contained  in  the  letter  or  release 
or  accord  and  satisfaction  of  the  original 
contract.  '  The  Confederation  Life  Assur- 
ance Co.  V.  Molnnis,  4  B.C.il.  126. 


2.  Knowledge  or. Notice. 

1.  Estoppel.] — ^A  life  policy  was  subject 
to  a  condition  making  it  void  if  the  insured 
took  a  hazardous  employment,  without  the 
written  permission  of  the  president,  vice- 
president  or  managing  director  of  the  com- 
pany. The  assured  did  take  such  employ- 
ment without  the  written  permission  of  any 
of  the  officers  namedj  but  with  the  assent  of 
the  company's  provincial  agent,  and  after 
the  change  of  occupation  paid  a  premium 
which  was  retained  by  the  company  with 
knowledge  of  the  change  of  occupation  :^- 
Held,  that  the  company  was' estopped  from 
taking  advanj;age  of  the  forfeiture  clause. 
Elson  V.  The  North  American  Life  Assur- 
ance Company,  9  B.C.E.  474;    33  S.CR.  383. 

2.  Application  filled  in  by  agent.  ]^ — 
The  manager  for  British  Columbia  of  a  flre 
insurance  company,  with  power  to  accept 
risks  and  issue  policies  without  reference  to 
the  head  office,  of  the  company,  received  an 
application  from  the  plaintiffs  for  insur- 
ance for  $2,100  on  merchandise,  furniture 
and  fixtures  contained  in  a  building 
described,  as  a  store  and  dwelling  house. 
The  application  was  accepted  and  a  policy 
issued  by  him  apportioning  the  insurance 
upon  the  three  classes  of  property  separ- 
ately. A  loss  having  occurred,  payment 
was  refused  on  the  grounds  that  the  stock 
was  overvalued  and  the  premises  improperly 
described  as  a  dwelling  house,' whereas,  in 
fact,  it  was  also  used  as  a  lodging  house. 
At  the  trial  it  appeared  that  a  portion  of 
the    premises    was    fitted   up   for   lodgers. 


The  plaintiffs  testified  that  the  manager 
inspected  the  premises  before  the  policy  was 
issued  and  that  they  had  made  no  appor- 
tionment of  the  insurance,  but  left  the  mat- 
ter in  the  hands  of  the  manager.  The  man- 
ager testified  that  he  sent  an  agent  to  have 
the  application  signed  and  the  apportion- 
ment made,  and  that  he  filled  in  the  figures 
upon  the  blanks  in  the  application  from  the 
agent's  report.  The  jury  found  that  the 
manager  inserted  the  description  of  the 
premises  and  apportioned  the  insurance: — 
Held,  that  the  company  was  affected  by  the 
manager's  knowledge  of  the  premises,  and  of 
the  property  insured;  that  the  questions  as 
to  who  had  made  the  apportionment  was 
properly  left  to  the  jury;  that  the  evidence 
justified  the  jury  in  finding  that  it  had  been 
made  by  the  manger,  and  that  the  assured, 
therefore,  had  made  no  valuation  as  to  the 
stock  or  ,the  apportionment  thereof,  and 
could  not  have ,  misrepresented  its  value. 
Mahomed  v.  The  Anchor  Fire  &  Marine 
InswoMce  Co.,  17  B.C.R.  517;'  48  S.C.R.  546. 

3.  Fraud     of     agent     and     assured.] — 

Where  the  assured  conspires  with  the  local 
agent  of  the  insurer  t6  defraud  the  com- 
pany, the  knowledge  of  the  agent  is  not 
imputa,ble  to  the  insurer.' ■  iS.  v.  Clarke,  2 
B.C.R.  191.  '*■' 

4.  Agent  privy  to  a  fraud.] — A  com- 
pany is  not  to  be  held  to  have  knowledge 
of  the  truth  when  the  applicant  and  the 
agent  conspire  together  to  suppress  the 
truth,  which  is  known  to  both  of  them. 
BUstedo  V.  The  British  Empire  Insurance 
Co.,  18  B.C.R.  377. 

5.  Imputed  notice.  1  —  The  plaintiff 
applied  to  the  defeiidants'  agent  for  insur- 
ance against  his  liability  as  employer.  The 
plaintiff  was  engaged  in  waggon-road  mak- 
ing, in  the  course  of  which  it  was  necessary 
to  use  a  certain  amount  of  explosives.  The 
defendants'  agent  was  aware  that  the  use 
of  explosives  was  necessary  in  road  con- 
struction. The  plaintiff  filled  up  and  signed 
an  application  form,  leaving  a  blank  against 
the  question  which  asked  "are  machinery, 
boilers  or  explosives  to  be  used?"  The 
plaintiff's  reason  for  not  answering  this 
question  was  that  there  was  no  intention  of 
using  any  machinery  or  boilers,  but  there 
was  an  intention  to  use  explosives.  The 
plaintiff  explained  this  circumstance  to  the 
defendants'  agent,  asking  the  agent  to 
answer  this  question  correctly,  who,  how- 
ever, for  some  unexplained  reason,  wrote  the 
word  "no"  against  the  above  question.    The 
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policy  contained  the  usual  clause  making 
the  application  the  basis  of  the  contract 
and  declaring  the  contract  void  if  there  were 
any  material  omission  or  any  misrepresen- 
tation in  the  application.  An  accident  hap- 
pened owing  to  the  use  of  explosives,  and 
the  defendant  Company  refused  to  indem- 
nify the  plaintiff  against  his  liability  to 
make  compensation : — Held,  that  the  defend- 
ants were  bound  by  the  knowledge  of  their 
agent,  and  that  there  was  no  omission  or 
misrepresentation  in  the  application  so  as 
to  prevent  the  plaintiff  from  recovering. 
Gwrlin  v.  The  Railway  Passengers  Assur- 
ance Company,  18  B.C.E.  477,  , 


G.  Misrepresentations  '  anci  'Warranties. 

1.  What  constitutes  misrepresentation.] 

— ^An  application  for  insurance  on  a  horse 
stated  that  the  horse  was  of  the  value  of 
$2,000,  and  in  answer  to  the  question  "What 
did  you  pay  for  this  animal?"  was  written: 
"Got  in  trade."  The  plaintiff  testified  that 
he  had -told  the  defendant  Company's  agent 
that  he  had  paid  $550  for  the  liorse,  and 
that  the  agent  who  was  writing  out  the 
application  said  "I  will  put  it  'got  in 
trade,' "  to  which  the  plaintiff  replied  "All 
right.  I  do  not  care  how  you  put  it."  The 
application  and  statements  therein  were 
part  of  the  contract,  and  the  policy  provided 
that  the  Company  should  not  be  liable  where 
material:  statements  in  the  application 
shoiild  be  found  to  be  untrue: — Held,  that 
the  untrue  answer  to_the  question  "What 
did  you  pay  for  this  animal?"  amounted  to 
concealment  or  misrepresentation  of  fact  of 
such  a  character  as  to  influence  the  mind  of 
a  reasonable  and  prudent  insurer  in  accept- 
ing or  refusing  the  risk.  Bastedo  v.  The 
British  Empire  Insurance  Company,  Lim- 
ited, 18  B.C.E.  377. 

2.  Value.]  ' — Statements  as  to  value, 
being  matters  of  opinion,  do  not  constitute 
a  warranty.  Cope  v.  Scottish  Union  and 
National  Insurance  Co.,  5  B.C.R.  329. 


II.    FlEE    INSUBANCB. 

A.  Pax'ties  Entitled  to  Sue.- 

Mortgagee.] — Semble,  a  mortgagee  of 
J)roperty  mjly  sue  on  a  contract  of  insurance 
of  the  property.  The  Trites-Wood  CorA- 
pany,  Limited  v.  Western  Insurance  Com- 
pany, 15  B,C.R.  405. 


\ 
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B.  Description. 
house.]  —  A  dwelling-house 


Dwelling 

does  rix^t  lose  its  character  as  such  from  the 
fact  that  it  is  occupied  by  one  or  more 
lodgers.  Mahomed  v.  The  Anchor  Fire  & 
Marine  Insurance  Co.,  17  B.C.E..  517 ;  48 
S.C.R.  546. 


O.  Statutory  Conditions. 
,  1.  In  General. 

1.  Variations.]  — Where  conditions-  are 
sought  to  be  inserted  in  a  policy  in  addition 
to  the  statutory  conditions,  but  are  not  indi- 
cated as  variations  in  accordance  with  the 
Act,  they  are  superseded  by  the  statutory 
conditions.  Cope  v.  Scottish  Union  amd 
National  Inswwnce-  Co.,  5  B.C.B..  329. 

2.  Conspicuous  type.]— A  party  will 
not  be  allowed  to  amend'  on  appeal  by  plead- 
ing, that  the  variations  are  not  printed  in 
conspicuous  type.  Pratt  v.  Connecticut 
Fire  Insurance  Co.,  19  B.C.E.  449. 


2.  Just  and  Reasonable. 

t.   Forest     fires — ^Vacant     premises.] — 

The  onus  of  proof  ftiat  a  condition,  is  not 
just  and  reasonable  within  the  Fire  Insur- 
ance Policy  Act,  R.S.B.C.  I9I1,  u.  114,  lies 
on  the  assured.  An  assurance  policy  con- 
tained a  condition  that  the  insurer  should 
not  be  liable  for  loss  caused  by  forest  iires, 
and  a  further  condition  as  follows:  "This 
policy  Trill  not  cover  vacant  or  unoccupied 
premises  and  if  the  premises  shall 

become  vacant  or  unoccupied  .  .  .  this 
policy  shall  cease  and  be  void  unless  the 
company  shall  by  indorsement  on  the  policy 
allow  the  policy  to  be  continued": — ^Held, 
that  these  were  just  and  reasonable  condi- 
tions. .  The  HaU  Mining  and  Smelting  Co., 
Ltd.  V.  -^he  Connecticut  Fire  Insurance  Co., 
18  B.C.R.  113. 

2.  Forest  fires — Vacant  premises.] — 
The  defendant  Company  insured  the  plaint- 
iffs' buildings  situated  about  the  entrance 
to  a  mine  in  heavily- wooded  country.  The 
policy  contained  two  conditions  varying  the 
statutory  conditions,  whereby  they  would 
not  be  responsible,  first,  for  loss  occurring 
tjirough  forest  fires  and,  secondly,  for  loss  if 
the  insured  premises  should  become  vacant 
or  unoccupied.  The  property  was  partially 
destroyed  by  a,  forest  fire.  In  an  action  for 
the' recovery  of  amount  of  the  loss  it  was 
held  by  the  trial  judge  that  the  variations 
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from  the  statutory  conditions  inserted  in 
the  policy  were  just  and  reasonable,  but 
that  upon  the  evidence  there  was  no  justi- 
fication for  an  allegation  by  the  defendant 
Company  that  the  policy  was  cancelled 
under  the  authority  of  an  employee  of  the 
plaintiffs  prior  to  the  fire.  The  aej;ion  was 
dismissed  without  costs: — ^Held,  on  appeal 
(Martin  and  McPhillips,  J  J.  A.  dissenting), 
that  the  plaintiffs'  appeal  should  be  dis- 
missed. Held,  further  (Irving  and  Q^alli- 
her,  JJ.A.  dissenting),  that  the  defendant 
Company's  cross-appeal  be  dismissed.  Per 
Macdonald,  C.J.A.:  A  condition  ^as  to 
vacancy  must  be  judged  with  reference  to 
the  facts  of  the  particular  cases  under  con- 
sideration. In  the  circumstances  here  the 
variation  was  a  jiist  and  reasonable  one,  and 
the  defendant  Company  was  entitled  to  suc- 
ceed upon  the  defence  that  the  buildings 
insured  were  vacant  when  destroyed.  Per 
Irving,-  J. A.:  The  defendant  Company  is 
entitled  to  succeed  on  the  defence  that  the 
Ibss  was  caused  by  a  forest  fire,  which,  by 
one  of  the  varied  conditipns,  was  excepted 
from  the  risk,  and  it  ^^.s  just  and  reason- 
able that  it  should  be.  Pratt  v.  Connecti- 
cut, Fire  Insurcmce  Co.,  19  B.C.R.  449. 


3.  Change  of  Interest. 

Interest  of  assured  not  stated.] — Cer- 
tain parcels  of  cotton  warp  were  consigned 
in  April,  1910,  by  Cookson  &  Co.,  of  Man- 
chester, England,  to  one  Matthews,  in  Van- 
couver, the  Bank  of  Montreal  acting  as 
receiving  agent  for  Cookson  j  Co.  A  con- 
tract of  insurance  was  entered  into  between 
the  Bank  of  Montreal,  through  their  Van- 
couver oflSce,  and  the  defendant,  on  the  9th 
of  May,  1910<  covering  the  cotton  warp, 
and  the  contract  was  evidenced,  by  the  poli- 
cies expiring  on  the  9th  of  May,  1911.  Each 
of  the  policies  purported  to  insure  the  Bank 
of  Montreal  against  loss  by  fire  on  certain 
bales  of  cotton  warp,  "their  own  or  held  by 
them  in  trust,  or  on  commission,  or  sold  but 
not  delivered  or  on  which  they  may  have  an 
interest  or  a,  liability,"  and  by  these  five 
policies  concurrent  insurance  was  permitted. 
Matthews  failed  to  take  delivery  and  pay 
for  the  warp,  and  on  the  26th  of  July,  1910, 
the  Bank  of  Montreal  sold  the  warp  to  the 
British  Columbia  Hop  Company.  The  sale 
was  negotiated  through  the  Chilliwack  office 
of  the  Bank  and  was  made  by  it  on  behalf 
of  Cookson  &  Co.  The  consideration  for  the 
warp  was  $2,704.91,  $704.91  being  payable 


in  cash,  and  $2,000  by  a  promissory  note 
given  to  the  Bank:  Subsequent  tothe  sale, 
the  location  of  the  warp  was  changed,  and  , 
in  consequence  the  agents  of  the  defendant 
were  applied  to  to  sanction  and  provide  for 
the  change  of  location.  "Th?  defendant 
assented  to  the  change,  and  on  the  3rd  of 
August,  1910,  the  five  policies  were  can- 
celled and  a  single  pcilicy  issued  in  their 
stead.  The  single  policy,  like  the  five  poli- 
cies, expressed  the  insurance  to  continue  till  - 
the  9th  of  May,  1911,  and  was  in  the  sum 
of  $3,300,  the  to^al  insured  by  the  five  poli- 
cies, but,  unlike  the  five  policies,  it  con- 
tained no  clause  permitting  concurrent 
insurance.  The  words  descriptive  of  the 
subject-matter  insured  were  identical  with 
those  used  in  the  five  policies.  All  the 
policies  contained  the  statutory  conditions. 
On  the  5th  of  August,  1910,  the  Bank  took 
from  the  British  Columbia  Hop  Company  a 
warehouse  receipt  for  the  cotton  warp.  The 
warp  was  destroyed  by  'fire  on  the  30th  of 
October,  1910,  and  the  promissory  note  for 
$2,000  was  paid  to  the  Bank  by  the  plaintiff 
conipany  on  the  3rd  of  November,  1910. 
It  was  proved  that  the  accountant  of  the 
Bank  at  Vancouver  had  stated  that  the 
Bank. were  only  insuring  their  own  interest; 
but  the  manager  of  the  Bank  at  ChilMwack 
lodged  a  claim  with  the  defendant,  wherein 
the  warp  was  valued  at  $4,400.  The  British 
Columbia  Hop  Company  held  floating  policies 
in  American  companies  covering  all  goods, 
"as  far  as  relates  to  any  excess  of  value 
beyond  the  amount  of  liability  of  any  specific 
insurance"  :^-^Held,  that  no  interest  other 
than  that  of  the  Bank  was  insured;  that 
the  condition  precedent  in  the  10th  statu- 
tory condition,  requiring  the  interest  of  the 
assured  to  be  stated  where  the  assured ,  is 
not  the  owner  of  the  property  insured,  had 
not  been  complied  with,  and  that,  therefore, 
the  defendant  was  not  liable  for  the  loss. 
Held,  further,  that  the  Bank's  interest  alone 
was  insured,  and  that  the  change  of  owner- 
ship avoided  the  policy  imder  statutory  con- 
dition 4.  The  British  Columbia  Hop  Com- 
pany, Limited,  E.  Olemens-Horst  Co.  and 
the  Bank  of  Montreal  v.  The  FideUty-Phe- 
nix  Fire  Inswramce  Company,  20  B.C.R.  165. 


4.  Double  Insurance. 

Floating  policies.] — Certain  parcels  of 
cotton  warp  were  consigned  in  April,  1910, 
by  Cooksoii  &  Co.,  of  Manchester,  England, 
to  one  Matthews,  in .  Vancouver,  the  Bank 
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of  Montreal  acting  as  receiving  agent  for 
Cookson  &  Co.  A  contract  qf  insurance  was 
entered  into  between  the  Bank  of  Montreal, 
through  their  Vancouver  office,  and  the 
defendant,  on  the  9th  of  May,  1910,  cover- 
ing the  cotton  warp,  and  the  contract  was 
evidenced  by  five  policies,'  expiring  on  the 
9th  of  May,  1911.     Each  of  the  policies  pur- 

,  ported  to  insure  the  Bank  of  Montreal 
against  loss  by  flre  on  certain  bales  of  cot- 
ton warp,"  their  own  or  held  by  them  in 
tnist,  or  on  commission,  or  sold  but  not 
delivered  or  on  which  they  may  have  an 
interest  or  a  liability,"  and  by  these  five 
policies,  concurrent  insurance  was  permitted. 
Matthews  failed  to  take  delivery  and  pay 
for  the  warp,  and  on  the  26th  of  July,  1910, 
the  Bank  of  Montreal  sold  the  warp  to  the 
British  Columbia  Hop  Company.  The  sale 
was  negotiated  through  the  Chilliwack  office 
of  the  Bank  and  was  made  by  it  on  behalf 
of  Qookson  &  Co.  The  consideration  for  the 
warp  was  $2,704.91,  $704.91  being  payable 
in  cash,  and  $2,000  by  a  promissory  note 
given  to  the  Bank.  Subsequently  to  the 
sale,  the  location  of  the  warp  was  changed, 
and-in  consequence  the  agents  of  the  defend- 
ant were  applied  to  to  sanction  and  provide 
for  the  change  of  location.  The  defendant 
assented  to  the  change,  and  on  the  3rd  of 
August,  1910,  the  five  policies  were  can- 
celled and  a  single  policy  issued  in  their 
stead.  The  single  policy,  like  the  five  poli- 
cies, expressed  the  insurance  to  continue  till 
the  9th  of  May,  1911,  and  was  in  the  sum  of 
$3,300,  the  total  insured  by  the  nve  policies, 

.but,  unlike  the  five  policies,  it  contained 
no  clause  permitting  concurrent  insuranije. 
The  words  descriptive  of  the  subject-matter 
insured  were  identical  with  those  used 
in  the  five  policies.  -All  the  policies  con- 
tained the  statutory  conditions!  On  the 
5th  of  August,  1910,  the  Bank  took  from  the 
British    Columbia   Hop    Company   a   ware- 

,  house  receipt  for  the  cotton  warp.  The 
warp  was  destroyed  by  fire  on  the  30th  of 
October,  1910,-  and  the  promissory  note  foV 
$2,000  was  paid  to  the  Bank  by  the  plaintiff 
company  on  the  3rd  of  November,  1910. 
It  was  proved  that  the  accountant  of  the 
Bank  at  Vancouver  had  stated  that  the 
Bank  were  only  insuring  their  own  interest ; 
but  the  manager  of  the  Bank  at  Chilliwack 
lodged  a  claim  with  the  defendant,  wherein 

-  the  warp  was  valued  at  $4,400.  _  The  Brit- 
ish Columbia  Hop  Company  held  floating 
policies  in  American  companies  covering  all 
goods,  "as  far  as  relates  to  any  excess  of 
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beyond  the  amount  of  liability  of  any 
flc  insurance" : — ^Held,  that  there  was  a 
double  insurance.,  British  CoUtmbia  Hop 
Co.  Y.^FideUty-Pheniai  Fire  Insurance  Co., 
20  B.CB!^,  165. 


III."  Life  Instjbanoe. 
A.  Incontestability. 

1.  Effect     of     incontestable     clause.] — 

The  object  of  the  clause  is  to  provide  an 
automatic  scission  of  all  defences  arising 
after  the  coming  into  force  of  the  policy 
except  such  as  are  reserved  in  the  clause 
itself.  Elsbn  v.  North  Americcm  Life  Asswr- 
once  Co.,  9  B.C.R.  474;    33  S.C.R.  383. 

2.  Breach  of'  condition.] — Where  a 
policy  of  life  insurance  provided  that,  after 
it  should  have  been  in  force  for  three  years 
only  certain  specific  conditions  therein 
should  be  binding  on  the  holder,  and  in  all 
other  respects  thje  liability  of  the  company 
thereunder  should  not  be  disputed,  and  the 
insurer  before  the  expiration  of  the  three 
years  violated  a  condition,  not  being  one  so 
specified,  but  which  apart  from  this  clause 
would  have  avoided  the  policy,  it  was  held 
that  the  clause  covered  breaches  of  condi- 
tions committed  diXring  the  first  three  years, 
and  was  not  confined  to  those  committed 
subsequently  thereto.  Elson,  v.  North 
American  Life  Assurance  Co.,  9  B.C.E.  474; 
33  S.C.E.  383. 


B.  Cause  of  Death. 

Direct  cause.] — ^Deceased  was  insured 
in  the  defendant  Company  "against  loss  of 
life  while  sane,  resulting  directly  and, inde- 
pendently of  all  other  causes  from  bodily 
injuries  effected  from  external,  violent  and 
accidental  means."  There  was  evidence 
that'  he  had  been  drinking  heavily  just  pre- 
vious to  his  death,  which  occurred  while  he 
was  on  a  fishing,  trip.  His  companion  had 
left  him  cooling  his  bare  feet  in  a  stream, 
but  on  returilSng  to  him  in  less  than  half 
an  hour  afterwards  foimd  him  lying  in 
about  27  inches  of  water,  his  boots  and 
socks  on  his  feet,  and  his  fishing  rod  on  the 
bank,  with  the  handle  in  the  water.  There 
was  an  ante-mortem  bruise  on  the  baick  of 
the  head.  It  was  suggested  that  he  was 
subject  to  fainting  spells,  or  dizziness,  and 
evidence  was  given  that  he  had  had  one  of 
such  spells  a  few  weeks  before  the  accident. 
There  was  also  evidence  that  he  was  not  in 
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a  firm  condition,  physically,  and  had  to  talce 
a  rest  several  times  during  his  walk  to  the 
fishing  place  og  the  day  of  the  accident: — 
Held,  that  the  direct  cause  of  death  was  by 
drowning,  and  that  the  Company  was  liable. 
Toimg  V.  Maryland  Casualty  Company,  14 
B.C.R.  146. 


C.  Forfeiture. 

For     non-payment     of     premiums.] — ^A 

life  policy  was  issued  27th  June,  1894,  for 
$5,000,  an  annual  premium  of  $84.50  bfeing 
payable  on  the  20th  March  in  each  year. 
The  second  premium  was  paid  26th  March, 

1895,  but  the  third  was  not  -^paid,  the 
insured-  giving   a  note   dated   20th   March, 

1896,  at  ninety  days  instead,  the  note 
providing  that  if  it  was  not  paid 
at  maturity  the  policy  should  become 
null  and  void,  but  subject,  on  subsequent 
payment,  to  reinstatement  under  the  rules 
for  lapsed  policies.  Payments  on  account 
of  the  note  were  made,   and  in  February, 

'  1898,  the  insured  died:— Held,  in  an  action 
by  the  beneficiary,  that  the  giving  of  the 
note  was  not  a  payment  of  the  premium 
such  as  would  entitle  the  insured  to  the 
extended  insurance  allowed  in  case  three  full 
annual  premiums  had  been  paid.  Tilley  v. 
Confederation  Life,  7  B.O.R.  144. 


D.  Reinstatement. 

Payment  by  note.] — A  life  policy  was 
issued  27th  Jxme,  -1894,  for  $5,000,  an 
annual  premium  of  $84.50  being  payable  on 
the  20th  March  in  each  year.  The  second- 
premium  was  paid  20th  March,  1895,  but 
the  third  was  not  paid,  the  insured  giving 
a  note  dated  the  20th  March,  1896,  at 
ninety  days  instead,  the  note  providing  that 
if  it  was  not  paid  at  maturity  the  policy 
should  become  null  and  void,  but  subject, 
on  subsequent  payment,  to  reinstatement 
under  the  rule  for  lapsed  policies.  Paj'^ 
ments  on  accbunt  of  the  note  were  made,  and 
in  February,  1898,  the  insured  died :-:— Held, 
in  an  action  by  the  beneficiary,  that  the 
giving  of  the  note  was  not  a  payment  of 
the  premium  such  as  would  entitle  the 
insured  to  the  extended  insurance  allowed 
in  case  three  full  annual  preiniums  had 
been  paid.  '  Tilley  v.  Confederation  Life,  i7 
B.C.R.'  144. 

rv.  Maeinb  Insurance. 

Constructive     total     loss.] — In    deter- 
mining   whether    a.  damaged    ship    can  be 


treated  as  a  constructive  total  loss,  the  test 
is,  would  a  prudent  uninsured  owner  repair 
her,  having  regard  to  all  the  surrounding 
circumstances.  Where  an  insurance  com- 
pany, having  insured  a  boat,  is  entitled  to 
take  possession  for  repairing,  and  has  sub- 
stantially made  the  repairs  within  a  rea- 
sonable time,  the  insured  is  not  justified  in 
refusing  to  accept  the  boat,  without  having 
objected  to  the  sufflciency,  of  the  repairs  and 
pointed  out  the  deficiencies,  so  that  the  same 
may  be  made  good.  Cunningham  v.  St. 
Paul  Fire  and  Marine  Insurance  Company, 
19  B.C.R.  33.. 
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B.  On  judgments  and  verdicts,  480. 
II.  Computation:    Amount:    Rate,  481. 


I.  When  RBCovEBABii;. 
A.  As  Damages. 

1.  Promissory  ,  note  —  Laches.] — It   is 

discretionary  with  the  tribunal  on  the  trial 
of  an  action  upon  a  promissory  note  not  prp- 
viding  for  interest,  to  allow  interest  after 
maturity  by  way  of  damages,  or  not :' — Held, 
that  a  plaintiff  by  laches,  in  not  pressing 
for  or  suing  to  recover  on  the  note  for  a 
period  of  over  three  years,  had  disentitled 
himself  to  interest.  Smith  v.  Hansen,  2 
B.C.R.  153. 

2.  Delay  in  delivery.] — ^Interest  at  the 
legal  rate  may  be  allowed  as  damages  for 
delay  in  delivery  of  goods.  Hamilton  v. 
Hudson's  Bay  Company,  1  B.C,R.,  Pt.  II.,  1. 


B.  On  Judgments  and  Verdicts. 
1 

1.  On  judgment — Rate  of.] — The  inter- 
est carried  by  a  judgment  in  this  Province 
is  governed  by  1  &  2  Vict.,  c.   110,  sec.   17 

(Imp.),  and  is  therefore  4  per--centum  per 
annum.     Foley  v.  Webster,  3  B.C.R.  30. 

2.  On  Judgment  entered  by  Full  Court, 
in  accordtmce  with  Verdict,  reversing 
trial  judge — When  computed  .from.] — 
The  plaintiff  obtained  a  verdict  at  the  trial, 
but  the  judge  dismissed  the  action.  The 
Full  Coutt  allowed  the  plaintiff's  appeal, 
and  ordered  that  judgment  be  entered  in 
plaintiff's  favour  for  the  amount  of  the  ver- 
dict:— Held,  that  plaintiff  was  entitled  to 
interest  from  the  date  of  the  verdict.     Cor- 
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don  y.  TJie.  Corporation  of  the  City  of  Vic- 
toria, 7  B.C.R.  339. 

3.  Costs.]  -^ Where  a  judgment  orders 
"that  the  -defendants  do  pay  forthwith  after 
taxation  thereof  to  the  plaintiffs  tlie  costs 
of  the  action,"  interest  on  the  costs  runs 
from  the  date  of  the  judgment.  Star  Min- 
ing and  Milling  Co.  v.  Byron  N.  White  Co., 
15  B.C.R.   11,   161. 


II.  Computation:    Amount:    Rate. 

1.  Interest  Act.] — ^Where  by  virtue  of 
the  Bills  of  Exchange  Act  and  the  Interest 
Act;  interest  is  claimed  by  way  of  liquidated 
damages  on  a  promissory  note,  dated  prior 
to  the  passing  of  the  amendment  to  the 
Interest  Act  in  1900,  when  the  rate  was 
reduced  from  6  per  cent,  'to  5  per  cent..: — 
Held,  that  the  word  "liabilities"  in  the  pro- 
viso to  the  amending  Act  referred  to  the 
original  debt,  and  the  interest  should,  there- 
fore, be  computed  at  the  "rate  in  force  prior 
to-the  passing  of  the  amending  Act.  McKin- 
non  V.  LeiBthwaite,  20  B.C.R.  55. 

2.  Mortgage.] ^Interest  on  a  mortgage, 
after  maturity,  in  the  absence  of  any  pro- 
viso for  payment  thereof  at  a  speciiied  rate, 
is  recoverable  at  the  statu|.ory  rate  of  six 
per  cent.  Cunningham  v.  Hamilton,  5 
B.C.R.  539.  ' 

3.  Judgment.] — The  interest  borne  by 
a  judgment  in  this  Province  is  governed  by 
the  1  &  2  Vict.,  c.  110,  sec.  17  (Imp.),  and 
is,  therefore,  to  be  calculated  at  the  rate  of 
fout  per  centum  per  annum.  Foley  v. 
Webster,  3  B.C.R.  30.      , 

4.  Until  pdid.] — ^Where  a  promissory 
note  is  made  payable  with  interest  at  7  per 
cent,  until  paid,  the  holder  is  entitled  to 
recover  interest  at  that  rate  to  date  of  pay- 
ment. Merchants  Bank  of  Canada  v. 
McLeod,  15  B.C.R.  290. 

See  Abbiteation. 

See  Banks  and  Banking. 


INTERNATIONAL  LAW. 

See  CoNixiCT  of  Laws. 


INTERPRETATION  ACT. 

1.  Majority.  ]^Sec.  10,  sub-see.  36,  of 
the  Interpretation  Act  (R.S.B.C.  1897,  c.  1), 
which  provides  that  when  any  act  or  thing 
is  required  to  be  done  by  more  than  two 


persons,  a  majority  of  them  may  do  it, 
does'\iiot  apply  to  the  construction  of  a 
docunii^nt  inter  partes,  but  to  \ something  to 
be  don6  pursuant  to  statute.  MpLeod  v. 
Hope,  14  B.C.R.  56. 

2.  Time  expiring  on  a  holiday.] — ^The 
provision  in  "the  Interpretation  Act  with 
regard  to  the  expiration  of  time  for  doing 
any  act  under  any  statute  is  not  confined^to 
matters  of  procedure.  In  re  City  of  "Nel- 
son, 6  B.C.R.  163. 


INTOXICATING   LIQtJORS. 

I.  Pbohibition  and  Regulation,  482. 

A.  Statutes,  482. 

B.  Bye-laws,    482. 
II.  Licenses,  484. 

A.  In  general,  484. 

B.  Necessity  for,  484. 

C.  Avoidance   of,   484. 

D.  Petition,    485. 

E.  Discretion  as  to  granting,  485. 

F.  Appeals,   485. 

III.  Unlawful  Sales,  486. 

A.  In   general,   486. 

B.  Prohibited  persons,  487. 

C.  Exempted  persons,  487. 

D-.  Liability  for  acts  of  servants,  488. 


I.  Pbohjbitidn  and  Regulation. 
A.  Statutes. 

1.  Liquor  License  Law.] — The  Liquor 
License  Regulation  Act,  B.C.  1891,  sec.  4, 
providing  for  the  closing  of  saloons  on  Sun- 
day, is  intra  vires  of  the  Provincial  Legis- 
lature.    SdUer  V.  Walker,  2  B.C.R.  93. 

2.  Liquor  Act,  1910.]— The  sale  of 
liquors  to  travellers,  guests  at  hotels  and 
restaurants,  and  for  medical  purposes,  is 
governed  by  sec.  74  of  the  Liquor  Act,  1910, 
within  municipalities  as  well  as  without, 
notwithstanding  that  bye-laws  restricting 
the  rights  given  by  the  statute,  have  been 

In  re  Levy,  16  B.C.R.  354. 


B.  Bye-laws. 

1.  Early  closing  powers.] — A  munici- 
pality has  no  power  under  sec.  50,  sub-sees. 
109  and  110,  of  the  Municipal  Clauses  Act, 
to  pass  a  bye-law  closing  any  kind,  of 
licensed  premises,  -except  saloons.  A  muni- 
cipality is  not  empowered,  Jby  sec.  7  of  the 
Liquor  TraflBc  Regulation  Act,  to  pass  any 
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closing  bye-law,  the  intention  of  the  section 
being  to  prohibit  the  sale  during,  inter  alia, 
such  hours  as  may  be  prescribed  by  the 
municipality  under  the' authority  of  some 
other  statute.  Where  a  statute  creates 
offences  and  provides  the  necessary 
machinery  for  the  carrying  out  of  its  pro- 
visions, a  bye-law  to  put  it,  in  force  is 
unnecessary  and  bad.  Hayes  v.  Thompson, 
9  B.C.R.  249. 

2.  Renewal — ^Early    closing.] — ^A   liquor 

license  bye-law  provided  that  upon  infor- 
mation of  an  infraction  of  its  provisions  by 
a  holder  of  a  license,  he  might  be~  sum- 
moned to  attend  the  next  meeting  of  the 
Licensing  Commissioners,  to  make  applica- 
tion for  a  renewal  of  his  license.  It  _  was 
contended  that  the  holder  could  not  be  com- 
pelled to  make  application  for  a*  renewal 
until  the  expiry  of  his  license: — ^Held,  that 
t^e  Council  had  authority  to  pass  such  an 
enactment  under  sub-sefe.  (d.)  of  sec.  205, 
Municipal  Clauses  Act,  c.  32,  1906: — ^Held, 
also  that  a  provision  to  enforce,  inter  alia, 
the  closing  of  hotel  bar-rooms- during  such 
hours  of  the  night  as  may  be  thought  expe- 
dient, was  bad  as  exceeding  the  powers  con- 
ferred by  sec.  50,  sub-sec.  122  of  said  c.  32. 
In  re  Moloney  and  the  Corporation  of  the 
City  of  Victoria,  13  B.q.E.  194. 

3.  Saloon  licenses.] — A  "saloon"  license 
under  the  Municipality  Act  of  1881,  the  fee 
for  Vhich  is  paid  in  advance  under  the  pro- 
visions of  the  Act,  is  a  statutory  contract 
with  the  municipality,  and  during  the 
statutory  term  for  which  it  is  given,  cannot 
be  so  altered  or  varied  by  a  bye-law,  passed 
by  the  corporation  or  mvmicipality  grant- 
ing the  license,  as  to  destroy  the  object  for 
which  it  is  granted,  or  materially  Reduce 
its  value.  Like  other  contracts  it  carries 
the  elements  of  mutuality.  The  Munici- 
pality Act  provides,  fixed  periods  of  six 
months,  30th -June  and  31st  December,  for 
the  expiration  and  renewlal  of,  saloon 
licenses.  New  restricting  regulations  must 
come  in  at  those  periods,  form  part  of  the 
implied  contract,  "and  be-  in  force  concur- 
rently with  the  license  when  granted.  This 
construction  in  no  way  intetferes  with  the 
power  of  suspension,  forfeiture,  fines  or 
punishment  otherwise  existing  for  mis- 
conduct, under  laws  specially  or  generally 
applicable.  In  re  Clay  cmd  the  Corporation 
of  the  City  of  Victoria,  1  B.C.R.,  ~Pt.  II., 
300. 

4.  Prohibiting  sales.] — By  a  bye-law 
passed  in  November,   1900^    the    Licensing 


Board,  pursuant  to  sees.  161  and  162  of  the 
Vancouver  Incorporatipn  Act,  1900,  defined 
the  conditions  governing  the  sale  of  liquor 
within  the  municipality.  The  Board  again 
iiealt  with  the  subject  in  August,  1905,  for- 
bidding the  sale  of  liquor  "from  or  after 
the  hour  of  11  o'clock  on  Saturday  night 
till  6  of  the  clock  on  Monday  morning 
thereafter,"  and  provided  that  "such  por- 
tions of  any  and  all  bye-laws  heretofore 
passed  regulating  the  sale  of  intoxicating 
liquors  in  the  City  of  Vancouver  as  conflict 
with  the  provisions  of  this  bye-law  are 
hereby  repealed."  Sub-sec.  19  of  sec.  125 
of  the  Vancouver  Incorporation  Act,  1900, 
empowers  the  City  Council  to  pass  bye-laws 
for  "the  closing  bf  saloons,  hotels  and 
stores  and  places  of  business  during  such 
hours  and  on  Sunday  as  may  be  thought 
expedient."  In  pursuance  of  this  sub-see., 
the  coimcil,  in  May,  1902,  passed  a  bye-law 
preventing  the  sale  of  liquor  between  the 
hours  of  11  o'clock  on  Saturday  night  and 
6  o'clock  on  Monday  morning: — Held,  that 
the"  council,  in  passing  this  last  mentioned 
bye-law,  had  gone  beyond  the  powers  meant 
to  be  conferred,  by  sub-sec.  19  of  sec.  125. 
In  re  Rolerts,  14  B.CE.  76. 


II.  Licenses. 
A.  In  general. 

1.  Population.] — ^See.  11a  of  the  Liqiior 

License  Act, -1900,  as  enacted  by  c.  26  of 
the  Statute  of  1906,  contemplates  an  actual 
population  of  1,500  before  a  fourth  license 
may  be  granted.  Han-el  v.  Handley,  13 
B.C.R.  278. 

2.  Court  house.] — A  school-house  which 
has  been  used  on  several  occasions  as  a 
place  of  meeting  by  a  licensing  court  is  not 
a  court-house  within  the  meaning  of  the 
Licensing  Act.    In  re  Close,  2  B.C.R.  131. 


B.  'Necessity  for. 

Inland  Revenue  Actj]  —  A  brewer, 
although  holding  a  license  under  the  Inland 
Revenue  Act  to  carry  on  business  as  such, 
may^  not  sell  beer  within  the  Province  imless 
he  has  first  obtained  a  license  under  the 
Provincial  Li4uor  License  Act.  Rex  v. 
Neiderstadt,  11  B.C.R.  347. 

C  Amndance  of. 

1.  Lack  of  jurisdiction.] — ^Non-compli- 
ance with  the  provisions  of  the  Municipal 
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Act  by  a  Board  of  License  CommissionerB, 
in  granting  an  application  for  a  liquor 
license,  renders  the  license  null  and  void. 
Freeman  v.  License  Commissioners  of  New 
Westminster,  20  B.O.Il^.438. 

2.  Omiuion  of  statutovy  requirements.! 
A  retail  liquor  license  wliieh.  is  obtained 
clandestinely  and  without  observing  the 
preliminary  statutory  requirements  will  be 
cancelled.    In  re  Close,  2  B.C.E,    131. 

B,  Petition. 

1.  Registei;ed  townsite.] — The  expres- 
sion "registered  townsite"  in  see.  355  of 
the  Municipal  Act  includes  a  de  facto  town- 
site  having  a  duly  registered  sub-division  of 
town  lots.  R.  V.  Point  Grey  License  Com- 
missioners, 18  B.C.E.  648. 

2.  Resident.] — ^Where  a  man  enters  into 
the  employment  of  another  person  for  an 
indefinite  period  he  thereby  becomes,  within 
the  meaning  of  the  Liquor  License  Act, 
actually  residrait.  Labelle  v.  Bell,  13 
B.C.K.,  328, 

3.  Househplder.]  — Under  the  Liquor 
License  Act,  1900,  the  persons  to  sign  a 
petition  in  respect  of  an  hotel  license  are 
those  who  have  occupied  the,  same  preiniseS 
for  a  period  of  three  months  preceding  the 
date  of  signing  the  petition.  Labelle  v. 
Bell,  13  B.C.R.,  328. 


E.  Discretion  as  to  grcmting. 

1.  Exercise  of  discretion.] — ^A  licensing 
board  may  refuse  a  license  notwithstand- 
ing the  compliance  with  statutory  require- 
ments if  under  all  the  circumstances  the 
board  is  satisfied  it  ought  not  to  be  granted. 
Re  Close  &  Berry,  2  B.C.R.  131. 

2.  Discrimination.]  —  The  Vancouver 
licensing  board  refused  to  consider  an  appli- 
cation for  a  wholesale  liquor  license  because 
the  applicant  was  a  Japanese:— Held,  that 
the  board  should  have  considered  the  appli- 
cation regardless  of  the  fact  that  he  was  a 
Japanese,  but  as  the  personnel  of  the  board 
had  been  changed,  no  order  would  be  made. 
In  re  Kanamura,  10  B.O.K.  354. 


F.  Appeals.- 

1.  Evidence  on.] — In  an  appeal  from  the 
decision  of  Commissioners  under  the  Liquor 
License  Act,  1900,  proof  of  such  decision  is 
not  necessary.     Harel  Y.  Banctley,  13  B.C.E. 

278. 


2.  Signature  of.] — It  is  not  necessary  that 
the  nlotice  of  appeal  I)e  signed  by  the  party 
or  parties  affected  by  the  decision.     Ihid. 

3.  Authority  of.] — The  appellant  is  not 
called  upon  to  prove  that  the  Commissioners 
have  exhaus;te<i  their  authority-  by  having 
granted  the  full  number  of  licenses.      ITbid, 


III.  Uniawpul  Sales. 
A.  In 


1.  Selling    by    retail — Distilled    spirit.] 

—Sec.  208  of  fhk  Municipal  Act,  1892,  pro- 
viding: "No  person  shall  sell  liquors  by 
retail,  and  no  person  shall  use,  practice, 
carry  on,  or  exercise  in  the  municipality 
any  trade  or"  business  described  or  named 
in  sec.  204  anff  the  sub-sees,  thereof,  with- 
out having  taken  out  and  had  granted  to 
him  a  license  in  that  behalf,  under  a  penalty 
not  exceeding  $250,  together  ^ith  the  amount 
which  he  shall  have  paid  for  such  license. 
Which  penalty  shall,  for  the  purposes  of 
recovery,  be  held  to  be  one  penalty,"  made 
it  an  offence  to  sell  liquor  by  retail,  without 
a  license  in  that  behalf,  independently  of 
whether  a  bye-law  providing  for  the  issue 
of  such  licenses  and  fixing  the  amount  of 
fees  thereon,  had  been  passed  or  not.  It 
appearing  that  the  liqtior  sold  was  intoxi- 
cating, but  no  evidence  being  given  as  to 
its  having  been  produced  by  distillation, 
the  evidence  was  insufficient  to .  sustain  a 
charge  of  selling  spirituous  liquor.  Re 
Kwong  Wo,  2  B.C.E.  336. 

2.  One  act  of  vending.  3-^ecl  22  of  the 
Liquor  License  Acti  authorizes  the  superin- 
tendent of  police  to  issue  hotel  licenses 
empowering  the  licensee  to  vend  liquor  by 
retail  in  quantities  not  exceeding  one 
imperial  quart  in  any  one  act  of  vending  to 
any  one  person.  The  accused  in  this  case 
sold  a  quantity  of  liquor  to  the  one  person, 
who  was  said  to  be  purchasing  for  others. 
The  bottles  were  placed  upon  the  counter, 
and  the  price  of  each  quart  was  "rung  up" 
on,  the  cash  register  separately: — Held,  that 
there  had  been  an  infringement  of  the 
statute,  and  that  the  conviction  had  by  the 
magistrate  should  be  sustained.  Rex  v. 
Canphell,  18  B.C.E.  32. 

3.  Sale  of  liquor.]  — -Y.,  with  a  com- 
panion, taking  a  meal  in  an  unlicensed 
restaurant,  of  which  "the  defendant  was  pro- 
prietor, asked  the  waiter  to  buy  him  three 
bottles  of  bger,  for  which  he  gave  him  the 
money.  The  waiter  purchased  the  beer  at 
a  saloon  next  door,  and  on  returning  with 
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it,  Y.  and  his  companion  drank  part  of  it 
and  gave  what  was  left  to  the  defendant: — 
Held,  that  there  was  not  any  disposal  of 
liquor  by  the,  defendant  tol  Y.  within  the 
meaning  of  the  Act.  Rex  v.  Bogfiotas,  18 
B.C.R.  123. 


B.  ProMbited  'persons. 

Quarter-breed.] — A  quarter-breed  is  as 
much  entitled  to  purchase  liquor  as  a 
white  man,  provided  he  does  not  come 
within  the  purview  of  the  amendment  to 
the  Indian  Act  enacted  by  s6c.  6,  c.  32, 
1894.  In  this  case,  there  being '■nothing  to 
show  that  the  defendant  knew  or  had  cause 
to  suspect  that  the  person  to  whom  he  sold 
the  liquor  was  reputed  to  belong. to  a  par- 
ticular band,  or  followed  the'  Indian  mode 
of  life,  the  defendant  only  acted  reason- 
-  ably  in  the  circumstances.  Rex  v.  Hughes, 
12  B.C.R.  290. 


G.  Exempted  persons. 

1.  Meal  —  Whether  mere  excuse  to 
supply  liquor.] — 'By  the  Liquor  License 
Eeigulation  Act,  54  Vict.  B.C.,  c.  21,  sec.  4, 
the  sale  of  liquor  in  licensed  premises  is 
prohibited  between  the  hours  of  11  o'clock 
on  Saturday  night  and  1- o'clock  on  Mondayj 
and  by  sub-sec.  2  of  s.  4.  "the  provisions 
of  this  section  shall  not  apply  to  the 
furnishing;  of  liquor  to  bona  fide  travellers 
nor  to  the  case  of  hotel  or  restaurant 
keepers  supplying  liquor  to  iheir  guests 
with  meals,"  The  defendant  was  the  holder 
of  a  saloon  and  restaurant  license.  A  cus- 
tomer called  for  liquor  during  the  pro- 
hibited hours,  which  was  refused  unless  he 
ordered  a  "meal,"  whereupon  he  ordered 
crackers  and  cheese,  for  which  no  extra 
charge  to  that  for  the  liquor  was  made.:-^ 
Held,  sustaining  a  conviction  ,  of  the 
defendant,  that  the  word  "meal"  applied  to 
food  eaten  to  satisfy  the  requirements  of 
hunger,  and,  on  the  facts,  that  the  supply 
of  food  by^  defendant  was  a  mere  excuse  to 
enable  defendant  to  supply  liquor,.  Regina 
v.  Sauer,  3  B.C.E.  308. 

2.  Constable — ^A  bona  fide  traveller.] 
—A  constable,  who,  by  order  visits  saloons  on 
Sundays  to  see  whether  or  not  the  law  with 
respect  to  the  sale  of  liquor  is  being  obeyed, 
is  a  bona  fide  traveller  within  the  meaning 
of  the  Liquor  License  Regulation  Act,  1891. 
Regma  v.  Harris,  Regina  v.  Diwal,  2  B.C.R. 
177. 


D.  Liability  for  Acta  of  Servant. 

Respondent  superior.] — ^A  hotel  keeper, 
having  delegated  authority  to  his  porter  or 
bartender  to"  sell  intoxicating  liquors  on  the 
hotel  premises,  is  responsible  for  his  ser- 
vant's infraction  of  the  law  regulating  such 
sale.    Rex  v.  Gates,  14  B.C.R.  280. 

8ee   Municipal    Coepoeations. 


ISLAND    RAILWAY   ACT. 

1.  Alienation.] — The  reservation  61 
Crown  lands  for  school  purposes  is  an 
"alienation"  within  the  meaning  of  sec.  6 
of  The  Island  Railway  Act  (B.C.  sta,tutes, 
1884,  _c.  14.)  The  Attorney-General  for  the 
Provinee  of  British  Columbia  v.  The  Esqui- 
malt  a/nd  NiMaimo  Railway  Oom/pany,  James 
Islay  Mutter,  a/nd  Kenneth  Forrest  Dunoon, 
17  B.C.R.  427. 

2.  Alienation.] — By  the  47  Vict,  o.  14, 
sec.  22,  certain  lands  granted  to'  the  Esqui- 
mau &  Nanaimo  Railway  Company  were 
not. to  be  subjected  to  taxation,  "unless  and 
until  the  same  are  used  by  the  company-  for 
other  than  railway  purposes,  or  leased, 
occupied,  sold  or  alienated."  In  January, 
1889,  the  railway  company  contracted  to 
give  the  limiber  company  the  right  to  enter 
and 'select  50,000  acres  of  the.  lands,  on  the 
terms,  inter  alia,  that  the  lumber  company 
should  pay  $5  per  acre  in  certain  instal- 
ments, and  the  railway  company  agreed  to 
convey  as  soon  as  the  purchase  price  was 
fully  paid.  The  Itimber  company^  had 
entered  and  surveyed,  but  had  never  occu- 
pied the  lands,  nor  was  the  purchase  price 
fully  paid.  It  was  held  that  the  lands 
had  not  been  leased,  sold;  nor  alienated. 
Victoria  Lumber  Go.  v.  Reginam,,  3  B.C.R. 
16. 

3.  Alienated.]  —  On  the  same  state  of 
facts  as  those  present  in  the  case  reported 
in  3  B.C.R.  16,  it  was  held  that  the  tran- 
saction was  an  alienation  within  the  mean- 
ing of  the  Act.-  R.  V.  Victoria  Lumber  Go., 
5  B.C.R.  288. 


JUDGES    AND    JUDICIAL 
OFFICERS. 

Interest    in    the    litigation.] — The   fact 
that,  the  fines  imposed  by  a  police  magis- 
trate appointed  by  a  municipal  corporation, 
are  paid  into  the    consolidated    municipal  " 
fund,  and  that  he  hdlds  another  office  under 
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the  corporation,  the  salary  of  which  is  paid 
out  of  such  fund,  does  not  incapacitate  him 
from  sitting  as  a  magistrate  by  reason  of 
having  an  interest  in  the  prosecution. 
R.  V.  Hart,  2  B.C.R.  264. 

See   CouETS. 


JUDGMENT. 

I.  Rendition:   Entbt:  Amendment,  489. 

A.  In  general,  489. 

B.  By  confession,  489. 

C.  Drawi/ng  up,  491. 

D.  Amendment,  491. 

E.  Modificfttion,    491. 

II.  EiTECT  AND  Conclusiveness,  492. 

A.  In  general,  492. 

B.  Setting  aside,  492. 

C.  Who  may  attack,  493. 
III.  Lien,  493. 


I.  Rendition:    Entey:    Amendment. 
A.  In  I 


1.  By  Court  of  own  motion.]— On  the 

trial  of  an  action  containing  threl  different 
causes  of  action,  one  of  Which  Was  an  action 
for  moneys  had  and  received,  another  for 
damages  for  assault  and  false  imprison- 
ment, and  a  third  for  damages  for  procur- 
ing the  plaintiff  to  enter  »  house  of  prosti- 
tution, the  judge,  after  reading  the  plaint- 
iff's examination  for  discovery,  came  to  the 
conclusion  that  the  evidence  disclosed  an 
illegal  contract  under  which  the  defendants 
were  to  receive  a  part  of  the  moneys 
obtained  by  plaintiff  while  engaged  in  pros- 
titution, and  that  the  action  involved  the 
taking  of  an  account  in  respect  thereof,  and 
was  of  an  indecent  character  and  unfit  to  be 
dealt  with,  and  he  dismissed  it  out  of  the 
Court  of  his  own  motion,  the  formal  judg- 
ment stating  that  this  Court  doth  ofiits 
own  motion  and  without  adjudicating  as 
between  the  plaintiff  and  defendants  on  the 
matters  in  dispute  between  them,  order 
that  this  action  be  dismissed  out  of  this 
Court,  with  costs: — Held,  by  the  Full 
Court,  that  the  order  dismissing  the  action 
would  have  precluded  the  plaintiff  from 
again  suing  in  respect  of  any  of  the  causes 
of  action  included  in  tl^e  statement  of 
claim,  and  that  the  plaintiff  should  have 
been  allowed  to  prove  her  case  in  respect 
to  those  causes  of  action  against  which 
there   was    no     objection;     and    that    the 


respondent  who  supported  the  judgment  on 
appeal  must  pay  the  costs  of  the  appeal. 
OvAXboMlt  V.  BrotUer,  10  B.C.R.  449. 

2.  Delivery  of.]— A  judgment  signed  by 
the  judge,  and  enclosed  ^n  a  letter  directed 
to  the  proper  district  registrar,  and  left  in 
the  law  Courts  in  the  c;istomary  place  for 
deposit  in  the  mail,  is  pronounced  on  that 
day,  though  it  did  not  reach  the  registrar 
in  due  course  of  the  mail.  Attorney- 
General  V.  Dunlop,  7  B.C.R.  312;  1  M.M.C. 
408. 

B.  By  confession. 

~  Confession  of  judgment  —  Fraudulent 
preferences  —  Pressure.  ]  —  The  Tramway 
Company  being  insolvent,  the  plaintiffs,  on 
29th  December,  obtained  a  default  judg- 
ment against  it,  but  did  not  issue  execution 
thereon.  On  13th  January  the  Tramway 
Company  obtained  a  Chamber  summons, 
signed  by  a  judge,  to  set  aside  the  plaintiffs' 
judgment  as  irregular  and  in  breach  of  an 
agreement  not  to  proceed.  The  summons 
contained  the  words  "in  the  meantime  let 
all  proceedings  be  stayed."  On  l7th 
January  the  Bank  of  ^  British  Columbia 
commenced  an  action  against  the  Tramway 
Company  by  speoia,lly  eijdorsed  writ,  and  on 
the*  morning  of  the  24th  January,  before 
the  hour  for  the  regular  sitting  of  the 
judge  in  Chambers,  the  Tramway  Company 
by  their  counsel,  attended  without  sum- 
mons in  the  judge's  private  rbom  and  ■con- 
sented to  an  order  for  judgment  thereon, 
which  was  immediately  registered  and  exe- 
cution issued.  Afterwards,  on  the  same 
morning,  in  Chambers,  the  summons  of 
the  TramWay  Company  to  set  aside  the 
plaintiffs'  judgment  was  argued;  judgment 
was  reserved,  and  on  the  27th  was  delivered, 
dismissing  the  application.  In  an  action 
to  set  aside  or  postpone  the  judgment  and 
execution  of  the  bank,  as  being  a  confession 
of  judgment  by  the  Tramway  Company 
obtained  by  collusion,  and  therefore  void 
within  the  meaning  of  the  Fraudulent  Pref- 
erence Act: — ^Held,  per  Crease,  J.,  at  the 
trial :  ,  ( 1 J  That  what  took  place  was  not 
a  confession  of  judgment  within  the  Act. 
(2),  That  there  was  pressure  on  the  part 
of  the  Bank  on  the  Tramway  Company  to 
do  what  they  did,  rebutting  the  inference 
that  it  was  done  with  intent  to  prefer. 
Upon  appeal  to  the  Pull  Court: — ^Held,  per 
Davie,  C.J.,  and  McCreight,  J.,  that  what 
took  place  was  a  confession  of  judgment." 
Per  Davie,  C.J.,  and  Drake,  J.,  that  there 
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was  pressure  rebutting  the  intent  to  prefer. 
Per  MoCreight,  J.,  that  the  plaintiffs'  cause 
of  action  was  not  governed  by  the  Act,  but 
lay  to  the  general  equitable  jurisdiction  of 
the  Court  to  relieve  against  a  transaction 
whereby  the  plaintiffs,  thrqugh  no  fault  of 
their  own,  had,  through  the  operation  of 
the  dilatory  process  of  the  Court  by  the 
Tramway  Company,  and  its  combination 
with  the  bank  to  expedite  the  latter,  been 
deprived  of  the '  fruits  of  their  prior  judg- 
ment, and  that  there  should  be  a  new  trial 
to  obtain  such  findings  of  fact  as  would 
determine  whether  the  bank  was  entitled, 
as  against  the  plaintiffs,  to  take  advantage 
of  its  priority  of  execution.  Per  Drake,  J.: 
.  (1)  A  term  in  a  summons  signed  by  a 
,  judge,  "In  the  meantime  let  all  proceedings 
be  stayed,"  does  not  operate  as  a  stay,  but 
only  as  an  intimation  that  ijpon  its  return 
a  stay  will  be  asked  for.  (2)  The  regis- 
tration of  a  judgment  against  lands  is  not- 
a,  breach  of  an  order  staying  proceedings 
upon  it.  (3)  Judgment  for  a  bona  n fide 
debt  consented  to  with  the  object  of  giving 
one  creditor  a  pl^iority  over  another,  is  not 
a  collusive  judgment  or  within  the  prohibi- 
tion of  the  Act.  The  Edison  General  Elec- 
trio  Company  v.  The  Ya/nCouver  &  New 
Westminster  Tramway  Oompany  amd  The 
Bank  of  British  Columbia,  4  B.C.R.  460; 
1897,  A.C.  193.     : 

O.  Draining  up. 

Ambiguity.] — ^It  is  incumbent  on  a  suc- 
cessful party  to  take  care  that  any  order  or 
judgment  in  his  favour  is  drawn  up  ia- clear 
and  unmistakable  language,  otherwise  the 
l^enefit  of  any  doubt  as  to  its  scope  which 
cannot  be  resolved  by  reference  to  any 
prior  or  contemporaneous  record  or  other 
competent  document,  should  be  given  to  the 
party  aggrieved.  Belcher  v.  McDonald,  9 
'    B.C.R.  377. 

D.  Amendment. 

Exeefilve  amount.] — ^Where  judgment  in 
default  of  defence  is  entered  ,for  an  exces- 
sive amount,  the  Court  may  have  it 
amended  by  the-  insertion  of  the  proper 
amount.  MoKimnon  v.  LewthwaAte,  20 
B.C.R.  55. 


E.  Modification. 

1.  Alteration   of.]^A  judge  has  power 
to   alter   his   decree   in   matters    of    detail 


before  it  has  been  drawn  up  and  settled, 
but  has  no  power  to  virtually  reverse  it. 
The  Zamlesi  v.  The  Dutard,  2  B.C.K.  91. 

2.  Re-argument  after,  and  ▼arying 
before  order  drawn  up.] — ^Upon  an  appeal  • 
from  an  order  discharging  a  defendant  from 
ca.  sa.,  the  Court  hbld  that  the  defendant 
was  entitled  to  be  discharged  on  a  point 
not  taken  by  counsel,  and  delivered  a  verbal 
judgment  dismissing  the  appeal  without 
(costs.  The  next  day,  before  the  order  was 
drawn  up,  counsel  for  plaintiff  brought 
authorities  to  the  attention-  of  the  Court 
contrary  to  the  view  upon  which  the  appeal 
was  dismissed,  and  asked  leave  to  re-argue: 
— ^Held,  that  it  is  the  discretion  of  the 
Court  to  vacate  an  order  before  it  is  drawn 
up.    Kimpton  v.  McKay,  4  B.C.R.  196. 


U.  Effect  and  CoNotusivENEss. 
A.  In  general. 

Precedent — ^Pronouncement   effects    a.] 

^-An  order  once  pronounced  will  be ,  given 
effect  to  and  followed  by  every  judge  and 
Court  of  inferior  or  co-ordinatp  jurisdiction, 
and  no  order  will  bS  made  inconsistent 
therewith.    Gabriel  v.  Megher,  3  B.C.R.  159. 


B.  Setting  aside.  ^ 

1.  Fraud.] — ^Where  a  judgment  has  been 
obtained  by  fraud,  the  Court  has  jurisdic- 
tion in  a  subsequent  action  brought  for 
that  purpose,  to  set  the  judgment  aside. 
Richards  v.  Williams,  11  B.C.R.  122. 

2.  Election.] — The  plaintiff  brought  an 
action  against  the  defendant'  company  and 
sought  also  to  recover  in  debt  against  the 
defendant  bank  under  sec.  88  of  the  Bank 
A.ct  (Caji.  Stat.,  1913,  c.  9)  ;  the  defendant 
company  not  having  entered  an  appearance, 
judgment  was  signed  against  the  defendant 
company  and  the  plaintiff  proceeded  with 
his  action  against  the  bank;  the  bank  con- 
tended that  the  plaintiff  had  elected  by 
signing  judgment  against  the  company  and 
was  thereby  debarred  from  proceeding 
against  it;  the  plaintiff  thereupon  obtained 
an  order  vacating  the  judgment  against  the 
company  and  sought  to  recover  solely  from 
the  banki—rHel^,  that  assuming  that  the 
judgment  against  the  company  was  improp- 
erly set  aside,  yet  the  fact  of  so  signing 
judgment  did ,  not  jjperate  as  a  conclusive 
election  and  did  not  therefore  bair  the  action 
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against  the  bank.  Mdiorg  amd  others  v.  The 
Boyal  Bank  of  Omada,  19  B.C.K.  514. 

3.  Vacation — Setting  aiide  of  judgment 
delivered  in.] — ^Where  a  trial  was  called 
before  vacation,  but  not  proceeded  with, 
and  was  adjourned  to  a  day  in  vacation  and 
then  proceeded  with  in  the  defendant's 
absence,  the  judgment  may  be  set  aside,  as 
the  trial  was  not  "pending"  within  the 
meaning  of  Rule  736  (d)  and  so  could  not 
be  heard  in  vacation.  Green  y.  Stussi,  6 
3.O.R.  193. 


O.  Who  may  attack.    ^^ 

Purchaser  at  sheriff's  sale.} — A  pur- 
chaser at  sheriff's  sale  under  a~writ  of  fi. 
fa.,  has  no.  status  to  question  a  subsequent 
judgment  of  the  Court  setting  aside  the 
judgmieat,  except  by  intervening.  Spiers  v. 
The  Queen  and  Ooriould,  4  B.C.R.  388. 


III.  The  Lien. 

1.  Registration  of.] — ^A  registered  judg- 
ment binds  only  the  interest  of  the  debtor 
existing  at  the  time  of  registration,  and 
therefore  caimot  affect  a  mortgage  already 
given  by  the  debtor,  although  such  mort- 
gage is  not  registered  before  the  judgment. 
Yorkshire  Quwraritee  and  Securities  Cor- 
poration V.  Edmonds,  7  B.C.K.  348. 

2.  Sale  of  land  under  Judgments  Act 
-^Equitable  mortgagee — ^Notice.] — ^In  1891, 
O'Brien  pre-empted  provincial  Crown  land, 
and  in  1898,  Manley  obtained  a  judgment 
against  him  which  provided  that  he  might 
cut  timber  from  off  O'Brien's  pre-emption 
and  apply  the  proceeds  in  satisfaction  of 
the  judgment,'fl,nd  which  restrained  O'Brien 
for  six  months  from  cutting  or  selling  tim- 
ber. Manley  registered  his  judgment  in 
1899.  In  January,  1900,  O'Brien  agreed  to 
sell  to  Mackintosh  the  timber  for  $1,500 
payable  at  various  times,  part  of  the  con- 
sideration being  the  fees  payable  to  the 
Crown  for  Crown  grant  and  on  these  being 
advanced  by  Mackintosh,  the  Crown  grant 
was  delivered  to  him  as  security  for  suet 
advance.  Plaintiff  moved  for  liberty  to  sell 
the  land  under  his  judgment,  and  Drake,  J., 
made  an  order  for  sale,  and  holding  that 
Mackintosh,  being  an  equitable  mortgagee, 
was  excluded  by  the  statute: — ^Held,  that 
the  sale  should  be  subject  to  Mackintosh's 
interest.  Manley  v.  O'Brien:  In  re  Mack- 
intosh, 8  B.C.R.  280. 


3.  Unregistered  interest  in  land.] — ^The 
Judgments  Act  (B.C.S.  1908,  o.  26,  sec.  3), 
gives  the  judgment  creditor  only  a  right  to 
register  his  judgment  against  the  interest 
in  lands  beneficially  owned  by  the  judg- 
ment debtor.  Entwisle  \.  Lenz  &  'Leiser,  14 
B.C.R.  51. 

4.  Rights  of,  with  respect  to  legatee.] 
—In  1874,  one  E.  H.  became  entitled  to  a 
general  legacy  of  $10,000;  bequeathed  to  him 

-by  his  brother  J.,  who  appointed  as  his 
executor  another  brother  T.,  with  whom  he 
was  in  partnership.  On  J.'s  death,  T. 
entered  into  possession  of  the  whole  part- 
nership property,  and  paid  half  the  legacy 
to  E.  in  1875.  E.  sued  T.  and  recovered 
judgment  by  default  for  the  balance  on 
January  24th,  1889,  w^lieh  judgment  was 
registered  February  28th,  1889.  In  the 
meantime  T.  had  charged  the  whole  prop- 
erty for  large  sums  to  various  creditors, 
who  obtained  and  registered  judgments 
before  Janua,ry  24th,  1889^  before  which 
date  also  judgment  was  obtained  against  T., 
and  registered  by  a  simple  contract  credi- 
tor C.  Receivers  having  been  put  in  pos- 
session of  T.'s  estate,  sold  the  same  udder 
ijrder  of  Court,:  and  after  certain  mortgage 
debts  and  expenses  were  paid  off  with  the 
sanction  of  the  Court,  the  balance  left  was 
insufficient  to  .  pay  off  the  charges  regis- 
tered before  E.'s  judgment.  In  an  action 
by  E.  for  an  inquiry  as  to  what  assets  of  J. 
came  into  hands  of  T.,  or  the  receivers,  to 
have  his  judgment  declared  entitled  to 
priority  over  the  other  registered  charges 
and  to  restrain  the  receivers: — ^Held,  that 
the  action  lay  as  against  the  simple  con- 
tract creditor  C,  but  not,  semble,  as  against 
the  secured  creditors,  by  reason  of  sub-sees. 
32-36  of  the  Land  Registry  Act.  Essekiel 
Harper  v.  Thaddeus  Harper,  Thomas  Dixon 
Galpin,  Henry  Slye  Mason,  The  GanaMan 
Padfio  Land  ancT  Mortgage  Cornpany, 
Limited,  The  British  GolvmMa  Land  and 
Investment  Agency,  Limited,  John  Cameron 
and  Henry  Slye  Mason  and  James  Charles 
Prevost,  as  Receivers  of  the  Estate  of  the 
saAd  Thaddeus  Harper,  2  B.C.R.  l5;  21 
S.CJl.  273. 

See  A;ppEAX. 

,  See  Conflict  oe  Laws. 

See  CotTBTS. 

See  Estoppel. 

See  Pbactice. 

See  Registration  of  Lands. 
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JURY. 

I.  Eight  To  Tmai.  by  Jtjet,  495. 
II.  Application  fok,  497. 

A.  In  general,  497. 

B.  Time  for  appUoation,  497. 

C.  On  disagreement,  497. 

III.  Impakelling :     Selection:     Com- 
petency, 498.  V 

A.  In  general,  498. 

B.  Number,    498. 
O.  Challenge,  498. 

IV.  Special  Juey,  499. 
V.  General  Veedict  and  Questions,  500. 

VI.  DiSCHABQE,    501. 


I.  Right  to  Trial  by  Juby. 

1.  Waiver  of.]— An  action  by  an  engineer 
for  making  an  examination  and  report  upon 
a  mineral  claim,  in  which  the  defence  denied 
the  contract  and  set  up  that  the  report 
made  was  unsatisfactory  and  of  no  value, 
is  within  r.  333;  and  either  party  is  entitled 
to  trial  by  a  jury.  The  action  had  been 
brought  down  to  trial  without  a  jury,  and 
been  postponed,  and  the  evidence  of  a  wit- 
ness subsequently  taken,  de  bene  esse: — 
Held,  that  the  facts  did  not  amount  to  a 
waiver  of  the  right  to  a  jury,  or  constitute 
an  agreement  to  try  without  a  jury.  Fer- 
guson V.  Thain,  3  B.C.R.  447. 

2.  Advent  action.] — ^In  an  action  to 
enforce  an  adverse  claiih,  and  for  a  declara- 
tion that  the  plaintiff  was  entitled  to  the 
right  of  possession  to  that  portion  of  the 
"Paul  Boy"  mineral  claim  in  conflict  with 
the  "Lookout"  mineral  claim  and  that  the 
"Lookout"  be  declared  invalid,  the  defend- 
ants asked  for  a  jury: — ^Held,  that^  as  the 
relief  prayed  was  such  as  could  not  have 
befen  obtained  in  a  common  law  action  prior 
to  the  Judicature  Acts,  the  issues  were  not 
proper  for  trial  by  a  jury.  -  Corivn  v. 
Lookout  Mining  OMd  Milling  Company 
(Foreign),  5  B.C.R.  281. 

3.  Scientific    investigation.]  —  By    Rule 
>     331,  a  judge  may  direct  a  trial  without  a 

jury  of  any  issue,  which  previous,  to  the 
Judicature  Act  could,  without  "any  consent 
of  parties,  have  been  tried  without  a  jury, 
•  arid  by  r.  332  he  may  direct  the  trial  with- 
out a  jury  of  any  issue,  requiring  any 
scientific  investigation  which  in  his  opinion 
cannot  conveniently  be  made  with  a, 
jury.  In  a  mining  suit  respecting'  extra 
lateral  rights,  the  plaintiff  company  sued 
for  an  injunction  restraining  the  defendant 
company  from  sinking  an  incline  shaft    in 


plaintiff's  claim,  and  for  damages.  The 
defence  was  that  the  incline  shaft  was  com- 
menced within  the  lmes_of  defendant's  loca- 
tion upon  a  vein,  the  apex  of  which  ■  lay 
inside  such"  surface  lines  extended  down- 
ward vertically,  and  that  that  vein  had 
been  followed  upon  its  dip.  The  plaintiff 
company  applied  for  a  trial  with  a  jury; — 
Held,  that  before  the  Judicature  Act  the 
plaintiff  company  would  have  had  the  right 
to  have  the  case  tried  by  a  jury,  and  that 
it  has  it  now  luider  r.  331,  but  that  there 
was  an  issue  in  the  action  requiring  scien- 
tific investigation  which  could  not  conveni- 
ently be  tried  by  a  jury,  Iron  Mask  V. 
Centre  Sta^,  6  B.C.R.  474. 

4.  Local  investigation  — ;^  Expert  wit- 
nesses.]— Order^  refusing  a.  jury  in  which 
the  principal  issue  was  the  amount  of 
damage  caused  by  fire  to  standing  timber, 
which  would  have  to  be  found  by  a  large 
number  of  expert  witnesses;  upheld  as  com- 
ing within  the  authority  conferred  by  Order 
XXXVI.,  r.  5.  Glarkson  v.  Nelson  and  Fort 
Sheppard  Railway  Company,   17  B.C.R.  24. 

5.  Prolonged  examination  of  docu- 
ments/] —  The  defendants  applied  for  an 
order  for  a  trial  with  a  jui^  on  the  ground 
that  the  pleadings  showed  a  common  law  , 
action.  The  plaintiffs  relied  upon  their  affi- 
davit for  discovery  in  answer,  the  schedule  of 
documents  setting  forth  900  documents.  The 
application  was  dismissed.  On  appeal,  the 
schedule  «f  documents  was  not  included  in 
the  record: — Held,  that  as  it  might  appear 
from  the  schedule  that  the  trial  would 
involve  a  prolonged  examination  of  docu- 
ments, the  Court-  cannot  review  the  order 
in  its  absence.  Wilson  T.  Henderson  {No. 
2),  19  B.C.R.  46. 

6.  Injunctibn.]  —  An  action  for  an 
injunction  is  proper  for  a  trial  by  a  jury. 
Canadicm,  Pacific  Railway  Co.  y.  Parke, 
5  B.C.R.  507.. 

7.  Rectification,  etc.,  of  deeds.] — Rule 
330,  providing,  "causes  or  matters  referred 
to  in  r.  81  of  these  rules  shall  be  tried  by 
a  judge  without  a  jury"'  is  imperative,  and, 
as  one  of  the  matters  referred  to  in  r.  81  is 
"the  rectifications  setting  aside  -or  cancella- 
tion of  deeds,  or  other  written  instruments," 
any  action  claiming  such  relief  must  be 
tried  without  a  jury,  though  the  issue 
involved  might  otherwise  be  proper  for  tria^ 
by  a  jury.  Stewart  v.  Warner,  4  B.C.R. 
298. 

8.  Will — Action  to  set  aside — ^Fraud — 
Undue    influence.] — ^In    an    action    to    set 
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aside  a  will  on  the  ground  that  it  was 
obtained  by  fraud  and  undue  influence,  the 
plaintiff  asked  for  a  jury:— Held,  that  the 
action  was  one  of  those  referred  to  in  r. 
81,  and  as  such,  according  to  f.  330,  must 
be  tried  without  a  jury.  Bopper  v.  Dwns- 
muir   CNo:  1),  10  B.C.R.  17.' 

II.  Appucatidst  foe. 
A.  In  general. 

1.  Discretion.]  —  While  on  the  facts 
here,  the  judge  at  Chambers  was  right  in 
refusing '  a  jury,  yet,  in  any  event,  having 
exercised  his  discretion,  the  Court  of  Appeal 
will  decline  -to  interfere.  McArthur  v. 
Rogers,  17  B.C.R.  48. 

2.  Extending  time  for.] — ^In  an  action 
for  libel,  notice  of  trial  without  a  jury  was 
served  on  defendants  cOTthe  11th  of  May, 
and  on  the  6th  of  June  defendants  gave 
notice  under  Order  XXXVI^,  r.  2,  of  an 
application  for  an  order  extending,  the  time 
for  giving  notice  of:  trial  before  a  ju^e  and 
a  common  jury.  The  cause  of  the  delay  in 
giving  this  latter  notice  was  due  to  an  over- 
Bight  of  the  solicitor's  clerk : — ^Held,  that 
the  time  should  have  been  extended  in  the 
circumstances.  Clarke  v.  Ford-McGonnell, 
Limited,  and  W.McGomell,  16  B.C.R.  344. 

3.  Extending  time  for.]-^A  judge  has 
power,  under  r.  430,  to  extend  the  time  for 
filing  a  notice  of  trial  by  jury.  Here,  the 
action  being  one  for  negligence,  and  pecu- 
liarly "fitted  for  a  jury,  the  discretion  should 
be-exercised.  Williams  y.  British  Columbia 
Eleotrio  Railway  'Company,  Limited,  17 
B.C.E.  338. 

B.  Time  for  Application. 

1.  Application    {or,    before    joinder    of 

issue. ]^An  application  to  try  a  case  before, 
a  jury  made  before  joinder  of  issue  or  the 
time  for  the  -filing  of  same  is  preluature. 
Bank  of  Montreal  v.  Hajor  and  Eldridge,  5 
B.C.E.  155. 

2.  Summons  far,  before  order  amending 
defence  delivered — ^Whether  premature.] 
— An  application  for  change  of  venue  and 
trial  by  jury  after  an  order  made  giving 
leave  to  amend  defence,  but  before  delivery 
thereof,  is  premature.  Bank  of  British 
Columbia  v.  Oppenheimer,  7  B.C.R.  446. 

O.  On~Disagreement. 

Order  not  exhausted.] — ^Where  an  issue 
has  been  ordered  to  be  found  by  a  jury,  and 


the  jury  have  disagreed,  and  been  discharged 
without  giving  a  verdict,  the  order  for  trial 
by  jury  is  not  exhausted;^^  and  the  judge,  on 
motion  for  judgment,  cannot  direct  judg- 
ment to  be  entered  for  either  party.  Loo 
Chu  Fan  v.  Loo  Chock  Fan,  1  B.C.E.,  Pt.  II., 
172./ 

III.  Impanelling:   Selection: 
Competency. 

A.  In  General. 

1.  Separate  judicial  district.] — A  jury 
drawn  from  a  limited  part  of  the  shrievalty 
is  a  good  panel,  when  such  part  is  made  a 
Separate  judicial  district  for  the  purpose  of 
criminal  trials.  '  Sproule  v.  The  Queen,  1 
B.C.R.,  Pt.  II.,  219;    12  S.C.R.  140. 

2.  Special  direction,  to  sheriff- — ^When 
necessary.] — Where  an  action  is  to  be  tried 
at  the  Victoria  or  Vancouver  Civil  Sittings, 
held  pursuant  to  sec.  5  of  the  Supreme 
Court  Act  Amendment  Act,  1901,  a  special 
directioji  (imder  see.  69  of  the  Jurors'  Act) 
to  the  slieriff  to  summon  a  jury  is  necessary. 
Tanaka  v.  Russell,  9  B.C.R.  336. 

3.  Summoning  of  —  Procedure  on  — 
Whether  directory  or  imperative.] — ^If  on 
the  trial  of  an  action  in  the  Supreme  Court 
twenty  persons  do  not  appear  from  which 
a  jury  may  be  selected,  the  panel  may  be 
quashed.  The  provisions  of -the  Jurors  Act 
relating  to  the  procedure  to  be  followed  by 
the  sheriflF  in  summoning  a  jury  are  not 
imperative,  but  directory,  and  an  irregu- 
larity in  respect  thereto  is  not  ipso  facto 
a  ground  for  setting  aside  the  panel.  Ross 
V.  British  Columbia  Electric  Railway  Co., 
Ltd.,  7  B.C.R.  394.  '    ■ 


B.  Number. 

1.  Civil  cases  in  Cassiar  and  Kootenay.] 

— The  provisions  of  C.S.B.C,  c.  31,  sec.  57, 
providing  for  trial  of  civil  cases  before  a 
jury  of  eight,  are  in  force  in  the  electoral 
districts  of  Cassiar  and  Kootenay.  Hogg 
V.  Farrell,  4  B.CR.  534. 

2.  Panel.] — If  on  the  trial  of  an  action 
in  the  Supreme  Court  twenty  persons  do  not 
appear  from  which  a  j^ury  may  be  selected, 
the  panel  may  be  quashed.  Ross  v.  British 
Columbia  Electric  Railway  Co.,  Ltd.,  7 
B.CR.  394. 


C.  Challenge. 


I 


Juror  serving  twice.] — The  fact  that  a 
member  of  a  special   jury  was  one  of  the 
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jurors  at  a  previous  trial  of  the  same 
action  is  a  good  ground  oif  challenge.  Ewr- 
ris  V.  Bunsireimr,  9  B.C.E.  303. 


>  rV.  Special  Jtjey. 

1.  When  granted.] — ^The  granting  of  a 
special  jury  under  C.S.B.C.,  c.  31,  sec.  44, 
as  amended  by  58  Vict.  (B.C.),  c.  12,  sec.  11, 
and  G.S.B.C.,  c.  64,  sec.  71,  as  amended  by 
52  Vict.  (B.C.),  c.  8,  sec.  5?  and  Order' 
XXXVI.,  is  not  as  of  right,  but  is  a,  discre- 
tion to  be  invoked  upon  special  circum- 
stances.    Ora/nstoim  v.  Bind,  5  B.C.R.  210. 

2.  When  granted.] — A  certificate  for  a 
special  jury  mil  not  be  granted  uuless  it  is 
shown  that  a  common  jury  cannot  ade- 
quately pass  upon  "the  facts  in  issue.  Cross 
V.  Esq^dmaU  mid  NanoMno  Railway  Oom- 
poTCj/,,  14  B.C.E..  329. 

3.  Order  exhausted.] — ^Pursuant  to  an 
order  therefor  a  trial-  was  had  with  a 
special  jury;  on  appeal  a  new  trial  was 
ordered: — Held,  that  the  order  for  a'  special 
jury  was  not  exhausted,  and  a.  summons 
for  a,  special  jury  on  the  new  trial  was 
unnecessary.  Alasjca  Packers  Association 
V.  Spenoer,  11  B.C.R.  138. 

4.  Order  exhausted.] — Pursuant  to  an 
order '  therefor  a  trial  was  had  with  a 
special  jury;  on  appeal  a  new  trial  was 
ordered:— Held,  that  the  order  for  a  special 
jury  was  not  exhausted  by  the  abortive  trial, 
and  that  as  there  had  been  no  amendment 
of  the  pleadings  or  change  in  the  circum- 
stances, the  order  was  not  provisional  in  its 
nature.  Alaska  Packers  Association  v. 
Spencer,  11  B.C.E,.  280. 

5.  Special  jury  —  Striking  of,  when 
more  than  two  parties.] — Defendants,  in 
the  original  action,  cpunterclaimed  against 
the  plaintiff  and  one  E.  On  defendants' 
application  an  order  for  a  special  jury  was 
made,  the  plaintiflF  and  R.  acquiescing.  On 
the  striking  of  the  jury  the  sheriff  refused 
to  allow  E.  to  take  any  part,  and  plaintiff 
then  applied,  under  r.  157,  to  strike  out  the 
counterclaim  because  of  the  impossibility  of 
properly  striking  a  special  jury  where  there 
are  more  than  two  parties  :^ — Held,  dismiss- 
ing the  summons,  that  plaintiff  had  no  right 
to  make  the  application.  As  E.  acquiesced 
in  the  order  for  a  special  jury  when  it  was 
made,  and  had  not  appealed,  a  challenge  to 
the  array  by  his  counsel  at  the  trial  was 
overruled.  Bank  of  British  North  America 
V.  Robert  Ward  &  Co.,  Limited  Liability,  9 
B.C.E.  49. 


_6.  Fees  when  not  serving.] — ^A  special 
juror  is  entitled  to  $2  for  each  day's  attend- 
ance at  Court  whether  he  serves  or  not,  and 
whether  in  order  to  attend  Court  he  travels 
from  his  place  of  residence  or  ^ot;  if  he  so 
travels  he  Is  entitled  to  mileage.  Taylor 
v.  Drake,  9  B.C.E.  54. 


V.  General  Veedict  and  Questions. 

1.  Negligence.] — ^In  an  action  founded 
on  negligence  it  is  advisable  that  specific 
questions  should  be  submitted  to  the  jury 
to  enable  them  to  state  the  special  grounds 
on  which  they  find  negligence  or  no  negli- 
gence. Alaska  Packers  Association  v. 
Spencer,  10  B.CE.  473;    35  S.C.E.  362. 

2.  Duty  of  judge.] — A  judge  is  bound 
to  submit  questions  to  the  jury  if  requested 
to  do  so.  Alaska  Packers  Association  v. 
Spencer,  10  B.CE.  473. 

3.  Right  to  general  verdict.] — If  either 
party  asks  that  the  jury  return  a  general 
verdict,  then,  the  jury  must  do  so  unless 
they  are  unable  to  agree.  Maoleod  V. 
McLaughlin,  13  B.C.E.  16. 

4.  Questions.]  —  It  is  unnecessary  for 
thctrial  judge  to  invite  the  jurors  to  decline 
to  answer  questions  he  is  about  to  submit 
to  them.  Jurbrs  are  a  part  of  the  Court, 
and  it  should  be  assuined  that  they  desire  to 
do  their  duty  and  assist  the  Court  in  rightly 
deciding  the  case.  McElmon  v.  British 
Columbia  Electric  Railway  Com/pony,  18 
B.CE.  522. 

5.  Questions.] — Observations  as  to  the 
duty  of  trial  judges,  particularly  in  negli- 
gence actions,'  to  submit  questions  to  be  con- 
sidered by  the  jury,  and  of  counsel  not  to 
interfere  in  the  exercise  of  that  duty.  Armi- 
show  V.  British  Columbia  Electric  Railway 
Compcmy,  18  B.C.E.  152. 

6.  General  verdict.] — In  an  action  for 
damages  imder  the  Families  Compensation 
Act  the  jury,  in  answering  questions,  found 
that  the  defendant's  negligence  consisted  of 
"insufficient  precautions,"  but  they  did  not 
answer  the  question,  "Was  the  defendant's 
system  defective?"  In  answer  to  questions 
put  to  him  by  the  judge,  the  foreman 
explained  "that  the  jury  looked  at  it  as  if 
proper  precautions  were  not  taken,  but  that 
they  do  not  feel  that  they  are  able  to  find 
whether  there  was  a  defective  system  or  not." 
Further  conversation  between  the  judge  and 
the  foreman  made  it  appear  that  the  jurors 
were  confused  as  to  the  meaning  of  the  word 
"system."      The  judge  then  sent  the  jury 
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back,  when  they  returned  a  general 'verdict 
in  favour  of  the  plaintiff: — Held,  on  appeal, 
that  when  the  jury  found  the  precautions 
taken  were  insufficient  they,  in  effect,  found 
that  the  system  was  defective,  and  they  were 
justified  in -bringing  in  a  general  verdict. 
Ellis  v.  British  Columhia  Electric  Railway 
Company,  Limited,  20  B.C.E.  43. 

7.  Cross-examining.] — A  jury  should 
not  be  cross-ej^amined,  as  such  a  procediire 
is  calculated  to  induce  1;he  jury  to  insist  on 
its  undoubted  right  ,to  return  a  general  ver- 
dict. Steves  V.  District  of  South  Vancou- 
ver, 6  B.C.R.  17. 

8.,  Conatruction  of  answer*.] — ^In  con- 
struing a  jury's  verdict,  consisting  of  a 
numher  of  answers,  the  whole  verdict  must 
be  taken  together  and  construed  reasonably, 
regard  being  had  to  the  course  of  the  trial. 
Marshall  v.  Gates,  10  B.C.R.  153. 

9.  Findings  equivalent  to  a  general  ver- 
dict. ]^-Where  a  jury  make  special  findings 
and  also  find  damages,  this  is  equivalent  to 
a  general  verdict  for  the  plaintiff,  supple- 
menting the  special  findings  and  importing 
such  as  are  necessary  to  a  general  verdict. 
Scott  v.  British  Columbia  MilUng  Co.,  3 
B.C.K.  221. 

10.  New  trial.]  ^-The  only  object  in  sub- 
mitting questions, to  the  jury  is  to  ascertain 
if  they  apprehend  the  case.  But  if  the  judge 
does  not  submit  questions,  it  is  no  ground 
for  a  new  trial  if  he  has  properly  instructed 
the  jury  on  the  law.  Snow  v.  Crow's  Nest 
Pass' Coal  Co.,  13  B.C^R.  145. 

VI.  Discharge. 

After  discharge.]  — Whatever  is  done 
with  reference  to  the  jury  after  its  discharge 
is  a  nullity.  Waterlamd  y.City  of  Green- 
wood,^8  B.C.R.  396. 

See   CONTBACT. 

See  Cbiminal  Law. 

See  Nboligence. 

See  Practice. 


LANDLORD  AND  TENANT. 

I.  Agreement  roE  Lease,  502. 
II.  Lease,  502. 

A.  General  words,  502. 

B.  Termination,  502. 

1.  By  surrender,  502. 

2.  By  forfeiture,  503, 

3.  By  operation  of  law,  504. 
G.  Assignment:    sub-letting,  504. 

III.  Fixtures,  505. 


I.  Agreement  fob  Lease. 

Agreement    for    lease  —  Unc^Wnty— 
Statute    of    Frauds  —  Damages.]  —  In   an 

action  for  not  delivering  possession  of  prem- 
ises, the  document  set  up  as  a  lease  was: 
"Received  from  J.  C.  McLennan,  the  sum  of 
$15,  being  part  payment  on  premises  now 
occupied  as  a  barber  shop,  on  west  side  of 
Fourth  Street,  between  A.  Avenue  and  Front 
Street,  said  sum  to  apply  on  rent  for  prem- 
ises aforesaid,  from  Noyember  1st,  1896. 
Rent  to  be  paid  in  advance.  S.  Millington." 
The  only  evidence  of  damages  was  that  the 
plaintiff  had  purchased  a  tobacconist's  stock 
in  view  of  occupying  the  premises  at  the 
date  meationed,  and  being  unable  to  get 
other  suitable  premises,  had  made  a  loss  on 
the  goods : — ^Held,  that  there  was  no  evi- 
dence of  legal  damage.  McLennan  v.  Mil- 
Ungton,  5  B.C.R.  345. 


II.  Lease. 

A.  General  Words. 

Privileges  not  specified  in  lease  con- 
ceded.] — ^Before  the  construction  of  a 
building  by  the  defendant  the  plaintiff 
agreed  to  rent  a  shop  in  the  proposed  build- 
ing. The  lease,  in  the  short  form,  made  In 
pursuance  of  the  Leaseholds  Act,  described 
the  premises  by  metes  and  bounds,  without 
specifying  any  privileges.  Plaintiff,  after 
entering,  demanded  use  6t  water  closet  and 
a  place  for  storing  coal,  and  defendant  eon- 
ceded  the  right: — Held,  that  the  plaintiff 
was  entitled  to  an  injunction  restraining 
defendant  from  interfering  with  his  tight 
of  access  ta  the  closet  and  his  right  to  store 
coal  in  rear  of  premises.  Ross  v.  Eender- 
son,  8  B.Cai.  5. 

B.  Termination. 

1.  By  Surrender. 

I.  Giving  up  keys.] — ^Plaintiff  let  a 
store  to  H.  A.  &,  Co.,  who  afterwards  exe- 
cuted an  assignment  for  the  benefit  of  credi- 
tors to  defendant,  who  did  not  take  posses- 
sion of  the  premises.  Plaintiff,  on  the  third 
day  after  the  assignment,  requested  Jknd 
obtained  from  H.  A.  &  Co.  the  keys  bf  the 
premises,  which  s^ie  proceeded  to  clean  up 
and  put  in  repair,  and-  she  took  down  a  sign 
board  having  on  it  the  firm  name  of  H.  A. 
&  Co.  and  painted  the  name  out.  Plaintiff 
afterwards  sued  for  a  declaration  that  she 
was  entitled  to  a  privileged  claim  against 
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the  estate  for  rent  accruing  due  after  the 
assigiL^^t: — Held,  that  there  had  been  a 
surrender  of  the  premises  to  the  landlord 
by  act  and  operation  of  law.  Gold  v.  Boss, 
10  B.CE,.  80.  ' 

2.  Notice.] — ^Under  a  lease  for  a  term 
of  five  years,"  commencing  from  the  22nd  of 
September,  1902,  the  lessee  had  an  option  of 
a  further  term  of  five  years,  provided  he 
gave  six  months'  notice  of  his  intention  to 
exercise  such  optioil.  He  continued  in  occu- 
pation after  the  termination  of  the  first  five 
years,  but  on  the  8th  of  February,  1908,  he 
wrbte  to  one  of  the  owners  who  had  pur- 
chased from  the  origin^.!  landlord,  agreeing 
to  "take  off"  two  years  from  his  lease: — 
Held,  that  the  lessee  had  surrendered  his 
lease.  Oreenwood  v.  Banoroft,  17  B.C.R. 
151. 
.  3.  Recovery  of  rent  on.]^The  defend- 
-ant  leased  the  plaintiil  a  business  premises 
for  23  months  at  $500  a  month,  it  being  a 
term  of  the  lease  that  the  first  and -last 
months'  rent  be  payable  in  advance.  The 
plaintiff  paid  the  two  months'  rent  and  took 
possession.  During  the  term  the  parties 
agreed  in  writing  to  cancel  the  lease  and 
grant  a  new  lease  to  another  person  on  sim- 
ilar terms.  The  agreement  was  carried  out, 
the  old  lease  being  cancelled  ^nd  a  new  lea^e 
given  the  second  lessee,  who  entered  into  pos- 
session and  paid  the  first  and  last  months' 
rent  in  advance.  In  an  action  for  the 
recovery  of  the  last  month's  rent  paid  by 
tlie  first  lessee: — ^Held, -that  the  agreement 
for  cancellation  of  the  lease  made  no  provi- 
sion in  respect  of  the  last  months'  rent,  and 
all  the  terms  of  the  lease  (except,  as  pro- 
vided for  in  said  agreement)  were  finally 
settled  by  its  cancellation.  Perrin  v. 
\An,tlers  Realty  Company,  Limited,  20  B.C.R. 
28. 

2.  By  Forfeiture. 

1.  Re-entry.] — There  is  no  forfeiture  for 
non-payment  of  rent  until  the  lessor 
re-enters  and  declares  the  Itease  forfeited. 
Balagno  v.  he  Roy,  18  B.C.R.  127. 

2.  Relief  against.] — Plaintiff,  as  lessee, 
and  defendant,  as  lessor,  on  the  1st  of 
JAuary,  1906,  entered  into  a  lease  for  a 
term  of  five  years,  at  a  rental  of  $70  per 
mohth,  in  advance,  with  a  provis6  for  for-, 
feiture  and  re-entry  after  15  days'  default  in 
payment  of  rent,  together  with  an  exclusive 
option  of  purchase  on  terms  named.  Plaintifl' 
being  absent  in  December,  1906,  and  up  to 
the    23rd   of   January,    1907,    inadvertently 


allowed  the  rent  for  January  to  fall  into 
arrear,  but  on  the  latter  date,  tendered 
defendant,  through  her  solicitor,  she  herself 
being  inaccessible,  the  rent  for  January  and 
February,  and  also  offered  to  defray  any 
costs  incurred.  Defendant  had  in  the  mean- 
time, through  her  bailiff,  taken  and  retained 
possession.  There  was  evidence  of  an  oral 
arrangement  that  in  the  event  of  the 
plaintiff's  absence  at  any  time  the  forfeiture 
clause  for  non-payment  in  advance  would 
not  be  enforced  r^Held,  that,  no  third  party 
interests  having  intervened,  plaintiff  was 
entitled  to  relief  against  forfeiture,  both  as 
to  the  term  and  the  option,  and  that,  the 
case  coming  within  r.  976  of  the  Supreme 
Court  Rules,  1906,  plaintiff  should  also  get 
the  costs  of  the  action.  Huntting  v.  Mac- 
Adam,  13  B.C.R.  426. 

3.  Relief  against.]  —  WhM-e  under  a 
lease  the  rent  was  payable  monthly,  but  the 
lessee,  without  objection  by  the  lessor,  was 
in  the  iabit  of  paying  several  month's  rent 
at  one  time,  and  five  months'  rent  was  in 
arrear  and  a  notice  of  re-entry  had  been 
served,  whereupon  the  lessee  at  once  ten- 
dered to  the  lessor  all  rent  due,  which  was 
not  accepted,  the  lessee  was  held  to  -be 
entitled  to  relief.  Balagno  v.  Le  Ray,  18 
B.C.R.  127.  . 

3.  By  Operation  of  Law. 

Hotel  premises^—Lease  of,  irhere  not 
up  to  requirements  of  bye-Ia^r.] — Premises 
in  Vancouver,  leased  for  use  as  a  hotel,  did  - 
not  fulfil  the  requirements  of  a  bye-law  in 
regard  to  the  njimber  of  bedrooms,  and  of 
this  both  the  lessor  and  lessee  were  aware 
at  the  time  the  lease  was  entered  inio.  The 
lessee  was  stopped  using  the  premises  as  a 
hotel  by  the  authorities: — ^Held,  in  an  action 
by  the  lessor  on  covenants  for  rent  and 
repair,  that  the  lease  was  void  ab  initio, 
and  the  maxim  in  pari  delicto  j)0ti6t  est 
conditio  defendentis  applied.  Even  if  the 
lease  were  not  void  ab  initio  it  became  void 
by  the  action  of  the  authorities  in  stopping 
the  further  use  of  the  premises  as  a  hotel. 
Biphey  v.  Sdutto,  10  B.C.R.  187. 


C.  4-ssignment :    Suh-letting. 

Covenant  not  to  assign  —  Whether 
includes  sub-letting.] — A  lease  of  land  for 
25  years,  containing  a  covenant  by  the  lessee 
not  to  assign  without  leave,  was  executed 
xjontemporaneously   with   an   agreement   by 
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the  lessee  to  purchase  -from  the'  lessor  a, 
building  on  the  land,  which  agreement  con- 
tained a  covenant  by  the  lessee  to  pay  the 
purchase  money  by  instalments  and  to 
insure,  and  gave  the  lessor  the  right  to  can- 
cel the  agreement  "upon  breach  of  any  of 
the  covenants  herein  contained."  The  only 
reference  to  the  agreement  in  the  lease  was 
contained  in  a  lyroviso,  "The  first  month's 
rent  to  be  paid  on  the  execution  of  an  agree- 
ment of  even  date,"  etc.  The  lessee  sub-let 
the  premises  for  ten  years,  and  did  not  pay 
the  instalments  of  purchase  money  under 
the  agreement,  or  insure.  The  action  was 
to  cancel  the  agreement,  lease  and  sub-lease 
for  such  bre'aches.  The  sub-lessee  set  up  in 
his  defence  that  the  lease  and  sub-lease  were 
_  registered,  and  that  the  agreement  was  not, 
and  claimed  the  benefit  of  the  Land  Registry 
Act,  sec.  35  (a)  : — Held,  that  a  sub-lease  is 
not  a  breach  of  a  covenant  in  a  lease  not  to 
assign.      Griffiths  v.  Camonioa,  5  B.O.E.  67. 

III.    FliTUKES. 

1.1^  Onus  of  proof  as  to  annexation.] — : 

In  a  dispute  as  to  the  degree  and  object  of 
the  annexation  of  buildings  erected  upon 
demised  land  by  the  tenant,  the  onus  of 
showing  that  in  the  circumstances  in  which 
they  were  placed  upon  the  land  there  was 
an  intention  that  they  should  become  part 
of  tlie  freehold  lies  upon  the  party  who 
asserts  that  they  have  ceased  to  be  chattels. 
Bing  Kee  v.  Yick  Ohong,  43  g.C.E,.  334. 

2.  Sale  of  Goods  Act.] — Grill  and 
kitqhen  fixtures  were  supplied  and  installed 

-by  their  owners  in  a  hotel,  under  a  condi- 
tional sale  agreement  with  the  lessee  of  the 
hotel  whereby  they  were  to  remain  the  prop- 
erty of  the  owner  until  they  were  paid  for. 

•  The  agreement  was  not  filed  under  the  Sale 
of  Goods  Act.  The  landlord  allowed  the 
lessee  to  attach  the  said  fixtures  to  the 
premises  upon  the  understanding  that  the 
articles  were  to  remain  attached  to  the  free- . 
hold  and  become  the  landlord's  prdperty: — 
Held,  in  an  action  by  the  vendors  for  the 
recovery  of  the  articles,  thajt  thej  had  no 
title  to  them  as  against  the  landlord.     Hay- 

jjoard  &  Dods  v.  Lim  Bang,  19  B.Q.K.  381. 

3.  Trade  fixtures.]  —  Plaintiff  Bank 
rented  a  building  into  which  it  moved  a 
safe  for  the  purpose  of  its  banking  business. 
The  landlords,  at  the  request  of  the  Bank, 
built  aroiftid  the  safe  a  brick  vault.  After 
occupying  the  building  about  a  year  the 
Bank  moved  into  premises  of  its  own,  and 
the  building  and  safe  were  used  by  succeed- 


ing tenants  until  the  sale  of  the  property 
to  defendants,  who  knew  nothing  of  an 
alleged  agreement  between  the  Bank  and  its 
landlords  as  to  the  right  to  remove  the  safe 
after  the  Bank  had  left  the  premises.  Dur- 
ing the  interim  between  the  removal  of  the 
Bank  and  the  sale,  certain  improvements 
were  effected  in  the  building,  one  of  which 
was  the  pulling  down  of  the  vault  and  the 
construction  of  a  mezzanine  floor  which  was 
partly  supported  by  the  safe: — ^Held,  that 
although  the  safe,  when  enclosed  in  the, 
vault,  became  a  fixture,  and  altjiough  it 
could  have  been  removed  with  the  consent 
of  the  original  owners  of  the  building,  yet 
the  right  of  removal  was  lost  wheji  the 
defendants  bought  the  premises.  The  Gana- 
-dicm  Bank  of  Gommerce  v.  Levjis  and  hems, 
12  B.C.R.  398. 


LAND   REGISTRY. 

Bee  Rbgistbation  of  Land. 


LEGISLATIVE   ASSEMBLY. 

Disqualification.]  — The  employment  by 
the  Dominion  Government  of  a  member  of 
the  British  Columbia  Legislative  Assenibly, 
a  barrister,  as  counsel  upon  an  arbitration 
involving  35  days'  attendance  in  Victoria, 
Toronto  and  Ottawa,  though  he  refused  to 
receive  counsel  fees  therefor,  disqualified 
the  member  under  Stat.  B.C.  1875,  sec.  1, 
providihg:  "No  person  accepting  or  holding 
any  oflice  or  employmeni,  permanent  or  tem- 
porary, to  which  an  annual  salary  or  any 
fee,  allowance  or  emolument  or  profit  of  any 
kind  or  amount  whatever  from  the  Domin- 
ion of  Canada  is  attached,  shall  be  eligible 
to  sit  or  vote  in  the  Legislative  Assembly." 
Barnard  v.  Walkem,  1  B.C  R.,  Pt.  I.,  120.  ' 


LIBEL. 

See  Defamation. 


LICENSING  LAW. 

See  Intoxicating  Liqtioes. 


LIEN. 

I.  In  Gbnebal,  507. 
II.  Bankebs,  507. 
III.  Vendors,  507. 
IV.  Innkeepers,  508. 
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I.  In  Genebal. 

As,  against   the    true    owner.] — K.    had 

purchased  a  quantity  of  furniture  from 
plaintiffs  under  a  hire  purchase  agree- 
ment, which  was  duly  registered,  but,  before 
completing  her  payments,  she  stored  the  fur- 
niture with  defendant,  a  warehouseman,  but 
without  the  knowledge  of  plaintiffs,  who 
some  months  afterwards,  on  discovering  the 
fact;  demanded  delivery  up  of  the  furniture 
under  the  terms  of  their  agreement.  Defend- 
ant refused  to  deliver  until  his  warehouse 
charges 'were  paid:— Held,  that  defendant 
was  not  entitled  to  retain  the  goods"  until 
his  charges  were  paid.  D.  A.  Smith,  Lim- 
ited V.  Camphell,  16  B.C.R.  505. 


II.  Bankers. 

Overdrawn  accounts — ^Partner's  separ- 
ate account.  ]-^Where  the  members  of  a 
firm  have  separate  prisate  accounts  with  the 
bankers  of -the  firm,  and  a  balance  is  due  to 
the  bankers  from  the  firm,  the  bankers  have 
no  lien  for,  such  balance  on  the  separate 
accounts.  Richards  v.  Bank  of  Britieh 
North  America,  8  B.C.R.  143,  209. 


III.  VendoBs. 

1.  Interposition  of  nominal  purchaser.] 

— Where  the  original  vendor  and  the  ulti- 
mate purchaser  are  the  real  parties  to  a  sale 
of  property,  the  vendor's  lien  is  not, 
destroyed  by  the  interposition  of  a  nominal 
purchaser  as  vendor  to  the  ultimate  pur- 
chaser. Kirk  and  Mv/sgra/oe  V.  Harvey,  18 
B.C.E.  645. 

2.  Personal  property.] — The  doctrine  of 
vendor's  lien  for  unpaid  purchase  money  is 
applicable  to  every  sale  of  personal  property, 
over  which  a  Court  of  Equity  assumes  juris- 
diction. VoMglian-Rhys  v.  Laidlam,  44 
S.C.E.  458. 

3.  Timber  licenses.] — A  sale  of  rights 
under  licenses  to  cut  timber  on  Crown  lands 
is  a  contract  for  the  sale  of  an  interest  in 
land,  and  the  timber  limits  are  subject  to 
a  vendor's  lien  for  unpaid  purchase  money. 
lUd. 

4.  Purchase  for  value  without  notice.] 
— In  order  to  protect  himself  against  the 
enforcement  bf  a  vendor's\lien,  a  defendant 
relying  on  the  defence  of  purchase  for  value 
without- notice  js  bound  to  allege  and  prove 
a  purchase  for  value  and  lack  of  notice  of 
the  lien.     Ihid. 


IV.  Innkeepers. 

Lien  for  board  —  Care  of  goods 
detained.] — A  person  retaining  goods  under 
an  innkeeper's  lien  for  board  must  take  xea- 
sonable  care  of  them.  Defendant,  an  inn- 
keeper, detained  plaintiff's  trunk  for  the 
amount  owed  to  him  for  board  and  lodging. 
Plaintiff  assisted  in  carrying  his  Irunk  to 
the  reading  room,  the  ordinary  baggage 
room  being  full.  The  trimk  was  broken 
open  and  several  articles  lost: — Held,  tljat 
the  fact  that  plaintiff  had  assisted  to  place 
trunk  in  the  reading  room,  there  being  no 
evidence  that  he  requested  that  the  trunk 
should  be  placed  there,  did  not  show  con- 
tributory negligence  on  his  part,  or  that  he 
accepted  the  risk  incurred  thereby,  nor  did 
it  discharge  the  liability  of  the  landlord  to 
take  reasonable  care.  Frank  v.  Berryma/n, 
3  B.C.R.  506. 


LIFE  INSURANCE. 

Bee  Insurance. 


LIMITATION  OF  ACTIONS. 

I.  In  General,  508. 
II.  Special  Statute,  509. 
III.  Acknowledgment,  509. 
IV.  Part  Patmen;t,  509. 


I.  In  General. 

1.  Obstruction  to  navigable  water*.] — 

The  right  to  continue  an  obstruction  to 
navigable  waters  cannot  be  acquired  by 
virtue  of  the  statute,  as  there  can  be  no 
presumption  of  a  grant.  McEwen  v.  Ander- 
son, 1  B.C.K.,  Pt.  II.,  308. 

2.  Mortgage — ^Redemption.] — An  exer- 
tion purchaser  of  an  equity  of  redemption 
is  entitled  to  redeem  only  upon  payment  of 
the  whole  arrears  of  principal  and  interest 
legally  recoverable  from  the  mortgagor,  and 
twenty  years  of  such  arrears  are  recoverable 
under  the  usual  covenajit  to  pay.  Kea/ry  v. 
Mason,  2  B.C.R.  48. 

3.  Mortgage.] — ^Under  a  deed  of  con- 
veyance intended  to  be  seeurity  only,  dated 
July  1,  1889,  of  wild  land  without  value, 
the  mortgagee,  for  over  twenty  years  before 
the  mortgagor's  suit  for  redemption,  per- 
formed the  only  act  of  possession  of  which 
it  appeared  to  be  capable,  namely,  he  paid, 
with  the  mortgagor's  acquiescence,  all  the 
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taxation  upon  it,  and  the  mortgagor  made 
no  payment  of  either  principal  or  interest 
and  had  repudiated  all  connection  with  the 
property:— Held,  that  the  suit  to  redeem 
was  barred.  Kvrhy  v.  Gowderoy,  1912,  A.C. 
599. 


II.  Special  Statute. 

Municipal  Act.] — The  statutory  provi- 
sion limiting  to  one  year  the  bringing  of 
actions  against  a  municipality  does  not 
apply  to,  actions  in  renj  in  the  Admiralty 
Court.  Kennedy  v.  The  Surrey,  11  B.C.E. 
499. 

III.  Acknowledgment. 

Promise  to  pay.] — ^A,  debt  collector  hav- 
ing accounts  placed  in  hi^  hands  by  both 
plaintiffs  and  defendant  for  collection, 
applied  to  the  defendant  for  payment  of  his 
account  which  was  statute-barred.  Defend- 
ant stated  that  plaintiiffs  would  never  press 
him  for  payment,  but  on  the  collector 
insisting,  defendant  instructed  him  to  hand 
over  to  plaintiffs  some  of  the  money  col- 
lected for  defendant.  The  collector  accord- 
ingly paid  in  $11.65  :^-Held,  that  from  the 
instructions  of  dejendant  to  the  collector  to 
pay  to  plaintiffs  some  of  the  moneys  col- 
lected for  him  (defendant)  could  be  inferred 
a  promise  to  pay  sufficient  to  take  the  debt 
out  of  the  statute, -and  wa,8  not  an  appro- 
priation of  a  particular  fund.  Goodaore  £ 
Sons  V.  Simpson,  15  B.C.R.  492. 


rv.  Part  Payment. 

Af teiL  writ  issued.] — ^Part  payment  of  a 
note  after  the  commencement  of  an  action 
upon  it  will  not  support  the  action  in 
answer  to  a  plea  that  the  cause  of  action 
did  not  accrue  within  six  years.  Walsh  v. 
Hermcm,  \3  B.C.R.  314. 


LUNACY. 


I.  Disabilities, 
II.  Pbactice, 


I.  Disabilities. 

Contract  —  Fraud.] — Action  to  cancel 
proitdssory  notes  as  being  obtained  by 
defendant,  without  conS^eration,  from 
plaintiff  while  he.  was,  to  defendant's  knowl- 


edge, of  unsound  mind  and  incapable  of 
transacting  business;  and  to  set  aside  a 
judgment  by  default  of  appearance  obtained 
December'  10th,  1888,  in  an  action  by  defend- 
ant against  the  plaintiff  upon  the  notes. 
The  jury  found  that  the  plaintiff,  at  the 
time  of  the  contract  represented  by  the 
notes  in  question,  was  of  unsound  mind; 
(2)  that  the  transaction  was  not  fair  and 
bona  fide;  (3)  that  there  was  no  considera- 
tion; (4)  that  the  transaction  was  without 
deliberation;  (5)  without  independent 
advice;  (6)  that  the  d.efendant  at  the  time 
of  making  the  notes  was  aware  that  the 
plaintiff  was  of  unsound  mind.  The  jury 
also  stated  that  they  were  all  for  a  verdict 
for  the  plaintiff.  Upon  motion  for  judg- 
ment:— Held,  (1)  That  the  plaintiff  was 
not  estopped  by  the  default  judgment  in 
Cameron  v.  Harper,  (2)  That  the  issues 
were  not  res  judicata  by  a  decision  in  Cham- 
bers in  Cameron  v.  Harper,  affirmed  by  the 
Divisional  Court,  refusing  to  set  aside  the 
default  judgment  and  admit  plaintiff  to 
defend,  and  set  up  in  that  action  the 
plaintiff's  case  herein.  ( 3 )  That  the  answer 
and  general  verdict  of  the  jury  included  a 
finding  that  the  plaintiff  was  in  fact  non 
compos  mentis  at  the  time  of  and  ever  since 
the  transaction  impeached,  and  he  was  con- 
sequently not  estopped  by  conduct.  (4)  A 
finding  by  inquisition  of  the  insanity  of  the 
plaintiff  was  not  a  necessary' preliminary  to 
tWs  action.  Upon  motion  for  new  trial  and 
appeal: — Held,  per  Begbie,  C.J.,  Walkem 
and  Drake,  JJ.  (sitting  both  as  a  Full  Court 
apd  Divisional  Court),  judgment  of  Crease, 
J.,  affirnied.  (2)  The  verdict  of  a  jury 
should  not  be  disturbed  as  against  evidence, 
unless  it  is  one  which  the  jury  on  the  evi- 
dence could  not  reasonably  have  found.  (3) 
An  action  lies  to  set  aside  a  judgment  in 
another  action.  (4)  Where  documentary 
evidence  is  rejected  at  the  trial,  and  the 
propriety  of  the  rejection  is  not  made  a 
ground  of  appeal,  the  Court  will  not  allow 
that  evidence  to  be  read  on  appeal  as  fresh 
evidence  under  r.  874.  (5)  Per  Walkem, 
J.,  insanity  once  established  is  presumed  to 
continue.  (6)  Per  Drake,  J.,  where  a  eon- 
tract  is  attacked,  the  defence  of  ratification 
must  be  pleaded  to  admit  evidence  of  rati- 
fication.    Bwrper  v.  Cameron,  2  B.C.R.  365. 


II.  Practice. 

Inquisition  as  to  lunacy — Costs  payable 

out  of  estate.] — ^K.,  a  person  alleged  to  be 


511 


LUITAGY^MAXICIOUS  PKOSECUTION 


512 


of  unsound,  mind,  died  during  the  progress 
of  an  inquisition  as  to  his  lunacy,  and  before 
verdict.  On  an  application  by  the  peti- 
tioner in  lunacy,  supported  by  an  affidavit 
that  ■  the  proceedings  were  taken  bona  fide, 
and  for  the  sole  and  only  purpose  of  pro- 
tecting K.'s  estate,  Drake,  J.,  made  a 
declaration  that  the  costp  of  the  inquisition 
had  been  properly  incurred,  and  ought  to  be 
paid  out  of  K.'s  estate  in  due  course  of 
administration.     In  re  Kaye;  6  B.C.R.  61. 


MACHINERY. 

Masteb  and  Servant. 


MAGISTRATE. 

See  Ceetioeabi. 

See    riRTMTITAT,   LAW, 

See  Mandajius. 
See  Prohibition. 


MAINTENANCE. 

See  ToKT. 


MALICIOUS   PROSECUTION. 

I.  Want  OF  Pbobable  Cause:  Malice,  511. 
II.  Pboof  of  Ceisiinal  Peoceedings,  513. 


I.  Want  of  Peobable  Cause:    Malice. 

1.  Belief  of  defendant — ^Malice — Ques- 
tions to  jury.] — ^In  an  action  for  malicious 
prosecution,  the  judge  intimated  that  he 
.  thought  |;here  was  no  evidence  to  go  to  the 
jury,  but  he  decided  to  let  the  case  go  to 
the  jury,  so  that  the  Full  Court  might  have 
the  benefit  of  the  findings  in  case  an  appeal 
was  taken.  The  jury  found  that  defendant 
had  not  taken  reasonable  care .  to  inform 
himself  of  the  facts  before  he  proceeded 
against  the  plaintiff,  and  that  he  did  not 
honestly  bejieve  in  the  charge^  being  actu- 
ated by  an  indirect  motive,  viz. :  to  obtain 
reconipense  for  the  loss  of  his  horse._  Dam- 
ages were  assessed  at  $200.  On  motion  for 
judgment,  McColl,  G.J.,  dismissed  the  action, 
holding  that  there  was  not  a  want  of  rea- 
sonable and  probable  cause: — ^Held,  by  the 


Full  Court,  that  on  the  findings  the  plaintiff 
was  entitled,  to  judgment.  "  Baker  v.  Kil- 
pktriek,  7  B.03.- 150. 

2.  Case  for  the  jury,] — ^Where  the  act, 
in  respect  of  which  the  criminal  proceedings 
were  launched,  was  done  in  the  light  of  day, 
in  open  view  of  the  defendant,  and  in  pur- 
suance of  a  statutory  right,  the  trial  judge 
was  right  in  lea;ving  it  to  the  jury  to  say 
whether,  in  the  <iircumstances,  the  defend- 
ant really  thought  the  plaintiff  was  a  thief. 
Tanghe  v.  Morgan,  IL  B.C.R.  455. 

3.  No  case  for  the  jury.]— Plaintiff  was 
employed,  in  Vancouver,  to  proceed  to  the 
defendant  Company's  logging  camp  arid 
work  there  as  an  engineer,  ^e  was  given  a 
pass,  and  also  supplied  With  his  meals  on 
the  journey.  He  arrived  on  Saturday,  and 
before  gbing  to  "work  on  Monday  morning 
he  obtained  a  pair  of  working  gloves  at  the 
Company's  store.  He  worked  for  a  few 
hours,  had  his  diimer  and  left  the  camp, 
without  any  explanation.  The  cost  of  trans- 
portation, meals  and  gloves  were  to  have, 
been  deducted  from  his  wages.  The  Com- 
pany's manager  having  been  advised  of  the 
facts,  consulted  the  Company's  solicitor,  on 
whose  advice  dn  information  was  laid  charg- 
ing plaintiff  with  obtaining  credit  and  goods 
under  false  pretences,  and,  plaintiff  was 
arrested,  tried  and  convicted,  but  afterwards 
released  on  the  order  of  a  judge.  Plaintiff 
then  brought  action  against  defendant  Com- 
pany for  malicious  prosecution,  and  a  jury 
found  (1)  that  defendant  Company  had  not 
taken  reasonable  ,care  to  ascertain  the  iacts ; 

(a)  that  they  honestly  believed  the  case 
laid  before  the  magistrate;  (3)  that- £hey 
were  actuated  by  malice.  Daftiages  $500:— 
Held,  that  the  J)iaintiff  should  have  been 
nonsuited,  as  there  was  no  ground  for  the 
first  finding;  that  there  was  not  absence  of  ■ 
reasonable  and  probable^  cause,  and  no 
malice  had  been  shown.  The  appeal  was 
therefbre  allowed.  Prentiss  v.  Anderson 
Logging  Oompamy,  Limited,  and  Jeremiason, 
16  B.CR.  285. 

4.  Legal  advice.] — ^A  person  who  insti- 
tutes a  criminal  proceeding,  honestly  believ- 
ing in  his  case,  is  entitled  to  act  on  the 
advice  of  his  counsel,  but  the  duty  is  placed 
upon  him  to  put.  before  counsel  everything, 
including  all  circumstances  in  mitigation  of 
the~  accused's  action.-  Momsen  v..  Rudolph, 
18  B.C.R.  631.  . 

5.  Admission  of  innocence  —  Legal 
advice.] — Plaintiff,  who  was  in  the  employ 
of  defendants,  was  discharged.  Subsequently 
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one  of  the  defendants  Obtainpd  a  search  war- 
rant and  had  plaintiff's  rooms  searched  for 
certain  tracing  paper,  etc.,  alleged  to  have 
been  taken  by  plaintiff  from  their  place  of 
business.  The  detectives  who  made  the 
search  arrested  the  plaintiff  and  he  was 
prosecuted' in  the  police  court  for  stealing 
a  lamp  shadfe,  a  show  case  reflector  and  $4. 
The  magistrate  (Usmissed  the  charge,  and 
'plaintiff  brought  action-,  claiming  $3,000 
damages.  The  claim' for  wrongful  dismissal 
was  abandoned  on  the  openiAg  of  the  trial. 
The  defendants;  as  to  the  charge  of  malic- 
ious prosecution,  did  not  deny  the  falsity  of 
the  charge,  but  submitted  that  they  had 
reasonable  and  'probable  cause  and  did  not 
proceed  with  malice: — Held,  that  this  plea 
amounted  to  an  admission  of  plaintiff's 
innocence,  under  Order  XIX.,  i-.  13,  and  this 
being  supported  by  the  depositions  in  the 
magistrate's  Court,  upon  which  the  charge 
against  him  ^as  dismissed,  the  plaintiff  had 
proved  his  iimocenoe.  Held,  on  the  facts, 
that  there  was  want  of  reasonable  and  prob-~ 
able  cause.  That  whilst  the  taking  of  coun- 
sel's advice  was  evidence  in  defendant's 
favour,  it  was  not  a  complete  answer. 
Therefore,  I  a  motion  for  nonsuit  was  refused. 
Harris  v.  Biohey  &  Co.,  17  B.C.R.  21. 


II.  Pboof  or  Cbiminal  PeooeedinqS. 

,Tnie  blH.] — ^There  cannot  be  a  record 
of  proceedings  between  the  King  and  an 
accused  pferson  in  a  criminal  proceeding 
until  at  least  a  "true  bill"  has  been  found 
by  the  grand  jury.  The  production  by  the 
proper  officer  of  a  certified  copy  of  the  Bill 
of  Indictment,  returned  "no  bill,"  is  suffi- 
cient ill  view  of  the  provisions"  of  the  Evi- 
dence Act,  E.S.B.Q.  1897,  c.  71.  Tanghe  v. 
Morgqn,  11  B.C.R.*455. 


MANDAMUS. 

I.  When  Geanted,  514. 

A.  In  general,  514. 

B.  To  Court  or  Judicial  Officer,  515. 
0.  To,  officer  of  the  Or  own,  515. 

D.  To     municipal     corporations     and 

officers,  515. 
M.  To  school  officers,  516. 

F.  To   governing  bodies   or   officers  af 

voluntary  associations,  518. 

G.  To  ra/ihoay  companies,  517. 

II.  Hearing  and  Detbemination,  517. 


I.  When  Granted. 
A.  In  General. 

1.  Sole     remedy  —  Effectivene»s.  ] — A 

mandamus  will  not  be  granted  unless  it  is 
the  applicant's  only  remedy,  and  clearly 
appears  thaj  it-will  be  effectual.  Tuck  v.. 
City  of  Victoria,  2  B.C.R.  179. 

2.  Change  in  personnel  of  Court.]  — 
The  Vancouver  licensing  board  refused  to 
consider  an  application  for  a  wholesale 
liquor  license  because  the  applicant  was  a 
Japanese.  An  application  for  a  mandamus 
was  refused.  The  applicant  appealed,  and 
at  the  time  of  the  hearing'  of  the  appeal  the 
personnel  of  the  Board  had  been  changed: — 
Hejd,  that  the  Board  should  have  considered 
the  application  regardless  of  the  fact  that 
he  was  a  Japanese,  but  as  the  persohnel  of 
the  Board  had  been  changed,  no  order  would 
be  made.     In  re  Eanamura,  10  B.CE.  354. 

3.  Change   in   personnel   of   Court,]^ 

On  the  17th  of  October,  1910,  P.  was  granted 
a  liquor  license  for  his  hotel  for  a  period 
'ending  on  the  15th  of  January,  1911.  On 
the  14th  of  December  following,  at  the  next 
regular  meeting  of  the  Board,  he  applied 
for'  a  renewal.  There  was  no  objection 
Jodged,  nor  was  there  any  charge  against 
the  applicant  as  a  licensee.  After  a  num- 
ber of  adjournments,  the  application  was 
eventually  refused,  on.the  11th  of. January, 
1911.  The  composition  of  the  Board  was 
changed  on  the  15th  of  January,  1911.  P. 
applied  to  the  new  Board  for  a  renewal,  or, 
in  the  alternative,  for  a  fresh  license.  These 
applications  were  also  finally  refused  on  the 
28th  of  March,  1911.  On  application  to 
Clement,-!.,  a  writ  of  mandamus  was  issued 
to  the  new  Board  ordering  tjie  granting  of 
a  license  unconditionally.  On  appeal  from 
this  order  the  Court  was  evenly  divided. 
Per  Macdonald,  C.JA.,  and  Galliher,  J.A., 
that  the  successors  of  the  old  Board,  who 
ought  to  have  renewed  the  license,  could  be 
compelled  to  perform  the  duty  which  they 
refused  to  perform,  and  the  change  in  the 
byfe-law,  subsequently  effected,  making  it 
discretionary -with  the  new  Board  to  grant 
or  refuse  a  renewal,  does  not  affect  the  posi- 
tion, as  at  the  time  of  the  commission  of  the 
wrong  complained  of  no  discretion  was 
required,  but  simply  a  ministerial  act.  Per 
Irviag,  J.A.:  P.  had  no  vested  right  to  a 
renewal  under  the  bye-law  in  force  at  the 
time  he  obtained  his  license,  and  that  the 
Court  had  no  power  to  order  the  new  Board 
to  consider  P.'s  application  according  to 
such  bye-law.    ^er  Martin,  J.A.:    As  there 
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was  no  evidence  ol  mala  fides  on  the  part  of 
the  Commissioners  in  refusing  the  applica- 
tion, the  writ  of  mandamus  could  not  be 
supported.  Pmdhomme  v.  The  Board  of 
Licence  Commissioners  for  the  City  of 
Prmce  Rupert,  16  B.C.R.  487. 


B.  To  Court  or  Judicial  Officer. 

Magistrate — Diicretion  to  try  or  com- 
mit.]— ^A  magistrate  has  absolute  jurisdic- 
tion, under  see.  785,  sub-seo.  (f),  iand  sec. 
784  of  the  Criminal  Code,  to  hear  and  deter- 
mine in  a  summary  way  a  charge  of  keep- 
ing a  disorderly  house.  The  exercise  of  the 
summary  jurisdiction  is,  under  those  see- 
tipns,  and  sec.  791,  discretionary  with  the 
magistrate,  and  he  may  commit  the  accused 
for  trial,  and  a  mandamus  will  not  lie  to 
compel  him  to  hear  and  determine  the 
charge  summarily.  Re  F,a/rquha/r  Macrae, 
4  B.C.K,.  18. 


.0.  To  Officers  of  the  Crown. 

1.  Crown-^Minister  of — ^Free  miner's 
license.] — ^Mandamus  will  lie  to  compel  the 
Chief  Commissioner  of  Lands  and  Works, 
as  said.  Commissioner,  to  issue  a  free  miner's ' 
certificate  to  a  Chinaman  on  payment  of 
the  usual  fee.  Reg.  v.  Gold  Commissioner, 
of  Victoria,  1  B.C.E.,  Pt.  II.,  260. 

2.  Crown  grant — ^Minister  of  Crown  to 
compel  issuance.] -^Mandamus  doe^  not  lie 
to  compel  a  Minister  of  the  Crown  (the 
Commissioner  of  Laiids  and  Works)  to 
issue  a  Crown  grant;  the  remedy  is  by 
petition  of  right.  Clarke  v.  The  CMef  Com- 
missioner of  Lands  and  Works,  1  B.C.E., 
Pt.  II.,  328. 

3.  Immigration  Act.] — ^Where  an  appli- 
cant for  exemption,  under  the  Chinese  Immi- 
gration Act,  is  "dissatisfied  with  the  decision 
of  ihe  controller  of  customs,  his  propfer 
remedy  is  by  way  of  mandamus.  In  re  Lee 
Him,  15  B.C.R.  163,  390. 


D.  To  Mumcipal -Corporations,  and  Officers. 

1.  Trade  license.] — ^A  mandamus  will 
lie  to.  compel  a  municipal  council  to 
issue  a  trade  license.  Reg.v.  Victoria  Cor-^ 
poration,  1  B.C.R.,  Pt.  II.,  331. 

2.  Subdivision  plan,] — A  writ  of  man- 
damus will  not  be  granted  to  compel  a  muni- 
cipal council  to  approve  a  plan  of  subdivi- 
sion of  land  where  the  council  has  refused 


its  approval  on  the  ground  that  the  sub- 
division does  not  comply  with  the  law,  and 
where  it  has  not  exercised  unreasonably  the 
discretion  given  to  it;  Moffet  v.  Rutta/n, 
16  B.C.E.  342. 

3.  AwaOrding     contract.] — ^A   mandamus, 
will  not  lie  to  enforce  the  awar^  of  a  con- 
tract by  a  municipal  council  to  the  lowest 
tendei'er.     Haggerty  v.  City  of  Victoria,  4 
B.C.R.  163. 


E.  School  Officers. 

Expulsion  of  pnpiT.] — Mandamus  does 
not  lie  to  force  a  teacher,  againsir  his  bona 
fide  judgment  on  reasonable  grounds,  to 
keep  a  pupil  at  his  school,  but  the  Cojirt 
will,  if  necessary,  force  hiin  to  hold  a  pro- 
per inquiry.  Phelps  v.  Willmms,  1  B.C.R., 
Pt.  I.,  257. 


F.  To  Goverrwng  Bodies  or  Officers  of 
Volimta/ry  Associations. 

1.  Pharmacy  Act.] — One  who  resided 
out  of  the  Province  until  the  coming  into 
force  of  the  Pharmacy  Act,  1891,  and  was 
a.  partner  of  a  druggist  practising  within 
the  Province,  is  not  entitled  to  be  registered 
iinder  sec.  12  of  the  Act  as  having  practised 
as  a  druggist.  Eai  parte  Hendersqn,  appel- 
lant; In  re  the  Pharmacy  Act,  1891,  2 
B.C.R.  103. 

2.  Medical  Act — ^Inquiry  -by  council 
under.]— rUnder  sec.  36  of-^e  Medical  Act, 
1898  (previous  to  its  amraidment  in  1903), 
the  council  may  hold,  an-  inquiry  into  a 
charge  of  unprofessional  conduct  made 
against  a  registered  medical  practitioner: — 
Held,  that  mandamus  did  not  lie  to  compel 
the  council  to  hold  an  inquiry.  In  re  The 
Medical  Act;  Ex  parte  Inverarity,  10>B.C.R. 
268. 

3.  Refusal  to  register  in  British  Col- 
umbia an  English  registered  practitioner.] 
— A  medical  practitioner  registered  in 
England  prior  to  June  1st,  1887,  under 
the  Imperial  Medical  Acts,  is  entitled 
to  he  registered  and  admitted  to 
practice  in  British  Columbia  pursuant 
to  Imp.  Stat.  31  Vict.,  c.  29,  sec.  3, 
subject  to  such  laws  as  the  Provincial . 
Legislature  may  have  made  for  the,  purpose 
of  enforcing  the  registration  within  its 
jurisdiction  oi  persons  registered'  under  the 
ImperiSil  Medical  Acts.  (2)  General  pro- 
visions in  the  British  Columbia  Medical  Act 

(Con.  Stats.  B.C.  1888,  e.  81)   relating  to 
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examination  of  candidates,  payment  of  fees 
and  registration  of  medical  practitioners,  do 
not  affect  the  right  to  be  registered  in  the 
•colony  acquired  vinder  the  Imperial  Statute 
by  English  registered  practitioners.  (3) 
The  British  Columbia  Medical  Act  (Con. 
Stat.  B.C.  1888,0.  81,  sec.  31)  authorizes 
the  making  by  the  British  Columbia  MedicaJ 
Council  of  rules  pursiiant  to  Imp.  Stat.  31 
Vict.,  0.  29,  sec.  3,  for  admitting  English 
registered  practitioners  upon  the  Provincial 
register.  (4)  The  British  Columbia  Medical 
Council  having  made  no  such  rules,  plaintiff 
was  entitled  ^to  be  admitted  upon  the  Brit- 
ish Columbia  register  upon  such  proof  of 
his  JEnglish  registration  as  wpuld  be 
admitted  in  a  Court  of  law.  M&therell  V. 
The  Medical  Oounail  of  British  Cotumbia, 
2  B.CjR.  186.      ' 


G.  To  BaiVwwy  Companies. 

Arbitration.] — Where  a  railway  com- 
pany declines  or  neglects  to  proceed  to  make 
compensjtition  for  land  taken  or  injuriously 
'  affected  the  landowner  may  b^ing  an  action 
for  a  mandamus  to  compel  it  to  take  those 
proceedings.  McDonald  v.  Vancouver,  Vic- 
toria and  Eastern  Railway  amd  Navigation 
Co.,  15  B.C.E.  315;    44  S.C.R.'65. 


II.  Heaeing  and  Determination. 

1.  Limitation  of  action  against  munici- 
pality— ^Whether  includes  mandamus  pro- 
ceedings.]— ^The  limitation  of  one  year  pre- 
scribed by  sec.  244  of  the  Mimioipal  Clauses 
Act  for  commencing  actions  against  a  muni- 
cipality applies  to  mandamus  proceedings 
to  compel  a  municipality  to  appoint  an 
arbitrator  to  determine  the  amount  of  com- 
pensation for  land  taken  for  road  purposes. 
The  Queen  v.  The  Mummpal  Council  of  the 
Corporation  of  the  District  of  Mission,  7 
B.C.B,.  513.     ' 

2.  Interference  with  discretion.]  — 
Accused  was  one^  of  16  Chinamen  charged 
with  the  same  offence  on  similar  evidence. 
Fourteen,  including  accused,  were  remanded 
pending  decision  of  the  other  two  as  test 
cases.  Upon  resumption  of  proceedingSj 
evidence  snnilai:  to  that  on  which  the  two 
first  cases  were  eom.mitted  for  tria^  was  put 
in,  whereupon  a  remand  of  a  week  was 
granted  to  permit  the  procuring  of  further 
evidence.  ■  Upon  application  for  a  manjia- 
mus  requiring  the  magistrate  forthwith  to 
commit  the  accused  for  trial: — ^Held,  that 


a  writ  of  mandamus  will  not  issue  directing 
a  magistrate  to-  commit  prior  to  his  adju- 
dication of  the  case.  That  it  is  the  duty 
of  the  magistrate  to  take  the  evidence  of  all 
concerned,  and  that  the  Court  must  not 
interfere  with  the  discretion  of  the  magis- 
trate as  to  remands  when  that  discretion  is, 
being  exercised  legally  *and  in  good  faith. 
In  re  Ying  Foy,  14  B.C.E,.  254. 

3.  Interference  with  discretion.]  — 
The  Court  will  not  grant  a  writ  of  manda- 
mus to  compel  a  municipal  authority  to 
approve  a  plan  of  subdivision  where  the 
authority  has  refused  its  sanction  on  the 
ground  that  the  subdivision  did  not  comply 
with  the  law,  and  has  not  exercised  unrea- 
sonably the  discretion  allowed  by  the 
statute.     Moffet  v.  Ruttan,  16-  B.C.R.  -342. 


MANSLAUGHTER. 

See  Ceiminal  Law. 


MARINE  INSURANCE. 

See  Insubance. 


MARRIAGE, 

Heathen  marriage  —  Performance  of 
ceremony — Validity  of.] — A  clergyman  is 
not  bound  to  perform  the  ceremony  of  mar- 
riage, but  if  he  does,  the  rites  and  usages  of 
his  church  or  denomination,  and  the  accus- 
tomed form,  although  unmeaning,  must  be 
followed.  Semble,  marriage  between  non- 
Christians  ought  to  be  left  to  their  own 
officiants  or  to  the  registrar: — Held,  that 
a  marriage  purporting  to  have  been  solemn- 
ized by  a  WesJeyau  minister  between  two 
Chinese  was  void  for  want  of  understanding 
on  the  woman's  part  of  the  nature  of  the 
ceremony,  and  of  any  intention  to  contract. 
In  re  Ah  Lie,  an  infa/nt ;  Regina  y.  Chin  Ah 
You,  ex  parte  Shut  Look;  Regina  v,  Shub 
Look,  ex  parte  Chin  Ah  You,  1  B.C.R.,  Pt. 
I.,  261. 


MASTER  AND   SERVANT. 

I.  Chbation  of  the  Relation,  520. 

A.  Form  of  contract  creating  the  rela- 
tion, 520: 
~  B.  Remuneration,  520. 

C.  Master  and  Servant  Act,  521. 
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Ht'  DUBATION  ,  AND     TbBMINATION     OF     THE 
CONTEAOT,  521. 

A.  Termination   of   hiring   and  rights 

-  thereon,  521, 

B.  Termination   by   operation   of   law, 

522. 
G.  Refusal  or  inability   of  master   to 
continue  employment,  523. 
III.  Remedies   foe  Breach  of   CoNtBAor, 
523; 

A.  When  breach  by  master,  523. 

B.  When  breach  by  serva»t,  523. 

IV.  luABiLiTt  OF  Master  in  Case  of  Aoct 
,     DENT  OB  Death,  524. 

A.  Master's   liability  ai  common  lam,- 
*        524.  "  ' 

1.  In  general,  524.  , 

2.  Plant,  maoUHeTy,  place  of  work, 

524.  .  ' 

S.  Observance  of  statutory  regula- 
tions, 526. 

4;  System,  528. 

5.  The  doctrine  of  common  employ- 
ment, 531.    , 

B.  Employers'  Liability  Act,  535. 

1.  Defective  ■  ways,   works,   machin- 

ery and  plant.  535. 

2.  Negligence     of     superintendents, 

538.  1  . 

3.  Railways,  538. 

4.  Notice  of  injury,  538. 

5.  Employments    within    the     Act, 

539. 

C.  Defences  open  to  master  in  actions 

at    common    law    and   under   the 
Employers'  Liability  Act,  539. 

1.  Acceptance  of  -risk,  539. 

2.  Contributory  negligence,  541. 

D.  Workmen's  Gompensatiori  Act,  542. 

1.  Employer,   542. 

2.  Accident,  542. 

3.  Arising  out  and  in  the  course  of 

employment,  543. 

4.  Dependents,  544. 
"              5.  Notice,  544. 

6.  Misconduct  and  neglect,  545. 

7.  Assessment   under,   when   action 

dismissed,  545. 

8.  Measure  of  compensation,  547. 

9.  Arbitration,  547. 
(a)   Practice,  547. 
(&)   Stated  case,  547. 

(c)   Referring  back,  547.- 
(fl!)   Atoard:    Reviewing,  548. 

10.  Insurer:    Liability  of,  549. 

n.  Costs,  551. 

v.  Liability  of  Master  to  Third  Per- 
son, 552. 


I.  Creation  of  the  Relation. 

A.  Form  of  Oontraet  Creating  the  Relation. 

Contract  of  hiring  by  election  to 
office.] — ''At  the  first  meeting  of  the  coun- 
cil in  every  year,  or  as  soon  as  possible 
thereafter,  the  council  may  elect  a  clerk, 
water  commissionerj  surv^or,  or  such  other 
officers  as  may  be  deemed  necessary,  who 
shall  hold  office  during  the  pleasure  of  the 
council,  and  may  receive  such  remuneration 
as  the  council  shall  by  bye-law  appoint." 
The  plaintiff  was  thereunder  duly  elected 
to  the  office  of  city  engineer  of  the  City  of 
Victoria,  the  salary  pf  which  was  fixed  by 
bye-law: — Held,  that  he  became  thereby  the 
servant  of  the  city  without  further  evi- 
dencing of  the  contract  of  hiring  under  the 
corp6rate  seal  or  otherwise.'  Tuck  v.  The 
Corporation  of  the  City  of  Victoria,  2 
B.C.R.  179. 


B.  Remuneration. 

Consideration  —  Remuneration  other 
than  wages— ^Agreement  to  pay  what  is 
right.] — Plaintiff  had  performed  services 
for  a  mining  company  for  over  three  years, 
when  the  following  resolution  was  passed: 
"Resolved  and  carried  unanimously,  that 
Mr.  H.  E.  Croasdaile  be  requested  to  accom- 
pany Messrs.  Hall  and  McDonald  to  Eng- 
land and  assist  them  in  negptiating  the  sale 
of  the  mines,  and  that  he  be  paid  for  his 
expenses  $70  by  each  of  the  aforesaid  13 
interests,  and  such  further  sum  as  Mr. 
WinslOw  Hall  shall  consider  right,  upon  the 
sale  of  the  mines,  in  consideration  of  his 
general  services  to  the  partnership."  The 
plaintiff  proceeded  to  England  accordingly, 
and  in  the  result  a  sale  of  the  mines  was 
effected.  W.  H.  declihed  to  allow  plaintiff 
anything,  and  the  defendants  refused  to  pay 
him  anything  for  his  services  either  before 
or  consequent  on  the  resolution.  At  the 
trial  the  jury  found  a  verdict,  aiid  judgment 
was  entered  for  the  plain.tiff  for  $1,350  for 
the  former,  and  $4,350  for  the  latter  ser- 
vices." On  appeal: — ^Held,  1.  That  the  reso- 
lution affected  subsequent  services  only,  and 
that  it  contained  no  contract  upon  which 
the  plaintiff  could  recover  anything.  -2.  Its 
acceptance  constituted  an  agreiement  by  the 
plaintiff  to  abide  by  the  decision  of  W.  H. 
to  the  exclusion  of  any  right  of  actj^on  for 
the  subsequent  services  upon  a  quantum 
meruit,  and  that  the  judgment  as  to  the 
$4,350  should  be  set-  aside.  3.  A  vested 
right  of  action  can  only  be  discliarged  by 
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payment,  release  under  seal,  or  accord  and 
satisfaction,  and,  aa^  plaintiff  had  at  the 
date  of  the  resolution  such  a  right  in 
respect  of  his  prior  services,  the  resolution 
cottldnot  be  construed  as  affecting  it,  and 
that  the  judgment  for  $1,350  should  stand. 
Groasdaile  v.  Ball,  3  B.O.R.  384. 


O.  Master  and  Bervant  Act, 

1.  Bank  clerk.] — 'Tke  engagement  of  a 
clerk  in  Scotland  to  serve  in  a  bank  in  Can- 
ada falls  within  the  Master  and  Servant 
Act  Amendment  Act,  i%99  (B.C.S.  1899, 
c.  43,_  sec.  3),  but,  yrikre  the  clerk  has 
elected  to  trfeat  the  cbntSct  as  valid  for  two 
years  he  cannot  be  allowed  to  approbate  and 
reprobate.  Ashmore-  v.', Bank  of  British 
North  America,  18  B.lD.R.  257.     - 

2.  Farm  servant.]— P.  entered  into  an 
agreenfent  with  D.  in  London,  England, 
whereby  P.  was  to  go  to  British  Columbia 
and  enter  into  possession  of  and  work  P.'s 
farm  for  at  least  a  year  at  a  salary  of  $700 
a  year.  P.  was. to  advance  £100  for  *D.'s 
transportation  expenses,  which  was  to  be 
repaid  from  D.'s  salaryas  it  came  due.  P. 
advanced  the  f  lOO  and  D.  went  to  British 
Columbia,  where  he  lived  upon  and  worked 

,  P.'s  farm  for  two  and  a  half  months,  when 
he  left.  In  an  action  by  P.  for  the  return 
of  the  money  advanced  for  transportation, 
it  was  held  by  the  trial  judge  that  the 
agreement  being  void  under  sec.  19  of  the 
Master  and  Servant  Act,  the  action  should 
be  dismissed: — Held,  on  appeal,  that  there 
should  be  a  new  trial.'  Pretty  v.  Dodd,  18 
B.C.R.  640. 


II.  Dtjbation  and  Teemination  of  the 
CoSteact. 

A.  Termination  of  Hiring  amd  Rights 
'        Thereon. 

1.  Officer  of  municipal  corporation.] — 

Under  sec.  45  of  the  Municipal  Clauses  Act, 
a  municipal  officer  holds  "office  during  the 
pleasure  of  the  mayor  or  council,  and  so 
may  be  removed  at  any  time  without  notice^ 
or  cause  shown  therefor.  MimicipaMty  of 
North  Vancouver  v.  Keene,   10  B.C.R.  276. 

2.  Restaurant  manager.] — ^A  manager  of 
a  restaurant  who  is  employed  by  the  month 
is  not  entitled  to  a  month's  notice  of  dis- 
missal. In  the  absence  of  custom,  or  spe- 
cial agreement,  the  length  of  notice  must 
only  be  reasonable.      Lamberton  v.  Vancou- 


ver  Temperance  Hotel   Company,  Limited, 
11  B.OK.  67. 

3.  Mill  manager.] — It  is  an  implied 
term  of  a  hiring  as  mill  manager  that  the 
service  may  be  determinated  on  reasonable 
notice,  and  where  the  jury  in  such  a  case 
find  that  three  months  would  be  reasonable, 
their  verdict  will  not  be  disturbed.  Hen- 
derson V.  Cxmadian,  Timber  <&  Saw  Mills, 
Ltd.,  12  B;C.R.  294. 

4.  Surveyor's  assistant.] — ^Plaintiff  Was 
engaged  by  defendant  Company  as  a  sur- 
veyor's assistant,  but;  stipulated  that  his 
hiring  was  to  be  on  a  "monthly  basis." 
During  the  progress  of  the  work,  and  while 
the  survey  party  was  in  the  field,  a  dispute 
arose  between  the  Company  and  the  sur- 
veyor in  charge,  which  resulted  in  the  entire 
party  being  recalled.  Plaintiff  was  paid 
his  fare  home,  and  was  offered  his  wages  up 
to  the  date  on  which  he  reached  Victoria, 
and  in  the  action  brought  by  him  to  recover 
in  lieu  of  a  moijth's  notice  defendant  Com- 
pany set  up  a  custom  among  surveyors  ter- 
minating employmatit  without  ^notice: — 
Held,  that  plaintiff  was  not  entitled  to 
recover.  Andrews  v:  Pacific  Coast  Coal 
Mines,  Limited,  15  B.C.R.  56. 

5.  Harbour  master.] — ^Where  a  harbour 
master' was  appointed,  to  be  paid  "at  the 
rate  of  $600  per  annum  of  the  fees  collected  . 
by  him  from  vessels  entering  the  port,"  and 
he  was  dismissed  at  the  end  of  the  first 
month  of  the  year;— Held,  that  the  appoint- 
ment was  a  hiring  at-will,  terminable  at  the 
pleasure  of  t^e  Crown,  that  the  appointee 
was  entitled  to  be  paid  only  for  the  month 
served 'fat  the  rate  of  $600  per  annum," 
and  that  the  fees  collected  during  that  per- 
iod belonged  to  the  Crown.  The  King  v. 
McLeod,  17  B.C.R,  189. 


B.  Termination  by  Operation  of  Law. 

Appointment    of    receiver.]   —  Plaintiff 

was  engaged  as  accountant  of  defendant 
Company  inApril,  1904.  In  the  following 
August  the  debenture  holders  seized  the 
property  and  put  in  charge  a  receiver  and 
manager,  to  whom  plaintiff  delivered  the 
books  of  account,  plaintiff  himself  having 
actually  made  the  seizure.  He  afterwards 
continued  in  the  same  position  as  before  the 
seizure,  but  was  paid  by  the  receiver: — 
Held,  that  there  had  been  an  actual  seizure 
known  to  the  plaintiff,  and  that  the  appoint- 
ment of  a  receiver  and  manager  operated -as 
a  discharge  of  the  servants  of  the  Company, 
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^  and  the  plaintiff  could  not  recover.  Bolfe 
V.  Oa/nad/ian  Timber  oMd  Bow  Mills,  Limited, 
12  B.GR,  363. 


0.  Refusal  or  Inability  of  Master  to  Con- 
tinue Employment. 

Brewmaiter.] — ^A  contract  by  defendants 
to  employ  plaintiff  as  brewmaster  in  its 
lager  beer  breAvery  in  Victoria  for  three 
"years,  and  during  that  period  pay  him  as 
such  brewmaster  a  salary  of  $250  a  month, 
at  the  end  of  each  month,  is  broken  by  the 
company  incd^pacitating  itself  from  continu- 
ing the  plaintiff  in  that  employment,  and 
is  not  satisfied  by  a  readiness  to  pay  the 
salary  at  the  end  of  each  month.  Varrel- 
ma/im  V.  The  Phoemx  Brewery  Co.,  3  B.03- 
135. 

III.  Bbmedibs  fob  Bbeach  or  Conibact. 
A.  When  Breaph  by  Master. 

1.  Breach  of  contract — ^Yearly  hiring — 
Monthly  salary.] — ^The  plaintiff,  who  had 
been  engaged  for  one  year  from  August, 
1902,  by "  defendants  at  a  monthly  salary, 
was  dismissed  wrongfully  in  December.  He 
sued  for  damages  for  breach,  of  contract, 
and  the  action  was  tried  in  May,  1903:-^ 
Held,  that  plaintiff  was  entitled  to  recover 

^  damages  covering  the  unexpired  term  of  his 
engagement.  The  statement  of  claim  alleged 
a  contract  of  hiring  plaintiff  as  supSrinteri- 
dent  of  a  mill,  arising  from  two  letters, 
without  setting  them  out,  and  without  alleg- 
ing the  continuance  of  the  construction  of 
the  mill,  which  was  one  of  the  conditions 
stated  by  defendants  in  their  second,  letter. 
The  defencfe  denied  the  allegation  in  the 
statement  of  claim  and  alleged  the  contract 
was  contained  in  the  second  letter: — Held, 
that  it  was  not  necessary  for  the  plaintiff 
to  prove  the  continuance  of  the  construction 
of  the  mill.  Hopkins  v.  Qooderham,  10 
B.C.E.  250. 

2.  Mitigation  of  damages.] — ^In  order  to 
recover  damages  for  dismissal  without  rea- 
sonable notice  a  plaintiff  must  show  an 
endeavour  and  failure  to  obtain  other 
employment.  Lamhertgn  v.  Va/ndouver  Tem- 
perance Hotel  Company,  Limited,  11  B.C.R. 
67. 

B.  When   Breach  by  Servant. 

1.  Bank  clerk.] — ^Plaintiff  was  engaged 
in  Scotland  ty  the  defenda,nt  Bank  for  ser- 


vice in  Canada  for  a  period  of  three  years 
at  a  salary  of  $700  per  annum,  the  service 
to  be  terminated  by  three  months'  notice  in 
writing  on  either'  side,  or  three  months', 
salary,  except  in  case  of  misconduct  on  the 
part  of  the  pl^ntiff.  At  the  end-  of  the 
three  years'  term,  if  plaintiff  remained  in 
the  service,  plaintiff  had  to  give  six  months' 
notice.  Plaintiff,  before  the  expiration  of 
the  telrm,  gave  three  months'  notice,  which, 
not  being  accepted,  he  left  the  service  and 
went  into  other  business.  He  sued  for  his 
salary  due  and  "risk  money"  to  his  credit 
at  date  of  leaving,  which  the  Bank  contested 
and  coimterdaimed  for  $400  damages  for 
.Jjreach  of  the  agreement  of  service: — ^Held, 
on  appeal,  that  the  plaintiff  should  have 
judgment  for  the  salary  due  at  time  of 
leaving,  and  also  the  !'risk  money,"  but  that 
the  defendant  Bank. should  have  judgment 
on  tjie  counterclaim.  Ashmore  v.  Bank  of 
British  North  America,  18  B.C.B,.  257. 

2.  Sunday  labour.] -^  Where  a  servant 
engages,  himself  for  work  which  he  knows 
has,  to  be  performed  on  a  Sunday,  he  cannot 
justify  a  refusal  to  work  on  Sundays  by 
relying  on  the  Lord's  Day  Act  .(R.S.C.  1906,_ 
c.  153)  1 '■  Murray  v.  The  Coast  8.S.  Co.,  17^ 
B.C.R.  469. 


IV.  Liability  of  Masth*  in  Case  of 
Accident  ob  Death. 

A.  Master's  Jiuty  at  Common  Law. 

1.  lu  General. 

1.  Dttty   of   employer   to   employee.] — 

An  employer  of  mill  hands  is  bound  to  take 
reasonable  care  that  the  -mill  is  properly 
and  "safely  constructed  and  fitted  with 
machinery  such  as  to  ensure  a  reasonable 
degree  of  security  to  a  careful  workman, 
and  to  provide  reasonably  skillful  and  care- 
ful supervision.  Foley  v.  W>ebster,  2  B-O.R. 
137. 

2.  Notice.] — At  common  law  a  work- 
man is  not  precluded  from  obtaining  com- 
pensation for  injuries  received  lay  reason  of 
defective  machinery  or  a  defective  system  of 
using  machinery  by  reason  of  his  failure  to 
give  notice  to  the  employer  of  such  defect. 
FoUy  V.  Webster,  2  B.C.E.  137;  21  S.C.R. 
580. 

2.  Plant,  Machinery,  Place  of  Work.  , 

1.  Machinery.] — ^An  employer  of  mill 
hands  is  bound  to  take  reasonable  care  that 
the  mill  is  properly  and  safely  constructed 


525 


MASTEK  AND  SEEVAl^T 


526 


and  fitted  with  maoninery  such  as  to  ensure 
a  reasonable  degree  of  security  to  a  careful 
workman.     F6ley  v.  Webster,  2  B.C.R.  137. 

2.  Cutting  machine.]  —  Plaintiff  was 
injured  by  a  cutting  machine  "tripping,"  or 
coming  down  a  second  time  through,  as  he 
submitted,  a  defect  in  the  mechanism.  He 
operated  the  machine  by  working ,  a  lever 
with  his  foot,  and  if  he  kept  his  foot  on 
such  lever  it  \yould  cause  the  knife  to  con- 
tinue cutting  or  descending.  There  was 
some     evidence     that     the     machine     had 

"  "tripped"  a  second  time  without  the  oper- 
ator's foot  being  on  the  levfer.  „  The  jury 
_gave  a  general  verdict  of  $500: — ^Held,  sus- 
taining the  verdict,  that  on  the  evidence,  it 
was  open  to  the  jury  to  find  the  verdict 
which  they  did.  McMullen  v.  Coughlwn  & 
Sons,  17  B.C.E.  ,491. 

3.  Hole  in  permanent  -way.]  —  The 
plaii^tiff,  whilst  engaged  as  a  switchman  on 
the  defeUdants'  electric-motor  tramway, 
running  between  their  ore-bins  and  smelter 
furnaces,  after  haying  set  the- switch  for  the 
motor  which  was  about  to  return  from  the 
furnaces,  started  to  re-cross  the  track  in 
order  to  take  his  usual  seat  on  the  head  end 
of  the  motor.  His  foot  got  caught  in  a* hole 
in  the  floor  between  the  rails.  He  shouted 
to  the  motorman,  who  immediately  cut  off 
the  current  and  applied  the  brakes,  but  the 
motor  did  not  stop  soon  enough  to  prevent, 
the  accident,  with  the  result  that  the  motor 
ran  upon  thp  plaintiff,  breaking  his  leg  in 
three  places.  The  evidence  disclosed  the 
facts  that  the  hole  in  question  had  been 
there  some  tjme  previous  to  the  accident; 
that  the  accident  occurred  just  before  day- 
break, and  that  the  plaintiff  had  not  been  at 
work  for  more  than  one  shift.  There  was 
also  some  suggestion  in  the  evidence  that 
the  hole  was  left  there  for  the ,  purpose  of 
making  room  for  a  bar  connecting  the  two 
rails  in  the  track  :^ — ^Held,  that  the  accident 
was  caused  by  ^a  structural  defect  in  the 
ways  of  the  defendant  Company,  and  that 
the  plaintiff  was  entitled  to  recover.  Barnes' 
V.  Brjitish  Columbia  Copper  Company,  Lim- 
A,ted,  14  B.CR.  397. 

4.  Lifts.] — Leaving  one  of  two  counter- 
balancing lifts  imlocked  constitutes  a  defect 
in  plant  and  machinery.  Hatch  v.  Powell 
River  Paper  Company,  Limited,  18  B.C.R.  1. 

5.  Forbidflen  use  of  lifts.] — ^The  plaint- 
iff was  a  foreman  carpenter  employed  on  a 
building  in  course  of  construction.  Con- 
nected with  the  structure  was  a^  rectangular 
scaffold  containing  two  lifts  for  taking  up 


building  materials.-  .These  lifts  were  of  the 
character  known  as  balancing  lifts,  one  being 
up  while  the  other  was  down  and  controlled 
by  a  brake  or  clutch  worked  by  the  motor- 
man's  foot,  so  that  the  ascending  or  descend- 
iiig  lift  could  be  stopped  at  the  desired  floor. 
When  the  lifts  were  not  in  use  tliey 
remained  at  the  last  stopping  place  and  bal- 
anced each  other  by  their  own  weights; 
Inside  the'  scaffold  and  between  the  two  lifts 
was  a  staircase  for  the  use  of  the  workmen, 
who  were  forbidden  to  use  the  lifts;  The 
plaintiff  was  at  the  top  of  the  building  on 
the  occasion,  of  the:accident  and  was  intend- 
ing to  descend  when  he  stepped  on  to  one  of' 
the  lifts  in  order  to  pass  across  and  reach 
the,  staircase.  The  lift  being  merely  held 
in  position  by  the  weight  of  the  other  lift 
fell  with  the  plaintiff,  who  was  injured:— 
Held,  that  leaving  the  lift  thus  imsecured 
was  in  effect  laying  a  trap.  Hatch  v. 
Powell  Bi/ver  Paper  Co.,  Ltd.,  18  B.C.R.  1. 

6.  Temporary  obstruction.] — The  tem- 
porary obstruction  of  a  railway  yard  by  a 
heap  of  earth  arising  from  an  excavation 
for  the  construction  of  a  tool  house,  which 
is  in  charge  of  a  competent  foreman, ,  does 
not  alter  the  nature  of  the  yard  from  that 
of  reasonable  safety  to  that  of  a  dangerous 
place,  to  work  in.  Hall  v.  Ganadia/n  Pacific 
Bailway  Company,  20  B.O.R.  293. 


3.  Observance  of,  Statutory  Regulations. 

1.  Metalliferous  Mines  Act.]— The  pro- 
visions of  the  3rd  section  of  the  Inspection 
of  Metalliferous  Mines  Act,  1897,  do  not 
impose  upon  an  absent  mine-owner  the  abso- 
lute duty  of  ascertaining  that  the  plans  for 
the  working '  of  the  mine  are  accurate  and 
sufficient  and,,  unless  the  mine-owner  is 
actually  aware  of  inaccuracy  or  imperfec- 
tions in  such  plans,  he  cannot  be  held 
responsible  for  the  result  of  an  accident 
occurring  in  consequence  of  the  negligence 
of  the  proper  officials  to  plot  the  plans  up  to 
date  according  to  the  surveys.  Hoskmg  v. 
Le  Roi  No.  2,  Ltd.,  9  B.C.R.  55l';  34  S.C.R. 
244. 

2.  Metalliferous  Mines  Inspection  Act.] 

— Sec.  25  of  the  Inspection  of  Metalliferous 
Mines  Act  was  not  intended  to  impose 
unreasonable  burdens  upon  the  mine  owner, 
and  therefore  he  is  only  required  to  use 
reasonable  precaution  against  accidents  to 
miners.  McDonald  v.  The  CanacUan  Padfic 
Exploration  Company,  Ltd.,  7  B.C.R.  39. 
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3.  Metalliferoui  Mines  Inspection  Act.] 
— A  cage  used  lor  lowering  and  hoisting 
men  is  not  "falling  material"  within  the 
meaning  of  that  term,  as  used  in  r.  20  of 
sec.  25  of  the  Metalliferous  Mines  Inspec- 
tion Act,  and  the  amendment  of  1899  (e.  49, 
sec.  12)  does  not  create  any  duty  on  the 
mine  owiier  to  provide  protection  from  a 
falling  cage.  MoKelvSy  v.  Le  Roi  Miwng 
Company,  Limited,  9  B.C.R.  62;  reversed, 
32  S.C.R.  664. 

4.  Metalliferous  Mines  Inspection'  Act 
— ^Protection  of  winze — Statutory  obliga- 
tion.]—Rule  18  of  sec.  25,  c.  134,  R.S.B.C. 
1897,  does  'not  require  that"  a  winze  esctend- 
ing  through  several  levels  of  a  metalliferous 
mine  shall  be  protected  at  each  level.  The 
rule  is  sufftcieritly  complied  with  if  the 
winze  is  protected  at  the  top  level  only:— 
Held,  on  the  facts,  the  negligence  had  not 
been  shown.  Stamer  v..  Sail  Mines  Go.,  6 
B.C.R.  579;    1  M.M.C.  314. 

5.  Coal    mine  ; —  Gas    explosion.].  —  A 

report' of  a  committee  appointed  by  a  jneet- 
ing  of  a  miners'  union  to  inspect  a  mine  is 
not,  nor  is  it  equivalent  to  the  report  of 
a  committee  appointed  by  "the  persons 
employed  in  a  mine"  to  make  such  inspeo' 
tion  under  r.  31,  even  though  a  majority  o|^ 
such  persons  Inay  be  members  of  that  union. 
A  statutory  meeting  of  such  employees  may 
be  called  by  3ue  notice  posted  sit  the  pit's 
mouth.  The  bonneted  clanny  lamp  is  a 
locked  safety  lainp  within  the  meaning  of  r. 
8 : — Held,  on  the  facts,  that  the  explosion 
in  question  was  a  gas  and  hot  a  dust  explo- 
sion. Leadheater  v.  Groves  Nest  Pass  Goal 
Co.,  2  M.M.C.  145. 

6.  Factories  Act.] — Sec.  32  of  the  Fac- 
tories Act,  R.S.B.C.  1911,  c.  81,  wliich 
requires  dangerous  machinery  in  a  .factory 
to  be,  as  far  as  practicable,  securely  guarded, 
applies  only  to  machinery  which  is  part  of 
the  plant  used  in  the  manufadture  of  the 
product  of  the  factory,  and  does  not  include 
a  machine  which  is  in  course  of  construction 
in  the  factory,  although  such  machine,  fOT 
th^  purpose  of  being  tested,  is  connected 
with  the  motive  power  of  the  factory,  and 
is  being  operated  as  a  machine  for  the  pur- 
pose of  testing.  The  plaintiff,  having 
received  personal  injuries  while  testing  a 
machine,  by  reason  of  the  machine  being 
unguarded,  the  trial  judge  charged  the  jury 
that  if  they  considered  the  macnine  to  be 
dangerous,  the  defendants  were  liable  at 
common  law  for  breach  of  duty  imposed  by 
the  Factories  Act,  and  further  charged  the 


jury  that  under  such  circunastances,  it  was 
no  defence  that  the  plaintiff  voluntarily 
assumed  the  risk: — Held,  that  thie  Factories 
Act.  did '  not  apply,  and  the  action  at  com- 
mon law  must  be  dismissed.  Everett  v. 
Schaake  Maehme  Works,  Limited,  17  B.C.R. 
271. 

4.  ^stem. 

1.  Neglect  of  rujis.] — ^In  an  uction  by 
a  miner  agaiiiat  thymine  owners  for  dam- 
ages for  injuries  caused  him  by  being  pre- 
cipitated to  the  bottom  of  a  shaft  when  at 
work  in  the  mine,  the  jury  found,  inter  alia, 
that  the  system  adopted  for  lowering  the 
men  was  faultyj  and  that  the  plaintiff;  did 
iiot  comply  with  the  printed  rules  of  the 
mine: — ^Held,  that  the  plaintiff  was  entitled 
to  judgment,  although  adherence  by  hiifl  to 
the'  rule's  would  have  prevented  the  acci- 
dent. Warmi/nigton  v.  Palmer  and  Christie, 
7  B..C.R.  414;  8'B.C.R.  344;  32  S.C.R.  126. 
,2.  Established  by  the  workmen.] — 
WTiere  a  defective  system  of  "kicking  in" 
cars  into  a  drift  in  a  mine  has  been  long 
established  and  a  workman  continues  to  use 
that  system  as  he  found  it  on  entering  the 
masfer's  service,  the  master  is  liable  at  com- 
mon law  for  injury  resulting  to  the  work- 
man from  such  use.  '  Va/rrigan  v.  The 
Qranby  Consolidated  Mining,  Smelting  and 
Power  Company,  Limited,  16  B.C.R.  157, 

3.  Common  employment.]  —  Plaintfff's 
duty  in  a  logging  camp  was  to  work  a 
donkey-engine   intended    to    extricate    logs 

'which  might  become -j.ammed  or  stopped  in 
their  progress  down  a  long  chute  leading  to 
the  water.  The  engine  was  placed  near  the 
water  and  close  to  the.  foot  of  the  chute, 
■down  which,  the  logs  came  with  considerable 
speed.  There  was  a  foreman  In  charge  of 
the  logging  operations,  and  plaintiff  was 
subject  to  the  directions  of  such  foreman. 
The  latter  had  made  two  changes  in  the 
position  of  the  engine  within  a  few  days,  the 
place  it  occupied  at  the  time  of  the  accident 
being  thp  first  location.  There  was  no  dis- 
pute as  to  the  foremaji's  fitness.  A  log 
coming  down  jumped  the  chute  and,  strik- 
ing the  plaintiff,  broke  his  leg  and  carried 
him  into  the  sea: — ^Held, -that  the  system 
was  defective,  and  that  the  verdict  of  the 
jury  giving  common  law  damages  should 
stand.  Fakkema  v.  Brooks  Soanlan  O'Brien 
Company,  Limited,  1§  B.C.R.  461 ;  44  S.C.R. 
412.    ' 

4.  Common  employment.] — ^Tlie  plaint- 
iff's husband'  was  a  linesman  employed  on 
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pieee-work;  by  the  defendants  with  a  gang 
of  men  setting  posts  in  holes  previously  dug 
by  the  company  with  which  they  had  con- 
tracted to  erect  the  posts  and  prepare  them 
to  carry  electric  wires.  A  post  set  in  one 
of  these  holes  was  insufficiently  sunk  or  set 
in  position  without  proper  packing  to  hold 
it  rigidly  in  the  light  soil  of  an  embank- 
ment. The  deceased  was  sent  up  the  post 
to  attach  cross-bars,  which  were  bping 
hoisted  to  him  by  fellow-workihen  by  loeans 
of  a  block  and  tackle,  when,  owing  to  the 
strain,  the  post  fell,  causing  injuries  which 
resulted  in  his  death.  The  post-holes,  as 
dug  by  the  company,  had  been  accepted  by 
the  defendants  for  the  purposes  of  their  con- 
tract, but  thjey  made  no"  inspection  as  to 
their  sufficiency,  nor  did  they  give  inatruc 
/  tions  in  regard  to  necessary  precautions  to 
ensure  the  safety  of  their  servants  engaged 
in'  setting  up  the  posts  and  preparing  them 
for  w-iring:— Held,  that  the  failure  ta  sink 
the  post-holes  to  a,  sufficient  ^epth  and 
obtain  proper  filling  to  secure  the  post,  aftd 
ensure  the  safety  of  the  servant  required  to 
climb  ity  was  personal  negligence  on  the 
part  of  the  defendants,,  the  consequences  of 
which  they  could  not  av^id  by  pleading  that , 
the  accident  occurred.,  through  the  fault  of 
a  fellow  servant.  Slater  v.  ^  VoMcoiwer 
Power  Co.  and  WpMgh-Millburn  Construc- 
tion Co.,  18  B.C.R.  429 ;    48  S.C.R.  609. 

5.  Watchmen.] — ^Where  the  practice  was 
for  the  defendant  company's  trams  leaving 
Vancouver  on  a  double  track  as  far  as  a 
place  called  Cedar  Cottage  to  run  thereafter 
on  a  single  track,  and  on  foggy  nights  » 
watchman  was  stationed  at  Cedar  Cottage 
to  advise  conductors  and  motormen  as  to 
the  condition  of  traffic,  and  the  injured  men 
in  charge  of  two  colliding  trams  were  killed, 
so  that  it  was  impossible  to  ascertain 
whether  the  watchman  had  done  his  duty, 
the  jury  were  justified  in  finding  that  the 
system  was  defective.  McDonald  v.  British 
Columbia  Electric  Railway  Compdmy,  16 
B.C.R.  386.  , 

6.  Defective  system  of  user.]— A  master 
is  responsible  to  his  workmen  for  personal 
injuries  occasioned  by  a  defective  system  of 
using  machinery  as  well  as  iot  injuries 
caused  by  a  defect  in  the  machinery  itself. 
Foley  V.  Webster,  2  B.C.R.  137;  21  S.C.R. 
580. 

7.  Common  employment.] — The  plaint- 
iff was  permaneetly  injured  by  the  fall  of 
an  elevator  in  the  works  of  the  defendant 
Company,  vi^here  he  was  employed,  he  being 


in  the  elevator  at  the  time.  '  The  cable  sup- 
porting the  elevator  broke  from  its  fasten- 
ings, and  although  the  elevator  was  provided 
with  safety  devices,  as  required  by  the  Fac- 
tories Act,  they  did  not  check  the  elevator 
in  its  fall.  The  system  adopted  by  the 
defendant  Company  provided  for  a  monthly 
inspection  of  the  elevator.  There  was  evi- 
dence th^t  the  elevator  should  have  been 
inspected  twice  a  week,  as  the  sugar  which 
was  carried  in  open  barrels  es^ped  and 
mixed  with  the  grease  and  oil  in  the  work- 
ing parts  of  the  elevator  and  prevented  the 
safety  devices  from  working  properly.  In 
an  action  by  the  plaintiff  the  jury  found 
there  was  negligence  on  the  part  of  the 
defendants  in  construction  of  repairs,  ahd 
owing  to  inadequate  inspection  of  repairs 
and  the  safety  device,  and  gave  damages  in 
$12,000: — Held,  that  there  was  evidence 
upon  which  the/ jury  might  find  the  adoption 
by  the  defendants  of  a  defective  system,  the 
result  of  which  was  the  injury  to  the 
plaintiff.  The  plaintiff  was  therefore 
entitled  to  recover,  at  common  law,  and  it 
was  not  open  to  the  defendants  to  answer 
that  the  accident  resulted  from  the  negli- 
gence of  a  fellow  servant.  Hitcfwn  y.  The 
British  Oolumbia^ugar  Refinery  Compcmy, 
.Limited,  18  B.C.R.  397. 

8.  Negligence   of   foreman.]  —  The 

plaintiff  was  injured  by  falling  from  false 
work  on  a  wall  in  course  of  construction 
owing  to  the  tipping  up  of  a  loose  plank  on 
which  he  stood.  The  defendant  was  in  the 
course  of  constructing  a  concrete  refuse 
burper  in  connection  with  its  mill,  which 
was  to  be  about  20  feet  in  diameter,  with  a 
concrete' wall  six  feet  thick.  Skeleton  walls 
made  of  planks  were  erected  six  feet  apart 
for  the  reception  of  the  cement,  and  false 
work  was  erected  outside  with  an  inclined 
runway  up  which  the  cement  was  carried  in 
wheelbarrows.  At  the  top  of  the  inclined 
runway  2x4  scantling  was  placed  across 
the  top  of  the  skeleton  walls,  upon  wiiich 
rested  two  two-inch  planks  close  together, 
forming  a  runway  on  which  the  wheelbar- 
rows were  run  from  the  inclined  runway 
and  from  which  the  cement  was  dumped 
into  the  centre.  These  planks'  were  moved 
from  time  to  time  as  the  wall  grew  in 
height.  At  first  the  planks  were  nailed  to 
the  scantling,  but  on  their  "last  removal, 
when  about  six  feet  from  the  ground,  they 
were  not  nailed.  At  the  time  of  the  acci- 
dent the  plaintiff  was  standing  on  the 
planks,  tamping  the  cement   and  cleaning 
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out  the  wheelbarrows: — ^Held,  that  the 
employer  was  not  liable  at  common  law,  as 
the  runway  did  not  form  part  of  a  system, 
being  something  which  the  employer  must 
of  necessity  have  left  to  the  care  of  the  fore- 
mto.  Liset  t.  The  British  CancuUan  Lunt- 
ber  Corporation,  Limited,  19  B.C.K.  480. 


5.  The  Doctrine  of  Common  Employment. 

1.  Burden  of  proof.] — Deceased,  an 
employee  of  defendant  Company,  was  killed 
in  a  collision  between  the  car  of  the  defend- 
ant C^rnpany  on  which  he  was  travelling  to 
his  work,  and  a  freight  car  which  had- been 
allowed  tp  get  loose  and  run  down  grade 
tilone.  .  There  was  nq  proof  of  how  this  car 
got  away.  Some  evidence  was  given  of  a 
pass  from  the  Company  having  been  foimd 
on  deceased,  but  not  to  show  that  a  pass  had 
been  issued  to  him  over  that  portion  of  the 
line,  nor  was  the  pass"  produced : — ^Held, 
that  the  onus  was  on  the  defendant  Com- 
pany to  show  that  deceased  was  travelling 
on  a  pass,,  and  that  it  was  not  shown  that 
he  was  being  carried  in  such  circumstances 
■  as  to  make  him  a  fellow  servant  with  those 
operating  the  line.  Wilkinson  v.  British 
Columbia  Eleoiric  Railway  Company,  Lim- 
ited, 16  B.C.R.  113;    45  S.G.R.  263. 

2.  Former  fellow  servant.] — ^The  doc- 
trine of  common  employment  is -applicable 
where  the  servant  because  of  whose  {alilt 
the  accident  happened  had  left  the  employ- 
er's service  before  the  injured  servant 
entered  his  service.  Soslmng  v.  Le  Roi  No. 
2,  Ltd.,  9  B.C.R.  551;    34  S.C.R.  244. 

3.  Servant  pro  hac  vice.] — H.  ft  M.  con- 
tracted to  sink  a  winze  in  defendants'  mine 
at  a  certain  price  per  foot,  and  by  the  terms 
of  the  contract  the  direction  and  dip,  of  the 
winze  were  to  be  as  given  by  the  defendants' 
engineers.  The  defendants  were  to  provide 
'all  necessary  appliances,  etc.,  H.  &  M.'s 
workmen  should  be  subject  to  the  approval 
and  direction  of  the  defendants'  superinten- 
dent, and  any  men  employed  without  the 
consent  and  approval  of,  or  unsatisfactory 
to,  such  superintendent  should  be  dismissed 
on  request.  A  hoisting  bucket  hung  on  a 
clevis  was  supplied  to  H.  &  M.  by  defend- 
antSj  and  through  the  negligence  of  the 
defendants'  superintendent,  master  mechanic) 
or  shift  boss,  a  hook  substituted  for  the 
clevis,  by  defendants^  at  the  request  of  H. 
ft  M.,  got  oat  of  repair,  in  consequence  of 
which  the  bucket  slipped  off  and  in  falling 
injured  the  plaintiff,  who  was  one  of  H.  ft 


M.'s  workmen  engaged  in  sinking  the 
winze: — Held,  that  the  plaintiff,  being  sub- 
ject to  the  orders  and  control  of  the  defend-  . 
ants,  was  acting  as  their  servant,  and  the 
doctrine  of  common  employment  applied, 
and  the  action  was  not  maWtainable.  Has- 
tings V.  LeRoi  No.  2,  Limited,  10  B.C.R. 
9;    34  S.C.R.  177. 

4.   Competent   fellow   servanti.]  —  The 

plaintiff,  a  conductor  in  employ  of  defendsint 
company,  was  injured  while  uncoupling  cars 
on  a  side  track,  the  accident  being  caused 
by  the  plaintiff's  foot  becoming  entangled 
in  the  long  grass  which  had  been  allowed 
to  grow  on  the  track.  The  company  had  a 
sectionman  and  roadmaster  whose  .duties 
were  tf>  keep  the  road  in  order: — Held,  in 
a  common  law  action  for  damages,  that  the 
company  was  not  liable.  A  railroad  com- 
pany is  not  liable  for  personal  injuries  sus- 
tained by  an  employee  by  reason  of  a  defect 
in  the  track,  provided  the  track  was  pro- 
perly constructed  and  competent  workmen 
were  employed  to  keep  it  in  order.  Wood 
V.  The  Canadian  Pacific  Railway  Company, 
6  B.C.R.  561. 

5.  Competent  foreman.]  — Plaintiff,  a 
workman  in  the  defendants'  employment, 
lost  the  sight  of  an:  eye  through  being  struck 
with  an  iron  splinter  from  the  ring  of  a 
wooden  hammer  used  in  catdking  operations.  ^ 
The  condition  of  the  tool  was  brought  by 
plaintiff  to  the  foreman's  notice  immediately 
before  the  accident,  not  in  the  sense  of  its 
being  dangerous,  as  similar  tools  in  similar 
condition  were  often  used,,  but  as  to  its " 
condition  to  do  the  work  effectively.  The 
foreman  directed  plaintiff,  as  time  was 
important,  to  try  to  do  the  work  with  the 
hammer,  and  the  accident  occurred.  There 
was  no  question  of  the  foreman's,  compe- 
tence, or  that  the  tool  as  supplied  by  the 
employers  was  defective  of  dangerous: — 
Held,  setting  aside  the  verdict  of  the  jury 
in  favour  of  the  plaintiff,  that  there  had 
been  no  negligence  on  the  part  of  the  defend- 
ants; that,  if  there  was  any  negligence  it 
was  on  the  part  of  the  foreman,  a  fellpw  ser- 
vant, and  it  was  shown  that  he  was  a  com- 
petent person  for  the  position.  Kellett  v. 
British  Columbia  Marine  Rmlways  Com- 
pany, Limiied,  16  B.C.R.  196. 

6.  Temporary   obstruction   of   place   of 

work.]— ^The  plaintiff,  employed  as  a  switeh- 
man,  when  about  to  climb  to  the  top  of  a 
train  in  the  night  time,  while  being  shuqjfed, 
in  order  that  he  might  more  effectively 
signal-   the    engineer,     stumbled    over-   an 
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unlighted  pile  of  dirt  formed  by  an  exca- 
vation made  by  the  defendant  Company's 
workmen  in  conslJruetion  work,  and  was 
severely  injured  by  the  train.  The  defend- 
ant Compaliy  had  delegated  to  a  competent 
foreman,  who  was  in  charge  of  a  construc- 
tion gang,  the  duty  of  "seeing  that  every- 
thing was  left  safe."  He  was  supplied  with 
sufficient  resources  for  that  purpose,  includ- 
ing lights  for  d'angerousi  places,  and  it  was 
his  duty  to  decide  as  to  where  lights  should 
be  placed  on  obstructions.  At  the  trial  the 
learned  judge  refused  to  submit  to  the  jury 
the  question  of  common-law  liability: — 
Held,  that  although  the  plaintiff  could 
receive  compensation  under  the  Employers' 
Liability  Act,  as  the  accident  was  due  to 
the  Tiegligence  of  a  fellow  servant  in,  f ailiiig 
.to  place  lights  upon  the  mound  over  which 
the  plaintiff  stumbled,  the  doctrine  of  com- 
mon employment  precluded  him  from 
recovering  damages  at  common  law.  The 
temporary  obstruction  of  a  railway  yard  by 
a  dirt  pile,  arising  from  an  excavation  pre- 
liminary to  the  erection  of  a  tool-house; 
which  was  in  charge  of  a  competent  fore- 
man, did  ncrt  alter  the  nature  of  the  yard 
fifom  that  of  reasonable  safety  to  a  danger- 
ous place  to  work  in.  Hall  v.  Canadian 
Pacific  Railway  Company,  20  B.C.R.  293. 

7.  Defective  system.] — An  incorporated 
company  carrying  on  dangerous  operations 
is  liable  at  common  law  for  damages  sus- 
tained by  a  servant  in  consequence  of  injur- 
ies occasioned  by  the  use  of  a  system  which 
failed  to  provide  a  safe  and  proper  4)lace  in 
which  the  servant  could  do  his  work.  It  is 
not  relieved  from  this  responsibility  by  the 
fact  that  the  operations  were  superintended 
by  a  competent  foreman.  FalcJcema  v. 
Brooks  Scanlon  O'Brien  Co.,  15  B.CR.  461; 
44  S.C.R.  412. 

8.  Defective  plans.] — In  an  action  for 
personal  injuries  the  jury  found  that  the 
defendants  were  negligent  in  not  providing 
proper  and  accurate  working  plans  of  a 
mine,  and  that  such  neglect  was  the  cause 
of  the  accident,  but  they  did  not  specify 
what  person  or  official  was  guilty  of  the 
negligent  act.  The  plans  were  prepared  by 
the  defendants'  engineers,  who  were  com- 
petent, and  who  had  left  the  defendants' 
employment  before  the  injured  person 
entered  their  employment: — ^Held,  the 
defendants  were  not  liable  at  common  law. 
Boshing  v.  Le  Roi,  No.  S,  Ltd.,  9  B.O.E.  551 ; 
34  aCR.  244. 


9.  Defective  system.]— The  mate  of  a 
steamer  was  injured  by  the  bursting  of  the 
capstan  and  brought  a  common  law  action 
against  the  owners  for  damages  for  his 
injuries,  and  also  for  aggravation  of  his 
injuries  owing  to  his  unauthorized  deten- 
tion on  the  steamer  after  the  accident  :^^ 
Held,  that  in  the  absence  of  evidence  of  a 
defective  system,  the  defendants  were  not 
liable  for  the  negligence,  if  any,  of  a  com- 
petent engineer  who  was  a  fellow  servant  of 
plaintiff  arid  not  a  representative  of 
defendants.  If  there  was  any  negligence  on 
the  part  of  the  captain  in  keeping  the 
plaintiff  on  the  steamer,  the  defendants  were 
not  liable  for  it,  as  such  interference  was 
not  within  th^  scope  of,  his  employment. 
Morgan  v.  The  British  Yukon  Naoigation 
Compamy,  Limited,  11  B.CR.  316. 

10.  Defective  apparatus.]  —  Where  a 
miner  getting  into  a  bucket  by  which  he 
was  to  be  lowered  into  the  mine,  owing  to 
the  chain  not  being  checked,  was  carried 
down  by  his  own  weight  and  badly  hurt, 
and  the  jury  found  that,  the  system  for 
lowering  the  men  was  faulty,  that  the  man 
in  charge  of  it  was  negligent,  and  that  the 
engine  and  brake  by  which  the  bucket  was 
lowered  were  not  fit  and  proper,  for  the 
purpose,  it  was  held  that  as  the  negligence 
causing  the  accident  was  not  that  of  the 
persons  having  control  of  those  going  down 
the  mine,  it  was  not  a  case  of  negligence  at 
common  law.  Warmingion  v.  Talmer,  8 
B.CR.  344;    32  S.CE.  126. 

11.  Negligence  in  working  good 
system.] — The  plaintiff,  while  in  the  employ 
of  the  defendant  company,  was  struck  and 
injured  by  a  "box"  or  "skip"  filled  with 
broken  cement  as  it  was  hoisted  by  a  derrick 
for  removal,  after  having  been  filled  by  oJie 
plaintiff  and  other  workmen.  The  derrick 
was  in  charge  of  a  signalman  whose  duty  it 
was  to  warn  the  men  immediately  before  he 
signalled   the   engineer    to    hoist.      In    an 

•  action  for  damages  the  jury  found  that  the 
defendant's  system  of  warning  their  work- 
men to  stand  clear  of  the  "skip"  before 
hoisting  if,  was  a  defective  one:— Held,  that 
the  finding  was  contrary  to  the  evidence, 
and  that  even  if  the  signalman  did  not,  on 
the  occasion  on  which  the  plaintiff  was 
injured,  give  the-  signal,  it  was  not  the 
fault  of  the  system,  but  the  fault  of  the 
signalman,  who  was  the  plaintiff's  fellow 
servant.  Hvyncnak  v.  '  British  Columbia 
Electric  Railway  Company,  Limited,  20 
B.CR.  31. 
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12.  Failure  to  carry  out  system.]— The 

plaintifl  brought  action  at  common  law,  and 
in  the  alternative  xinder  the  Employers' 
Liability  Act,  to  recover  damages  for 
injuries  sustained  by  him  while  working  for 
the  defendant  company  on  a  bridge  in  course 
of  constmotion.  Eails  were  laid  qn  the 
bridge  and  a  "traveller,"  worked  by  steam, 
travelled  backward  and  forward  on  the 
rails.  The  engineer  had  orders  to  blow  the 
Whistle  when  starting  to  move  in  either 
direction.-  The  plaintiff's  hand  was 
crushed  on  one  of  the  rails  by  the 
"traveller,"  when  it  was  making  a  forward 
movement.  On  this  occasion  the  engineer 
had  not  blown  the  whistle  before  start- 
ing:— ^Held,  that,i;he  iiystem  of  warning 
would  have  been  a  suflScient  protection  if  it 
had  been  carried  ou,t,  and  the  plaintiff  had 
no  cause  of  auction  at  common  law.  Orevel- 
Vmg  V.  CanadAwn  Bridge  Oompcmy,  20  B.C.E,. 
137. 


B.  EMPLO-siEESi-  Liability  AotI 

1.  Defective  Waysi  Works,  Machinery 
aiifl  Plant. 

1.  Proof  of  negligence.] — ^The  pilaintifl 
in  an  action  under  the  Employers'  Liability 
Act,  for.  damages  caused  by  a  defect  in  his 
employers'  "works 'and  ways,"  cannot  suc- 
ceed if  on  the  facts  proved  the  jury  can 
only  conjecture  how  the  injury  oecurredt 
Stamer  v.  Hall  Mimes,  6  B.C.R.  S79. 

2.  Apparatus  causing  injury,  necessity 
to  use.] — To  entitle  plaintiff  to  judgment 
iii  an  action  under  the  Efliployers'  Liability 
Act,  the  jury's. findings  must  show  that  it 
was  reasonably  and  practically  necessary 
for  him  to  use  the  apparatus  causing  the 
injury.  Where  the  facts  proved  show 
absence  of  such  necessity  a  new  trial  will 
not  be  granted.  Davies  v.  Le  Boi  Mimng 
atid  Smelting  Company^,  7  B.C.R.  6. 

3.  Ne^lience — ^Accident    in    mine.] — ^In 

an  action  under  the  Employers'  Liability 
Act  the  jury  found  that  defendants  were 
guilty  of  negligence  in  not  having  a  plat- 
form so  fixed  as  to  prevent  drills  which 
were  thrown  down  from  bounding  into  the 
tunnel,  and  that  plaintiff  was  unaware  that 
drills  were  being  thrown  down  when  he  was 
about  to  pass  througli  the  tunnel;  and -the 
jury  assessed  the  damages  at  $3,000: — 
Held,  that  the  defendants  were  liable,  but 
that  the  damages  should  be  reduced  to 
$500.     Pender  v.   War  Eagle  OonsoUdated 


Mining   and   Development    Go.,   Limited,  7 
B.C.E.J62.^ 

4.';^^i^^^cause  of  accident.] — ^Plaint- 
iff, while  engaged  in  replacing,  on  their 
track  some  cars  which  had  run  off,  was 
struck  through  a,  car  becoming  released  on  a 
down  grade,  and  was  thrown  on  a  set  of 
exposed  cog-wheels  some,  nine  or  ten  feet 
to  one  side  of  where  he  was  working.  He 
lost  the  use  of  his  arm.  in  the  cogs.  His 
duties -did  not  usually  bring  him  in  contact 
with  the  machinery  which  caused  his  injury, 
nor  had  he  any  control  over  or  concern  in 
its  working; — Held,  that  the  leaving  of  the 
cogs  unguarded  was  the  decisive  cause  of 
the  accident,  apd  whether  that  was  negli- 
gence in  the  j)articular  circumstances  was 
properly  left  to  the  jury.  8now'\.  Croio's 
Nest  Pass  Goal  Com/pimy,  Limited^  13  B.C.R. 
.145. 

5.  Cause  of  acci4^nt.] — ^The  defen<lant 
had  under  construc^on '  the  erection  of  a 
fire-escape  on  the  Tgi,U  of  a  theatre,  -Ws 
foreman  superinten^^g  the  construction. 
The  plaintiff  and  a  fellow- workman,  E., 
were  working  on  on%of  the  floors  or  land- 
ings of  the  fire-escapij  which  consisted  of  an 
iron  grating  in  tvs^^  parts,  supported  at 
the  ends  by  two  bars  of  angle  iron,  the 
ends  of  which  were  imbedded  in  and  sup- 
ported by  the  east  and  west  walls  of  the 
enclosure  in  which  the  ^fire-escape  was  con- 
structed, one  two  inches  wide  touching  the 
waU  to  the  north  for  its  full  length,  and 
the  other  three  inches  wide  supporting  the 
grating  at  its  outside  edge.  Riveted  to  the 
outside  of  the  latter  were  upright  posts  of 
angle  iron  of  smaller  size  supporting  and 
forming  part  of  the  railing  guarding  the 
outside  edge  of  the  platform.  While  these 
upright  posts  remained  in  place  the  grating 
was  held  secure.  The  foreman  ordered  the 
plaintiff  and  F.  to  drive  out  two  rivets  that 
held  the  upright  post  to  the  outside  of  the 
three-inch  bar  on  the  fifth  floor,  and  put  in 
their  place  two  stove  bolts.  Upon  F.  driv- 
ing out  the  rivets,  the  upright  post  being 
loose  and  no  longer  holding  the  grating  In 
pl4ce,  the  grating  slipped  off  the  bar  aloi^ 
the  wall  and  fell  with  the  two  men  to  the 
floor  "below,  "ifijuring  the  plaintiff.  In  an 
action  for  damages  under  the  Employers' 
Liability  Act  the  jury  brought  in  a  verdict 
for  the  plaintiff:^ — Held,  that  the  jury 
iuight  reasonably  conclude  that  the  release 
of  the  upright  post  brought  about  the  fall 
of  the,  grating,  and  that  there  was,  there- 
fore,   evidence    upon    which    to    find    the 
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defendant  negligent  through  his  foreman  not 
seeing  that  the  platform  was  properly 
secured;     McQrmo  v.  Ball,  19  B.C.E.  441. 

6.  Negligence — Operating  colliery  with 
statutory  manholes.l-^In  defendant's  coal 
mine  the  haulage  slope,  which  was  neces- 
sarily us,ed  as  a  travelling  road  by  the 
workmen,  was  not  provided  with  man-holes 
at  intervals  of  not  more  than  twenty 
yards,  as  required  by  the  Coal  Mines  Regu- 
lation Act,  and  on  account  of  this  lack  of 
sufficient  man-holes  it  was  the  custom  of 
the  company  not  to  run  the  trip  during  the 

^  time"  the  workmen  were  going  to  and  com- 
ing from  work.  The  plaintiff  while  coming 
from  work  was  run  into  and  injured  by 
the  'trip,^  which  had^  been  started  off  during 
a  prohibited  time.  The  trip  was  a  train  of 
oars,  operated  by  a  stationary  engine  on  the 
outside,  and  used  for  hauling  coal  out  of 
the  mine.  The  jury  found  that  the  accident 
was  caused  by  defendant's  negligence  in 
letting  the  trip  down,  and  on  the  verdict 
judgment  was  Altered  for  plaintiff,  for 
$1,424  and  costs.  An  appeal  to  the  Full 
Court  was- dismissed,  the  Court  refusing,  to 
reverse  the  findings  of  fact  or  interfere  with 
the  damages  as  excessive.  Booker  v.  Well- 
ington GolUery  Company,  Limited,  9  B.C.Il. 
265.         ' 

7.  Dangerous  place  —  Duty  to  warn 
workman.] — ^Where  a  workman  is  put  to 
work  in  a  place  where  there  is  an  imminent 
danger  of  a  kind  not  necessarily  involved 
in  the  employment .  and  of  which  he  is  not 
aware,  but  of  which  the  employer  is  aware, 
it  is  the  employer's  duty  to  warn  ,the  work- 
man of  the  danger.  G.  had  been  working 
in  the  defendant's  mine  On  the  floors  imme- 
diately below  the  600  foot  level,  and  on 
the  night  of  the  accident  when  he  was  going 
to  work  he  was^told  by  the  shift  whom  he 
was  relieving  that  the  place  was  in  pretty 
bad  shape  and  to  look  out  for  it.  He  pro- 
ceeded to  make  an  examination,  but  while 
thus  engaged  the  mine  superintendent 
directed  him  to  do  some  blasting,  and  while 
doing  it  a  slide  occurred  and  he  was  injured. 
The  principal  evidences  of  the  likelihood  of 
a  slide  were  two  floors  beneath  the  600  foot 
level,  and  of  which  the  superintendent  was 
aware  and  Gr.  not  aware.  The  jury  found 
that  the  superintendent  was  negligent  inas- 
much as  he  did  not  advise  G.  of  the  probable 
danger: — Held,  in  an  action  under  the 
Employers'  Liability  Act,  that  the  defend- 
ants were  liable,  Otmn  v.  Le  Boi  Mining 
Compa/ny,  Limited,  10  B.C.E.  59. 


8.  Buildings   in  course  of  erection.]— > 

Buildings  in  course  of  erection  are  "the 
works"  of  the  person  erecting  them  within 
the  meaning  of  the  Employers'  Liability 
Act.     MoQraw  V.  Ball,  19  B.C.E.  441. 


2.  Negligence  of  Superintendents. 

Duty  of  employer  to  warn  workmen 
of  danger.] — ^Where  a  workman  is  put  to, 
work  in  a  place  where  there  is  an  imminent 
danger  of  a  kind  not  necessarily  involved 
in  the  employment,  and  of  which  he  is  not 
aware,  but  of  which  the  employer  is  aware, 
it  is  the  employer's  duty  to  warn  the  work- 
man of  the  danger.  G.  had  been  working 
in  the  defendants'  mine  on  the  floors  imme- 
diately below  the  600  foot  level,  and  on  the 
night  of  the  accident  when ,  he  was  going 
to  work  he  was  told  by  the  shift  whom  he 
was  relieving  that  -the  place  was  in  pretty 
bad  shape,  and  to  look  out  for  it.  He  pro- 
ceeded to  make  an  examination,  but  while 
engaged,  the  mine  superintendent .,  directed 
him  to  dp  some  blasting,  and  while  doing 
it  a  slide  occurred  and  he  was  injured. 
The  principal  evidences  of  the  likelihood  of 
a  slide  were  two  floors  beneath  the  600  'foot 
level,  and  of  which  the  superintendent  was 
aware,  and  G.  not  aware.  The  jury  found 
that  the  superintendent  was  negligent,  inas- 
much as  he  did  not  advise  G.  of  the  probable 
danger: — ^Held,  in  an  action  under  the 
Bmployersf  Liability  Act,  that  the  defend- 
ants were  liable.  Gwrm  v.  Le  Boi  Mining 
Company,  Limited,  10  B.C.E.  59. 


3.  Railways. 

1.  Trolley.] — ^Where  a  steam  trolley  is 
being  worked  backwards  and  forwards  on 
rails  used  in  the  construction  of  a  bridge, 
it  is  being  operated  on  a  railway  witMn 
the  meaning  of  the  Employers'  "Liability 
Act.  CrevelUng  v.  Canadian  Bridge  Co., 
20  B.C.R.  137. 

2.  Mine  track.] — A  train  of  cars,  worked 
by  a  stationary  engine  outside  the  mine, 
running  on  a  line  leading  out  of  the  mine 
and  used, for  hauling  coal  out  of  the  mine 
is  a  railway.  Booker  v.  Wellington  Colliery 
Co.,  9  B.C.R.  265. 


4.  Notice  of >  Injury. 

Want    of    reasonable    excuse.] — ^In   an 

action  for  damages  imder    the    Employers' 
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Iiiability  Act  for  injuries'  sustained  by 
plaintiff,  it  was  shown  tiat  the  plaintiff 
was  without  means  and  for  some  weeks 
after  the  accident  was  unable  _to  transact 
any  business;  and  that  the  defendants' 
business  manager  and  representative  saw 
the  accident  and  arranged  for  plaintiff's 
admission  into  the  hospital,  whfere  a  few 
days  later  he  discussed  with  him  the  cause 
of  the  accident: — ^Held,  the  circumstances 
excused  the  want  of  notice  of  injury.  At 
the  close  of  the  plaintiff's  case  a  non-suit 
was  moved  for  on  the  ground  that  plaintiff 
had  not  proved  notice  of  injury,  and 
plaintiff  then  adduced  evidence  which  the 
Court  held  showed  a  reasonable  excuse  for 
want  of  notice  and  the  trial  proceeded. 
Before  closing  his  case  'defendant's  counsd 
tendered  evidence  of  being  prejudiced  by 
want  of  notice: — ^Held,  excljiding.  the  evi- 
dence, that  the  proper  time  to  show  preju- 
dice was  while  the  question  of  reasonable 
excuse  was  still  open.  Lever  v.  McArthwr, 
9  B.O.R.  417. 

5.  Employments  Within  the  Act. 
Pile-driving.] — ^A    servant    employed  'to 
work  a  pile-driver  is  a  workman  within  the 
Act.     MoMilldn  v.   Western  Dredgi/dg  Co., 
4  B.C.R.  122. 

'^  • 
C  Defences  Open  to  Master  in  Actions  at 

Common  Lwui  amd  Under  Employers' 

LiabilAty  Act. 

1.  Acceptance  of  Bisk. 

1.  Voluntarily     incurred    the    risk.] — 

Plaintiff  in  the  course  of  his  duties  as 
defendants'  employee  in  their  mill,  walked 
upon  a  roller  way  constructed  for  the  pur- 
pose of  carrying  lumber  from  the  saws  out 
of  the  mill,  consisting  of  u,  platform 
through"  which  rollers  moved  by  connecting 
imcovered  cog  wheels  at  the  sides,  slightly 
projected.  The  jury  found  that  there  were 
other  passage  ways  for  the  plaintiff,  but 
none  of  them  sufficient.  That  the  noif- 
covering  of  the  cogs  was  a  defect.  That  the 
plaintiff  was  cognizant  of  the  danger  of 
using  the  roller  platform,  but  was  not 
>  undiily  negligent,  and  found,  damages: — 
Held,  upon  motion  for  judgment,  dismissing 
the  action,  that  if  the  defendants  had 
covered  the  cogs  the  accident  would  not  have 
happened,  and  that,  upon  the  findings  of 
the  jury,  the  negligence  of  defendants  was 
primarily  the  cause  of  the  accident,  but 
that  the  plaintiff  was  guilty  of  contributory 


negligence  in  using  the  roller  way  as  a 
passage  way,  and  was  volens  in  regard  to 
the  risk  of  injury: — Held,  by  the  Full 
Court  entering  judgment  for  the  plaintiff — 
that,  to  support  the  defence  of  contributory 
negligence,  -  it  was  necessary  that  there 
should  be  a  direct  and  positive  finding  that 
the  plaintiff  voluntarily  incurred  the  risk* 
and  that  there  was  no  such  finding.  Scott 
V.  British  GqUimbia.  Milling  Co.,  3  B.CB. 
221;  24  S.CB.  702. 

2.  Undertaking  ri»k.]V-The  defendant 
company,  in  carrying  on  blasting  operations 
after  drilling,  first  blasted  the  bottom  of 
the  holes  With  a  small  amount  of  powder 
in  order  to  wideni  them  for  the  reo^tioH 
of  sufficient  powder  for  the  main  blast. 
This  operation  is  known  as  "springing" 
holes.  After  the  springing  operation  the 
hole  is-  charged  with  powder  for  the  main 
blast.  .  While  the  plaintiff,  a  workman 
employed  by  the  defendants,  was  engaged 
in  the  final  loading  of  a  hole,  the  "spring- 
ing" of  other  holes  was  being  carried  on 
close  to  where  he  was  working.  An  explo- 
sion in.  the  springing  operation  cause^  the 
blast  at  the  hole  where  the  plaintiff  was 
working  to  go  off,  and. he  was  injured. 
There  was  evidence  of  a  warning  of  the 
blast  for  "springing"  being  given,  which  the 
plaintiff,  who  was  a  foreigner,  did  not  hear. 
The  trial  judge  took  the  case"  from  the  jury 
and,  dismissed  the  action: — Held,  that  the 
trial  judge  properly  withdrew  the  case 
from  the  jury  and  dismissed  the  action, 
that  the  particular  thing  that  caused  this 
accident  was  the  failure  of  the  plaintiff  to 
hear  the  warning  (if  given),  and  if  not 
given,  it  was  the  neglect  of  a  fellow  ser- 
vant. Beck  V.  Guthrie,  MoDougal  &  Co., 
18  B.C.E.  482. 

3.  Plaintiff      causing     accident.]  —  The 

plaintiff  had  been  engaged  on  a  steam- 
shovel  of  the  defendant  company  for  six 
years,  during  the  latter  two  and  a  half  of 
which  he  had  acted  as  engineer.  The  steam- 
shovel,  which  travelled  by  its  own  power 
on  the  track  at  about  three  miles  an  hour, 
had  a  cab  in  front  for  operating  the  engine 
and  another  at  the  back  for  firing;  The 
boiler  stood  betweeh  the  cabs  and  its  back 
portion  was  between  two  water  tanks  about 
seven  inches  from  its  outer  bulge  four  feet 
above  the  deck,  the  engine  being  below  the 
boiler.  A  break  staff  stood  about  15  inches 
in  front  of  the  tank  to  the  right  of  the 
boiler,  and  about  two  feet  out  from  a 
pinion  that  was   connected  with    a    gear- 
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wheel,  in  front,  by  -which  the  machine  was 
moved  on  the  tracks.  .The\lubricator  was 
about  three  and  a  half  feet\back  of  the 
ipiniofi,  between  the  boiler  and  .the ,  water- 
tank.  In  order  to  get  to  the  \^ubricator 
from  the  front  calj,  the  engineer,  had  <  to 
pass  between  the  gear-wheel  and  the  break 
staff  and  then  between  the  boiler  and  the 
water-tank.  While  the  steam-shovel  was  in 
moiJipil,  the  plaintiff  went  from  the  front 
cab  to  the  lubricator  and  after  adjusting 
it  was  backing  out,  when  his  overall  caught 
between  the  pinion  and  the  gear-wheel,  and 
his  arm  being  pulled  in,  it  was  crushed 
between"  the  wheels,  necessitating  a;mputat 
tion.  It  was  the  duty  of  the  engineer  to 
report  what  was  necessary  in  the  way  of 
repairs  or  improvements  to  the  steam- 
shovel,  but  the  plaintiff  had  never  requisi- 
tioned fot  a  guard  or  other  protection  on 
the  gear-wheel.  OA  the  trial  the  jury  foimd 
in  favour  of  the  plaintiff  for  $5,000 
damages,  for*  which  judgment  was 
entered: — Held,  on  appeal,  that  the  defence 
arising  from  the  maxim  Volenti  non  fit 
injuria  applied  in  this  case,  and  the 
plaintiff  was  not  entitled  to  recover. 
MoPhee  v.  The  Esqmmalt  and  Nwnaimo 
MaihBoy  Company,  18  B.CIl.  450.  Reversed, 
Tt9  S.C.R.  43.. 

4.  Non  sciens.] — In  an  action  under  thS 
Employers'  Liability  Act,  the  jury  found 
that  defendants  were  guilty  of  negligence 
in  not;^  Sia,ving  a'platforjn  so  fixed  as  to 
prevent  drills  which  were  thrown  down 
from  bounding  into  the  tunnel,  and  that 
plaintiff  was  unaware  that  drills  were  being 
thrown  down  when  he  was  about  to  pass 
through  the  tunnel;  and  the  jury  assessed 
the  damages  at  $3,000: — Held,  that  the 
defendants  were  liable  but  that  the 
damages  should  be  reduced  to  $500.  Pender 
V.  Wwr;  Eagle  Consolidated  Mimng  and 
Development  Co.,  Limited,  7  iB.O.R.  162. 

5.  j^fiaratli«  causing  injury — Nepessity 
to  , use.]— To  entitle  plaintiff,  to  judgment 
in  an  action  under  the  Employers'  Lia- 
bility Act,  the  jury's  findings  must  show 
that   it    was     reasonably    and    practically 

•*  necessary  for  him  to  use  the  apparatus 
causing  the  injury.  Where  the  facts  proved 
show  absence  of  such  necessity  a  new  trial 
will  not  be  granted.  Domes  v.  Le  Koi  Min- 
ing and  BmUtimg-  Cbmpdmn,  7  B.C.R.  6. 

2.  Contributory  Negligence. 

1.  Burden  of  proof.] — ^From  the  moment 
the  plaintiff  makes  out  a  prima  facie  case- 


that  the  injury  was  caused  by  the  negli- 
gence of  the  defendant,  the  onus  is  cast  on 
the  defendant,  if  he  sets  it  up,  to  show  con- 
tributory negligence.  MoMillcm  v.  Western 
Dredgmg  Co.,  i  B.C.K.  122. 

2.  Ordinary-course  of  employment.] — 
In  an  action  for  damages  for  personal 
injuries  from  an  accident  happening 
because  of  plaintiff's  failure  to  withdraw 
himself  from  danger  in  response  to  a  signal, 

,i)3S  jury  found  that  the  defendant  was 
negligent,  and  that  the  signal  was  given 
prematurely,  and  that  the  plaintiff  shojild 
have  heard  the  signal^  but  being  busy  may 
not  have  heard  it.  The  answer  to  the 
question  as  to  contributory  negligence,  to 
which  th^  jury's  attention  was  direc|;ed  by 
the  judge,  was  "we  do  not  consider  that 
plaintiff  was  doing  anything  but  his  regu- 
lar work."  Judgment  was  entered  for 
plaintiff: — ^Held,  that  the  judgment  must 
be  aflSrmed.  Marshall  v.  Ca/tes,  10  B.C.E. 
153. 

3.  Breach  of  rules.] — One  of  the  rules 
of  the  defendant  company  was  tha,t  cars 
running  jn  the  same  direction  should  be 
kept  five  minirfces  apart,  except  when 
approaching  stations,  when  the  motorman 
was  to  so  manage  his  car  that  it  could  be 
stopped  within  the  range  of  vision.  Plaint- 
iff, a  motorinfin,  ran  his  oar  into  the  rear 
end  of  another  car  standiog.  at  a  station,, 
and  sustained  injuries  for  which  he  claimed 
damages,  alleging  a  defegtive  system.  The 
jury  found  defendants  guilty  of  negligence 
ajid  gave  daBiages  in  $2,500  :^Held,  that 
as  the  rules  had  not  been  enforced  by  the 
defendants  nor  pleaded  by  them,  they  could 
not  be  relied  upon  in  support  of  a  charge 
of  contributory  negligence.  Daynes  v. 
British  Cohimhia  Electric  BaiVway  Com- 
pany, Limited  Liability,  17  BjO.R.  498 ; 
49  S.C.R.  578. 


D.  Workman's    Compensation-  Act. 

1.  Employer. 

Option  holder  of  a  mine.] — A  working 
bondholder  or  option  holder  of  a  mine  is 
not  the  owner  thereof  and  is  not  an 
employer  within  the  meaning  of  the  Act. 
Scott  V.  McCarter,'  2  M.M.C.  569. 


2.  Accident. 

Flying  chips   of  steel.] — While  engaged 
in  ^hipping  the  burs   from  a   steel    plate 
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with-  a  cold-chisel,  the  plaintiff  was  injured 
by  a  piece  of  the  steel  so  chipped  off, 
striking  him  in  the  eye  and  destroying  its 
sight: — Held,  that  the  injury  was  an  acci- 
dent within  the  meaning  of  the  Workmen's 
Compensation-  Act,  1902.  Neville  v.  Kelly 
Brothers  <md  MitoheU,  Limited,  13.  B.C.R. 
125. 


3.  Arising  Out  and  in  the  Course  of- 
Employmenti  , 

1.  Personal  convenience.] — ^Where  there 
is  conflicting  evidence,  the  finding  by  an 
arbitrator  under  the  Workmen's,  Compensa- 
tion Act,  1902,  that  the  applicant  was  not 
engaged  on  his  employers'  business  at  the 
time  of  the  accident,  is  a  conclusive  finding 
of  fact  on  that  point.  An  accident  occur- 
ring to  a  workman  while  dging  something 
pur.ely  for  his  personal  convenience,  and, 
foreign  to  his  duty,  is  not  an  accident  aris- 
ing out  of  and  in  the  course  of  his  employ- 
ment. Scalzo  V.  Columhia  Maecarorn  Fac- 
tory, 17  B.C.K.  201. 

2.  Obedience  to  order*. ]^A  ehuteman 
and  his  helper,  employed  in  the  defendant 
company's  mine,  entered  the  chute  before 
being  told  by  the  "mucker  boss,"  according 
to  orders,  that  it  was  safe  to  do  so.  There 
was  some  evidence  that  the  ■ehuteman  told 
his  helper  that  the  "mucker  boss"  had  given 
orders  to  proceed.  The  helper  was  injured 
by  a  fall  of  rock,  the  cause  of  which  was 
unknown: — ^Held,  that  the  injury  arose  out 
of  and  in  the  course  of  his  employment, 
and  that  in  accepting  the  statement  of  the 
cbuteman,  in  a  sense  a  person  of  authority 
over  hiin,  he  was  not  guilty  of  wilful  dis- 
obedience. Oervio  v.  Oranhy  Consolidated 
Mining,  Smelting  amd  Power  Oompamy,  15 
B.CK.  192. 

3.  Abnormal  conditions  of  weather.] — 
While  deceased,  employed  as  a  fan-tender 
for  a  colliery  company,  .was  attendmg  to 
his  djities  within  a  shelter  house  built  on 
the  side  'of  a  gulch  imder  a  olifif  for  the 
protection  of  the  workmen,  a  snowslide 
coming  down  in  an  unusual  direction  and 
under  abnormal  conditions,  smashed  in  the 
shelter  house  and  killed  him: — ^Held,  that 
in  the  situation  in  which  he  was  placed  in 
the  course  of  his  employment,  he  was 
exposed  to  risk  not  common  to  others  in 
the  locality  not  so  employed,  and  the  appli- 
cants were  entitled  to  compensation.  The 
fact  that  there  were  abnormal  conditions 
of  weather  does    not    aifect    the    liability. 


Culshaw  v.  Crow's  Nest  Coal  Company,  19 
B.C.R.  13. 

4.  Dependents. 

1.  Son.] — Where  the  injured,,  man  left 
his  father's  house  several  years  before  the 
accident,  sent  money  to  his  parents  at 
irregular  intervals,  amounting  altogether  ^ 
to  $400  in  sis  years,  remitted  nothing 
within  a  year  before  his  death  except  a  sum 

to  pay  the  passage  to  America  of  a  younger 
brother,  and  it  appeared  that  the  family 
consisted  of  father,  mother,  adult  brother, 
and  a  hired  boy  of  19,  and  that  the  father 
was  the  owner,  of  about  five  acres  unencum- 
bered, and  worked  another  plot  of  the  same 
size  on  shares,  the  whole  being  cultivated 
as  an  olive  orchard,  the  injured  man's 
family  were  held  not  to  be  dependents. 
Vare'sioh  v.  British  Columbia  Copper  Co., 
12  B.C.E.  286. 

2.  Non-resident  widow  pf  alien.] — The. 
widow  of  an  alien  workman  who  has  lost 
his  life  by  an  accident  in  the  course  of  his 
employment  is  entitled  to  compensation  as 
a  dependent  of  the  deceased,  notwithstand- 
ing that  she  was  resident  in  a  foreign 
country  at  the  dates,  both  of  the  accident 
and  the  death,  and  the  legal  personal  repre- 
sentative of  the  deceased  is  entitled  to  "pay- 
ment thereof  in  trust  for  her.  Mike  Krzus 
V.  Vrow's  Nest  Pass  Coal  Co.,  16  B.C.R. 
120;   1912,  A.C.  590. 

3.  Race  or  residence.] — The  principle 
governing  Lord  Campbell's  Act,  governs  in 
the  Workmen's  Compensation  Act,  viz.: 
given  the  wrongful  act  in  respect  of  which 
the  deceased,  had  he  lived;  would  have  had 
a  right  of  action,  the  statute  intends,  in 
case  of  death,  to  make  the  wrongdoer  liable 
in  damages  to  those  who,  irrespective  of 
race  or  residence,  stood  to  the  deceased  in 
any  of  the  relationships  mentioned  in  the 
A(jt.  Varesick  v.  The  British  Cloumbia 
Copper  Gompwny,  Limited,  12  B.C.R.  286. 

5.  Notice. 

Given  by  workman  enures  to  benefit  of 
dependents.] — A  notice  of  injury  given  b^ 
a  workman  is  sufficient  ta  entitle  those 
dependent  upon  him,  after  his  death,  to  the 
benefits  of  the  Workmen's  Compensation 
Act,  Revised  Statutes  of  British  Columbia, 
1911,  chapter  244,  without  any  other  or 
further  notice.  In  re  Moffatt  and  the 
Crow's  Nest  Pass  Coal  Compamy,  18  B.C.R. 
303. 
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6.  Misconduct  and  Neglect. 


1.  Consequences.] — Misconduct  is  not 
"serious"  merely  because  the  aptual  conse- 
quences in  the  particular  case  ate  serious; 
.the  misooriduct  must  be  serious  in  itself. 
Bill  and  Another  v.  Granby  Oon'soHdated 
Mimes,  Lvnvited,  12  B.C.E.  118. 

2. '  Exposure  to  risk  of  injury.  ]^Aiiy 
neglect  is  "serious  neglect"  within  the 
mpaning'  of  the  Act  which,  in  the  _yiew  of 
reasonable  pejsons^  in  a  position  to  judge, 
exposes  anybody,  injsluding  the  person 
.guilty  of  it,  to  the  risk  of  serious  injury. 
If  the  danger  to  be  apprehended  is  a  danger 
of  serious  injury,  or  if  the  injury  to  be 
feared  is  of  such  a  character  that'  it  may 
be  described  as  serious,  then  the  case  is 
within  the  language  of  the  Act.    Ibid. 

3.  Disobedience.] — Deceased,*  foreigner, 
but  able  to  speak  and  understand,  though 
not  to  read  or  write  English,  entered  the 
employment  of  defendants  at  work  in  which 
he  had  had  no  previous  experience.  Before 
commencing  work,  a  fellow  labourer  was 
caiitioned  by  the  foreman,  in  presence  of 
the  deceased,  not_  to  'allow  the  latter  to  use 
a  freight  lift.  He  nevertheless  attempted 
to  use  it,'  and  was  cautioned  not  to  do  so. 
He  w^s  later  in  the  day  killed  in  the  lift: — 

,  Held,  that  he  was  not  guilty  of  serious  and 
wilful  misconduct.     Qranich  v.  British- Col- 
umbia Sugar  Refinery  Company,  14  B.C.R. 
■-251;   15  B.C.R.  198;  44  S.C.R.  105. 

4.  False  representation  of  age.] — 'The 
making  of  "a  false  representation  by  an 
infant  to  the  effect  that  he  is  of  full  age  in 
order  to  secure  employmen't  is  not  such 
"serious  and  wilful  misconduct  or  serious 
neglect"  as  disentitles  the  applicant  to 
recover  under  the  Workmen's  Compensation 
Act,  1902,  it  not  appearing  that  the  acci- 
dent in  question  was  "attributable  soleljr" 
to  such  misrepresentation.  Darnley  v.  Cam-^ 
adia/n,  Pacific  Bailwo/y  Company,  14  B.O.R. 
15. 

5.  Question  of  fact.] -Serious  and  wil- 
ful misconduct.  Whether  or  not  there  is 
any  evidence  to  support  a  finding  of  wilful 
and  serious  misconduct  is  a  question  of  law. 
Qramck  v.  The  British  Columbia  Sugar 
Befmrng  Co.,  15  B.O.R.  198;  44.S.0.R.  105. 

7.  Assessment   Under,   When   Action 
Dismissed.- 

1.  By  Court  of  appeal.] — ^Plaintiffs  at 
the  trial  recovered  damages  for  the  death 
of    their    son,    killed    while    in    defendant 


company's  employment.  The  Court  of 
Appeal  reversed  the  trial  judgment.  There- 
after plaintiffs  applied  to  the'  Court  of 
Appeal  for  a  direction  to  assess  damages 
under  the  Workmen's  Compensation  Act, 
1902,  sec.  6,  sub-sec.  4:— Held,  that  the 
Court  of  "Appeal  could  not  assess  the 
damages  or  make  any  order  directing  an 
assessment.  McOormiok  and  MoCormAdk  v. 
KelUher  Lumber  Oompamy,  17  B.C.R.  422. 

2.  After  appeal.!  —  In  a  common  law 
a:ction  for  damages  for  the  death  of  a 
workman  by  reason  of  thfe  negligence  of  the 
employers,  plaintiffs  recovered  $1,500.  This 
judgment  having,  been  reversed  by  the 
Court  of  Appeal,  •  plaintiffs  applied  to  that 
Court  to  assess  the  ,  damages  under  the 
Workmen's  Compensation  Act,  1902,  Vhich 
application  was  refused  (1912),  17  B.  C. 
422.  On  application  to  the  trial  judge  he 
assessed  the  damages  at  $1,500,'  and 
defendants  appealed: — ^Held,  that  the  judg- 
ment of  the  Court  of  Appeal  placed  the 
parties  in  the  position  which  they  occupied 
at  the  close  of  the  common  law  action,  if 
the  trial  judge  had  given  the  judgment 
which  the  Court  of  Appeal  held  he  shoulrf 
have  given,  when  the  plaintiffs  could  have 
asked  for  an  assessment  under  tne  Work- 
men's Compeinsation  Act,  1902.  MoGormich 
amd  McCormiok  y.The  A.  T.  KelUher  Lum- 
ber Company,  Limited,   18  B.C.R.  57. 

3.  Appeal  from  assessment.]  -^  Where 
plaintiff's  counsel,  on  the  opening,  in  an 
action  launched  under  the  Employers'  Lia- 
bility Act  and  the  Workmen's  Compensa- 
tion Act,  expressed  a  doubt  that  his  evi- 
dence was  not  strong  enough  to  support  a 
claim  under  thfe  former,  but  that  he  hoped 
to  succeed  under  the  latter  Act,  the  trial 
judge  was  right  in  proceeding  to  hear  the 
evidence.  The  learned  trial  judge  in  the 
above  circumstances  having  heard  the 
plaintiff's  evidence,  dismissed  the  action 
under  the  Employers'  Liability  Act,  and 
came  to  the  conclusion  that  no  compensa- 
tion was  payable  under  the  Workmen's 
Compensation  Act: — ^Held,  that  an  appeal 
lay  from  him  in  the  action  as  a  judge. 
Granick  v.  British  Columbia  Sugar  Refinery 
Co.,  15  B.C.R.  198. 

4.  Right  of  appeal.]  —  The  right  of 
appeal  from  a,  decision  in  the  course  of 
proceedings  to  which  article  4  of  the  second 
schedule  of  the  Act  applies  is  available 
only  for  questioning  the  determination  of 
the  Court  or  judge  upon  some  question  of 
law:    Decisions  upon  question^  of  fact  in 
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adjudicating  upon  a,  claim  under  sub-sec.  4 
of  sec.  2  of  the  Act  are  not  subject  to  appeal. 
Cfraniok  v.  The  British  OoT/umhia  Suga/r 
Reptmg  Co.,  15  B.C.R.  198;  44  S.C.R.  105. 


8.  Measure  of  Compensation. 

Chances    of    employment    lessened.]— r- 

In  estimating  compensation  under  the 
Workmen's  Compensation  Act  for  the  loss 
of  a  thumb,  consideration  must  be  given 
to  the  fact  that  while  the  claimant  is  not 
thereby  entirely  prevented  from  carrying 
on  his  occupation,  his  chances  of  employ- 
ment in  competition  with  others'  are 
lessened,  and  his  earning  power  conse- 
quently reduced.  Roylance  v.  OcmadAwn 
Pacific  Railway  Compamy,  14  B.O.R.  20.' 


9.  Arbitration, 
(a)   JPractioe. 

1.  Rules.] — ^The  effect  of  sec.  34  of  the 
Workmen's  Compensation  Rules,  1904,  is  to 
make  the  proceedings  subject  to  the  same 
rules  as  an  action.  Cieowshi  y.  West 
Kootenay,  etc.,  Co.;  12  B.C.R.  63. 

2.  Amendment.]  —  An  arbitrator 
appointed  tmder  the  Workmen's  Compensa- 
tion Act,  1902,  has  the  same  powers  as  to 
amendments  of  pleadings  in  proceedings 
before  him  as  a  judge  has  in  a  civil  action. 
Moore  v.  Crow's  Nest  Pass  Coal  Company, 
Urmted,  15  B.C.R.  391.  , 

3.  Commission.] — Sec.  2  of  the  second 
schedule  to  the  Act  and  Rules  2,  34  and 
81  of  the  Workmen's  Compensation  Rules, 
1904,  give  the ,  arbitrator  power  to  direct 
the  taking  of  evidence  on  commission. 
FolUs  V.  Schaake  Machine  Works,  13  B.C.R. 
471. 

-      *   (6)   Stated  Case. 

Functus  officio.] — An  arbitrator  having 
made  his  award  Is  functus  officio,  and  has 
no  power  to  then  submit  a  question  of  law 
for  the  decision  of  a  judge  under  sec.  4  of 
the  Second  Schedule  of  the  Workmen's  Com- 
pensation Act.  In  re  Lewis  and  Orand 
Trunk  Railway  Company,  18  B.C.R.  329. 


(o)   Referring  Back. 

To  proceed  with  arbitriition.] — On  a  case 
stated  in  an  arbitration  under  the  Work- 
men's   Compensation   Act,    1902,   the    Pull 


Court  referred  the  question  back  to  the 
arbitrator  to  make  definite  findings  of  fabt 
and  have  the  questions  of  law  clearly  for- 
mulated. Upon  the  reference  baisk,  the  case 
was  re-stated  to  a  single  judge,~  and  the 
learned  .judge  to  whom  the  questions  were 
submitted  found  that  they  were  questions 
of  fact,  and  referred  the  matter  back  to  the 
arbitrator  to  "proceed  with  the  arbitra- 
tion":— Heldj  on  appeal,  that  thesre  was 
jurisdiction  for  such  an  order;  that  the 
arbitrator  had  not  finished  his  work,  and 
that  he  is  not  functus  officio  imtil  the 
award  is  made.  Armstrong  v.  Bt.  Eugene 
Mining  Compamy,  13  B.C.R.  385. 


(d)  Award:    Reviewing. 

1.  Appeal.] — ^No  appeal  lies  from  the 
decision  of  an  arbitrator  Appointed  by  a 
Suprerne  Court  Judge  under  clause  2  of  the 
second  schedule  to  the  Workmen's  Compen- 
sation A.ct,  1902.  Lee  v.  The  Crow's  Nest 
Pa^s  Coal  Company,  Limited,  11  B.C.R.  323. 

2.  Stated  case.] — ^An  arbitrator  under 
the  Workmen's  Compensation  Act,  1902,  sec. 
2,  sub-sec.  (3)  having  jurisdiction  to  settle 
any  question  as  to  whether  the  employment 
is  one  to  which  the  Act  applies: — ^Held,  that 
the  only  way  to  review  the  arbitrator's 
finding  thereon  is  by  a  case  submitted 
under  sec.  4  of  the  Second  Schedule. 
Basanta  v.  Canadian  Pacific  Raihoay  Com- 
pany, 16  B.C.R.  304. 

3.  Neglect  to  ask  for  stated  case.] — 
Where  parties  to  an  arbitration  under  the 
Workmen's  Compensation  Act  neglect  to 
ask  iihe  arbitrator  to  state  a  special  case 
for  the  opinion  of  the  Court,  the  award 
should  not,  in  the  absence  of  misconduct, 
be  remitted  to  the  arbitrator  or  set  aside. 
Cozoff  V.  Welch,  20  B.C.R.  552. 

4.  Motion  to  set  aside.] — ^The  Arbitra- 
tion Act  applies  to  an  award  under  the 
Workmen's  Compensation  Act,  and  a 
motion  to  set  aside  an  award  may  be  made 
under  the  former  Act.  -Where,  therefore, 
an  award  was  attacked  by  a  motion  for  a 
writ  of  prohibition,  the  motion  was  properly  . 
dismissed,  particularly  as  the.  apjplicant 
admitted  that  the  award  jhoiild  have  pro- 
vided for  weekly  payments  instead  of  a 
lump  sum  and  undertook  to  have  the  regis- 
ter amended  in  this  particular.  Disourdi  v. 
Sullivan  Qvowp  Minmg  Company,  14  B.C.R. 
241. 

5.  Action  to  set  aside  award.] — ^Where 
the    award    of    an    arbitrator    under    the 
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Workmen's  Compensation  Act  is  filed  imder 
paragraph  8  of  the  Second  Schedule,  and 
■thereby  becomes  enforceable  as  a  County 
Court  judgment,  an  action  to  set  aside  the 
judgment  and-  execution  issued  thereon  is 
properly  brought  in  the  Supreme  Court. 
The  British  CoUimbia  Copper  Gompan/y, 
Limited  v.  MoKittrich,  18  B.C.R.  129. 


10.  Insurer,  Liability  of.    ' 

1.  Enforcement  of.]  — The  plaintiff,  a 
workman  emplbyed  by  the  defendant  Min- 
ing Company  was  injured  in  November, 
1907.  In  October,,  1908,  he  obtained  an 
award  for  compensation  under  the  WorK- 
men's  Compensation  Act,  1902.  At  the 
date  of  the  award  the  Mining  Compaay 
were  insolvent  and  in  the  course  of  wind- 
ing up.  The  plaintiff  alleged  that  the 
d^feniTants,  the  Casualty  Company,  were 
liable  to  indemnify  the  Mining  -  Company 
against  losses  or  liability  under  the  award, 
and  an  order  wa?  asked  for  directing  pay- 
ment by  the  Casualty  Company  of  the 
amount  of  the  award  into  a  chartered 
bank,  pursuant  to  sec.  6  of  the  Aqt,  and  a 
judge  of  the  Supreme  Court  granted/  the 
order,  but  it  was  set  aside  by  the  Full 
Court:  (1909),  14  B.  C.  256.  A  subse- 
quent application  by  the  plaintiff  for  an 
issue  to  determine .  the  liability'  of  the 
Casualty  Company  to  indemnify  the  Min- 
ing Company  was  dismissed  (1909),  14 
B.C.  273.  The  plaintiff  then  brought  this 
action  for  a  declaration  that  he  had  a  first 
charge  upon  the  moneys  which  the  Mining 
Company  were  entitled  to  receive  from  the 
Casualty  Company,  and  for  an  order  for 
payment  pursuant  to  sec.  6.  The  defendants 
admitted  that  they  had  issued  a  policy 
wtfich  was  valid  and  subsisting  at  the  date 
of  the  plaintiff's  injuries,  by  which  they 
agreed  to  indemnify  the  Mining  Company 
against  loss  for  damages  on  account  of 
bodily  injuries  suffered  within  the  period 
of  the  policy  by  any  employee.  The  trial 
judge  (Hunter,  C.J.B.C.),  dismissed  the 
action  on  the  ground  that  there  was  no 
privity  of  contract  between  the  plaintiff 
and  the  Casualty  Company,  in  other  words, 
that  the  plaintiff  had  no  status: — Held, 
that  the /judgment  should  be  affirmed.  Per 
MacDonald,  C.J.A. ;  Unless  sec.  6  gave  the 
plaintiff  a  status  to  maintain  the  action, 
he  had  none;  and  it  was  not  open  to  the 
plaintiff  to  ascertain  the  liability  of  the 
insurers    to    the    Mining    Company,  in    an 
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action  such  as  this.  The  creation  of  the 
charge  alone,  without  reference  to  that  part 
of  the  sectiop  which  gives  a  remedy  for 
enforcing  it,  does  not  effect  the  siibrogation 
mentioned  in  Northern' Employers'  Mutual 
Inderrmity  Company,  Limited  v.  Kniveton 
(1902),  1  K.B.  880,  18  T.L.B.  604,  and 
Morris  v.  Northern  Employers'  Mutual 
Indemnity  Company,  Limited  ,(1902),  2 
K.B..  165,  18  T.L,E.  635.  Were  it  not  for 
,  the  decision  of  the  Full  Court  in  1909, 
14  B.B.  256,  see.  6  might  be  construed  as 
intended  riot  only  to  giv*  the  workman  a 
charge  on  the  iasurance  moneys^  but  also 
to  provide  the  means  of  enforcing  it, 
whether  the  insurers  disputed  their  lia- 
bility or  not.  Per  Ifving,  J.A.:  The  lia- 
bility of  the  Casualty  Company  under  sec. 
6  can  be  determined  only  in  an  action  by 
the  liquidator  of  the  Mining  Company.  Per 
Martin,  J.A. :  Sec,  6  affords  a  novel 
measure  of  relief  to  the  working  man, 
which  can  be  obtained  or  enforced  only  in 
the  way  specifiea.  in  the  section,  which  at 
the  same  time  creates  a  .first  charge  upon 
the  amount  due  from  the  insurer  to  the 
employer,  and  directs  how  the  workman 
shall  assert  his  rights  in  the  premises,  viz. : 
by  means  o^  an  application  to  a  judge  of 
the  Supreme  Court.  An  action  in  the 
Supreme  Court  cannot  be  deemed  to  be  an 
application  to  a  judge  of  the  Supreme 
Court,  because  the  judge  is  persona  desig- 
nata:  aliter,  had  the  appeal  been  to  the 
Supreme  Court  or  a  judge  thereof.  In  re 
Vancouver  Incorporation  Act,  1900,  and  B. 
T.  Rogers  (1902),  9  B.C.R.  373,  and  Semble, 
that  the  judge  would  be  a  competent  tri- 
bunal to  make  a  finding  that  the  employer 
was  entitled  to  a  sum  from  the  insurers, 
notwithstanding  the  absenjpe  of  rules.  Dis- 
ourdi  V.  SulUvan  Group  Mwmg  Company 
and  Maryland  Casualty  Compamy,  15  B.C.R. 
305. 

2.  Finding  of..]  —  There  must  be  an 
admission  of  liability  on  the  part  of  _  the 
insurer,  or,  a  finding  Ijy  a  competent 
tribunal,  before  the  provisions  of  sec.  6  of 
the  Workmen's  Compensation  Act,  1902,  as 
to  payment  into  Court,  can  be  invoked. 
Disou/rdi  v.  8ulliva/n  Group  Mining  Com- 
pany and  Maryland '  Casualty  Compa/ny, 
{No.  2.)    14  B.C.R.  256.  * 

3.  Enforced  by  action.] — ^The  applicant 
was  injured  in  the  employment  of  the' 
defendant  mining  company,  which  during  the 
proceedings  to  establish  his  claim  against 
them,     went     into     liquidation.     He    was 
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awarded  oom^en6a,tion^  in  $1,500.  The 
Insurance  Company  disputed  tieir  liability, 
under  their  policy  of  insurance;  issued  to 
the  Mining  Company.  Under  these  circum- 
stances the  applicant  applied  under  see.  6 
of  ther  Act  for  an  order  that  the  Mining 
-Company  and  the  insurers  proceed  to  the 
trial  of  an  issue  with  him: — ^Held,  that  any 
right  which  the  applicS,nt.  might  have 
against  the  insurers  underpaid  sec.  6  must 
be  decided  in  an  action  commenced  in  the/ 
ordinary  way : — ^Held,  further,  that  the 
rules  made  under  sec.  6  are  ultra  vires. 
DisowrdA  v.  SulUva/n  Group  Mimng  Gora- 
pcmy, '  lAmited.  Disourdi  v.  Ma/rylcmd 
Casualty  Company  {No.  S.)   14  B.C.R.  273. 


11.  Costs. 

1.  Jurisdiction.]  —  In  a  memorandum 
handed  down  by  a  judge  of  the  Supreme 
Court  on  a  special  case  under  the  Work- 
men's- Compensation  Act,  1902,  no  mention 
was  made  of  costs.  The  memorandum  was 
duly  recorded  under  the  Act  and  Rules, 
which  makes  it  ehforcea,ble  as  a  County 
Court  jndgment.  On  an  application  for  an 
order  to  tax  the  oost^i — ^Held,  that,  tl\e 
judge  had  jurisdiction  to  deal  with  the 
costs  of  the  special  case  under  r.  42.  Darn- 
ley  V.  Ganadicm  Pacific  BaMway  Company, 
15  B.C.K.  324. 

2.  Assessment  of  compensation.] — 
Where,  after  the  dismissal  of  an  action,  the 
judge  proceeds  to  assess-oompensation  imder 
the  Act,  he  h?is  a  discretion  to  refuse  to 
order  that  the  costs  of  the  abortive  action 
be  deducted  from  the  compensation.  Follis 
V.  Schaake  Maohme  Works,  13  B.C.R.  471. 

3.  Abortive  ^ial.] — ^Where  the  defend- 
ant is  not  deprived  of  ;the  costs  of  the 
action  he  is  entitled  to  tax  them  in  the 
ordinary  way,  and  then  after  reducing,  the 
taxed  costs  by  the  amount  of  the  costs 
which  would  have  been  occasioned  by  pro- 
ceedings under  the  Act,  to  deduct  them 
from  the  amount  of  the  compensation;  and 
where  the  compensation  is  payable  by,  instal- 
ments, the  deduction  must  be  made  corre- 
spondingly.   Ibid. 

4.  Dismissal  of  action.] — Where  after 
the  dismissal,  of  an' action  for  damages,  the 
Court  assesses  compensation  under  the 
Workmen's  Compensation  Act,  the  defend- 
ant having  filed  an  admission  of  liability 
under  the  Aot,  the  defendant  is  entitled  to 
the  costs  of  the  action,  and  the  plaintiff  to 
the    costs     of    an    undefended   proceeding 


under  the  Act.  Wilson  v.  Kelly,  14  B.C.R. 
436. 

5.  iDismiMal  of  action.] —Where  the 
plaiiitil$  fails  in  his  common  law  action, 
the  Court-  has  power  in  its  discretion  to 
•deal  #ith  the  costs  of  the  action  or  of  pro- 
ceedings under  the  Workmen's  Compensa-" 
tion  Aot:^Held,  in  the  circumstances 'in 
this  case,  the  plaintiff  having  been  awarded 
compensation  under  the  Workmen's  Com- 
pensation Act,  tliat  he  shotdd  have  costs 
following  the  event  upon  the  dismissal'  of 
the  action.    Wilson  \.  Kelly,  14  B.C.R.  436. 

6.  As  in  action.] — The  object  of  rule  34 
of  the    Workmen's     Compensation    Rules, 

1904,  is  to  make  the  proceedings  under  it  ''" 

subject  to  the  same  rules  as  an  action. 
Cimowsjci  v.  West  Kootenay  Power  and  Light  i 

Compaq,  Limited,  12  B.C.R.  63. 

7.  Arbitrator's   fees.] — ^The_  schedule   to 
the  Arbitration  Act  does  not  apply  t<j  arbi- 
trations under  the  Workmen's  Compensation  _- 
Aot,  and  the  arbitrator'-s  fee  must  be  dealt 

with  by  a  practice  analagous  to  that  pre-  ■  '  -.' 

vailing  prior  to  tihe  Arbitration  Act  on  a 

reference  directed  by  the  Court.     GhAsholm 

v.  Centre  Star  Mining  Company,  12  B.C.R. 

16.  -  N 

8.  Security  for  costs.] — ^Aii  application         ^ 
for   security   for,  costs   in    an    arbitration 
under    the    Workmen's    Compensation    Act 
should  be  made  to  the  arbitrator  and  not 

to  a  judge  in  Chambers;  and  should  be 
made  promptly!  Krzus  v.  Crovfs  Nest  Pass 
Coal  Co.,  Lta.,  i4  B.C.R.  385. 

9.  Security  for  costs.] — The  Supreme 
Court  has  jurisdiction  to  order  the  appli-  ■ 
cant  to  give  security  for  the  costs  of  the 
arbitration,  when  he  resides  out  of  the 
jurisdiction.  Gimowski  v.  West  Kootenay, 
etc.,  Co.,  12  B.C.R.  63. 


v.  Liabilities  of  Masteb  to  Thied 
Pebsons. 

1.  Respondeat    superior  —  Corporation 
-|— Ultri    vires — Agenc}'  —  Ratification.  ] — 

A  corporation  is  liable  for  a  trespass  com- 
mitted ^by  its  servant  while  conducting  its 
business,  although  committed  in  the  doing 
of  an  aot  ultra  vires  of  the  corporation 
itself.  Where  the -servant  of  a  corporation 
forms  an  erroneous  judgment,  and,  in  the 
supposed  scope  and  discharge  of  the  duty 
delegated  to  him  commits  a  trespass,  the 
corporation  is  liable  for  it.  Adams  v.  The 
National  Electric  Tramway  and  Lighting 
Co.,  3  B.C.R.  199. 
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2.  Treipass  —  Responijeat  superior  — 
Agency — ^New    trial  —  Miadirection — Rule 

446.]-^A  servant  ol  the  defendant  corpora- 
tion, eniployed  to  cut  timber  oii  its  lands, 
knowingly  trespassed  and  cut  timber  off 
plaintiff's  lands,  which  adjoined,  and  the 
defendants'  manager,  general  foreman,  and 
other  servants,  knowingly  took  it  and 
included  it  in  defendants'  boom,  and  hauled 
it  away.  It  was  afterwards  out  up  and 
sold  along  with  defendants'  lumber.  Evi- 
dence was  given  for  plaintiff,  and  denied  by 
defendants,'  that  the  trespass  was  committed 
by  instructions  of  the  manager.  The  jury 
found  a  verdict  for  the  plaintiff: — ^Held^  on 
motion  for  judgment:  If  a  servant  of  a 
company  commits  a.tort  in  the  course  of  his 
employment^  'and  for  the  benefit  of  his 
,  employer,  ■whether  hy  his  direct  orders  or 
not,  the  employer  is  liable,  even  if  the  act 
was  unknown  to  or  actually  forbidden  by 
him.  Ba/rris  v.  Brtmette  Saw  Mill,  3  B.C.R. 
172. 

3.  Hospital  doctor,! — ^While  employed  as 
a  labourer  in  a  sawmill  the  plaintiff  made 
a  monthly  payment  of  $1  to  a  hospital  in 
order  to  secure  treatment  and  medical 
attendance  in  the  event  of  illness.  Under 
this  arrangement  he  entered  the  hospital 
and  was  treated  by  the  superintendent,  Dr. 
Tidey,  who  was  the  resident  physician  and 
an  employee  ol  the  hospital,  and  subject  to 
disipissal.  He  was  treated  for  rheumatism 
in  the  shoulder,  and,  not  improving,  was 
sent  to  another  hospital,  where  it  was  found 
he'  had  a  dislocated  shoulder.  He  brought 
action  for  damages,  alleging  negligence 
against  both  the  hospital  and  the  superin- 
tendent, basing  the  action  on  the  contract. 
At  the  trial  the  jury  found  negligence  on 
the  part  of  the  superintendent,  assessing  the 
damages"  at  $1,000,  and  the  learned  trial 
judge  directed  that  judgment  he  entered 
against  both  defendants: — ^Held,  on  appeal, 
that  the  judgment  against  the  defendant 
Tidey  be  affirmed/  but  that  the  appeal  of  the 
Columbia  Coast  Mission  be  allowed,  as  their 
legal  obligation,  which  they  discharged, 
extended  only  to  providing  reasonably 
skilled  and  competent  medical  attendance 
for  the  patient.  Thompson  v.  Columbia 
Coast  Mission,  20  B.C.R.  115. 

Bee  Negligence.    , 

See  PBiNorpAL  and  Aoent. 

S^e  ToBT. 
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I.  The  Right:    When  Lien  Exists. 

A.  Against  ^hose  Interest. 

Vendor  and  purchaser  —  Free  miner's 
lien — Bonded  claim.] — ^Miners  employed  by 
a  bondholder,  who  has  a  working  bond  on  a 
mine  by  which,  if  the  mine  were  worked,  a 
certain  number  of  men  were  to  be  employed 
by  the  bondholder,  and  the  proceeds  applied 
on  the  purchase,  have,  in  the  absence  of  an 
express  request  by  the  owner,*no  lien  on  the 
mine  if  the  bondholder  does  not  exercise  his 
option  of  purchase.  The  words  "at  the 
instance"  in  sec.  7  bear  a  different  construc- 
tion from  thosfe  "at  the  request"  of  the 
owner  in  sec. ,  4.  Anderson  v.  Qodsal,  7 
B.C.R.  404;    1  M.M.C.  416. 


B.  For  What  Work  or  Material. 

1.  Cooking.] — There  is  no  lien  given  for 
cooking  under  the  Act.  Anderson  v.  Qod- 
sal, 7  B.C.R.  404. 

2.  Preparing  plans.] — An  architect  is 
not  entitled  to  a  mechanic's  lien  for  pre- 
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paring  plank,  and  where  a  lump  sum  is  to 
be  paid  fpr  preparing  plans  and  for  super- 
intendence, he  is  not  entitled  to  a  lien  for 
any  amoijnt.  Fripp  v.  Ola/rh,  18  B.C.E,.  216. 
3.  Carting  material.] — A  person  deliver- 
ing upon  the  land  material  to  be  used  in 
preparing  such  property  is  not  a  person  who 
has  done  work  -or  service  upon  the  land 
within  the  meaning  of  sec.  6  of  the 
Mechanics'  Lien  Act  so  as  to  be  entitled  to 
a  claim  for  lien.  A  number  of  claimants 
I  supplied  teams,  waggons  and  drivers  to  the 
cohtraetors,  a,t  so  much  per  diem,  for  haul- 
ing sand,  gravel  and  earth  jipon  the  prop- 
erty, and  these  equipments  and  drivers  were 
at  all  times  subject  to  the  orders  of  the 
foremen  of  the;  contractors: — Held,  that 
these  Claimants  came  within  sec.  6  of  the 
statute;  and  were  entitled  to  claim.  Baker 
V.  The  Uplands,  Ltd.,  18  B.C.R.  197. 


C  Pa/rt  Performamae. 

Subctantial  performance.  ]  —  A  substan- 
tial performance -of  a  contract  to  supervise 
the  building  of  a  house  is  sufficient  to 
entitle  an  architect  to  a  lien  though  some 
portion  of  the  material  contracted  for  has 
not  been  supplied  by  one'  of  the  contractors 
at  the  tinie  he  received  his  final  certificate 
from  the  architect.  Siekler  v.  Spencer,  17 
B.C.II.  4L 


D.  To  What  Property  Attaches. 

1.  Mineral  claim.]  — Under  the 
Mechanics'  Lien  Act  a  free  miner  may 
enforce  a  mechanic's  lien  against  a  mineral 
claim.  JSolden  v.  Bright  Prospects  Gold 
Mining  and  Development  Co.,  6  B.C.R.  439. 

2.  Mine.]  — The  lien  upon  a  mine  as 
provided  in  sec.  8  of  the  Mechanics'  Lien 
Act,  II.S.B.C..1897,  c.  132  (as  enacted  by 
see.  12  of  c.  20,  1900),  is  a  lien  on  the  mine 
itself  and  not  on  any  fund  arising  from  the 
sale  of  ore  extracted  from  the  mine.  Law 
v.  Mumford,  14  B.C.II.  233. 

3.  Timber  license.]  — Sec.  54  of  the 
Land  Act,  which  vests  in  the  holder  of  a 
special  timber  license  all  rights  of  property 
in- all  trees,  timber  and  lumber  cut  within 
the  limits  of  the  license  during  the  term 
thereof,  does  not  give  any  estate  in  the  land 
itself  chargeable  under  the  Mechanics'  Lien 
Act.     Rafuse  v.  Himter,  12  B.C.R.  126. 

4.  Roads  and  sewers.] — ^A  workman  is 
entitled  to  a  lien  upon-  the  part  of  a  sewer 
extending   below  low-water   mark   into   tjie 


ocean,  upon  which  he  worked.  Where  an 
owner  of  property  is  subdividing  and  pre- 
paring it  for  sale  as  a  residential  section, 
and  undertakes,  with  the  donseut  of  the 
municipal  body  of. the  district,  to  prepare 
the  roads  and  streets' therein  for  public  pas- 
sage by  persons  residing  in  or  passing  along 
or  through  the"  subdivision,  and  it  is 
expressly  stipulated  that  the  streets  are  not 
to  be  deemed  public  streets,  such  roads  or 
streets  are  not  to  be  considered  as  highways 
in  the  sense  that  th?y  are,  exempt' from 
claims  for  mechanics'  or  woritmeh's  liens 
for  the  labour  bestowed  upon  them.  Baker 
V.  The  XJpUmds,  Ltd.,  18  B.C.R.  197. 

5.  Railways.]  — The  Mechanics'  Lien 
Act  does  not  apply  to  Dominion  Railways. 
Lorson  v.  Nelson  and  Fort  Bheppard  Rail- 
way Co.,  4  B.C.R.  151.      ■ 


.II.  Pekpectino  Lien. 
A.  Notice  by  Material  Men. 

1.  Sub-contractor.]  : —  A  sub-contractor 
who  not  only'  supplies  material,  but  works 
it  into  the  building,  is  not  obliged  ^to  give 
notice  to  the  owner  of  the  material  supplied,- 
in  order  to  make  his  claim  for  a  lien  valid 
in  respect  of  the,  material:  sec.  6  of  the 
Mechanics'  Lien  Act  applies  to  a  material 
man  pure  and  simple.  Irinn  v.  Victoria 
Borne  Construction  and  Investment  Com- 
pany, Limited,  18  B.C.R.  318. 

2.  Contractor.] — Where  the  contractor 
also  supplies  the  materials,  and  no  notice  of 
claim  is  filed  by  any  material  man  within 
the  statutory  period,  the  conditions  of  sec. 
-6,  as  to  notice,  do  not  apply  to  the  contrac- 
tor.    Qidmey  v.  Morgwn,  16  B.C.R.  18. 

3.  Contractor.] — A  sub-contractor  sup- 
plying material  and  performing  the  work  in 
which  the  material  is  used  may  obtain  a 
lien  without  giving  notice  under  sec.  6  of 
the  Mechanics'  Lien  Act.  Fitzgerald  v. , 
WilUamson,  18  B.C.R.,  322. 

4.  Manufacturer.] — A  person  who 
accepts  an  order  from  a  contractor  for 
structural  steel  to  be  used  in  the  construc- 
tion of  a  building,  fashions  it  at  his  factory 
to  meet  specified  requirements,  and  delivers 
it  so  made  ready  at  the  building  site,  but 
takes  no  part  in  the  construction  thereof, 
is  a  "material  man"  only;  his  status  is  not 
aflfected  by  the  fact  that  he  expended  l£!,bour 
on  the  material  before  delivery.  He  is 
bound,  therefore,  to  give  the  notice'  pre- 
scribed by  sec.  6j  sub-sec.  (1),  of  the 
Mechanics'  Lien  Act,  and,  in  order  to  pre- 
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serve  his  lien,  to  file  his  claim  within  31 
days  after  the  last  delivery  of  material,  as 
pireserib^d  by  sec.  19,  sub-sec.  (2),  of  said 
Act  J-  Ooughlan  &  Sons  v.  John  Cwrver 
&  Gompwny,  20  B.C.R.  497. 

5,  Doing  work  and  supplying  material.] 
— The  plaintiff,  in  pursuance  of  an  agree- 
ment, having' done  work  and  supplied  mater- 
ial in  connection  with  the  construction  of 
a  building,  brought  action  for  the  enforce- 
ment of  a  lien.  He  gave  no  notice  of  his 
intention  to  obtain  a  lien,  but  he  was  able 
to  segregate  the  amount  due  for  labour  from 
the  value  ol  the  material  supplied.  It  was 
ield  by  the  trial  judge  that  he  was  entitled 
to  a  lien  for  the  amount  due  for  labour: — 
Held,  on  appeal,  that  by  sec.  6,  sub-seci  1, 
of  the  Mechanics'  Lien-  Act,  the  plaintiff 
was  a  pferson  who  "does  such  work  or  causes 
such  work  to  be  dona";  and  even  if  his 
claim  for  materials,  failed,  there  was  no 
reason  why  he  should  not  succeed  for  labour. 
Brown  V.  Allen  &  Jones,  18  B.C.R.  326. 

6.  Delivery.] — The  term  "delivery"  in 
sec.  6  of  the  Mechanics'  Lien  Act,  means 
^ctual,  phys^caUdelivery.  Where,  therefore, 
a,  material  man,  who  had  contracted  to  fur- 
nish all  the  materials  for  a  building,  and 
after  some  of  tiie  material  had  been  deliv- 
ered, gave  notice  of  intention  to  claim  a 
lien  in  respect  of  more  material  than  had 
been  delivered": — ^Held,  that  the  notice  was 
bad  as  to  the  material  not  delivered.  Rat 
Portage  Lwmher  Gompamy,  limited  v.  Wat- 
S(fn  and  Rogers,  17  B.C.K.  489. 


B.  Time  for  Filmg. 

1.  Time  of  completion.]  -—7 By  agree- 
ment dated  the  23rd  of  December,  1907,  the 
defendant,  National  Construction  Company, 
Limited,  agreed  with  the  defendant  Jsong 
Moiig  Lin  to  construct  a  building  upon  the 
property  of  the  last  named  defendant  for 
the  sum  of  $80,000.  The  plaintiffs  fur- 
nished material  from  time  to  time  during 
the  course  of  construction.  The  Construc- 
tion Company  got  into  financial  difficulties 
and  was  unable  to  complete  its  contract. 
On  the  24th  of  October,  1908,  a  deed  of  the 
•property  from  Jsong  Mong  Lin  to  her  hus- 
band, Loo  Gee  Wing,  was  executed  and 
deposited  in  the  Land  Registry  Office  with 
the  application  to  register  same.  On  the 
28th  of  October,  1908,  the  plaintiffs'  solici- 
tors in  the  Coughlan  case  sent  to  the  defend- 
ant, Jsong  Mong  Lin,  by  registered  mail,  a 
notice  addressed-  to  her,   care   of  Loo  Gee 


Wing,  Victoria,  B.C.,  which  notice  was  in 
the  following  terms :  "We  beg  to  notify  you 
that  J.  Cpiighlan  &  Company  intend  to  file 
a  mechanic's  lien  against  your  property  in 
the  City  of  Vancouver,  being  lots  1  and  2 
westerly  10  feet  of  lot  3,  in  block  29,  dis- 
trict lot  541;  for  the  balance  due,  amounting 
to  $5,180.92,  for  goods  and  materials  sup- 
plied and  work  done  by  the  National  Con- 
struction Company  on  the  building  on  the 
above  mentioned  lots,  if  not  paid  to  us  at 
once.""  On  the  same  day  that  this  notice 
was  posted  the  plaintiffs  filed  a  mechanic's, 
lien  in  respect  of  their  claim  in  th,e  County 
Court  Office,  at  Vancouver,  and  on  the  27th 
of  November,  1908,  commenced  action  to 
enforce  same.  McLean  Bros,  and  other  lien 
claimants  had  meanwhile  commenced'  their 
actions  in  which  Loo  Gee  Wing  was  made 
party  defendant  as  owner,  and  on  the  7th 
,of  December,  1908,  an  order  was  made  by 
Grant,  Co.  J.,  upon  the  application  of  Loo 
Gee  Wing,  consolidating  this  and  the  other 
actions  pending.  McLean  Bros,  had  served 
upon  Loo  Gee  Wing  a  notice  similar  in 
terms  to  the  above.  On  the  trial  the  claim 
of  the  present  plaintiffs  (J.  Coughlan  & 
Company)  came  on  first  for  hearing,  and 
upon  the  conclusion  of  the  evidence  the 
learned  judge  dismissed  the  plaintiffs' 
action  on  the  ground  that  Loo  Gee  Wing, 
the  owner  of  1;he  property,  was  not  before 
the, Court  in  the  Coughlan  case,  that  there 
was  no  notice  given  to  the  owner  of  the 
property  in  the  terms  of  sec.  3  of  the 
Mechanics'  Lien  Act  Amendment  Ad,  c.  27 
of  the  statutes  of  1907,  and  that  such  notice 
as  was  given  was  not  given  within  15  days 
before  the  completion  of  the  work.  Held, 
that  sec.  2  of  the  Mechanics'  Lien  Act 
Amendment  Act,  1907,  has  no  application 
where  action  is  begun  more  than  15  daya, 
before  the  eonpletion  of  the  work.  Held, 
further,  that  "15  days  before  the  completion 
of  the  work"  means  15  days  before  the  com- 
pletion of  the  work  of  the  building  as  a 
whole,  and  not  15  days  before  the  comple- 
tion of  the  delivery  of  the  material  by  the 
vendor.  J.  Coughlan  £  Company,  Limited 
'V. ,  National  Construction  Company  and 
Jsong  Mong  Lin  and  McLean  v.  Loo  Gee 
Wing,  14  B.C.R.  339. 

2.  Completion  of  contract.] — ^Whether 
material  is  supplied  in  good  faith  for  the 
purpose  of  completing  a  contract,  or  as  a 
pretext  to  revive  a  right  to  file  a  lien,  is  a 
question  of  fact  for  the  trial  judge,  and  his 
decision  on  such  fact  should  govern.      Say- 
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ward  V.'  Dimsrmm-  and  Ha/rrison,  11  B.C.R. 
375. 

3.  Separate    deliveriea    o{  matelrial.]  — 

F.  contracted  to  supply  the  hardware  for 
the  construction  of  the  defendant  Company's 
building  in  accordance  with  the  drawjngs  and 
specifications  of  the  architect  at  a  contract 
price,  subject  to  additions  or  deductions  for 
alterations  made  by  the  architect's  written 
order  during  the  work.  F.  delivered  the 
last  of  the  material  iov  which  the  fixed  price 
in  the  contract  was  payable  on  the  2nd  of 
November,  1912,  but  before  such  delivery 
a  verbal  arrangement  was  entered  into, 
between  the  parties  for  the  purchase  and 
delivery  of  additional  goods'  in  January,  the 
last  of  which  was  delivered  on  the  15th  of 
January,  1913.  On'the  14th  of  'February 
following  a  lien  was  filed, -to  secure  not  only 
the  amoimt  due  for  the  material  supplied 
under  the  verbal  arrangementj  but  for  the 
balance  due  under  the  origifaal  contract: — 
Held,  per  Martin  and  McPhillips,  JJ.A. : 
That  the  whole  transaction  was  so  linked 
together  as  to  constitute  a  M^gle  cause  of 
action,  and  the  lien  was  filed  in  time  for  the 
balance  due  ^or  the  supply  of  materials  in 
respect  of  the  whole  bill.  Per  Macdonald, 
C.J.A.,  and  Gralliher,  J.A.:  That  the  later 
deliveries  of  material  were  not  embraced  in 
the  contract,  which  was  not  a  continuing 
one,  and  the  time  for  registration  of  the 
claim  for  lien  in  respect  of  the  goods  actu- 
ally delivered  under  the  contract  ran  from 
the  last  delivery  made  thereunder.  The 
Court  being  evenly  divided,  the  appeal  was 
dismissed.  J.  A.  Flett,  Limited  v.  World 
Building,  Limited,  a/nd  Joh/ti  Coughlam,  & 
Sons,  19  B.O.K.  73. 

4.  Certificate  of  action.]-^The  certifi- 
cate of  action  required  linder  sec.  24  of  the 
Mechanics'  Lien  Act  must  be  filed  within 
the  time  therein  limitedj  otherwise  the  lien 
ceases  to  exist.  Dvnn  V.  Holbrook  and 
Bain,  7  B.C.E.  503. 


in.  Posting  Pat  Rolls. 

1.  Partners.] — A  contractor,  building  a 
house  under  a  profit-sharing  arrangeinent 
with  his  helpers,  on  completion  of  the  work, 
not  having  any  wages  to  pay,  is  not  subject 
to  sec.  15  of  the  Mechanics'  Lien  Act  pro- 
viding for  the  posting  of  a  receipted  pay 
roll.  Oidney  v.  Morgan  ami  Morgan,  16 
B.C.R.  18.  , 

2.  Failure  to  keep  pay-roll.]  — The 
failure  of  the  contractor  to  keep  a  pay  roll, 


as  required  by  sfec.  15,  prevents  any  one 
bringing  an  action  against  the  owner  for 
payment.  The.  section  does  not  prevent  a 
aub-contractor  from  filing  a  lien.  Irvin  v. 
Victoria  Home,  etc.,  Co.,  18  B.C.R.  318.^ 

3.  Sub.contractors.] — ^A  sub-contractor  is" 
not  entitled  to  take  advantage  of  the  failure 
by  the  owner  to  obtain  duly  reoedpt^d  pay- 
rolls under  sec.  15  of  the  Mechanics'  Lien 
Act  (R.S,B.C.  1811,  c.  154).  «osw  v. 
Beech,  18  B.C,R.  73. 


rV.  A.SSIGNMBNT.. 

Assigi^ment  of  remedies.] — Wliere  the 
asSigneCiOf  an  architect,  who  superintended 
for  the  defendant  the  work  of  constructing 
a  building,  brought  action  to  recover  the 
money  due  for  the  architect's  services,  and 
to  enforce  payment  thereof  .by  filiag  a  lien 
for  the  sale  ol  the  land  and  building,  it 
was  held  that,  the  lien  being  assignable, 
'every  remedy  for  its  enforcement  went  with 
it.      Bidder  v.  Spencer,  17  B.C.R.  41. 


■y.  Pbioeity  of. 

1.   Over     equitable     assignments.]  — R. 

contracted  with  N.  to  build  for  him,  a  house, 
the  last  instalment  ($1,125)  to  be  paid  31 
days  after  the  completion.  _The  contract 
contained  a  condition  that  R.  should  pay  his 
sub-contractors  and  protect  N.  and  his 
estate  in  the  premises  from  registration  of 
any  liens;  in  case  of  default  N,  was  to  be 
a,t  liberty  to  satisfy  such  liens  and  deduct 
the  amount  payable,  or  to  become  payable, 
to  R.  by  virtue  of  the  contract.  The  build-, 
ing  was  completed  on  the  30th  October,  and 
on  the  3rd  November  R.,  by  a  number  of 
instruments  in  writing,  directed  N.  to  pay 
the  defendants  (sub-contractors  who  Jiad 
supplied  materials)  sums  amounting  to 
$920.50  out  of  moneys  due  or  to  become  due 
from'N.  to  R.  on  the  contract.  About  one 
hour  after  the  last  of  these  documents  had 
been  presented  to  N.  (who  refused  to  accent 
them),  the  plaintiffs  notified  N.  that  they 
claimed  a  lien  for  $889  for  materials  sup- 
plied, and  on  the  same  day  they  instituted 
proceeidings  to  enforce  it: — ^Held,  that  not- 
withstanding that  these  documents  were 
good  as  equitable  assignmnts  without  any 
acceptance  by  N.,  the  lienholders  were 
entitled  to  be  "paid  in  preference  to  the 
defendants.  The  plaintiffs'  statement  of 
claim  omitted  to  state  the  kind  of  material 
supplied: — ^Held,    that   the    statement   was 
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inoperative.  By  the  Mechanics'  Lien  Act 
(unless  there  is  an  express  agreement  to 
the  contrary),  every 'mechanic  or  other  per- 
son shall,  by  virtue  of -being  employed  upon 
a  building  or  furnishing  materials,  have  a 
lien  without  any  prelitoinary  registration, of 
a  statement  of  claim,  provided  he  institutes 
an  action  to  enforce  the  lien  and  registers 
a  certificate  of  lis  pendens  in  the  land 
registry  office  within  30  days: — ^Held,  there- 
fore, that  the  filing  of  the  defective  state- 
ment did  not  prejudice  the  plaintiflf'si  lien. 
Johnson  and  others  v.  Braden  cmd  others,' 
1  B.C.H.,  Pt.  II.,  265. 

2.  Prior  mortgage.] — The  provisions  of 
see.  9  of  the^  Mechanics'  Lien  Act  do  not 
give  relief  to  lienholders  as  against  prior 
mortgagees,  unless,  from  the  proceedings  at 
the  trial,  the  increase  in  the  value  of  the 
mortgaged  premises  can  be  ascertained. 
Lien  holders  for  work  consisting  entirely 
of  the  taking  out  of  ore  from  a  mine  cannot, 
except  when  it  is  strictly  development  work, 
enforce  their  liens  as  against  a  prior  mort 
gagee.  Anderson  v.  Eootenay  Gold  Mimes. 
Ltd.,   18  B.C.E.,  643. 

3.  Winding-up  order  —  Priority  as 
against  lienholders — ^Right  of  lienholders 
to  notice.] — The  holders  of  mechanics'  liens 
filed  against  mineral  claims  owned  by  a 
company  which  was  subsequently  ordered  to 
be  woxmd  up,  recovered  judgment  thereon  in 
the  County  Court  the  same  day  the  .wind- 
ing-up order  was  made.  In  the  list  of 
creditors  made  up  by  the  liquidator  the  Hen 
claimants  did  not  appear  as  secured  credi- 
tors, but  as  judgment  creditors.  The  wind- 
ing-up order  was  made  on  the  petition  of 
Holmes,  a  surveyor,  who  held  the  field  notes 
of  the  survey  made  by  him,  and  who  after- 
wards proposed  that  he  advance  the  moneys 
necessary  to  obtain  Crown  grants  of  the 
claims  and  retain  a  lien  on  them  until  he 
Vas  paid.  The  liquidator  applied  to  the 
Court  for  leave  to  accept  {he  proposal  and 

-  an  order  was  made,  without  notice  to  the 
lienholders,  giving  Holmes  a  first  charge  on 
•the  claims  for  his  debt  and  the  amount 
advanced  by  him;  Afterwards,  on  Holmes' 
application,  an  order  was  made,  on  notice 
to  the  liquidator,  but  without  notice  to  the 
lienholders,  that  the  claims  be  sold  to  pay 
his  charge..  The  lienholders  did  not  appeal 
from  either  of  the  last  orders,  but  applied 
for  leave  to  enforce  their  security  and  that 
they  be  declared  to  haVe  priority  over 
Holmes  ;-^Held,  that  the  order  giving 
Holmes   priority  over   the  lienholders  was 


made  without  jurisdiction,  and  the  lien- 
holders were  not  bound  by  it,  Re  Ihex 
Mining  and  Development  Oompcmy  of  8lo- 
can,  Li/mited  lAahiUty,  9  B.C.E.  557. 


VI.  How  Waived  ob  DerEATED. 

A.  Defences  by  Ovmer. 

Judgment  against  contractor  —  Expira- 
tion of  time  for  filing.] — ^In  an  action  to 
enforce  a  mechanic's  lien  the  owner  is 
entitled  to  defend  on  any  ground  available 
to  the,  contractor,  even  where  judgment  has 
gone  against  the  latter  by  default.  Quaere, 
whether  if  credit  has  originally  been  given 
the  contractor  for  a  longer  period  than  the 
time  within  which  proceedings  must  be 
taken  to  enforce  the  lien,  an  action  would 
be  maintainable.  ffaggarty  v.  QroMt, 
defendant,  and  Duck,  owruer,  2  B.O.R.  173. 


B.  No  Sum  Owing  hy  Owner  to  Contractor. 

1.  Pleading  and  proof.] — The  defence 
that  nothing  is  payable  by  the  owner  to  the 
contractor  .  must  be  raised  in  the  dispute 
note,  and  the  onus  is  on  the  owner  to  show 
that  nothing  is  due.  Brown  v.  ^illan,  18 
B.C.R.  326. 

2.  Failure  of  contractor.]  — B.  con- 
tracted to  build  a  house  for  T.,  and  F.  was 
a,  sub-eolitraetor  for  the  plastering.  In  each 
case  the  contracts  included  both  labour  and 
material  and  were  for  liimp  sums.  B.'s 
contract  was  for  $8,500,  and  after  payment 
of  $6,100,  T.,  under  a  provision  in  the  con- 
tract, took  it  over  from  B.,  who  had  assigned 
for  the  benefit  of  his  creditors,  and  com- 
pleted it  at  a  cost  of  more  than  $2,400.  At 
the  time  the  contract  was  taken  over,  B. 
had  almost  completed  Ms  contract: — ^Held, 
that  as  there  was  no  amount  due  by  T.  to 
B.'when  he  took  over  the  contract,  the  limi- 
tation in  sec.  8  applied  and  the  lien  failed. 
Fuller  V,  Turner  and  Beech,  18  B.C.E.  69. 


C  No  Sum  Payable  to  Claimant. 

Appropriation.]  —  Defendant  Horrobin 
contracted  to  build  a  house  for  defendant 
Henshaw.  Horrobin  contracted  with  plaint- 
iffs to  supply  the  lumber  and  building 
materials.'  Trfevious  to  this,. Horrobin,  who 
was  indebted  to  the  plaintiffs,  -gave  them  a 
30  day  note  for  $1,700,  on  which,  about  due 
date,   he  paid  them  $1,000  on  account,   in 
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doing  whicji  he  overdrew  his  bank  account 
by  about  that  sum.  A  few  days  afterwards 
he  was  paid  the  sum  of  $1,200  by  cheque, 
stated  on  its  face  to  be  "re  Mrs.  Henshaw." 
This  cheque,  Horrobin  indorsed  over  to  his 
bank,  making  good  his  overdraft,  which  he 
had  obtained  on  the  strength  of  the  promise 
of  defendant  Henshaw's  payment.  Plaintiffs 
applied  the  $1,000  payment  to  the  reduction 
of  the  overdue  liote.  Horrobin,  through 
injuries  received  from  a  fall,  was  unable  to 
give  evidence  at  tlie  trial,  so  ijhat  the  state- 
ment by  plaintiffs'  accountant  that  there 
was  no  appropriation  by  Horrobin  of  the 
$1,000  to  defendant  Henshaw's  account,  was 
not  contradicted.  Plaintiffs  placed  a  lien 
on  the  btiilding  for  $948.45.  The  trial  judge 
came  to  the  conclusion  that  the  $1,700  note 
must  have  included  some  of  the  niaterials 
supplied  for  the  house  in  question,  and  that 
defendant  Henshj,w  was  entitled  to  a  credit 
of  some  amount  which  the  accounts  ought  to 
show,  and  dismissed  the  action  as  against 
defendants: — Held,  on  appeal,  that  there 
had  been  no  appropriatioli  by  Horrobin,  but 
held,  on  the  facts,  that  as_  there  had  been  a 
shortage  in  delivery  of  lumber  entitling 
defendant  Henshaw  to  a  pertain  credit,  the 
claim  had  been  brought  for  too  much  and 
there  should  be  a  reference.  The  British 
Columbia  Mills,  Tirnber  and  Trading  Qom- 
pany  v.  T.  Horrobin,  Julia  W.  Eenshaw  and 
John  Harold  Benkler,  12  B.C.R;  426. 


D.  Conditions  Precedent  to  Payvient. 

1.  Certificate.] — Where  the  plaintiff 
agreed  with  the  defendant  to  do  certain 
work  on  terms  embodied,  in  correspondence, 
part  of  which  read:  "I'll  pay  yovi  on  the- 
completion  of  each  80  feet  pf  tunnelling: 
all  you  need  tO'  do  is  to  have  McLeod  to  cer- 
tify that  you  have  done  the  work,"  it  was 
held  that  the  plaintiff  could  not  recover  in 
the  absence  of  a  certificate  from  McLeod. 
Leroy  v.  Smith,  8  B.C.K.  293. 

■~  2.  Certificate.] — -Where  there  is  a  con- 
tract containing  conditions  precedent  to 
payment,  no  action  can  be  brought  to 
enforce  a  lien  alleged  to  arise  -out  of  labour 
performed  and  materials  supplied  under 
such  contract  imtil  the  conditions  have  been 
complied  with.  An  action  can  no  more  be 
brought  under  the  Mechanics'  Lien  Act  than 
in  any  other  case  xmtil  a  cause  of  action 
has  arisen.  Champion  <md  White  v.  The 
World  Building,  Lirmted,  20  B.C.R.  IHG. 


•B.  Proceedings  Under  Woodma/n's  Lien  for 
Wages  Act. 

Merger.] — Where  .a  workman  has 
recovered  judgment  jointly  with  others 
■under  the  Woodman's  Lien  for  Wages  Act 
against  his  employer,  he  cannot  afterwards 
proceed  under  the  Mechanics'  Lien  Act 
against  the  owner  of  the  land  whereon  the 
timber  was  cut.  Wake  v.  Canadian  Paoifio~ 
Lumber  Co.,  8  B.C.R.  358. 


F.  Taking  Seourity. 

1.  Promissory  note.]— VTaking  a  promis- 
sory note  for  the  amount  of  a  mechanic's 
lien,  and  negotiating  the  same,  discharges 
the  lien,  and  the  lien  does  not  revive  on  non- 
payment of  the  note.  Edmondsy^  Walter 
(ovmer)  and  Tieman  (contractor) ,  2  B.C.R. 
82;    21  S.p.R.  406. 

2.  Promissory  notes.] — ^Promissory 
notes  having  been  received  and  discounted 
by  the  lien  holder  for  the  materials  sup- 
plied-:— ^Held,  that  the  lien  was  not  thereby 
waived.  Coughlcm  v.  Woi.  Cons.  Co.,  14 
B.C.R.  339.  I 


G.  Eootending  Credit. 
Quaere.]   —  Whether      if     credit- 


has 


originally  been  given  the  contractor  for  a 
longer  period  than  the  time  within  which 
proceedings  must  be  taken^  to  enforce  the 
lien,  an  uction  would  be  maintainable.  Hag- 
gerty  v.  Grant  (defendxmt)  and  Duck 
(oumer),  2  B.C.R.  173. 


VIL  Enforcement:    Pbgcbdxjee. 
A.  Jurisdiction. 

1.  Supreme  Court.]  —  The  Supreme 
Court  has  no  original  jurisdiction  to  enforce 
a  mechanic'^  lien  under  the  Act  of  1891, 
whatever  the  amount.  Ma/rtin  v.  Russell 
a/nd  Jobson  and  the  British  Columbia  Paper 
Manufacturing  Company,  Limited,  2  B.C.R. 
98. 

2.  Small  Debts  Court.'iT — An  action  to 
enforce  a  mechanic's  lien  is  not  one  of  debt 
yithin  the  meaning  of  sec.  2  of  the  Small 
Debts  Act.     Dillon  v.  Sinclair,  7-B.O.R.  328. 

3.  Claim  for  personal  order  as  auxili- 
ary.]— A  claim  for  a  personal  order  to  pay 
an  amount  over  $1,000  can  be  entertained  in 
the  County  Court  as  auxiliary  to  relief  by 
way  of  enforcement  of  a  mechanic's  lien. 
Post  V.  Jones,  2  B.C.R.  250. 
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4.  Penonal  judgment.  l-rJi^hea  the  rela- 
tionship Qf  debtor  and  creditor  is  estab- 
lished on  the  hearing  of  a  claim  for  a 
meehanio's  lien,'  the  jurisdiction  of  -the 
County  Court  judge  to  give  a  judgment  In 
personam  arises  under  see.  23  of  the 
Mechanics'  Lien  Act  Amendment  Act,  1900. 
Sayward  v.  DvMsmvAr  and  Hiirrison,  11 
B.C.R.  375.  -    ; 

,  B.  Affidavit. 

1.  Sufficiency  of  —  Lien  on  liiineral 
claim.] — A  statement  in  the  affidavit  of 
lien  that  the  work  "was  fttiished  or  discon- 
tinued on  or  about  a  certain  date  is  suffi- 
cient. Bolden  v.  Bright  Prospects  Gold 
Mining  and  Developrn/ent  Co.,  6  B.C.R.  439; 
1  M.M.C.  292. 

2.  Sufficiency  of.] — ^In  .an  affidavit  for  a 
mechanic's  lien,  the  particula.Ts  oi  the  claim 
as  stated  were  "the  putting  ip  bath  tubs, 
waslh  tubs,  bflt  and  cold  water  connection, 
all  necessary  pipes,  boiler  and  hot  water 
furnace,  and  waste  pipes,  $220": — Held, 
that  the  particulars  of  the  claim  were 
insufficiently  stated,  under  sec^  8  of  the 
Mechanics'  Lien  Act,  1891,  and  also  tlj,at 
the  claim  could  not  be  supported  as  includ- 
ing, indiscriminately  with  the  claim  for 
labour,  a  cla.im  for  materials,  as  to  which 
there  is  no  lien.  Weller  v.  Shujie,  6  B.C.K. 
58,  ' 

3.  Sufficiency  of.] — In  an  affidavit  for  a 
mechanic's  lien  the  particulars  of  the  work 
done  were  stated  as  follows:  "Brick  and 
stone' work  and  setting  tiles  in  the  hpuse 
situate. upon  the  land  hereinafter  described, 
for  which  I  ftlaim  the  balance-  of  $123": — 
Held,  inauffieientj  and  plaintiff  riqnsuited. 
H.  T.  Knott,  plaAntiff  v.  W.  J.  Gline  [con- 
tractor), QMd  John  Leander  Beckwith 
{owner),  defendoMts,  5  B.C.R.  120. 

4.  Re«idence  of  contractors — Particu- 
lars of  work  and  materials  "owing."] 
— 'The  filing  of  an  affidavit  fulfilling  aM  the 
requirements  of  Stat.  B.C.  1888,  c.  74,  sec. 
9,  is  a  pre-requisite  to  the  validity  of  a 
mechanic's  ,liBni  The  following  defects  in 
such  affidavit  held  fatal:  (1)  Omission  to 
state  the  residence  of  the  owner  of  the  prop- 
erty ;  ( 2 )  Omission  to  sufficiently  state  the 
residence  of  the  contractors.  Statement  of 
xesidenee    as    "Victoria"    held   insufficient ; 

( 3 )  Omission  to  state  in  detail  the  particu- 
lars and  items  of  the  work  done  and  mater- 
ials furnished  in  respect  of  which  the  lien 
is  sougHt  j^  ( 4).  Omission  to  state  that  the 
amount   cla,imed  was   "due,"   and  when   it 


became  due.  Statement  that  it  was  "owing" 
held  insufficient.  Smith  v.  Mcintosh,  Carne 
<£,Ora;  a  B.C.R.  26. 


O.  Amendment. 

Description  of  land.] — Where  the  land 
sought  to  be  charged  by  lien  is  misdeseribed 
in  the  lien  affidavits,  the  Court  will  not  give 
leave  to  amend  Vy  cbrreoting  the  descrip- 
tion, as  that  would  in  effect  be  creating  a 
lien,  and  the  statute  provides  a  specific 
njiode  for  creating  a  lien.  Bafuse  v.  Bunter, 
12  B.C.R.  126. 


D.  Pleading. 

1.  Special  defence.] — Sec.  8  of  the 
Mechanics'  Lien  Act,  by  which  the  amouot 
of  the  lien  is  restricted  to  the  sum  payable 
by  the  owner  to  the  contractor,  is  a  special 
defence  which  should  have  been  raised  in 
the  dispute  note  under  Orde]?  XI.,  r.  18  of 
the  Coimty  Court  Rules,  1905.  Fitzgerald 
V.  Williamsqn,  18  B.C.R.  322. 

2.  Payment  to  contractor.] — By  Order 
XI.,  r.  la,  County  Court  Rules,  1905,  the 
dispute  note  shall  state  the  several  grounds 
of  defence,  and  as  r.  2  limits  the  defence  to 
matters  stated  in  the  dispute  note,  the 
defendant  should  have  pleaded  the  payment 
in  full  jbo  the  contractor,  whether  the 
plaintiff  in  his  plaint  allied  the  matter  or 
not.     Ibid. 

3.  Payment  to  contractor.]  —  Heidi 
that  the  defence  that  nbthing  is  payable  by 
the  owner  to  the  contractor  must  be  raised 
in  the  dispute  note,  and  the  onus  is  on  the 
owner  to  show  that  nothing  is  due.  Brown 
V.  Allcm,  18"B.C.R.  326. 

4.  Non-posting  of  pay-roll.] — Held,  thal^ 
the  defendant  should  have  raised  in  the 
pleadings  the  objection  that  the  architect 
had  iiot  posted  upon  the  building  or  deliv- 
ered to  the  owner  a  receipted  pay  roll  pur- 
suant to  sec.  15  of  the  Mechanics'  Lien  Act, 
or  led  evidence  upon  that  point.  Therefore, 
that  defence  was  not  open.  Sichler'  v. 
Spencer,  17  B.C.R.  41.— 


E.  Appeal. 

1.  Appealable  amount.] — Though  several 
lienholders  may  bring  suit  on  their  respec- 
tive and  distinct  claims  in  one  action  and 
judgment  niay  be  entered  for  the  whole 
amount  of  said  claims,  yet  for  the  purposes 
of  appeal  each  claim  is  deemed  to  be  sever- 
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able,  and  the  adjudication  thereon  is  a  dis- 
tinct one,  and  not  appealable  unless  it 
amounts  to  $250.  GaMele  V.  Jaokson 
Mimes i  Limit^^  15  B.C.E,.  373;  2  M.M.C. 
399. 

'  2.  Appealable  amount.] — ^In  an  action 
on  a  mechanic's  lien,  the  amount  adjudged 
to  be  owing  was  $172.05.  Sec.  24'  of  the 
Mechanics'  Lien  Act  enacts  that  there  is  no 
appeal  where  the  amount  claimed  to  be 
owing  is  adjudged  to  he  less  than  $2S0. 
Therefore  an  appeal  from  the  judgment  was 
dismissed.  GilUes  Sv^pVy  Company  v. 
AlUm,  15  B.C.R.  375.   " 

3.  Appealable  amount.] — Upon  appeal 
from  a- judgment  dismissing  the  action  in 
which  claims  of  several  lienholders  under 
the  Mechanics'  Lien  Act,  some  of  which 
were  less  than  $250,  were  consolidated  in 
one  action: — ^Held,  that  only  each  indi- 
vidual claim  of  $250  or  more  had  a  right  of 
appeal.  Baker  v.  T^e  Uplands,  Ltd.,  18 
B.C.R.  197.     ' 

4.  Conditions  of  finality.]— Sec.  24  of 
the  Mechanics'  Lien  Act  Ame;adment  Act, 
1900,  enacts  that  where  in  any  action  for  a 
lien  the  -amount  claimed  to  be  owing  is 
adjudged  to  be  less  than  $250,  the  judgment 
shall  be  final  a,nd  withojit  appeal  :^-Held, 
that  thip  applies  only  where  a  sum  of  money 
has  been  awarded,  and  that  the  existence  of 
a  valid  lien  is  pre-supposed.  Ooughlan  v. 
Nat.  Cons.  Co.,  14  B.C.E,.  339. 

5.  Supreme  Court  of  Canada.]  — Ho 
appeal  lies  to  the  Supreme  Court  of  Canada 
in  an,  action  to  enforce  a  mechanic's  lien. 
Champion  £  White  v.  The  World  Bmldmg 
Co.,  50  S.C.R.  382. 

VIII,  Cancellation. 

Giving  security.] — A  judge  has  no  juris- 
diction upon  a  summary  application  imder 
sees.  25  and  26  of  the  Mechanics'  Lien  Act 
to  order  the  cancellation  of  a  lien  without 
the  giving  of  security,  because  he  thinks 
the  lien  is  unsustainable.  The  giving  of 
security  is  a  condition  precedent  to  the 
making  of  the  order,  Walsh  v.  Mason; 
Stevens  v.  Mason,  19  B.C.R.  48. 


MEDICINE. 

I.  Medical  Pbactitionbes,  568. 

A.  Admission,  568. 

B.  Medical  Council,  568. 

C.  Registration,  569. 
II.  Pharmacy  Act,  570. 


I,  Medical  Pbactitionbbs. 

A.  Admission.  — 

Medical   practitioner — Imperial   Medical 
Acts — ^Application  of  in  British  Columbia.] 

— A  medical  practitioner  registered  in  Eng- 
land prior  to  June  1st,  1887,_under  the 
Imperial  Medical  Acts,  is  entitled  to  be 
registered  and  admitted  to  practice  in  Brit- 
ish Columbia,  pursuant  to  Imp.  "Stat.  ■  3Z 
Vict.,  c.  92,  sec.  3,  subject  to  such  laws  as 
the  Provincial  L^islature  may  have  made 
for  the  purpose  of  enforeing_the  registratiort 
within  its  jurisdiction  of  persons  registered 
under  the  Imperial  Medical  Acts.  2.  Gfen- 
eral  provisions  in  the  British  Columbia 
Medical  Act  (C.S.B.C.  1888,  c.  81)  relating 
to  examination  of  candidates>  payment  of 
fees,  and  registration  of  medicKil  practi- 
tioners, do  not  eflfect  the  right  to  be,  regis- 
tered in  the  colony,  acquired  under  the 
Imperial  Statute  by  English  registered  prac- 
titioners. 3.  The  question  of  siipremacy  in 
relation  to  subjects  of  legislation,  as  dis- 
tributed, by  the  British  North  America  Act, 
arises  only  as  between  the  Dominion  Par-- 
liament  and  the  Provincial  Legislatures. 
The  Imperial  Parliament  is  sovereign  to 
both.  -4.  The  British  Columbia  Medical  Act 
(C.S.B.C.  1888,  c.  81),  sec.  31,  authorizes 
the  making  by  the  British  Columbia  Medi- 
cal Council  of  rules,  pursuant -to  Imp.  Stat. 
31  Vict.,  c.  29,  sec.  3,  for  admitting  English 
registered  practitioners  upon  the  Provincial 
register.  .  5.  The  British  Columbia  Medical 
Council  having  made  no  such  rules,  plaintiff 
was  entitled  to  be  admitted  upon  the  British 
Columbia  register  upbn  such  proof  of  his 
English  registration  as  would  be  admitted 
in  a  Court  of  law.  Metherell  v.  The  Medi- . 
cal  Council  of  British  jOolumbia  and  (t.-  L. 
Milne,  M.D.,  the  Registrar  of  the  Council, 
2  B.C.R.  186. 


S.  Medical  Council. 

1.  Inquiry     under     Medical     Act — 
Whether    mandamus    lies    to    compel.]  — 

Under  sec.  36  of  the  Medical  Act,  1898  (pre- 
vious to  its  amendment  in  1903),  the  coun- 
cil may  hold  an  inquiry  into  a  charge  of 
unprofessional  conduct  made  against  a  regis- 
tered medical  practitioner: — ^Held,  that  man- 
damus did  not  lie  to  compel  the  council  to 
hold  an  inquiry.  Charges  of  unprofessional 
conduct  may  be  investigated  by  the  council 
notwithstanding  the  acts  complained  of  may 
be  the  subject-matter  of  an  action  at  law. 
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In  re  The  Medical  Aet;    Em  pa/rte  Inver- 
arity,  10  B.C.R.  268.  ' 

2.  Unprofessional  conduct.] — ^A  young 
unmarried  woman,  bejffg  pregnant,  haying 
to  the  knowledge  of  T.  endeavoured  to  effect 
a  miscarriage,  asked  him  to  perform  on  her 
a  criminal  operation  for  abortion.  T.,  sup- 
posing that  it  might  be  necessary  to  expel 
the  contents  of  her  uterus  owing  to  the 
patient's  condition,  arising  _from  these 
unsuccessful  attempts,  inflicted  a  wound  on 
her  body  with  the  object  of  enabling  him 
and  his  patient  the  more  effectually  and 
easily  to  deceive  her  parents  and  others 
with  respect  to  her  real  condition,  by  caus- 
ing them  to  believe  that  she  had  been  oper- 
ated upon  for  appendicitis.  This  was  done 
in  a  private  sanitarium,  under  T.'s  exclu- 
sive control,  and  without  professional  or 
other  cotisultation.  T.  informed  her  father 
(whom  she  resided  with  and  was  dependent 
upon),  in  answer  to  inquiries  as  to  his 
daughter's  condition,  that  she  was  suffering 
from  appendicitis.  The  incision  made  by 
T.  could  serve  no  purpose  relating  to  the 
health  of  the  patient.  •  The  woman  -  died 
from  the  effects  of  attempts  at  abortion.  T. 
was  afterwards  prosecuted  on  a  charge  of 
manslaughter,  but  was  acquitted.  The 
Medical  Council,  however,  after  a  formal 
inquiry  by  a  committee  of  council,  resolved 
to  erase  his  name  from  the  register  of  medi- 
cal practitioners.  From  this  decision  he 
appealed  to  a  judge  of  the  Supreme  Court : — 
Held,  that  T.  was  guilty  of  improfessional 
conduct,  and  that  the  order  of  the  Medical 
Council,  erasing  his  name  from  the  register, 
should  be  restored:- — ^Held,  as  to  costs,  that, 
the  proceedings  being  in  substance  ad  vindi- 
catam  publicam,  in  the  absence  of  express 
enactment,  the  Legislature  did  not  intend 
to  confer  the  power  to  award  costs.  In  re 
Robert  Telford,  11  B.C.R.  355. 


C.  Registration. 

Liability  of  unregistered  practitioner — 
"Practisinjr  medicine."] — ^Defendant,  with 
the  object  of  making  sales  of  medicines  pro- 
fessed by  him  to  be  specifics  for  certain 
diseases,  held  public  meetings,  invited  pro- 
posed purchasers  to  declare  their 'symptoms, 
and  publicly  examined  them  and  applied  the 
remedy: — ^Held,  that  this  was  practising 
medicine  for  gain  or  hope  of  reward. 
Regvna  v.  Ba/rnfield  {alias  Sequah),  i 
B.C.K.  305.  — 


II.  Phabmacy  Act. 


"Exercising  ~  profession" — Meaning  of.] 

— One  who  resided  in  the  Province  until  the 
coming  into  force  of  the  Pharmacy  Act, 
1891,  and  was  a  partner  of  a  druggist  prac-  > 
tising  within  the  Province,  is  not  entitled 
to  be  registered,  under  sec.  12  of  the  Aet, 
as  having  practised  as  a  druggist.  '  Ex 
'pwrte  Henderson ;  In  re  The  Pha/rmaoy  Act, 
1891,' 2  B.O.R.  103.  . 


METALLIFEROUS  MINES  ACT. 

Rule  21a  of  sec.  25-^:— Construction.]-^ 

Rule  21a  of  sec.  25  of  the  Inspection  of 
Metalliferous  Mines  Act,  as  enacteid  by  sec. 
12_  of  c.  37  of  1901,  provides  that  "every 
person  .  .  emplbyed  in  or  about  a  metal- 

liferous mine,  in  which,  the  machinery 
hereinafter  mentioned  shall  be  operated  for 
more  than  twenty  hours  in  any  twenty-four, 
(1)  operates  any  direct-acting,  geared,  or 
indirect-afeting  hoisting  machine  exceeding 
fifty  horse-power,  or  (2)  operates  any  sta- 
tionary engine  or  electric  motor  exceeding 
fifty  horse-power,  and  shall  perform  any 
such  duties  for  more  than  eight  hours  in 
any  twenty-four,  shall  be  guilty  of  an 
offence  under  this  Act": — ^Held,  that  the 
phrase  "machinery  hereinafter  mentioned" 
must  be  read  distribntively;  or  as  meaning 
"any.  of"  the  machinery  hereinafter  men- 
tioned : — Held,  also,  that  the  words  "preced- 
ing section"  in  r.  21b  refer  to  the  preceding 
rule.  Mo&regor  v.  The  Canadian  OonsoU- 
dated  Mines,  Limited  {No.  .2),  12  B.C.R. 
373;    2  M.M.C.  428. 

See  Master  and  Sebvant. 


MINES  AND  MINING. 

I.  In  Geneeal,  572. 
II.  Genebal  Rights,  573. 

III.  Who  Mat  Locate,  573. 

IV.  Fbbe  Miner's  Cebtificatb,  573. 
V.  Claims,  Intbebst  in,  575. 

VI.  Claims,  Essentials  of  Valid,  575. 
VII.  Location,  577. 

A.  In  general,  577. 

B.  Unoccupied   land,  578. 

C.  Senior  and  jimior,  579. 
,  D.  Size,  580. 

E.  Location  line,  580. 

F.  Pirection,  580. 

G.  Name,  581. 
B.  P^sts,  581. 
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/.  Posts,  marking  of,  582. 
J.  Blazing,  583. 
K.  Fractional  claims,  583. 
VIII.  Eecobdin^,  584. 
IX.  Abandonment,  585." 
X.  Abandonment    and    Relocation, 

586. 
XI.  Iebegtjlaritibs  and  How  Cubed, 
588. 
XII.  Mineeal  in  Place,  Disoovbbt  as, 
592. 

XIII.  Assessment  Wobk,   593. 

XIV.  Leave  of  Absence,  595. 

XV.  Close  Season,  595.  "    x 

XVI.  Cebttbtcatb  of  Wobk,  595. 
XVII;  Cebtificatb     of    ImpSovbmpntb, 
599. 

A.  In  general,  599. 

B.  Fraud  in  obtaiming,  600. 
XVIII.  Ceown  Geants,  600. 

A.  Application  for,   600. 

B.  Rectification,  601. 
XIX.  Foefeituee,  601. 

A.  Who  can  declare,  601. 

B.  Relief   against,   602. 
XX.  Teansfee,  602. 

XXI.  Extealateeal  Eights,  605. 
XXII.  SUBFACE  Eights,  606. 
A.  Tunnels,  607. 
XXIII.  Watee  Rights,  60Y; 
XXiy.  Officials,  Powebs  and  Mistakes 
OF,  608. 
XXV.  Conflicting  _  Claims,    Contests, 
610. 

A.  Rules     for     ascertainment     of 

rights,  610. 

B.  Remedies',  613. 

1.  Courts,  jurisdiction  of,  613. 

2.  Adverse,     proceedings,    when 

applicable,   614. 

3.  Attacking       certificate        of 

improveiQents,  615. 

4.  Setting  aside  adverse  claim, 

615. 

5.  Judgrneilt  in  adverse  action, 

effect  of,  616. 
0.  Practice,  616. 

1.  In  general,  616. 

2.  Filing  an  adverse  claim,  617. 
\a)  In  general,  617. 

(B)   Extension    of    time   for, 

617.,, 
(o)   Affidavit  and  plan,  617. 

3.  Extension  of  time  far  bring- 

ing adverse  action,  618. 

4.  Writ,   619. 

(a)  Expiration  of,  619. 
(&)   Renewal  of,  619. 


Ageeements 
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5.  Parties,  620. 

6.  Pleadings,  620. 

7.  Amendment,  621. 

8.-  Examination    for    discpvery, 

621. 
9.  Development     work     and 

inspection,  622. 
10.  EigHt  to  jury-  and  direction 

to  jury,  624. 

D.  Burden. of^  proof,  S2i. 

E.  Evidence,  626. 

F.  Stay  of  proceedings,  628. 
(?.  Appeal,  628.  .    ' 

B.  Costs,  630. 
XXVI.  CoNSTBtrcTioN     of 
Eelatinq  TO,  631. 
XXVri.  Co-owNEBS,   634. 
XXVIII., Partnebship,   634. 
XXIX.  Statute  of  Feauds, 
XXX.  Placee  Claims,  638. 
■IXXXI.  Coal  Licenses,  639. 
XXXII.  Inteepbetation,  641. 


I.  In  G-enebal. 

1.,  Construction  of  Act*.] — In  constru- 
ing the  mineral  Act  and  its  amendments  . 
the  language  of  the  particular  enactment 
governing  the  question  under  consideration 
should  be  taken  and  read  in  connection  vrith 
the  other  language  of  the  same  statute,  in 
itg  natural  significance,  and  effect  should 
be  given  thereto,  notwithstanding  the  way 
in  which  the  subject-matter  has  been  dealt 
with  previously  by  the  Legislature.  Spruce 
Greek  Power  Co.  v.  Muirhead,  11  B.CB.  68; 
2  M.M.C.  158. 

2.  Attacking  claim.] — ^A  claimant  of  the 
land  as  distinct  from  the  minerals  has  no 
locus  standi  to  question  the  due  perform- 
ance by  a  free  miner  of  the  conditions  pre- 
cedent to  lis  right  to  a  valid  mineral  claim 
thereon.  Nelson,  Etc.,  Raihoay  Co.  V. 
Jerry,  5  B.C.E.  396.  _ 

3.  Locus  standi  in  Judicic] — ^Where  a 
placer  miner  has  staked  a  claim  on  ground 
held  under  an  existing  hydraulic  lease,  but 
has  not  obtained  the  usual  grant  for  such 
claim,  he  has  no  status  to  attack  the  lease. 
Hartley  v.  Matson,  2  M.M.C.  23 ;  32  S.C.E. 
644. 

4.  Compliance  with  statutory  require- 
ments.] —  Essential  compliance  with  the 
directions  of  the  Acts  is  necessary  and  suffi- 
cient; mathematical  precision  is  not  to  be 
exacted.  Rutherford  v.  M-organ,  2  M.M.C. 
214. 
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II.  General  RisHTS. 


1.  Right  of  entry  on  lands.]— 'A  statu- 
tory grant  of  lands,  "including  all  coal, 
Goal  oil,  ores,  stones,  clay,  marble,  slate, 
mines,  minerals  and  substances  whatsoever 
thereupon,  therein  and  thereunder,"  does  not 

"include  the  precious,  metals.  The  interpre- 
tation of  general  terms  in  a  statute  oaimot 
be  assisted  by  reference  to  the  interpreta- 
tion clause  in  another  statute  by  which  the 
same  terms  are  in  it  given  a  special  con- 
struction. Under  sec.  95  of  the  Crown 
Lands  Act,  1888,  all  lands  in  the  Province, 
both  public  and  private,  are  subject  to  the 
right  of  entry  by  free  iniiners  to  seafch  for 
the  precious  metals,  subject  to  the  condi- 
tions precedent  contained  in  tlie  Placer  Min- 
ing Act,  1891,  0.  26.  Bambridge  v.  Esqui- 
mau cmd  Nwnmmo  Mailway  Co.,  "i ,  B.C.R. 
181;    1  M.M.C.  98;    1896,  A.C.  561. 

2.  Bond — Conditioii  precedent  to  entry 
hy  te^e  miner.] — The  requirement  of  a 
bond  by  sec.  10  of  the  Act  of  1891  is  a  direc-  ; 
tory  provision  for  the  jrqteetion  of  the 
land  owner,  and  is  not  -a  pre-requisite  to 
the  acquisition  by  the  miner  of  mineral 
rights  from  the  Crown.  Nelson,  etc.,  By. 
Co.  V,  Jerry,  5  B.O.E..  396;    1  M.M.C.  161. 


HI.  Who  Mat  Locate.  ' 

1.  Discovery.]  -^  The  Act  does  ^bt 
restrict  the  location  of  a  mineral  claim  to 
the  first  discoverer  of  rook  in  place,  or  to 
:the  discoverer  of  a  new  mine,  but  gives  any 
free  mitter  the  rigHt  to  IBcate  claims, 
whether  the  land  has  never  been  located, 
or  whether  it  has  been ,  located  and  aban- 
doned, o):  whether  it  has  been  located  but 
not  duly  j-ecordedi  Bicha/rds  v.  Pricef  5 
B.C.E.  362,    r 

7!;  Rock  in  place.] — The  discovery  of  a 
mineral  vein  or  lode  is  not  essential  to  a 
valid  mineral  claim:  rock  in  place  is  suffl- 
cient.  Nelson,  Etc.,  Bqflhjoa/y  Co.  v.  Jerry, 
5  B.C.R.  396;  I.M.M.C.  161. 

3.  Minerals  in  place;] — Before  a  pros- 
pector can  locate  a  claim  he  must  actually 
find  "minerals  in  place."  His  belief  that 
the  proposed  claim  contains  minerals  is  not 
sufficient.  Mahletf  v.  CoUom,  8  B.C.E,.  153; 
32  S.O.R.  371. 


IV.    FbBE    MlISfEB'S    CEETIEIOAiB. 

1.  Absence    of.] — No    valid    title    to    a 
mineral   claiia..can  be  acquired  by  anyone 


who  does  not  hold  a  frefe  miner's  certificate. 
Barinds  v.  Green,    16' B.C.E.  433. 

2.  Ex|iiry.] — No   valid  title  to   a   min- 
eral   claim   can  be   acquired   from   anyone- 
whose  free  miner's  certificate  has  expired. 
Ibid.  "  , 

3.  Lapse.]  — Lack  of  a  fre^  miner's, 
certificate  does  not  prevent  a  partner  in  a 
claim  from  recovering  his  share  of  the 
proceeds  of  a  sale  thereof  by  his  co-partner, 
though  he  held  no  certificate  when  he 
brought  his  action,  having  •  allowed  the  one 
he  had  up  to  the  time  of  sale  to  lapse. 
Archibald  v.  McNerhamie,  6  B.C.R.  260 ; 
1  M.M.C.  320;  29  S.C.R.  564. 

4.  Sheriff.]  —  The  sheiifE  seized  the 
interest  in  mineral  claims  held  by  an  exe- 
cution debtor  in  co-ownership  with  another 
free  miner  and  prior  tp  sale  under^the  exe- 
cution, the  debtor  allowed  his  free  miner's 
certificate  to  lapse.  A  special  certificate 
ill  the  debtor's  name  was  subsequently  pro- 
cured by  the   sheriff   under   sec.   ^   of  the, 

•Mineral  Act  Amendment  Act,  1899: — ^Held, 
that  upon  the  lapse  of  the  free  miner's  cer- 

I  tificate,  the.  interest  in,  question  had  become 
absolutely  vested  in  the  qo-owner  and  could 
not  ]be  revived  and  revested  in  the  judg- 
ment debtor  by  the  issue  of  "a  special  certifi- 
cate. UcNvmght  v.  The  Ha/rvey  Van  Nor- 
mam  Co.,  9  B.C.R.,131;  1  M.M.C.  516;  32 
S.C.R.  690. 

5.  Special  certificate — ^Whether  a  revival 
of  title.]  -^ On  the  expiration  of  a  free 
miner's  certificate  any  mineral  claim  -  of 
which  the  holder  thereof  was  the  sole  owner 
becomes  open  to  location.  The  obtaining 
of  a  special  certificate  under  sec.  2  of  the 
Mineral  Act  Amendment  Act,  1901,  does 
not  "revive  the  title  if,  in  the  meantime,  the 
ground  has  been  located  as  a  mineral  claim. 
Woodbury    Mines,    Limited    v.    Poyntts,    2 

.M.M.C.  76;  lO  B.C.R.  181. 

,6.  Expiration  of  certificate  —  Special 
certificate,  R.S.B.C.  1897,  c.  135,  sec.  9, 
and  B.C.  Stats.  1901,  c.  35,  see.  2.] — On 

-the  expiration  of  a  free  miner's  certificate 
any  mineral  claim  of  which  the  holder 
thereof  was  the  sole  owner  becomes  open  to 
location.  The  obtaining  of  a  special  cer- 
tificate under  sec.  2  of  the,  Mineral  Act 
Amendment  Act,  1901,  does  not  revive  the 
title  if  in  the  jneantime  the  ground  has 
been  located  as  a  mineral  claim.  Wood- 
bury Mines,  Limited  v.  Poyntz,  10  B.CR. 
181. 

7.  Lapse.] — Where  one  of  the  co-owners 
of  a  mineral-  claim  allows  his  free  miner's 
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certificate  to  Tapse,  his  interest  at  once 
vests  pro  rata  in  the  remaining  co-owners. 
UnNaught  v.  The  Marvey  Van  Norman  Co., 
1  M.M.C.  516;    9  BiC.R.  131. 

8  Mandamus.] — Mandamus  will  lie  to 
compel  the  Chief  Commissioner  of  Lands 
and  Works  as^Gold  Commissioner,  to  issue  a 
free  Ininer's  certificate  to  a  Chinese  on  pfiy- 
ment  of  the  usual  fee.  Beg.  v.  Gold  Qorh,- 
tmssioner  of  Victoria  District,  1  B.CJl.,  Pt. 
II.,  260. 


V.  Claims,  Interest  in. 

1.  Shareholder     in     company.]   —  The 

owner  of  shares  in  a  company  is  not  an 
owner  of  any  part  of  a  mining  Claim  owned 
by  it.  Granger  v.  Fotheringham,  3  B.C.R. 
590;  1  M.M.C.  71.     ,        . 

2.  Interest  in  land.]-^Inliereat  of  a  free 
miner  in  his  claim  is  an  interest  in  land 
within  the  Statute  of  Frauds.  Stussi  v. 
Broim,  5  B.C.R.  195;  1  M.M.U.  195. 

3.  Parol  agency — Evidence  of,  under 
Statute  of  Frauds.]^-The,  interest  of  a  free 
miner  in  his  mineral  claim  is  an  interest) 
in  land,  and'  an  agreement  not  in  writing 
respecting  it  cannot  be  enforced.  Where 
one  person  on  behalf  of  another  locates  and 
records  a  claim  in  his  own  name,  the  Cpiirt 
will,  compel  him  to  transfer  the  claim  to 
his  principal.  Fer'o  v.  Hall,  6  B.C.R.  421; 
1  M.M.C.  238.' 

4.  Relief  against  forfeiture  by  Crown.] 
— ^Thbugh  the  interest  of  a  free  miner  in 
his  claim  expires,  unless  renewed,  at  the 
end  of  the  year,  his  lessor,  the  Crown,  may 
relieve  against  the  forfeitures  in  cases 
where  there  is  no  one  -entitled  to  take 
advantage  of  such  expiry.  An  interiest  in 
a  elaii(t  which  has  not  been  renewed  is  an 
abandoned  interest.  Williams  Greek  Bed 
Rock  Flume  &  Ditch  Co.,  Xtd.  v.   Synon, 

1  m:.m.c.  1. 

5.  Interest  in  land.] — The  interest  of  a 
free  miner  in  a  claim  is  an  interest  in  land. 
McMeekin  v.  Furry,  2  M.M.O,  432.  \ 


VI.  ClaimA,  Essentials  of  Valid. 

1.  Conditions.]  —  (1)  A  duly-  recorded 
mineral  claim  may  be  abandoned  before  the 
expiration  of  the  year  -from  the  date  of  its 
location  by  absence  or  other  conduct  of  the 
holder,  evincing  an  election  to  surrender  it, 
and,  on  the  facts,  that  the  "Zenith""  min- 
eral claim  in  question  was  so  abandoned. 
(2)  An   exception,    expressed  in  a   Crown 


grant  to  the  railway  company  of  subsidy 
lands,  of  all  portions  of  such  lands  prev- 
iously to  a  certain  .date,  "held  as  mineral 
claims,"  imports  only  such  claims  as  were 
then  lawfully  so  held,  and  that  it  was  open 
to  the  railway  company. to  question  the  valid- 
ity of  mineral  claims  previously  located 
thereon.  (3)  In  the  case  of  lands  occupied 
for  other  than  mining  purposes^  the  giving 
by  the  free  miner  of  a  bond,  under  sec.  10 
of  the  Mineral  Act,  as  security  for  any 
damage  which  may  be  caused  to  such  lands 
by  mining  aperations,  is  an  imperative  pre- 
requisite to  His  right  to  enter  and  locate  a 
mineral  claim  thereon.  (4)  The  finding 
upon  the  location  of  mineral  bearing  "rock 
in  place/'  with  a  vein  or  ledge  having 
defined  walls,  is  essential  to  the  validity 
of  a  mineral  claim.,  (5)  A  certificate  of 
improvement?  imder  sec.  46  of  the  Mineral 
Actj  1891,  is  ^  bar.  only  to_  adverse  claims 
to  the  location  advanced  by  other  claimants  ^ 
under  the  Mineral  Act,  and  is  not'  a  bar  to 
the  rights  of  claimants  of  the  land  as  land 
to  whom  the  Mineral  Act  procedure  does 
not  apply.  (1)  The  title  to  a  duly  located 
and  recorded  mineral  claim  is  equivalent, 
under  sec.  34  of  the  Mineral  Act,  1891,  to  - 
a  lease  for  a  year,  vested  in  its  ownSr,  and 
the  doctrine  of  implied  surrender  by  con- 
duct does  not  apply  td  it;  and  the  only 
abandonment  by  which  the  owner  can  be 
concluded  is  that  by  notice  of  abandonment 
given  by  him  to  the  Crown,  as  provided  for 
by  sec.  27  of  the  Act;-  (2)  The  exception 
from  the  railway  coinpany's  Crown  grant 
of  "lands  held  as  mineral  claims,"  means 
de  facto  claims,  and  the  word  "lawfully" 
cannot  be  imported.  (3)  A  claimattt  to  the 
land  as  laipid  has  no  status  to  question  the 
due  performance  by  the  free  miner  of  the 
conditions  required  by  the  Crown  as  pre- 
requisite to  his  right,  to  a  valid  ^nineral  - 
claim  thereon.  (4)  The  requirements  of  a, 
bond  by  sec.  10  of  the  Act  of  1891,  is  a 
directory  provision  for  the  protection  of  the 
land  owner,  arid  is  not  a  pre-requisite  to 
the  acquisition,- by  the  miner  of  the  mineral 
rights  from  the  Crown.  (S)  -The  discovtery 
of  a  mineral  vein-  or  lode  is  not  essential 
to  a  valid  mineral  claim;  "rock  in  place" 
is  sufficient.  (6)  The  words,  "rock  in 
place"  are  satisfied  by  rock  in  situ,  bearing 
valuable  deposits  of  mineral,  although  not 
lying  between  defined  walls  or  in  a  vein  or 
ledge.  (7)  A  certificate  of  improvements 
is,  under  sec.  10  of  the  Mineral  Act,  1891, 
a  bar  to   adverse   claimants  in  any   right, 
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and  on  all  grounds,  except  fraud.  (8) 
Holders  of  mineral  claimB  ai;e  not  -entitled 
to  deal  with  any  portion  of  the  surface, 
except  in  accordance  with  the  mining  laWs, 
and  are  not  entitled  to  sell  or  dispose  of 
the  saiup.  The  Nelson  and  fort  Sheppard 
Railway  Company  v.  Jerrff,  5  B.C.R.  396; 
1  M.M.C.  161. 

2.  Existence  of  deposit.] — ^The  vaUdity 
of  a  placer  mining  record  primarpy 
depends  upon  the  mere  belief  of  the  locator 
based  upon  indications  lie.  has  observed  on 
the  claim  in  the  existence  of  a  deposit  of 
placer  gold  therein.  Tanghe  v.  Morgan,  11 
B.C.E.  76. 


VII.  Location. 
A.  In  General. 

1.  Provisions  imperalive.]^The  provi; 
sions  of  the  Acts  as  to  location  are  impera;^ 
tive.  BleeJcir  v.  Chrisholm,  8  B.C.R.  148; 
1  M.M.C.  112;  Pellentv.  Almoure,  IM.M.C, 
134. 

2.  Provisions  imperative.] — The  provi- 
sions of  thp  Act  as  to  location  are  impera- 
tive and  failure  to  observe  them  invalidates 
a  location  unless  the  defects  are  curable  by 
the  remedial  seotiohs.  ManUy  v.  Gollom, 
8  B.O.E.  153;   1  M,M.C.  487. 

3.  Location  line — ^Title.] — The  founda- 
tion or  root,  of  title  to-  a  mineral  claim 
depends  upon  the  proper  location,  i.e.,  a 
location  made  in  accordance  with  the  rules 
prescribed  in  the  Mineral  Act.  Failure  to 
mark  the  location  line  invalidates  the  loca- 
tion. Aldous  V.  Hall  Mines  Co.,  6  B.C.K. 
394;  1  M.M.C.  213;  Clark  v.  Haney,  8 
B.C.R.  130;  1  M-.M.C.  281.. 

4.  Bona  fide  attempt.] — A  bona  fide 
attempt  to  comply  with  the  provisions  of 
the  Act  does  not  mean  merely  an  attempt 
to  locate  a  claim  of  the  size  and  form  con- 
templated by  the  Act,  but  means  an  attempt 
to  comply  with  the  forinalities  prescribed 
by  the  Act,  and  therefore  a  locator  who 
has  staked  his  claim  with  four  corner  po^ts, 
without  No.  1  and  No.  2  posts,  will  not  be 
deemed  JtOj  have  made  such  attempt. 
Biohards  V.  Price,  5  B.C.R.  362;  1  M.M.O. 
156.  : 

5.  Mineral  claim — Changing  location.] 
— Where  the  location  of  a  claim  has  been 
frauduljently  changed  from  its  original  posi- 
tion, it  is  void;  sec.  28  of  the  Mineral  Act 
has  no  application  and  cannot  be  invoked 
in   support   of   a   so-called   looatibn   which 


never  existed.    Wise  v.  Christopher,  1  M.M. 
C.  413. 

6.  Re-location  of  existing  location— 
"Jumpipg."] — An  attempt  to  locate  a  claim 
on  an  existing  valid  location  is  merely  an 
unauthorized  trespass — a  "jumping."  Wood- 
hury  V.  Budnut,  1  B.C.R.,  Pt.  II.,  39;  1 
M.M.C.  31. 

7.  Intervening  location.] — Two  plots  of 
ground  separated  by  an  intervening  valid^ 
location,  cannot,  although  within  the 
Statutory  limit  of  1,500  feet,  be  included 
in  one  location.  Dart  v.  8t.  Eeverne  Min- 
ing Co.,  7  B.C.R.  56;  1  M.M.C.  331. 

8.  Agent.]  — A  mineral  claim  may  he 
located  by  an  agent.  Docksteader  V.  Cla/rlc, 
11  B.C.R.  37;  2,  M.M.C.   192. 

9.  Of  more  than  one  claim.] — A  second 
location  in  another's  name  on  the  same 
vein  is  against  public  policy  and  void. 
Alecoander  v.  Beath,  8  B.C.R.  95;  1  MM.G. 
333. 

10.  Location  on  same  vein. on  another's 
location — Public  policy.]— -When  one  free 
miner  locates  a  mineral  claim  and  locates 
another  claim  on  the  same  vein  in  the  name 
of  another  free  miner,  .  such  a  pf oeeeding 
is  contrary  to  public  policy,  and  a  viola- 
tion of  the  Mineral  Act  and  amendments, 
and  the  free  miner  requires  no  interest  in 
the  second  location.  Aleaiander  v.  Beath, 
8  B.C,R.  95;  1  M.M.C.  333. 


B.  Unoccupied  Land. 

1.  Occupied  land.] — A  location  on  land 
already  lawfully  occupied  for  mining  pur- 
poses is  invalid.  Granger  v.  Fotheringham, 
3  B.C.R.  590;  1  M.M.C.  71;  Atkins  v.  Coy, 
5  B.C.R.  6;   1  M.M.C.  88; 

2.  Occupation  and  wbrking.] — Mining 
ground  actually  occupied  .  and  actively 
worked  as  a  mineral  claim  is  not  open  to 
location.  Waterhoiise  v.  .lAftcMld,  6  B.C.R. 
424;   1  M.M.G.  153.~ 

3.  Reversion  of  lapsed  location.] — The 
Parrot  mineral  claim,  located  in  February, 
1895,  lapsed  by  abandonments  in  February, 
1899.  In  March,  1895,  part  of  the,  same 
ground  was  located  by  plaintiff  as  the  Town- 
site  claim,  and  certificates  of  work  were 
recorded  in  respect  of  it  in  1896,  1897,  1898 
and  1899.  In  December,  1899,  the  ground 
covered  by  the  original  Parrot  claim  was 
relocated  asHhe  Defiance  No.  1  Fraction, 
by  the  defendants'  predecessor  in  title: — 
Held,  in  adverse  proceedings,  that  so  much 
of  the  Parrot  claim  as  was  overlapped  by 
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the  Townsite  claim  was  not  unoccupied 
ground  at  the  time  of  the  location  of  the 
Townsite,  and  as  Such  was  not  open  to 
location.  Bammelmeyer  v.  Cvx-tis;  Powers 
V.  Owrtis,  8  B.CE.  383;   1  M.M.G.  401. 

4.  Abandonment.]  —  The  property  in 
question  had  Ijeen  located  as  the  Bridge 
Creek  mineral  claim  on  the  28th  of  July, 
1898,  and  all  assessment  work  was  done 
upon  the  ground  up  to  July,  1903,  when  the 
holder  was  entitled  to  a  certificate  of 
improvement.  He  did  nothing  further  until 
August,  1907,  when  he  re-located  this  and 
adjoining  ground  as  the  Victoria  group  and 
the  Victor  group.  On  the  30th  of  October, 
1901,"  the  defendant  railway  ^  Company 
obtained  a  Crown  grant  of  certain  lands  by 
way  of  subsidy.  In  May  and  June,  1911, 
defendants  Fitch  and  Hazlewood,  contrac- 
tors for  the  construction  of  the  railway, 
entered  the  property  in  question  and  cut  a 
number  of  railway  ties: — ^Held,  that  the 
re-location  was  upon  occupied  land,  not  open 
to  location  as  mineral  claims.  Fd/rrell  and 
Fa/rrell  v.  Fitch  and  Hamlewoo'd  ami  The 
British  Columbia  Southern  BaiUoay  Com- 
pany, 17  B.C.R.  507.   '  ' 

5.  Free  miner's,  certificate,  expiration 
of.]— -On  the  expiration  of  his  free  miner's 
certificate  any  mineral  claim  of  which  the 
holder  of  the  certificate  was  the  sole  owner 
becomes  open  to  location  and  the  obtaining 
,of  a  special  certificate  does  not  revive  the 
title  if  in  the  mea^timS  the  ground  has 
been  again  located  as  a  mineral  claim. 
Woodbury  Mines,  Ltd.,,x.  Poyntz,  10  B.C.R. 
181;  2  M.M.C.  76. 

6.  Failure  to  record  transfer.]— In  May, 
1897,  B.  located  and  recorded  the  May  Day, 
claim,  and  six  days  after  location  conveyed 
a  half-interest  to  the  defendant  by  a  bill  of 
sale,  which  was  not  recorded  till  April, 
1898:  B.'s  free  miner's  certificate  lapsed 
in  July,  1897,  and  in.  October,  1897,  the 
plaintiff  purported  to  locate  the  May  Day 
claim  as  a  fresh  claim: — ^Held,  that  the 
land  had  not  become  waste  land  of  the 
Crown.  Orutehfield  v.  Harbottlei  7  B.C.R. 
186,  344. 

C.  Senior  and  Junior. 

1.  Extent  of  invalidity.] — Where  a  loca- 
tion purports  to  be  made  on  ground  already 
occupied  by  a  valid  and  existing  location, 
the  junior  location  is  invalid  to  at  least  the 
extent  of  the  ground  already  covered  by  the 
senior  location.  Manley  v.  Collom,  8  B.C.R. 
153;    1  M.M.C.  487;    Cranston  v.  English- 


Canadian  Co.,  7  B.C.R.  266;  1  M.M.C.  394; 
Pellent  v.  Almoure,  1  M.M.C.  134;  Bleekir 
y.  Chrisholm,  8  B.C.R.  148;   1  M.M.G.  112. 

2.  Validity.] — The  validity  of  a  junior' 
location   depends   upon  the  validity    of    a 
senior  location  on  the  same  ground.      Boie 
v.  Saulter,  1  M.M.C.  240. 

3.  Conflict.] — If  the  location  line  crosses 
other  existing  valid  locations  it .  does  not 
invalidate  the  junior  location  unless  in  the 
circumstances  it  is  calculated  to  mislead. 
If  the  initial  post  is  placed  on  an  existing 
-valid  location  it  does  not  invalidate  the 
jimioT  location  unless  in  the  circumataxrces 
it  is  calculated  to  mislead.  Dooksteader  v. 
Clark,  11  B.C.R.  37;  2  M.M.C.  192. 

4.  Certificate  of  work.]  — ^  A  location 
made  upon  an  fisting  valid  location 
becomes  validated  on  the  lapse  by  abandon- 
ment of  the  senior  location  and  the  record- 
ing of  a  certificate  of  work  for  the  junior 
location.  Oelinas  v.  Clark,  8  B.C.R;  42; 
1  M.M.C.  428. 

D.  Sine.    _~ 

Excess  in  length.]  ^-Th^  location  of  a 
mineral  claim  is  not  invalid  because,  as 
staked,  it  exceeds  1,500  feet  in  length. 
Granger  v.  Fotheringham,  3  B.C.lfe.  590;  1 
M.M.C.  71.- 

E.  Location  Line.  ' 

1.  Ledge  or  vein.] — A  location  line 
which  is  not  run  as  nearly  as  possible  on 
the  line  of  the  ledge  or  vein  invalidates  the 
location."  Bleekir  v.  Chrisholm,  8  B.C.R. 
148;  1 'M.M.C.  112;  Pellent  v.  Almoure,  1 
M.M.C.  134. 

2;  Crossing.] — If  the  line  crosses  other 
existing  valid  locations  it  does  not  invali- 
date the  junior  location  unless  in  the  cir- 
cumstances it  is  calculated  to  mislead. 
Docksteader  v.  Clark,  11  B.C.R.  37;  2 
M.M.C.  192. 

3.  Length  of  line.] — A  location  is  not 
invalid  "because  the  location  line  exceeds 
in  length  the  statutory  allowance.  Granger 
v.  Fotheringham,  3  B.C.R.  590;  \  M.M.C. 
71. 

F.  Direction. 

Compass  bearings.] — A  prospector  in 
locating  and  recording  his  location  line 
between  Nos.  1  and  2  posts  as  running  in 
an  easterly  direction,  whereas  it  was 
nearly  due  north  does  not  comply  with  the 
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statute  requiring  him  to  state  the  approxi- 
mate compass  bearing  and  his  location  is 
void.  Mcmley  v.  Oollom,  8  B.C.il.  W3;  1 
M.M.C.  487;  32  S.C.R.  371. 


G.  Name. 

Misnomer.] — A  claim  which  is  located 
under  one  name  and  recorded  under  another 
is  invalid,  and  such  a  defect  in  location 
being  necessarily  calculated  to  mislead 
other  locators  in  the  vicinity,  cannot  be 
cured  by  sub-sec.  (g)  of  sec.  16  of  the 
Mineral  Act  Amendment  Act,  1898.  British 
Lion-  Gold  Mining  Go.  v.  Creamer,  2  M.M.C. 
51. 


E.  Posts. 

1.  Mathematical  accuracy  not  requi- 
site.]— Although  the  No.  1  post  must  be 
squared  or  faced  this  does  not  imply  squar- 
ing or  facing  of  mathematical  accuracy; 
but  merely  essential  compliance  with  the 
statute  f  such  compliance  as  can  be  secured 
\by  knife  and  axe.  Rutherford  v.  Morgan, 
2  M.M.C.  214-. 

2.  Legal  first  and  second  posts.]  — ^A 
location  staked  by  four  corner  posts,  but 
without  the  legal  first  and  second  posts,  is 
invalid.     Richards,  v.  ~Price,  5  B.CjR.   362. 

3.  Legal  posts.] — ^Failure  to  put  up  legal 
posts  as  required  by  the  Mineral  Act, 
invalidates '  a-  location,  unless  remedied  by 
the  curative  provisions  of  the  Act.  Oreel- 
man  v.  Clark,  1  M.M.C.  228;  Pellent  v. 
Almoure,  1  M.M.C.  134. 

4.  Misplaced.] — If  the  initial  post  is 
planted  on  an  existing  valid  location  it 
does  not  invalidate  the  junior  locatio;i 
unless  in  the  circumstances  it  is  calculated 
to  mislead.  Docksteader  v.  Clark,  11  B.C.R. 
37;-  2  M.M.C.  192;  36  S.C.R.  622. 

5.  Foreign  territory — ^Post.] — -A  loca- 
tion which  has  its  No.  1  post  on  foreign 
territory  is  invalid.  Connell  v.  Madden, 
6   BfCR,  76,  531;    1  M.M.C.   359. 

6.  Defective  post.] — A  location  having 
a  defective  post  is  invalid:  lb.  Pellent  v. 
Almowe,  1  M.M.C.  134;  Clark  v.  Baney, 
s'b.CR.  130;   1  M.M.C.  281. 

7.  Misleading  location  - —  Monuments — 
Posts — Curative  provisions.] — The  erection 
of   rock   moniunent  instead   of  legal   posts 

■invalidates  a  location,  and  such  an  omission 
cannot  be  cured  by  sec.  16,  sub-see.  (d). 
The  provisions  of  that  section  are  con- 
junctive.   Any  other  mode  of  making  a  loca- 


tion than  that  specified  by  the  Act  is  cal- 
culated to  mislead  other  locators.  Callahan 
V.  George,  8  B.C.B.  146;  1  M.M.C.  242. 

8.  Glacier.] — The  fact  that  a  No.  2  post 
of  a  mineral  claim,  is  planted  in  a  moving 
glacier  will  not  invalidate  the  location 
provided  the  line  is  well  marked',  and  the 
claim  is  otherwise  properly  marked  out  so 
as  to  be  easily  identified.  Sandberg  v.  Fer- 
guson, 10  B.C.R.  123;  2  M.M.C.  165;  35 
S.C.R.  476. 

9.  Over  the  international  boundary.] 
—Where  the  No.  1  post. is  planted  on  the 
United  States  side  of  the  international 
boundary  line,  the  location  is  invalid. 
Cormell  v.  Madden,  6  B.C.R.  76,  531;  30 
S.C.R.  109. 

10.  Party  post.] — A  post  on  the  com- 
mon and  coterminous  boundary  line  of  two 
claims  which-  has  written  on  ,its  opposite 
sides  the  names  of  the  two  claims  facing 
the  resjieptive  locations  may  periform  a 
joint  duty:  it  is  not  necessary  to  have  two 
distinct  sets  of  posts  to  mark  the  same 
boundary  line.  Wheelden  v.  Cramston,  12 
B.C.R.  489;   2  M.M.C.  314. 

11.  Natural  post.] — A  tree  or  stump  of 
a  tree  in  place  is  the  best  location  post 
there  can  be.  Rutherford  v.  Morgan,  2 
M.M.C.  214. 


/.  Posts,  Marking  of.  ' 

1.  Date  and  name.]  —  The  failure  to . 
write  on  the  No.  2  post  the  date  of  the 
location  and  the  name  of  the  locator  is  a 
non-observance  of  the  formalities  required 
by  the  Act.  Sandberg  v.  Ferguson,  10 
B.C.R.  123;  2  M.M.C.  165. 

2.  Date.] — Failure  to  write  the  true  date 
upon  the  posts  of  a  mineral  claim  as 
required,  by  the  Act  invalidates  the  loca^;ion 
unless  cured  by  the  validating  .provisions. 
Boie  -v.  Sautter,  1  MM.C.  240. 

3.  Compass  liearing.] — The  failure  to 
mark  on  the  initial  post  the  approjdjnate 
compass"  bearing  of  the  No,  2  post 'invali- 
dates a  location,  unless  curable  by  the 
remedial  sections.  Callfighan  v.  Coplen, 
6  B.C.R.  523;  7  B.C.R.  422;   1  M.M.C.  348. 

4.  Compass  bearing.]-'— An  error  in  the 
statement  on  the  initial  post  of  the  approxi- 
mate compass  bearing  of  No.  2  post,  as 
N.E.  and  S.W.  instead  of  N-W.  and  S.E. 
is  fatal  to  the  validity  of  the  location,  such 
a  location  is  calculated  to  mislead  and 
cannot  be  treated  as  a  bona  fide  attempt 
to  cdmply  with  the  provisions  of  the  Act. 
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Francoeur    v.    EngUsh,    6    B.C.E.    63;      1 
M.M.C.  203." 

5,  Common  pqst.l — ^Where  one  post  was 
made  to  do  joint  duty  on  tlie  common  bound- 
ary line  of  two  claims,  the  names  of  the  two 
claims  being  written  on  the  side  of  the 
post  facing  the  respective  claims: — Held, 
that  the  object  of  the, statute  requiring  due 
marking  had  been  accomplished.  Wheelden 
V.  Crmston,  12  B^CR.  489;    2  M.M.O.  314. 

6.  Old  survey  post.] — The  location  of  a 
miheral  claim  is  not  invalid  merely  because 
an  old  survey  post  is  used  by  the  locator 
as  the  No.  1  post  of  his  mineral  claim,  if 
the  facta  bring  the  locator  within  the  bene- 
fit of  sub-sec.  (g)  of  sec.  16  of  the  Mineral 
Act  as  amended  in  1898.  Grossley  v.  Scan- 
Ion,  15  B.C.R.  223. 


J.  Blazing. 

Statutory  provisions.] — To  constitute  a 
valid  location,  the  statutory  provisions  as 
to  blazing  must  be  complied  with.  Aldous 
V.  Hall  Mines  Co.,  6  B.C.E.  394;  1  M.M.C. 
213. 

K.  Fractional  Claims. 

1.  Accuracy.] — Accuracy  in  giving  i;he 
approxin^ate  bearings  in  staking  out  a  min- 
eral -claim  is  as  necessary  in  the  case  of  a 
fractional  claim  as  in  any  other.  Ma/nley 
V.  Ooliom,  8  B.C.E.  153;  1  M.M.C.  487; 
32  S.C.E.  371. 

2.  Location  line,  marking  of.]  —  The 
location  line  of  a  fractional  mineral  claim 
must  be  marked  by  the  blazing  of  trees  or 
the  Betting  of  posts  in  the  same  manner  as 
that  of  a  full,  sized  claim.  Snyder  v.  Ran- 
som; Ramsomrv.  Snyder,  10  B.O.E.  182; 
2  M.M.C.  77. 

3.  Notices.]  —  Failure  to  put  proper 
notices  on  a  post  will  invalidate  a  frac- 
tional location;  but  that  is  a  defect  which 
in  proper  circumstances  may  be  cured  by, 
sec.  16,  sub-sec.  (g)  of  the  Mineral  Act, 
1898.  8a<ndberg  v.  Ferguson,  10  B.C.E.  123 ; 
2  M.M.C;  165;    35  S.C.E.  476. 

4.  Right  to.]^Where  W.  sold  certain 
claims  to  A.,  who  in  turn_  sold  to  the 
defendants,  after  which  W.  as  agent  for  the 
plaintiff,  located  in  the  plaintiff's  name  a 
fraction  between  two  of  the  claims  sold  to 
the  defendant,  the  defendants  had  no  right 
to  the  fraction  in  the  absence  of  proof  of 
fraud  by  W.,  and  that  the  plaintiff  was 
a  party  thereto.  Oihson  v.  McArthMr,  7 
B.C.E.  59i 


VIII.    Eecobdinq. 

1.  Effect  of.] — ^The  act  of  recording  a 
claim  is  the  act  of  the  party  and  not  of  the  -^ 
Crown,  so  cannot  operate  as  a  re-demise  of 
ground  already  leased  b/the  Crown.  Gana- 
diam  Company  v.  Orouse  Qreek  Flume  Co., 
Ltd.,  1  M.M.C.  3. 

2.  Right  to  record.] — ^Upon  a  locator  of 
a  placer  claim  tendering  to  the  proper 
officer  the  proper  fee  and  documents,  he  is 
entitled  to  obtain  a  record  for  the  claim, 
and  the  officer  has  no  discretion  in,  the 
issuance  thereof,  and  where-the  record  is 
not  granted  t'o  him  in  due  course  'he  shall^ 
under  the  remedial  provisions  of  sec.  19  of 
the  Placer  Mining  Act,  1901,  be  deemed  to 
have  had  such  record  issued  to  him  at  the 
time  of  Ms- application  therefor,  rtmj/ie  •«^ 
Morgan,  11  B.C.E.  76.  >v 

3.  Rectification.]^ — If  a  locator  includes 
in  his  location  ground  then  occupied  by 
buildings,  the  record  of  such  location  will 
be  rectified  so  as  to  exclude  such  ground. 
Swnshme,  Ltd.,  v.  Cwmmgham,  1  M.M.C.  - 
286.  '~ 

4.  Failure  to  record.] — If  a  claim  is  not 
properly  taken  up  and  recorded  it  never 
becomes  a  mineral  claim.  Callahan  v.  Coj>- 
len,  6  B.C.E.  523;  7"  B.C.E.  422;  1  M.M;C. 
'348. 

5.  Abandonment.  ]-^A  location  which  is 
not  recorded  within  the -prescribed  time  is 
treated  as  abandoned    and  of  no  validity  ^ 
against     a     subsequent    location    properly  ' 
recorded.    Francoeur  v.  English,  6  B.C.E.  63. 

6.  Invalid  location.] — A  vaM  location 
is  a  pre-requisite  to'  a  Valid  record  of  a 
mineral  claim,  and  where  the  subsequent 
location  is  void  as  not  being  made  on  unoc- 
cupied land,  it  does, not  acquire  any  validity 
by  being  recorded,  and  the  priority  of  its 
record  is  immaterial  as  against  the  claim 
of  the  prior  locator  who  had  recorded  his 
claim  within  the  statutory  period.  -  Atkins 
y.  Coy,  5  BX^.E.  6;    1  M.M.G.  88. 

7.  Excess  in  length.] — ^Where  -a  claim,, 
as  staked,  exceeds  1,500  feet  in  length,  the 
lines  may  be  corrected  by  the  Provincial 
Surveyor  who  makes  the  survey,  by  remov- 
ing for  the  correction  of  distance  any  post 
exeepr  the  initial  post,  provided  that  the 
alteration  does  not  affect  the  previously 
acquired  rights  of  adjacent  owners.  Ora/nger 
V.  Fothervngham,  3  B.C.E.  590. 

8.  Compass  bearing.]  — Where  in  the 
affidavit  of  location  it  was  stated  that  the 
direction  of  the  location  line  was  south- 
easterly, when  in  fact  it  was  south  62  deg. 


585 


MIN"ES  AND  MINING 


586 


50'  west;  this  is  a  discrepancy  calculated 
to  mislead.  DOokstedder  v.  Olark,  11  B.C.K. 
37;  2'M.M.C.  192. 

9.  Compass  bearing;] — Failure  to  give 
the  approximate  compass  bearing  of  the- 
No.    a    post    will    invalidate    a    location. 

'  Uanley  v.  Collom,  8  B.C.R.  153 ;    1  M.M.C. 
487;    32  S.C.E.  371. 

10.  Omission  to  set  out  all  words  in 
full.] — Failure  to  set  out  in  the  declara- 
tion for  record  all  the  words  upon  the 
initial  post  will  not  necessarily  invalidate 
a  location :  the  words  should  be  quoted  with 
sufficient  fullness  and  accuracy  to  enable 
the  record  to  be  identified  as  that  of  the 
particular  location  to  which  it  refers. 
Windsor  y.  Copp,  12  B.G.R.  213;  2  M.M.C. 
318.  '^' 

11.  Declaration.]  —  The  declaration  is 
evidence  of  recording.     Ibid. 

IX.  Abandonment. 

1.  Implied.  ]-:-The  title  to  a  duly  located 
and  recorded  mineral  claim  is  equivalent 
to  a  lease  for  a  year,  and  the  doctrine  of 
implied  surrender  by  conduct  does  not 
apply  to  it;  the  only  abandonment  by  which 
the  owner  can  be  concluded  is  that  effected 
by  notice  of  abandonment  given  by  him  to 
the  Crown.  Nelson  d  Fort  'Sheppard  Ry. 
Co.  V.  Jerry,  5  B.C.R.  396. 

2.  Lapsed  location  —  Reversal  to 
Crown.] — On  the  lapse  of  a  senior  location, 
its  ground  reverts  to  the  Crown.  Bammel- 
meyer  v.  Curtis,  8  B.d.E.  383;  1  M.M.C.  401. 

3.  Failure  to  record.] — Where  the  prior 
location  is  not  recorded  within  the  pre- 
scribed time,  it  will  be  deemed  to  be  aban- 
doned and  of  no  validity  against  a  subse- 
quent location  duly  recorded.  Francoewr  v. 
English,  6  B.C.R.  63;.  1  M.M.C.  203. 

4.  Recording.]  —  It  is  necessary  to 
record  the  abandonment  of  an  invalid  loca- 
tion and  obtain  the  permission  of  the  Gold 
Commissioner  before  relocation.  Pellent  v. 
Almoure,  1  M.M.C.  134. 

5.  Partial  abandonment.] — Any  portion 
of  A  mineral  claim  may  be  abandoned  by 
specifying  the  -  portion  and  recording  the 
abandonment.  Qranger  v.  Fotheringham, 
1  M.M.C.  71;  3  B.C.R.  590. 

6.  Statutory  notice  of.]^The  only  aban- 
donment by  which  the  owner  of  a  valid 
location  can  be  concluded  is  by  the  statutory 
notice,  Nelson  and  Fort  Sheppard  Ry.  Co. 
v.  -Jerry,  5  B.C.R.  166,  396;    1  M.M.C.  161. 

7.  Statement  in  affidavit.] — A.  statement 
by  a  re-locator  in  his  affidavit  of  re-location 


that  the  ground  so  re-located  is  "unoccupied 
by  any  person  as  a  mineral  claim,"  is  a 
notice  of  abandonment  in  writing,  under 
sec.  30  of  the  Mineral  Act  of  the  deponent's 
former  rights  in  the  original  location.  Dun- 
lop  V,  Jganey,  1  M.M.C.  369;  7  B.C.R.  1, 
305. 

8.  Absence.] — Absence  of  72  hours  is 
not  in  all  cases  conclusive  evidence  of  an 
intention  to  abandon.  If  a  claim-holder 
does  not  properly  represent  his  claim  and 
so  render  it  liable  to  re-location,  he  may, 
nevertheless,  if  he  return  to  it  and  find  it 
intact,  resume  possession,  recommence 
working  and  be  jn  "as  of  his  old  estate." 
Wmdbury  v.  Eudnuf,  1  B.C.R-,  Pt.  II.,  39; 
1-  M.M.C.  31. 

9.  Reversion  of  lapsed  location.] — In 
adverse  proceedings  the  party  locating  over 
a  claim  allege^  to  have  been  abandoned, 
must  produce  clear  evidence  of  abandon- 
ment, and  it  is  not  enough  for  this  pur- 
pose to  rely  upon  the  non-production  of 
certificates  of  work.  Semble,  a  locator  can- 
not, after  abandonment  by  a  prior  locator, 
rest  on  a  location  made  before  such  aban- 
donment, but  must  re-locate.  Cranston  v. 
The  English  'Canadian  Co.,  7  B.C.R.  266; 
1  M.M.C.  394. 

10.  Cessation  of  operations.] — Where 
mining  ground  is  held  from  the  Crown  under 
lease,  which  is  subject  to  forfeiture  for  non- 
compliance with  terms  and  conditions,  the 
Crown  alone  can  declare  a  forfeiture  and 
re-enter  for  breach,  or  waive  it.  Free 
miners  in  general  are  strangers  to  such  a 
lease  and  have  no  rights  under  or  over  it. 
Cessation  of  mining  operations  for  want  of 
fimds  is  no  .proof  of  intention  to-  abandon, 
even  if  that  question  could  be  raised  by 
strangers  to  the  lease.  Canadian  Co.  v. 
Grouse  Creek  Co.,  I  M.M.C.  3. 

11.  Non-renewal.]  — An  interest  in  a 
claim  which  has  not  been  renewed  is  an 
abandoned  interest.  Williams  Creek  Bed 
Rock  Flume  &  Ditch  Co.  v.  Symon,  1 
M.M.C.  1. 

12.  Cessation  for  want  of  funds.] — The 
cessation  of  mining  operations  fot,  want  of 
funds  is  not  proof  of  intention  to  abandon. 
Canadian  Company  v.  Grouse  Creek  Flume 
Co.,  1  M.M.C.  3. 


X.  Abandonment  and  Relocation.  ^ 

1.  Re-location  —  Permission  of  Gold 
Commissioner.] — Before  re-location,  it  is 
necessary  to  record  the  ^abandonment  of  an 
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invalid  loea'tion  and  obtain  the  permisBion 
of  the  Gold  Commissioner.  -Pellent  v. 
Almoure,  1  M.M.C  134. 

2.  Re-location  in  another  name — ^Per- 
mission of  Gold  Commissioner.]' — Where 
owners  of  a  mineral  claim,  the  title  to  which 
they  consider  defective,  permitted  a  third 
■person  to  re-locate  it  in  his  own  name,  who 
afterwards,  without  previous  binding  agree- 
inent  to  that  effect,  conveyed  his  title  to 
them  for  a  consideration: — Held,  liot  a 
re-location  by  the  owners  of  the  original 
claim  so  as  to  render  necessary  the  written 
perniission  of  the  Gold  Commissioner. 
Oranger  y.  Fotkeri/ngham,  3  B.C.R.  590; 
1  M.M.C.  71.  ■> 

3.  Re-location  by  another  at  instance 
of  first  holder — Permission  of  Gold  Com- 
missioner.]— Where  the  holder  Of  a  mineral 
claim  which  is  the  subject  of  an  advierse 
action  causes  the  ground  to  be  re-located  by 
someone  else,  froin  whom  he  purchases  it 
for  a  small  consideration,  the  provisions  of 
sec.  32.  of  the  Mineral  Act  (E..S.B.C.  1897, 
c.  135),  requiring  permission  to  re-locate, 
do  not  apply.  Snyder  v.  Ransom ;  Ransom 
v.  Snyder,  10  B.C.E..  182;    2  M.M.C.  77. 

4.  Abandonment  —  Colourable  repre- 
sentation.]— Absence  of  72  hours  is  not  .in 
all  cases  conclusive  evidence  of  intention  to 
abandon.  If'  a  claim  holder  does  not  pro- 
perly represent  his  claim  and  so  render  it 
liable  to  I'e-location,  he  may,  nevertheless, 
if  he  return  to  it  and  find  it  intact,  resume 
'possession,  recommence  working,  and  be  in 
"as  of  his  old  e'sj;ate."  Where  one  nia,n  pre- 
tends to  represent  two  claim  holders  at  the 
same  time,  it  -is  strong  evidence  that  his 
representation  in  both  cases  is  colourable 
and  so  worthless.  Woodhnry  v.  Hudnut,,  1 
B.C.R.,  Pt.'II.,  39;    1  M.M.C.  31. 

5.  Notice  of  abandonment.1 — A  sta(te- 
ment  of  a,  re-locator  in  his  affidavit  of 
re-locatioji  that  the  ground  so  re-located  is 
"unoccupied  by  any  person  as  a  mineral 
claim,"  is  a  notice  of  abandonment  in  writ- 
ing, under  sec.  30  of  the  Mineral  Act,  of  the 
deponent's  former  rights  in  the  original 
location,  and  if  the  original  location  were 
valid,  it  could  iiot  lawfully  be  re-located 
without  the  written  permission  of  the  Gold 
Commissioner.  Dunlop  v.  Haney,  1  M.M.C. 
369;    7  B.C.R.  1,  305. 

6.  Recording  abandonment. J--5t  is  not 
necessary  to  record  the  abandonment  of  an 
invalid  location  before  re-location.  Creel- 
man  v.  Clarke,  1  M.M.C.  228. 


7.  Abandonment — -Representation  work 
— Rights  of  different  Crown  grantees  to 
same  ground.]  — In  July,  1898,  plaintiff 
located  and  obtained  a  Crown  grant  for 
placer  mining  in  respect  of  a  claim,  and  on 
25th  January,  1898,  one  Mensing  located  a 
claim,  and  recorded  it  the  next  day,  and  on 
the  succeeding  27th  of  October,  a  few  min- 
utes after  miditight  of  the  26th,  the  defend- 
ant re-located  it  as  ground  abandoned  and 
open  to  occupation  on  the  ground  of  non- 
representation.  The  two  claims  overlapped. 
On  10th  November,  18|8,  the  defendant 
obtained  her  Crown  grant  for  placer  mining 
covering  the  groiunii  in  dispute  and  being  a 
re-location  of  Mensing's  old  claim.  The 
Gold  Commissioner  had  made  a  rule  that 
three  months'  continuous  work  in  the  year 
was  sufficient,"  and .  by  the  regulations  a 
claim  was  deemed  abandoned  after  it  had 
remained  unworked  on  working  days  for 
the  space  of  seventy-two  hours: — Seld,  dis- 
missing an  action  of  trespass,  that  the 
defendant's  Crown  grant  must  prevail  over 
that  of' the  plaintiff.  Victor  v.  Butler,  8 
B.C.R.  100;    1  M.M.C.  438. 

8.  Abandonment.] — It  is  not "  necessary 
to  record  the  abandonment  of  an  invalid 
location  before  re-location.  '  Creelmam  v. 
Clarke,  I  M.M.C.  228. 

9.  Erroneous  location  of  placer  claim.] 
— Wliere  a  placer  claim  'has  been  erron- 
eously located  pursuant  to  the  provisions 
of  an  obsolete  statute,  It  is  permissible  to 
re-locate  it  in  accordance  with  the  existent 
statute,  and  no  formal  abandonment  is 
necessary.  Wheelden  v.  Cranston,  12  B.C.R. 
489;'2  M.M.C.  314: 


XI.  IbBbgtjlaeities  and  How  Cubed. 

1.  .Scope  of.] — ^The  curative  provisions 
of  the  Mineral  Act  are  intended  as  a  shield 
for  the  protection  of  locators,  and  to  be 
invoked  by  them,  and  not  used  as  a  weapon 
of  attack  upon  them.  Greelman  v.  Cla/rloe^ 
1  M.M.C.  228. 

2.  Calculated  to  mislead.  ]^No  failure 
to  observe  the  provisions  of  the  Act,  if  of  a 
character. calculated  to  mislead,  can  be  cured 
by  the  remedial  sections'.  Manley  v.  Collom, 
8  B,C.R.  153;    1  M.M.C.  487. 

3.  Bona  fide  attempt  to  locate  —  Mis- 
leading post.]  — A  bona  fide  attempt  to 
comply  with  the  provisions  of  the.  Mineral 
Act,  1896,  sec.  16  (d),  does  not  merely  mean 
an  attempt  to  locate  *  claim  of  size  and 
form  as  provided  in  sec.  15,  but  means  an 
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attempt  to  comply  with  the  formalities  pro- 
vided by  sec.  16  as  to  staking,  and  a  locator 
who  has  staked  his  location  by  four  corner 
posts,  without  No.-l  and  2  posts,  has  not 
made  such  an  attempt.  Biohards  V.  Price, 
5  B.CE,.  362 ;    1  M.M.C.  156. 

4.  Fraudulent  change.]— Where  the  loca- 
tion of  a  claim  hg.9  been  frauflulently 
changed  it  is  ,void,  and  cannot  be  cured  by 
the  validating  provisions  of  the  Act.  Wise 
V.  Christopher,  1  M.M.C.  413. 

5.  Use  of  old  survey  post.] — The  loca- 
tion of  a  claim  is  not  invajid  merely  because 
an  old  survey  post  is  used  by  thfe  locator  as 
the  No.  1  post  of  his  claim,  in  the  absence 
of  evidence  that  such  staking  was  calculated 
to  deceive.  Crossley  v.  Scanlcm,  15  B.CE. 
223.  '.    ' 

6.  Interest  of  third  person.]  —  Where, 
before  the  issue  of  a  certificate  of  work  a 
third  interest  intervenes  to  the  area  in  ques- 
tion, sec.  28  of  the  Mineral  Aet  does  not 
apply.      Windsor  v.  Gopp,  12  B.C.R.  213. 

7.  Staking — ^Non-observance  of  formali- 
ties-^— No.  2  post  planted  in  glacier.]  — 
The  failure  to  write  on  the  No.  2  post  of  a 
mineral  claim  the  date  of  the  location  and 
the  name  of  the  locator  is  a  non-observance 
of  the  formalities  within  the  meaining  of  sec. 
16  (g)  of  the  Mineral  Act,  aiid  is  cured  by 
the  Act.      Sandberg  v.  Ferguson,  10  B.C.B. 

'123;    2  M.M.C.  165;    35  S.C.E.  476; 

8.  Question  of  fact.] — The  ^question  as 
to  whether  a  deviation  from  any  of  the 
formalities  prescribed  by  the  Act  is  calcu-_ 
lated  to  mislead  is  one  of  fact  depending  on 
the  nature  6f  the  locua  in  quo.  The  learned 
trial  judge  having  found  that  an  error  in 
an  approximate  compass  bearing  of  77°  50" 
was,  iti  the  circumstances,  calculated  to 
mislead,  his  finding-would  not  be  disturbed 
unless  shown  to  be  clearly  wrong.  Dock-  ^ 
steader  v,  OZarfc,  2  M.M.C.  192;  11  B.C.R. 
37. 

9.  No.  1  post  misplaced.] — The  location 
is  not  invalid  merely  because  the  No.  1  post 
is  planted  on  the  ground  of  an  existing  valid 
claim  if  there  was  a  bona  fldq  attempt  by 
the  locator  to  comply  with  the  provisions 
of  the  Act,  and  the  blunder  is  not  of  a  char- 
acter to  mislead.  Docksteader  v.  Clwrk,  11 
B.C.R.  37 ;    36  S.C.R.  .622. 

10.  Defective  affidavit.] — In  his  declara- 
tion, the  loeatior  did  not  set  forth  all  the 
words  which,  were  put  upon  the  initial  post 
at  the  time  of  location  :^-Held,  upon  the 
evidence,  applying  the  curative  force  of 
sub-sec.   (g)   of  sec.  16    (as  enacted  by  spo. 


4  of  c.  33,  1898) ,  that  the  defect  complained 
of"  was  not  a  substantial  non-compliance 
with  the  provisions  of  sec.  16;  and  that  the 
rule  to  be  followed  in  such  cases  is  that  the 
words  on  the  initial  post  shall  be  quoted  in 
the  affidavit  with  sufficient  accuracy  to 
enable  the  Identification  of  the  record  as  the 
record  of  the  particular  location  to  which  it 
refers,  and  to  prevent  fraudulent  substitu- 
tion of  other  language  for  the  language 
placed  upon  the  posts  at  the  time  of  loca- 
tion.     Windsor  v.  Gopp,  12  B.C.B,.  213. 

11.  Legal    posts — Failure    to    erect.]  — 

Failure  to  put  up  legal  posts,  as  required- 
by  the  Mineral  Aet,  invalidates  a  locatioii, 
imless  cured  by  sec.  16,  sub-sec.  (d).  Creel- 
man  V.  Clarke,  1  M.M.C.  228. 

12.  Pate — Failure  to  write  on  post.] — 
Failure  to  write  the  true  date  upon  the' 
posts  of  a  mineral  claim,  as  required  by- the 
Mineral  Act,  invalidates  the  location,  unless 
cured  by  sec.  16,  sub-sec.  (d).  Boie  v. 
Saulter,  1  M.M.C.  240. 

13.  Certificate  of  work.] — ^Defects  in 
location  made  bona  fide  in  endeavouring  to 
avoid  encroaching  upon  other  locations,  and 
which  do  not  mislead,  are  cured  by  a  cer- 
tificate of  work.  Waterhouse  v.  lAftchild, 
6  B.CE.  424;    1  M.M.C.  153. 

14.  Record-— r  Compass  bearing  —  Mis- 
leading— ^Failure  to  duly  record  a  location 
invalidated  It.] — An  errof-of  the  initial 
post  of  the  approximate  compass  bearing  of 
No.  2  post  of  N.E.  and  S.W.,  instead  of  N.W. 
and  S.E.,  is  calculated  to  mislead,  and  can- 
not be  cured  by  sec.  16  (d).  Francoev/r  v. 
EngUsh,  6:B.G.n.'63;    1  M.M.C  203. 

15.  Re-location  —  Lapsed  location  — 
Reversion — Certificate  of  work — Curative 
provisions.] — Even  if  the  senior  location 
were  valid  at  the  time  of  the  location  by 
the  junior  locator,  if  it  subsequently  lapsed, 
the  junior  would  become  entitled  to  the  over- 
lapped area  as  against  the  third  location, 
if  the  junior  locator  had  recorded  a  certifi- 
cate of  work  before  the  making  of  the  third 
location;  the' junior  location  in  the  life  of 
the  senior  was  "a  mere  irregularity"  cured 
by  sec.  28.  Pamer  v.  Snow,  7  B.CE.  80; 
1  M.M.C.  384. 

16.  Certificate  of  work,  delay  in  record. 

ing.J — The  word  "irregularity,"  in  sec.  28, 
extends  to  the  certificate  of  work  itself. 
Delay  in  recording  such  a  certificate  of  work 
is  an  irregularity  which  is  cured  by  said  sec.  ^ 
28.  Decision  of  McCi^ll,  J.,  reversed.  Peters 
v.  Sampson,  1  M.M.C.  247 ;    6  B.CE.  405.^ 
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17.  Located  and  recorded  under  differ- 
ent names.]  — A  claim  whieh  is  located 
under  one  name  and  recorded  under  another 
is  invalid,  and  such  a  defect  in  location, 
being  necessarily  calculated  to  mislead  other 
locators  in  the  vicinity,  calinot  be  cured  by 
sub-see.  (g)  oi  sec.  16  of  the  Mineral  Act 
Amendment  Act,vl898.  British  Lion  Gold 
Mining  Co.  v.  Creamer,  2  M.M.C.  51. 

18.  What  defects  curable.] — ^The  provi- 
sions of  the  Mineral  Act,  as  to  location  are 
imperative,  and  failure  to  observe  them 
invalidates  a  loc&tion  unless  cured  by  the 
remedial  sub-sec.  16  (g)  and  28,  Sec.  28 
does.  %ot  include  within  its  pi^ryiew  any 
area  not  duly  located;  and  the  irregulari- 
ties cured  by  that  section  are  only  such  as 
occur  in  the  interval  between  location  and" 
■record,  affdthe  recording  of  the  last  cer- 
tificate of  work.  In  November,  1897, 
Cooper, '  having  already  located  a  claim  on 
the  same  lode,  located  the  Native  Silver 
claim  in  the  name  of  Halpin,  who  trans- 
ferred in  December,  1897,  jane-half  to  Cooper 
and  the  other  half  to  Haller,  who  sold  to 
plaintiff  in  July,  1900,  the  usual  certificates 
of  work"  having  been  pbtained  in  the  interim. 
Defendant,  who  knew  of  the  error  in  the 
description  of  the  compass 'bearing,  and  of 
the  issue  of  such  certificates,  on  failing  to 
effect  a  purchase  of  the  claim  from  Cooper 
and"  Haller,  located  the  same  ground  as  the 
Arlington  Fraction,  and  on  obtaining  tbe 
usual  certificates  of  work,  applied  for  Crown 
grant:- — Held,  in  adverse  proceedings,  that 
the  irregularities  in  the  plaintiff's  title 
were  not  curable  by  see.  28  of  the  Mineral 
Act.  MoMley  V.  Collom,  8  B.C.K.  153;  1 
M.M.C.  487;    32  S.CK.  371. 

19.  Mistake  in  compass  bearing.] — ^The 
defendant's  mineral  claim  Cube  Lode  was 
located  in  May,  1892,  and  duly  recorded, 
and  certificates,  of  work  were  issued  in 
respect  of  it  regularly  since.  The  plaintiff, 
in  1896,  located  and  recorded  the.Cody  Frac- 
tion and  the  Joker  Fraction  claims  on  t'he 
same  gro\ind,  and  attacked  the  defendant's 
location  on  the  groiuid  that  upon  the  initial 
post  the  "approximate  compass  bearing"  of 
No.  2  post  was  not  given  as  required  by  the 
Act.  The  compass  bearing  was  east  gy 
north,  and  required  south-easterly  as  stated 
on  No.  1  post:-^HeJd,  th^t  the  irregularity 
in  locating  was  not  cured  by  a  certificate 
of  work.  Gallahanv.  Coplen,  7  B.C.R.  422; 
1  M.M.C.  348. 

20.  Omission     to      file     notice.  ]  —  The 

plaintiff,    owner    of    the    Rebecca    mineral 


claim,  and  having  an  interest  in  the  Ida,  an 
adjoining  claim,  performed  the  assessment 
work  for  both  claims  on  the  Ida,  as  he 
believed,  but  in  reality,  as  shown  by  subse- 
quent survey,  a  few  feet  outside  the  claim, 
but  did  not  file  the  notice  required  by  sec. 
24  of  the  Mineral  Act  witlj  the  Gojd  Com- 
missioner, who'  told  him  the  work  on  the 
Ida  would  be  regarded  as  done  on  the 
Rebecca.  Plaintiff  "'received^  in  August, 
1899,  a  certificate  ,of  Vork  in  respect  of  the, 
Rebecca,  and  in  his  affidavit  stated  that  tjie 
work  was  done  on  the  Rebecca: — Held,  in 
ejectment,  that  the  plaintiff,  being  misled  by 
the  Gold  Commissioner,  was  protected  by 
sec.  53  of  the  Act;  The  omission  to  file  the 
notice  required  by  see.  24  of  the  Act,  and 
the  incorrect  filling  up  of  the  affidavit,  were 
irregularities  which  were  cured  by  the  cer- 
tificate of  work.  La^Dr  v.  Pcwker,  7  B.C.R. 
418;    8  B.C.R.  223;    1  M.M.C.  456. 

21.  Rock  monuments  instead  of  posts.] 

• — ^The  ferection  of  rock  monuments  instead 
of  legal  posts,  as  required  by  the  Mineral 
Act,  invalidates  a  location,  and  such  an 
omission  cannot  be  cured  by  sec.  16,  sub-sec. 
(d).  The  provisions  of  that  section  are 
conjunctive.  Any  other  mode  of  making  a 
location  than  tha,t  specified  by  the  Act  i^ 
calctllated  to  mislead  other  locators.  Galla- 
nwn  v.  George,  I  M.M.C.  242;    8  B.C.R.  146. 

22.  Certificate  of  work.] — The  Trilby 
mineral  claim  lapsed  by  abandonment  in 
July,  1896.  Before  lapse  the  same  ground 
was  located  as  the  .Old  Jim  by  the  defend- 
ant's predecessor  in  title,  and  certificates  of 
work  were  recorded  in  respect  of  it  in  1897, 
1898  and  1&99.  In  February,  1899,  the 
plaintiffs  located  the  same  gromid  as  the 
Serald  Firaction  Slaim: — ^Held,  that  the 
defects  in  defendant's  title  were  cured  by 
the  recording  of  the  certificate  of  work. 
Gelinas  v.  Clark,  8  B.C.R.  42 ;   1  M.M.C.  428. 


XII.  MiNEBAL  IN  Place,  Discoveet  of. 

1.  Failure  to  discover.]— Failure  to  dis- 
cover "mineral  in  place"  invalidates  a  loca- 
tion, and  such  discovery  must  be  established 
as  a  fact  when  the  onus  of  proving  it  is 
upon  the  locator;  belief  is  insufficient. 
Umley  V.  Collom,  1  M.M.q.  487;  8  B.C.R. 
153;    32  S.C.R.  371. 

2.  Certificate  of  work  —  Mineral  in 
place.] — The  recording  of  a  certificate  of 
work  is  an  answer  to  the  objection  that  min- 
eral in  place  was  not  discovered.     XSranston 
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V.  English  CanaMan  Co.,  7  B.C.R.  266;     1 
M.M.C.  394. 


XIII.  Assessment  Wobk. 

1.  What  constitutes.] — Work  done  by  a 
miner  making  a,  cut.  through  an  adjoining 
claim,  with  the  consent  of  the  owners,  for 
the  better  working  of  his  own  claim,  must 
be  held  to  be  a  representation  of  his  own 
claim.  Wheeldpn  v.  Cranston,  12  B.C.R. 
489;    2  M.M.C.  314. 

2.  Close  season — ^Residence — Leave  of 
absence^Representing  two  claims — Exon- 
eration.]— During  the  close  season  there  is 
no  obligation  to  represent  a  claim,  the  whole 
of    that    season    being    for    the    purposes 

.  expunged  from  the  calendar,  and  an  attempt 
to  locate  another  claim  on  the  same  ground 
during  that  season  is  merely  an  unauthor- 
ized trespass — -a  "jumping."  Unless  actual 
damage  be  shown,  nominal  damages  ($1) 
only  will  be  awarded  for  the  trespass. 
Building  a  residence  on  or  at  a  plaice  mani- 
festly convenient  for  tl^e  purpose  of  working 
a  claim  is  doing  miner-like  work  on  such 
claim  within  the  meaning  of  the  Mineral 
Act,  1882,  sees.  48  and  SO,  though  in  old  and 
highly  organized  countries  it  would  not  be. 
The  decision  of  the  Gold  Cottimissioner-  in 
granting  leave  of  absence  will  not  be  inter- 
fered with  unless  for  fraud.  Where  a  free 
miner- finds  another  in  possession  of  his 
claim  so  that  to  insist  upon  working '  it 
might  lead  to  a  breach  of  the  peace,  he  is 
exonerated  from  the  pdirformance  of  assess- 
ment work  until  the  title  is  determined.  If 
a  claimholder  does  not  properly  represent 
his  jClaim  and  so  render  it  liable  to  re-loca- 
tion, he  may,  nevertheless,  if  he  return  to 
it  and  find  it  intact,  resume  possession, 
recommence  working,  and  be  in  "as  of  his 
old  estate."  Where  one  man  pretends  to 
represent  two  claiinholders  at  the  same 
time,  it  is  strong  evidence  that  his  repre- 

'  sentation.in  both  eases  is  colourable,  and  so, 
wfirthless:  Woodbury  v.  Sudnut;  Wood- 
bury V.  Meyers;  Blasdel  v.  Bimley;  Ham- 
mil  V.  Sproule,  1  M.M.C.  31;  1  B.C.R.,  Pt. 
11.,  39.  _        -        - 

3.  Effect  of.] — Thff  performance  of 
assessment  work  is  equivalent  to  the  pay- 
ment of  an  annual  rent  to  the  Crown.  Man- 
ley  V.  Collom,  8  B.C.R.  153;    1  M.M.O.  487, 

4.  Proof  of.]  —  The  performance  of 
assessment  work  as  between  subjects  is  con- 
clusively   established   by    recording    certifi- 


cates of  work.  Cleary  v.  Boscomtz,  8 
B.O.R.  225;    1  M.M.C.  506. 

5.  Close  season — Lay  over — Gold  Com- 
missioner.]— ^The  Gold  Commissioner  can- 
not, by  declaring  a  close  season  or  laying 
over,  supersede  statutory  requirements  as 
to  assessment  work.  Wilson  v.  Whitten,  1 
M.M.C.  38. 

'  6.  Miner  doing  assessident  outside  of 
boundary  of  claim.] — The  plaintiff,  owner 
of  the'  Rebecca  mineral  claim  and  having  an 
interest  in  the  Ida,  an  adjoining  claim,  per- 
formed the  assessment  work  for  bottf  claims 
on  the  Ida,  as  he  believedj  but  in  reality,  as 
shown  by  subsequent  survey,  a  few  feet  out- 
side the  claim,  but  did  not  file  the  notice 
required  by  sec.  24  of  the  Mineral  Act  with 
the  Gold  Commissioner,  who  told  him  the 
work  oh  the  Ida  would  be  regarded  as  dojie 
on  the  Rebecca.  Plaintiff  received,  in 
August,  1899,  a  certificate  of  work  in  respect 
of  the  Rebecca,  and  in  his  affidavit  stated 
that  the  work  was-  done  on  the  Rebecca: — 
Held,  in  ejectment,  that  the  plaintiff,  being 
misled  by  the  Gold  Commissioner,  was  pro- 
tected by  sec.  53  of-  the  Act.  The  omission 
to  file  the  notice  required  by  sec.  24  of  the 
Act,  and  the  incorrect  filling  up  of  the  affi- 
davit, were  iregularities  which  were  cured 
by  the  certificate  of  work.  Lawr  v.  Parker, 
7  B.C.R.  418;    8  B.C.R.  223;    1  M.M.O.  456. 

7.  Extension  of  time — ^Recorded  pursu- 
ant to  permission  of  Gold  Commissioner.] 
— ^An  order-in-council,  under  sec.  161  of  the 
Mineral  Act,  1896,  extending  the  time  for 
the  doing  and  recording  of  assessment- work 
on  a  mineral  claim  ^s  intra  vires.  A  cer- 
tificate of, work  recorded  pursuant  to  per- 
mission granted  by  a  Gold  Commissioner 
acting-  under  such  an  order-in-council  is  a 
good  certificate  within  sec.  28  of  the  said 
Act.  Peter's  v.  Sampson,  6  B.C.R.  405;  1 
M.M.C.  247. 

8.  Peace,  breach  of.] — A  free  miner  is 
not  required  to  commit  a  b'reach  of  the  peace 
to  preserve  his  rights  or  perform  assessment 
work.  Victor  v.  Butler,  8  B.C.R.  100;  1 
M.M.C.  438. 

9.  Official  administrator  failing  to  per- 
form.]—The  official  administrator  admin- 
istering the  estate  of  a  free  miner  dying 
intestate  is  a  statutory  officer  simply,  and ' 
his  interest  in  or  possession  of  a  mineral 
claim  in  such  capacity  cannot  be  regarded 
as  an  interest  or  possession  of  the  Crown. 
The  Official  Administrator  not  having  main- 
tained the  assessment  work  on  a  mineral 
claim,     the     ground     was     re-located     and 
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recorded  by  another  person,  under  the  name 
of  the  Parkside  mineral  claim,  and  assess- 
n^ent  work  done  on  it.  The  original  clstim, 
known  as  the  June,  was,  subsequently  to 
such  relocation,  sold  by  the  Official  Admin- 
istrator to  plaintiff,  who  performed  and 
recorded  the  annual  assessment  work: — 
Held,  in  an  action  brought  to  adverse  an 
application  for  a  certificate  of  improvements 
to  the  Parkside  claim,  that  the  June  claim 
kad  lapsed,  and  that  the  ground  was  open 
to  location  under  the  Mineral  Act.  Wind- 
sor v.  Qopp,  12  B.C.E.  213;   2  M.M.C.  318. 


Xiy.  Leave  of  Absence.    / 

Gold  ^Commissioner, .  by.] — ^The  decision 
of  the  Gold  Commissioner,  granting  leave  of 
absence,  will  not  be  interfered  with  except 
in  case  of  fraud.  Woodbury  v.  Budnut,.  1 
B.C.R.,  Pt.  II.,  39;    1  M.M.O.  31. 


XV.  Close  Seasow. 

1.  Close  season — Gold  Commissioner.] 

— ^A  close  season  may  be  fixed  by  the  Gold 
Commissioneir,  by  verbal  direction;  requiring 
three  months'  work  on  each  claim,  instead  of 
by  specifying  a  certain  portion  of  the  year 
as  applicable,  to  all  claims.  Victor  v.  But- 
ler, 8  B.O.R.  100;    1  M.M.G.  438. 

2.  Power  of  Gold  Commissioner  to 
declare.]  — Under  the  Mineral  Act,  1884, 
and  amendments  of  1886-7,  a  Gold  Commis- 
sioner has  no  power  to  declare  aldose -sea- 
son or  lay  over  mineral  claims  so  as  to 
supersede  the  necessity  of  compliance  with 
the  statutory  requirements  relating  to  the 
representation  of  such  claims  by  annual 
assessment  work  or  expenditure  of  $100. 
Wilson  V.  WUtten,  1  M.M.C.  38. 

3.  Representation  during.] — During  the 
close  season  there  is  no  obligation  to  repre- 
sent a  claim,  the  whole  of  that  season  being 
for  the  purposes  expunged  from  the  calen- 
dar, and  an  attempt  to  locate  another  claim 
on  the  same  ground  during  that  season  is 
merely  an  unauthorized  tresp?,ss.  Wood- 
bury V.  Budnut;  Woodbu/ry,  v.  Meyers; 
Blasdel  v.  Bunley;  Bammil  v.  Sproule,  1 
M.M.O.  31;    1  B.C.R.,  Pt.  IL,  39. 


XVI.  Ceetiticate  of  Wobk. 

1.  Conclusiveness.]  —  A  certificate  of 
work  done  on  a  mining  claim  is  conclusive 
evidence  that  the  holder  has  paid  his  rent, 


and  can  only  be  impugned  by  the  Crown. 
Cleary  v.  Boscoioits,  8  B.C.R.  225 ;  32  S.C.R. 
417. 

2.  Evidence  to  iinpugn.] — Where  the 
plaintiff,  believing  that  the  statutory  work 
had  not  been  done,  and  that  the  claims  were 
therefore  vacant,  located  and  recorded  them 
under  new  names,  and  brought  an  action 
claiming  an  fdverse  right-  thereto,  it  was 
held  that  evidence  to  impugn  a  certificate 
of  work  was  rightly  rejected  at  the  trial. 
Ibid. 

3.  Impeachment.]— A  certificate  of'work 
cannot  be  impeached  iii  any  proceedings  to 
which  the  Attomey-Grenerel  is  not  a  party. 
Clewry  v.  Boscowitz,  8  B.C.R.  225. 

4.  Issued  during  course  o{  action.]. — 
On  the  trial  of  an  action  attacking  the 
validity  of  the  defendant's  location,  a  cer- 
tificate of  work  obtained  by  the  defendant 
the  day  before  was  not  permitted  to  lie  put 
in  evidence.  Rammelmeyer  -v.  Curtis,  8 
B.C.R.  383;' 1  M.M.C.  401. 

5.  Performance  of  assessment  work 
outside  of  location.]  —  Performance  of 
assessment  work  by  mistake  outside  of  boun- 
daries of  claim  is  an  irregularity  which  is 
cured  by-  the  recording  of  a  certificate  of 

jwork,      Lawr  v.  Pa/rJcer,  7  B.C.R.  417 ;    8 
B.C.R.  223;    1  M.M.C.-456. 

6.  Failure 'to  record — £{Fect  of  record- 
ing.]— Failure  to  record  a  certificate  of 
work  -is  presumptive  evidence'  of  abandon- 
ment. The  recording  of  a  certificate  of 
work  is'  an  answer  to  the  objection  that 
mineral  in  place  was  not  discovered.  Cnwi- 
ston  V.  The  English  OanadMm  Co.,  1  M.M.C. 
394;    7  B.C.R.  266. 

7.  Extension  of  time  for  recording 
— Delay  in  recording.]  - — An  order-in- 
council,  under  sec.  161  of  the  Mineral 
Act,  1896,  extending  the  time  for  the 
doing  and  recording  of  assessment  work 
on  a  mineral  claim,  is  intra  vires. ,  A  cer- 
tificate of  work  recorded  pursuant  to  per- 
tnissiori"  granted  by  a  Gold  Commissioner 
acting  under  such  an^rder-in-council  is  a 
good  certificate  within  sec.  28  of  the  sd,id 
Act/  The  word  "irregularity^'  in  see.  28 
extends  to  the  certificate  of  work  itself. 
Delay  in  recording  such  a  certificate  of  work 
is  an  irregularity  which  is  cured  by  said 
sec.  28.  Peters  v.  Sampson,  6  B.C.R.  405; 
1  M.M.C.  247. 

8.  Fraud.] — A  certificate  of  work  can- 
not be  invoked  in  support  of  a  so-called 
location  which  has  been  ,  fraudulently 
changed.    Wise  v.  Christholm,  1  M.M.C.  413. 
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9.  Form  of.] — A  certifiaate  of  work  is 
not  irregular  because  it  contains  more  than 
the  Act  requires,  nor  because  it  does  not 
show  on  its  face  a  statutory  extension  of 
time.  Payne  Consolidated  Mining  Co.,  Ltd. 
Lby.  V.  WiUon,  1  M.M.C.  485. 

10.  Lease — Rent — ^Assessment  work — 
Certificate  of  work — Fraud.] — ^Performance 
of  the  annual  sijssessment  work  (or  the 
equivalent  money  payment),  is  the  annual 
rental  payable  to  the  Crown^  and  therefore, 
in  the  case  of  a  valid  location,  whenever  a 
dispute  arises  in  which  payment  of  a  rent 
is  concerned,  the  production  of  the  certifi- 
cate of  work  is  conclusive  against  all  the 
world,  except  the  Grown  itself,  in  a  suit  to 
set  it  aside  for  fraud.  ^Manley  v.  OoUom, 
8  B.C.R.  153;    1  M.M.C.  487;    32  S.C.E.  371. 

11.  Impeachment  —  Fraud.  ]-^A  certifi- 
cate of  work  is  conclusive  evidence  of  per- 
formance of  assessment  work  as  between 
subjects  till  impeached  by  the  Crown  for 
fraud.  Mwnleyv.  Collom,  8  B.C.R.  153;  1 
M.M.C.  487.  deary  \.  Bosoowitz,  8  B.C.R. 
225;    1  M.M.C.  506.' 

12.  Conflicting  certificates  of  work.] — 

Where  both  sides  liave  recorded  certificates 
of  work,  title  will  be  determined  according 
to  prior  location,  and  record.     Fero  v.  Hall, 

6  B.C.R.  421;    1  M.M.C.  238. 

1 3.  Irregularity  —^  Assessment  work — 
Mistake  of  official^Curative  provisions — 
Time.] — If  a  free  miner  by  mistake^  per- 
form hi^  assessment  work  outside  the  boun- 
daries of  his  claim  that  is  an  irregularity 
which  4s  cured  by  recording  a  certificate  of 
work.  The  Attorney-General  is  the  only 
party  who  could  attack  such  certificate.  If 
a  free  miner  is  misled  by  the  statement  of 
the  Gold  Commissioner,  and  consequently 
neglects  to  give  the  notice  required  by  sec. 
24,  and  makes'  any  incorrect  affidavit,  he  is 
protected  by  sec.  53.  -  The  effect  of  sec.  53 
of  the  Mineral  Act,  1898,  is  to  provide  for 
an  extension  of  time  within  ^hich  the  cer- 
tificate can  be  obtained.      Lawr  v.  Parker, 

7  B.C.R.  418;    8  B.C.R.  223;    I  M.M.C.  456. 

14.  Occupation  of.] — ^Defects  in  a  loca- 
tion made  bona  fide  in  endeavouring  to 
avoid  encroaching  upon  other  locations,  and 
which  do  not^  mislead,  are  cured  by  a  cer- 
tificate of  work.  Waterhouse  v.  Ldftohild, 
1  M.M.C.  153;    6  B.C.R.  424. 

15.  Title — Defects  in,  cured  by  certifi- 
cate of  work.] — In  November,  1897,  Cooper, 
having  already  located  a  claim  on  the  same 
lode,  located  the  Native  Silver  claim  in  the 


name  of  Halpin,  who  transferred  in  Decem- 
ber, 1897,  one-half  to  Cooper  and  the  other 
half  to  Haller,  who  sold  to  plaintiff  in  July, 
1900,  the  usual  certificates  of  work  having 
been  obtained  in  the  interim.  Defendant,  _ 
■wiio  knew  of  the  error  in  the  description  of 
the  compass  bearing,  and  of  the  issue  of 
such  (jertificates,  on  failing  to  effect  a  pur- 
chase of  the  claim  from  Cooper  and  Haller, 
located  the  same  ground  as  the  Arlington 
Fraction,  and  on  obtaining  the  usual  cer- 
tificates of  work,  applied  for  Crown 
grant: — Held,  in  adverse  proceedings,  that 
the  defendant  not  being  misled,  the  irregu- 
larities in  the  plaintiff's  title,  were  cured  by 
sec.  28  of  the  Mineral  Act.  Manley  v.  Col- 
lom, 8  B.CrR.  153;    1  M.M.C.  487. 

16.  Curative  effect.]  — If  the  descrip- 
tion of  a  mining  claim,  as  recorded,  is  so 
erroneoi;is  as  to  mislead  parties  locating 
other  claims  in  the  vicinity,  the  error  is  not 
cured,  by  a  certificate  of  work  done  by  the 
first  locator  on  land  not  included  iit  such 
description  and  covered  by  the  subsequent 
claims.      Callahan  v.  Coplen,  ?  B.C.R.  523; 

7B.C.R.  422;    1M.M.C.  348;    30  S.C.R.  555. 

17.  Calculated  to  mislead.] — ^No  failure 
to  observe  the  provisions  of  the  Act,  if  of  a 
charaicter  calculated  to  mislead,  can  be 
cured  by  the  recording  of  a  certificate  of 
work.  Manley  v.  Collom,  8  B.C.R.  153;  1 
M.M.C.  487. 

18.  Curative  effect.] — Sec.  28  of  the 
Mineral  Act  (R.S.B.C.  1897,  c.  135)  does 
not  apply  where  a  stranger  acquires  an 
interest  in  the  claim  before  the  issue  of  a 
certificate  of  work.  Windsor  v.  Copp,  12 
B.C.R.   213;     2  M.M.C.   318. 

19.  Reversion     of    lapsed    location.] — 

The  Trilby  mineral  claim  lapsed  by  aban- 
donment in  July,  1896.  Before  lapse  the 
same  ground  was  located  as  the  Old  Jim' by 
the  defendant's  predecessor  in  title,  and 
certificates  of  work  were  recorded  in  respect 
of  it  in  1897,  1898  and  1899.  In  February^ 
1899,  the  plaiatiffs  located  the  same  ground 
as  -the  Herald  Fraction  claim: — ^Held,  that 
the  defects  in  defendant's  title  were  cured 
by  the  recording  of  the  certificate  of  work. 
Gelinas  v.  Clark,  8  B.C.R.  42;    1  M.M.C.  428. 

20.  Interest  of  third  party  intervening.] 

— ^The  recording  of  a  certificate  of  work 
issued  after  a  new  location  by  another  free 
miner  does  not  revive  the  original  location, 
for  a  third  interest  has  intervened  between 
the  Crown  and  the  subject.  Windsor  v. 
Copp,  12  B.C.R.  213;    2  M.M.C.  318. 
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XVII.    CEKTiriCATE     OF     ImPBOVEMENTS. 

A.  In  General. 

1.  Effect  of.] — A  eertificate  of  improve- 
mepts  is  a. bar  to  adverse  claimants  in  any 
right,  and  on  all  groimdB  except  fraud. 
Velson,  etc.,  Railway  Co.  v.  Jerry,  5  B.C.R. 
396;    1  M.M.O.  161. 

2.  Bar — Laches — Crown.] — An  adverse 
claimant  who  neglects  to  bring  an  adverse 
stction  under-sec.  37  cannot  sue  to  set  aside 
a  certificate  of  improvements  on  the  ground 
of  fraud. '  Semble,  that  under  such  circum- 
stances the  Crown  alone  is  entitled  to  siie. 
Band  v.  Warren,  7  B.C.R.  42;  1  M.M.C. 
376. 

3.  Second  adverse  action  —  Fraud.] — 
Where  a  claim  ownej-  has  received  a  certifi- 
cate of  improvements  for  his  claim  his  posi- 
tion is  assured  and  he  is  not  called  upon  to 
adverse  a  subsequent  application  of  another 
for  a  certificate  of  improvements  for  a  claim 
which  would  include' a  portion  of  his  claim. 
Sec.  37  requires  any  claimant  of  an  adverse 
nature  to  the  groxmd  applied  for  to  sub- 
stantiate ■  his  claim  within  the  prescribed 
tiitie  or  be  forever  barred  except  for  fraud. 
^Be  American  Boy  Mineral  Glaim,  7  B.O.B.. 
268;    1  M.M.C.  304. 

4.  Co-owner  applying.] — The  co-owner 
of  part  of  claim  may  apply  for  a  certificate 
of  improvements.  Bentley  v.  Botsford,  8 
B.C.R.  128;    1  M.M.C.  454. 

5.  Necessity  for  commencement  of 
action  before  issuance  of  certificate.] — 
Plaintiffs  held  .  a  Crown  grant  dated  8th 
March,  1895,' of  certain  lands,  from  which 
there  were  excepted  "lands  held  prior  to 
23rd  March,'  1893,  as  mineral'  claims." 
Defendant  held  certificate  of  improvements 
dated  14th  August,  1899,  and  plaintiffs, 
being  apprehensive  as  to  form  of  Crown- 
grant  to  be  issued  to  defendant,  applied 
for  injunction  restraining  him  from  apply- 
ing for  and  receiving  Crown  grant: — ^Held, 
dismissing  the  motion,  that  the  policy  of 
the  Mineral  Acts  is  to  compel  persons  claim- 
ing adversely  to  an  applicant  for  a  Crown; 
grant  to  commence  action  before  a  certifi- 
feate  of  improvements  is  obtained.  Nelson 
and  Fort  Sheppard  Raihday  Co.  v.  Dunlop, 
7  B.C.R:  411;    1  M.M.C.  414. 

6.  Injunction  preserving  property  pend- 
ing appeal.] — In  a  case  of  very  special 
and  exceptional  circumstances,  and  to  pre- 
serve the  property  in  dispute,  a  party  in  an 
adverse  action,  who  had  obtained  judgment 
at  the  trial,   may,   after   appeal   has  been 


brought,  be  enjoined  from  persisting  in  his 
application  for,  or  from  obtaining  a  certifi- 
cate of  improvements  pending  such  appeal. 
Dunloy  v.  Haney,  1  M.M.C.  344;  7  B.C.R. 
300. 

B.  Fraud  in-  Obtaimng. 

1.  Setting  aside  for.]  —  An  adverse 
claimant  who  neglects  to  take  the  remedy 
provided  by  sec.  37  of  the  Mineral  Act,  can- 
not sue  to  set  aside  a  eertificate  of  improve- 
ments on  the  groimd  of  fraud.  Semble, 
that  under  such  circumstances  the  Crown 
alone  is  entitled  to  sue.  Hand  v.  Warren, 
7  B.C.R.  42;    1  M.M.C.  376. 

2.  Statement  in  affidavit.] — A  statement 
in  an  affidavit  (as  to  the  question  of  undis- 
puted possession)  untrue  at  the  time  of  the 
taking  of  the  oath,  but  true  at  the  time  the 
affidavit  reached  the  Gold  Commissioner  for 
action  thereon,  was  not  a  misleading,  of  that 
official,  the  affidavit  having  been  made  at 
his  suggestion  as  a  fojanal  compliance  with 
the  Act,  and  he  having  full  Imowledge  of  the 
circumstances,  and  soy  not  a  fraud'  within 
the  meaning  of  the  said  sections.  Parties 
strenuously  yet   bona   fide   pursuing   what 

>they  deemed,  however  erroneously,  to  be 
their  right's,  do  not  eome  within  the  mean- 
ing of  the  word  fraud  in  said  sections. 
Semble,  when  fraud  is  shown  under  sec.  37,' 
the  curative  properties  of. sec.  28  vanish  as 
against  the  Crown.  Attorney-General  v. 
Dimlop,  7  B.C.R.  312;    1  M.M.O.  408. 


XVIII.  Ceown  Gbant. 

A.  AppUoation  for. 

1.  Coal  license.] — Petitioners  held  a- 
prospecting  license  for  coal  over  2,500  acres 
of  land  under  the  Mineral  Ordinance,  1869, 
and  applied  for  a  Crown  grant.  In  support 
of  their  claim  tney  relied  on  a  certificate  of 
the  Assistant  Commissioner  of  Lands  and 
Works  that  they  had  duly  posted  notices  of 
their  application,  and  "that  no  objection  to 
the  issue  of  such  grant  Had  been  substan--^ 
tiated": — ^Held,  (1)  That  the  certificate  was 
not  in  aqordance  with  the  Act.  (2)  That 
the  certificate  of  an  Assistant  Cominissioner 
was  not  conclusive  evidence  of  compliance 
with  the  statutory  conditions,  and  tfte  pre- 
sumption arising  from  the  certificate  could 
be  rebutted.  (3)  That  the  department  could 
not  dispense  ■with  the  performance  of  pre- 
liminary conditions  imposed  by  the  Legis- 
lature.     (4)  That  in  a  proceeding  to  enforce 
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speoiflo  performance  by  the  Crown  unreason- 
able delay  on  the  part  of  the  petitioners  is 
fatal  to  the  application.  ( 5 )  On  the  facts, 
that  the  claim  had  been  abandoned.  Quaere, 
whether  to  entitle  prospecting  licensees  to 
a  Crown  grant  of  coal  lands  under  the  Min- 
eral Act  it  is  not  essential  that  they  should 
have  found  coal  on  the  land  selected  by  them 
for  purchase.  Peck  v.  Regvna,  1  M.M.C. 
13,;    1  B.C.R.,  Pt.  II.,  11. 

2.  Injunction — To  restrain  application 
for  Crown  grant.] — Plaintiffs  held  a  Crown 
grant  dated  8tii  March,  1895,  of  certain 
lands  from  which  there  were  excepted  "lands 
held  prior  to  23rd  March,  1893,  as  mineral 

-  claims."  Defendant  held  certificate  ^f 
improvements  dated  11th  August,  1899,  and 
plaintiffs,  being  apprehensive  as  to  form  of 
Crown  grant  to  be  issued  to  defendant, 
applied  for  injunction  restraining  him  from 
applying  for  and  receiving  Crown, grant: — 
Held,  dismissing  the  motion,  that  t^e  policy 
of  the  Mineral  Act  is  to  compel  persons 
claiming   adversely,  to   an   applicant   for   a 

■  Crown  grant  to  commence  action  before  a 
certificate  of  improvements  is  obtained. 
Nelson  and  Fort  Sheppard  Rmlwwn  Co.  v. 

"  Dmlop,  7  B.C.R.  411;    1  M.M.C.  414. 

.  3.  In  writing.  l-^-The  application  for  a 
Crown  grant  need  not  be  in  writing.  Attor- 
ney-General V.  Dunlop,  7  B.O.R.  312;  1 
M.M.C.  408.  I 

4.  Procedure  to  obtain.] — Sec.  16  of 
the  Mineral  Act  Amendment  Act,  1897, 
saving  the  rights  under  repealed  statutes 
of  applying-  for  Crown  grants,  applies  to 
Crown  grants  issued  as  well  before  as  after 
the  enactment  of  the  statute.  Spencer  v. 
Barris,  6  B.C.R.  466;    1  M.M.C.  294. 


,  B.  Rectification! 

Overlapping  claims.] — The  holder  of  a 
Crown  graiit  is  entitled  to  have  it  rectified 
where  a  certificate  of  improvements  has 
been  improvidently  issued,  covering*  land 
properly  included  within  the  Crown  grant. 
In  re  The  American  Boy  MvneralJOlami,  7 
B.C.R.  268;    1  M.M.C.  304. 


XIX.    FOKFEITUBE.- 

A.  Who  Can  Declare. 

The  Crown.]— Where  mining  ground  is 
held  from  the  Crown  under  a  lease  which  is 
subject  to  forfeiture  for  non-compliance 
with  terms  and  conditions,  the  Crown  alone 


can  declare  a  forfeiture  and  re-enter  for 
breach,  or  waive  it.  Free  miners  in  general 
are  strangers  to  such  a  lease,  and  have  no 
rights  under  or  over  it.  Cessation  of  min- 
ing operations  for  want  of  funds  is  not 
proof  of  intention  to  abandon,  even  if  that 
question  could  be  raised  by  strangers  to  the 
lease.  The  act  of  recording  a  claim  is  the 
act  of  the  party  and  not  of  the  Crown,  so 
cannot  operate  as  a  re-demise  of  ground 
already  leased  by  the  Crown.  Canadian, 
Company  v.  Grouse  Creek  Flume  Co.,  Ltd., 
1  M.M.C.  3. 


B.  Relief  Against. 

Unrenewed  interest.] — ^Though  the  inter- 
est of  a  free  miner  in  his  claim  expires, 
imless  renewed,  at  the  end  of  a.  year,  his 
lessor,  the  Crown,  may  relieve  against  for- 
feiture in  cases  where  there  is  no  one 
entitled  to  take  advantage  of  such  expiry. 
Williams  Creek  Go.  v.  Synon,  1  M.M.C.  1. 


XX.  Tbansotib. 

J.,  Writing.] — A  transfer  of  a  mineral 
claim  is  not  enforceable  unless  in  writing. 
AleieaM4er  v.  Heath,  8  B.O.E.  95;  1  M.M.C. 
333. 

2.  Notice  —  Land  registry  —  Convey- 
ance.]— ^Secs,  50  and  51  Mineral  Act,  1891, 
introduce  into  the  law  relating  to  transfers 
the  policy  of  the  land  registry  laws, 
namely,  that  a,  prior  unregistered  convey- 
ance must  be  postpone.d  to  tliat  which  is 
subsequent  but  duly  registered.  Qusere, 
whether  mining  records  constitute  notice, 
and   to   what   extent?      Atlmis   v.    Coy,    5 

-B.C.R.  6;    1  M.M.C.  88. 

3.  Notice — Record.], — ^Though  documents 
duly  recorded  are  notice  to  subsequent  pur- 
chasers, the  mere  fact  of  a  notice  of  claim 
being  filed  with  the  Recorder  is  hot  notice. 
Stussi  v.  Brown,  5  B.C.R.  380;  1  M.M.C. 
195. 

4.  Record-T^Failure  to  enter.] — Failure 
to  record  a  convey^ance  under  sec.  49  of  the 
Mineral  Act  does  not  result  in  the  claim 
becoming  waste  lands  of  the  Crown  open  to 
location.  There  is  an  apparent  conflict 
between  sees.  49  and  50,  which  can  be  recon- 
ciled by  construing  see.  50  as  meaning 
merely  that  a  Court  should  not  afford  relief, 
before  record  of  conveyance.  Grutchfield  v. 
HarlottU,  1  M.M.C.  396;  7  B.C.R.  186, 
344. 
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5.  Bill  of  sale.] — The  interest  of  a  prin- 
cipal in  a  mineral  claim  may  be  transferred 
by  his  agent  by  a  bill  of  sale,  though  exe- 
cuted by  the  agent  in  his  own  name.  Wilson 
V.  WMtten,  1  M.M.C.  38. 

6.  Joint    transferees.]  ^-I|  one  of  two 

joint  transferees  of  an  undivided  interest 
in  a  mineral  claim  rejects  the  transfer,  no 
title  passes  to  the  other.  Cook  v.  Denholm, 
8  B.C.E.  39;    1  M.M.C.  447. 

7.  Time    allowed    for    recording.] — The 

claimant,  of  an  interest  in  a,  mineral  claim 
seized  und^r  an  execution  on  18th  May, 
1903,  rejied  on  a  bill  of  sale  obtained  by  him 
on  23rd  February,  1903,  while  in  Dawsou, 
Y.T.,  over  2,000  miles  from  the  Mining 
Recorder's  office.  The  bill  of  sale  was  not 
recorded  until  22nd  May,  1903 :— Held,  that 
as  the  time  for  recording  mineral  claims 
fixed  by  sec.  19  of  the  Mineral  Act  is  depen- 
dent upon  the  distance  of  the  claim  (not  of 
the  locator)  from  the  Recorder's  office, 
therefore,  by  sec.  49  of  the  Act,  the  bill  of 
sale  was  of  no  effect  as  against  the  inter- 
vening execution,  as  it  was  not  recorded 
within  the  time  limited  by  said  sec.  19. 
Dumas  Gold  Mines,  Limited  v.  BouUbee,  10 
B.C.R.  511;    2  M.M.C.  137. 

8.  Partnership — Notice.] — Under  sec. 
34  of  the.  Mineral  Act,  1891,  the  inter- 
est ,of  a  free  miner  in  his  mineral  claim  is 
an  interest  ;in  land  within  the  Statute  of 
Frauds.  An  agreement  between  the  defend- 
ant and  plaintiff,  not  stated  to  be  in,  writ- 
ing, in  regard  to  the  mineral  claim  in  ques- 
tion being'  alleged  in  the  statement  of  claim 
and  admitted  in  the  statement  of  defence: — 
Held,  that  the  defence  of  the  Statute  t>f 
Frauds  was  waived  and  the  defendant  con- 
cluded by  the  admission.  Upon  appeal  to 
the  Full  Court: — Held,  to  maintain  the 
defence  of  the  Statute  of  Frauds  to  an 
agreement  for  sale  or  transfer  of  a  mineral 
claim,  both  that  statute  and  sec.  34  of 
the  Mineral  Act,-  supra,  must  be  pleaded; 
Qusere :  Whether  the  bar  provided  by  sec. 
51  of  the  Mineral  Act,  1891,  that  "no  trans- 
fer of  any  mineral  claim,  etc.,  shall  be' 
enforceable  unless  the  same  shall  be  in 
writing,"  etc.,  is  not  ,confined  to  a  plaintiff 
seeking  to  enforce  the  transfer;  and  inap- 
plicable to  a  defendant.  Stussi  v.  Brown, 
5  B.C.R.  380;    1  M.M.C.  195. 

9.  Assignee  in  bankrupt.] — A'  transfer 
by  an  assignee  in  bankruptcy  is  invalid 
unless  all  the  orders  and  proceedings  con- 
stituting his  title  to  dispose  of  the  bank- 


rupt's     property      have  "  been      recorded. 
Ba/rvnds  v.  Green,  16  B.C.R.  433. 

10.  Conflict  of  laws.]— Defendants  were 
co-owners  of  certain  mineral  claims.'  S., 
in  July,  1909,  filed  a  petition  in  bankruptcy 
in  a  New  York  Court,  which  adjudged  him 
a  bankrupt  and  directed  a  reference.  The 
petition,  without  in  terms  assigning  any 
specific  property,  recited  that  S.  was  willing 
to  surrender  all  his  property  for  the  benefit 
of  his  creditors,  and  included  in  a  schedule 
of  his  personal  propgrty  were  his  interests 
in  the  two  mineral  claims  in  question.  On 
the  26th  of  July  G,  was  appointed  trustee 
of  S.'s  estate.  -The  point  was  not  disputed 
that  the  bankruptcy  proceedings  were  suffi- 
cient to  transfer  the  claims  to  G.  if  the 
claims  had  been  in  New  York  State.  On 
the  4th  of  September,  1909,  S.,  being-  in 
default  in  hie  share  of  assessment  work, 
defendant  duly  advertised,  under  sec.  25b, 
forfeiture  , of  S.'s  interest  if  the' amount  due 
was  not  paid  within  90  days.  On  the  18th 
of  Octobei-,  G.  sold  the  claims  to  plaintiff 
and  execuljed  a  transfer  of  them.  This 
transfer,  with  a  certificate  of  G.'s  appoint- 
ment, were  recorded  in  the  mining  recorder's 
office  on  the  4th  of  November,  but  the  sale 
was  not  confirmed  by  the  referee. in  bank- 
ruptcy until  the  8th  6f  October,  1910. 
Before  the  expiration  of  the  90  days  under 
the  advertisement,  the  amount  due  under 
S.'s  default  was  Rendered  by  plaintiff  to 
defendant,  who  refused  to  accept  it,  and 
completed  his  forfeiture  proceedings.  S.'s 
mining  license  expired  on  the  31st  of  May, 
1908,  was  not  renewed  until  the  14th  of 
June,  1908;  it  expired  again  on  the  31st 
of  May,  1910,  and  was  not  renewed.  At  the 
time  of  the  transfer  of  S.'s  interest  to 
-plaintiff,  neither  the  latter  nor  6.  held  a 
free  miner's  certificate.  Plaintiff,  took  one 
out  on  the  26th  of  Octobei?,  1909,  and  G.  on 
the  16th  of  November,  1909.  It  was  sub- 
mitted for  plaintiff  that  a  mineral  claim  is 
a  chose  in  action,  and  governed  by  the  Taw 
of  the  place  where  the  owner  is;  therefore 
S.,  being  in  New  York,  and  having  been 
adjudged  a  bankrupt  by  a  Court  of  that 
State,  the  sufficiency  of  the  transfer  from 
him  should  be  governed  by  the  law  there: — 
Held,  ,in  the  absence  of  direct  proof  of  domi- 
cile, and  of  authority  for  the  latter  pro- 
position, it  was  quitp  consistent  with  the 
bankruptcy  proceedings  that  S.'s  domicile 
was  elsewhere;  that  as  the  mineral  claims 
were  immovables  ■within  British  Columbia, 
they  were  subject  to  British  Columbia  law 
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(Mineral  Act,  R.S.B.C.  1897,  o.  135,  sec^ 
2)  I  that  the  absence  of  a  free  miner's  cer- 
tificate at  the  time  of  the  transfer  was  fatal 
in  the  case  of  S.  and  G.  (sec.  9)  ;  that  as 
all  the  proceedings  alleged  to  constitute  the 
transfer  had  not  been  recorded,  sec.  50  was 
not  complied  -with;  and  that  the  transfer 
to  the  plaintiff  was  not  recorded  within  the 
time  fixed  by  sees.  19  and  49.  Accordingly 
it  had  not  been  shown  that  the  plaintiff  was 
the  owner  of  an  undivided  one-third  interest 
in  the  two  mineral  claims.  Barinds  V. 
Green  and  Silverman,  16  B.C.R.  483. 


X!XI.  Extea-Lateral  Eiohts. 

1.  Apex  location.]  —  To  justify  an 
encroachment  in  the  exercise  of  the  right  of 
following  and  exploiting  a  mineral  vein 
extra-laterally  beyond  the  vertical  plane  of 
the  side-line  of  the  location  within  which  it 
has  its  apex,  the  owner  of  the  apex  must 
prove  the  identity  and  continuity  of  the 
vein  from  such  apex  to  his  extra-lateral 
workings.  The  Bta/r  Mining  and  Milling  Go. 
V.  Byron  N.  White  Go.,  13  B.O.R.  234;  41 
S.C.R.  377.  - 

2.  Continuous^  or  faulted  vein.] — In  a 
contest  to  determine  the  question  as  to 
whether  a  particular  vein,  called  the  Star 
vein,  was  continuous,  or  whether  it  was 
faulted  by  another  vein  styled  the  Black  or 
Barren  Fissure,  the  Court,  after  inspection 
of  the  mine,  in  presence  of  an  engineer 
chosen  Ijy  each  party,  ordered  certain  work 
to  be  done  with  a  view  to  ascertaining  which 
theory  was  correct.  •  The  facts  that  in  three 
different  places  identically  the  same  mater- 
isfl  "was  found  in  the  Star  vein  and  in  the 
Fissure;  that  ore  was  found  in  the  first  280 
feet  of  the  Fissure  of  the  same  character  as 
that  in  the  Star  vein,  and  distributed  over 
its  entire  width ;  that  experiments  destroyed 
the  theory  of  junction  or  cut-  off  in  all 
slopes  and  levels  in  the  mine  where  it  was 
alleged  that  such  existed;  that  in  -all  pits 
dug  on  the  apex  the  same  vein  matter  was 
visible;  that  assay  ore  was  found  in  a 
pit  on  the  apex  corresponding  to  the  middle 
of  the  barren  vein;  that  the  defendants  had 
followed  up  their  vein  into  and  along  the 
Black  Fissure  for  over  1,000  feet  without 
cross-cutting,  were  sufficient  to  warrant  the 
conclusion  that  the  two  veins  were  contin- 
uous in  fact,  and  that  one  vein  did  not  fault 
the  other ;  and  outweighed  the  circumstance 
that  the  Fissure  was  barren  for  about  1,000 
feelH  and  that  it  presented  a  shattered  and 


contorted  appearance  in  making  a  sharp 
curve  -around  a  dyke  of  porphyry.  Star 
Mining  amd  MilUng  Ggmpomy  v.  Byron-  N. 
White,  Company,  12  B.C.E.   162. 

3.  Burden  of  proof.]— In  a  contest  to 
determine  the  question  as  to  whether  a  par- 
ticular vein,  called  the  Star  vein,  was  con- 
tinuous, '  or  whether  it  was  faulted  by 
another ,  vein  styled  the  Black  or  Barren 
Fissure,  the  trial  judge,  after  inspection  of 
the  mine,  in  the  presence  of  an  engineer 
chosen  by  each  party,  ordered  certain  work 
to  be  done  V  with  a  view  to  ascertaining  which 
theory  was  correct.  On  inspection  of  this 
work  the  trial  judge  found  that  the  facts 
that  in  three  different  places  identically  the 
same  material  was  found  in  the  Star  f^ein 
and  in  the  Fissure;  that  ore-  was  found  in 
the  first  280  feet  of  the  Fissure  of  the  same 
character  as"  that  in  the  Star  vein,  and  dis- 
tributed over  its  entire  width;  that  experi- 
ments destroyed -the  theory  of  junction  or 
cut-off  in  all  slopes  and  levels  in  the  mine 
where  it  Was  alleged  that  such  existed ;  that 
in  all  pits  dug  on  the  apex  the  same  vein 
matter  was  visible;  thjit  assay  ore  was 
found  in  a  pit  on  the  apex  corresponding  to 
the  middle  of  the  barren  vein;  that  the 
defendants  had  followed  up  their  vein  into 
and  along  the  Black  Fissure  for  over  1,000 
feet  without  cross-cutting  were  sufficient  to 
warrant  the  conclusion  that  the  two  veins 
were  continuous  in  fact,  and  ^;hat  one 
vein-  did  not  fault  the  other;  and  out- 
weighed the  circumstance  that  the  Fissure 
was  barren  for  about  1,000  feet,  and  that  it 
presented  a  shattered  and  contorted  appear- 
ance in  making  a  sharp  curve  around  a  dyke 
of  porphyry.  Plaintiffs  applied  for  an 
order  directing  further  work  to  be  done  on 
the  ground  that  enough  had  not  been  done 
to  establish  their  theory.  This  was  refused, 
and  plaintiffs  appealed.  The  appeal  was 
allowed,  and^  further- work  directed  to  be 
done:— Held,  on  appeal,  on  the  evidence  fur- 
nished by  the  further  work  done  under 
direction  of  the  Full  Court,  that  the  defend- 
ant Company  had  failed  to  discharge  the 
onus  cast  upon  it  to  establish  the  identity 
and  continijity  of  the  vein  in  question.  Star 
Mining  and  MilUng  Company,  Limited 
Liability  v.  Byron  N.  White  Company  (For- 
eign), l'3  B.C.B,.  234. 


XXII.  SuEPACB  Eights. 

1.  Sale    of.] — The    holders    of    mineral 
claims  are  not  entitled  to  deal  with  any  por- 
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tion  of  the  surface,  exoepi  in  acordance  with 
the  mining  laws,  nor  to  sell  or  dispose  of 
the  same.  Nelson,  etc.,  Raihoay  Co.  V. 
Jerry,  5  B.C.E.  396. 

2.  Lease  from  grantee — Squatter.] — 
A  Crown  grant  of  a  mineral  claim  vests 
such  a  title  at  least  in  the  grantee  that  a 
squatter  upon  such  lands  must  show  a  bet- 
ter title  or  move  off.  Where  such  i  a  squat' 
ter  takes  a  lease  from  the  Crown  grantee  h© 
cannot  maintain  an  action  to  set  aside  the 
lease  if  the  lessor  has  observed  its  cove- 
nants. Spencer  v.  Ea/rris,  6- B.C.R.  466;  1 
.M.M.C.  294. 

\  A.  Turmels. 

Consent  of  other  owners.] — ^If  a  miner 
has  oStained  the  consent  of  other-  owners  to 
•construct  a  tunnel  through  their  property, 
it  is  not  necessary  for  him  to  obtain  the 
consent  of  the  Gold  Commissioner.  Wheel- 
don  V.  Cranston,  12  B.C.H.  489;  2  M.M.C. 
'  314. 

XXIII.  Wateb  Rights. 

1.  Rights  of  lessees  of  timber  berths 
from  Crown  in  right  of  the  Dominion,] — 

Plaintiflfs  were  entitled,  as  riparian  pro- 
prietors, to  the  use  of  the  natural  flow  of 
tiae  jvater  of  a  stream,  Quartz  Creek,  run- 
ning through  timber  lands  leased  by  theip, 
from  the  Dominion  Government.  The  lands 
so  leased  were  part  of  the  lands  in  the  rail- 
way belt  granted  to  the  Dominion  by  the 
Province  of  British  Columbia^  by  43  Vict., 
British  Columbia,  c.  2,  in  aid  of  the  epn- 
struetion  of  the  Canadian  Paciflo  Railway. 
Defendants,  as  free  miners,  licensed  by  the 
Provincial  Government,  obtained  from  it  a 
grant  of  the  right  to  use,  for  mining  pur- 
poses, the  water  of  a  stream  running  into 
Quartz  Creek  above  the  plaintiff's  sawmill, 
by  record  under  the  Placer  Mining  (British 
Columbia)-  Act,  1891,  sees.  56  and  57. 
Defendants  so  used  this  water  as  to  foul 
Quartz ,  Creek  and  stop  the  plaintiff's 
mill : — ^Held,  ( 1 )  No  person,  unless  by  grant 
or  prescription,  fs  entitled  to  deprive 
another  of  the  beneficial  use  of  water  which 
would  naturally  descend  to  him.  (2)  Aright 
granted  by  a  statute,  which  does*' not,  in 
express  terms,  derogate  from  the  rights  of 
others,  cannot  be  held  to  have  done  so  by 
implication.  (3)  A  grant  of  water  privi- 
leges under  the  Provincial  Mining  Acts  does 
not  sanction  the  user  of  the  water  to  the 
detriment  of  the  rights  of  others,  however 


^acquired,  to  the  same  water  at  another  part 
of  the  stream.  (4)  The  Dominion  Govern- 
ment, under  43  Vict.  (British  Columbia),  c. 
2,  were  in  possession  of  the  lands,  as  trus- 
tees to  administer  the  same,  and  it  'was 
competent  to  them  to  grant  a  lease- to  the 
plaintiffs,  carrying  the  ordinary  rights  to 
the  water  of  a  riparian  proprietor.  The 
Columbia  River  Lumber  Co.  v.  TidU  and 
otTsers,  2  B.CBf.  237 ;    1  M.M.C.  64. 

2.  Hill  claims.] — ^Under  the  Gold  Mining 
Ordinance,  1867,  unless  the  owner  of  a  hill 
claim  lias  obtained  a  grant  of  water  under 
Part  X,  he  has  no  right  to  intercept  water 
higher  up  a  stream  that  flows  through  or 
past  his  claim,  and  so  interfere  ^  witTi 
another  owner  of  a  lower  h^ijr  claim  in  the 
exercise  of  the  latter's  rights  under  a,  water 
grant  obtained  under  the  said  Part.  Water 
so  intercepted  is  not  water  "naturally  flow- 
ing through  or  past  his  claim"  within  the 
meaning  of  sec..  36  of  the  ordinance.  A 
grant  of  such  water  need  not  be  in  writing. 
Jenny  Lind  Co.  v.  Bradley-Nicholson  Co., 
1  B.C.R.,  Pt.  II.,  185;    1  M.M.C.  9. 

3.  Placer  mining.] — ^A  free  miner  who 
is  a  leaseholder  of  a  placer  claim  is  an 
"owner  of  a  placer  mine"  within  the  mean- 
ing of  the  Water  Clauses  Consolidation  Act, 
1897,  Amendment  Act,  1904,' and  has  the 
same  water  rights  as  an  individual  placer 
miner.  Ginaca  v.  UcKee  Consolidated 
BydrauUc,  Ltd.,  11  B.C.R.  481;  2  M.M.C. 
288. 

4.  Additional  rights.] — If  a  free  miner 
has  water  rights  on  one  creek,  he  is  not 
deprived  of  them  merely  because  he  obtains 
additional  water  rights  on  another.     Ibid, 

5.  Rights  in'general.] — The  Act  shows 
a  clear  intention  to  increase  the  benefits 
accruing  to  the  free  miner  and  to  cut  down 
the  rights  of  holders  of  water  records,;  and 
also  to  secure  to  the  occupants,  being  free 
miners,  of  placer  ground  that  continuous 
fiow  of  water  which  sec.  2  specifies.      Ibid. 


XXIV.   OlTICIAI-S,    POWBES   AND   MISTAKES 
OF. 

1.  Mistake  of — Effect  on  miner.] — If  a 

free  miner  is  misled  by  Gold  Commissioner 
and  consequently  neglects  to  give  notice 
required  by  sec.  24  and  makes  an  incorrect 
affidavit,  he  is  protected  by  sec.  53.  Loior 
V.  Parker,  7  B.C.E.  418;  8  B.C.R.  223;  1 
M.M.O.  456. 

2.  Sub-recording     office.]  — If  '  a    sub- 
recording  ofiSce  is  opened  by  the  Minister  of 
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Mines  without  the  authority  of  the  execu- 
tive.'that  18'  an  "act  of  omisalon  or  com- 
mission of  a  Government  offiaial,"  the  eon- 
sequences  of  wych  a,  free  miner  may  be 
relieved  against  imder  sec.  53.  Rutherfdrd 
V.  Morgan,  2  M.M.O.  214. 

3.  Omission  of.] — When  renewal  of  the 
mining  lease  was  applied  for  by  one  of  the 
plaintiff's  predecessors  in  title  In  1900,  he 
asked  the  Gold  Commissioner  to  renew  the 
water  record,  to  which  the  Gold  Commis- 
sioner replied  that  it  was  not  necessary. 
Sec.  14  of  the  Placer  Mining  Act  (R.S.B.C. 
1897,  c.  135)  declares  that  "a  free  miner 
shall  have  all  the  rights  arid  privileges 
granted  to  free  miners  by  the  Minej-al  Act, 
1896,"  and  sec.  53  of  that  Act  provides  that 
"no  free  miner  shall  suffer  from  any  acts  of 
omission  or  commission  or  delays  on  the 
part  of  any  Government  official": — Held, 
that  the  failure  of  the  Gold  Commissioner 
to  direct  them  how  to  proceed  could  not  be 
regarded  as  an  act  of  o;nission  within  the 
meaning  of  sec.  53  of  the  Mineral  Act. 
LigMning  Creek  Mining  Co.  v.  Hopp,  19 
B.C.R.  586. 

4.  Proper  action.] — K  the  action  taken 
by  the  Gold  Commissioner  was  the  proper 
one,  it  is  not  invalidated  because  he  gave 
wrong  reasons  or  relied  on  one  section 
instead  of  a,nother  which  authorized  his 
action.  Brown  v.  Spruce  Greek  Power  Co., 
li  B.C.R.  243. 

5.  Change   of  location.]' — A   Gold   Com-, 
missioner  has  no  authority  to  change  the 
entire  location  of  a  placer   claim,   and   an 
order  to  that  effect  made  by  him  is  null  and  _ 
void.     Tanghe  v.  Morgan,  11  B.C.R.  76. 

6.  Powers  of  Gold  Commissioner  over 
closed  season.] — ^Under  the  Mineral  Act, 
1884,  Und  amendments  of  1886-7,  a  Gold 
Commissioner  has  no  power-^  to  declare  a 
close  season  or  lay  over  mineral  claims  so 
as  to  siipersede  the  necessity  of  compliance 
with  the  statutory  requirements  relating  to 
the  representation  of  such  claims  by  annual 
assessment  work  or  expenditure  of  $100. 
Powers  of  Gold  Commissioner  to  declare  a 
close  season  and  lay,  over  mineral  claims 
considered.  Wilson  v.  WhAtten,  1  M.M.C. 
38. 

7.  Powers    of,    over    closed    season.] 

A  close  season  may  be  fixed  by  the  Gold 
Conjmiasioner  by  verbal  direction,  requiring 
three  months'  work  on  each  claim,  instead 
of  by^  specifying  a  certain  portion  of  the 
year  as  applicable  to  all  claims.  Victor  v. 
Butler,  1  M.M.O.  438;    8  B.C.R.  100. 


8.  OfBcial  administrator.]  —  Assuming 
that  the  official  administrator  of  a  deceased 
free  miner  is,  a  Government  official  whose 
mistakes  may  be  relief  against,  the  act  or 
omission  relied  on  must  be  a  failure  to 
do  something  which  a  Government  official 
ought  to  do  or  a  doing  something  which  ihe 
oiight  not  to  do.  Windsor  v.  Copp,  12 
B.C.R.   213;    2  M.M.C.   318. 

9.  Discretion.]  — The  decision  of  the 
Gold  Commissioner  in  granting  leave  of 
absence  will  not  bg  interfered  with  unless 
for  fraud.-  Woodoury  v.  Hudnut,  1  B.C.R. 
Pt.  II.,  39;    1  M.M.C.'31. 


XXV.  Conflicting  Claims  :    Contests. 
A..  Rides  for  Aseertainment  of  Rights. 

1.  Priority  of  record.] — Where  both 
parties  have  recorded  certificates  of  work, 
the  title  will  be  determined  according  to 
prior  location  and  record.  Fero  v.  Ball,  6 
B.C.R.  421;    l'M.M.C.  238. 

2.  Title  — Proof  of.] -—Sec.  U  of  the 
Mineral  Act  Amendment  .Act,  1898,  applies 
to  all  adverse  proceedings,  including  those 
commenced-  before  the  Act.  By  proving 
( 1 )  his  free  miner's  eerVflcate ;  ( 2 )  prior 
location  and  due  record ;  and  ( 3 )  the  over- 
lapping of  the  claims  in  dispute,  a  senior 
locator  who  is  plaintiff  in  adverse  proceed- 
ings makes  out  a  prima  facie  case.^  Sehom- 
berg  v.  Holden,  6  B.C.R.  419 ;    1  M.M.C.  290. 

3.  Title — Overlapping  —  Measurements 
— Re-location — ^Affidavit.] — In  an  adverse 
action,  if  the  plaintiff  wish  to  attack  the 
defendant's  title  he  must  do  so  at  the  time 
of  making  out  a'  prima  facie  case  for  his 
owA  title.  Where  boundaries  of  conflicting 
claims  are  in  question  the  overlapping  must 
be  proved  by  measurements  taken  on  the 
^ound.  The  expression  "adverse  proceed- 
ings" in  sec.  11  of  the  Mineral  Act  Amend- 
ment Act,  1898,  is  used  in  a  broad  sense. 
Observations  upon  the  scope  and  object  of 
see.  11.  Dunlop  v,  Eaney,  7  B.C.R.  1,  305; 
1  M.M.C.  369. 

4.  Title — Npt  established.  ]^Where  both 
parties  fail  to  establish  title,  the  judge  will 
so  find,  and  direct  judgment  to  be  so  entered 
without  costs.  Ryan  v.  McQuillan,  6  B.C.R. 
431;    1  M.M.C.  289. 

5.  Onus  of  proof — Objection — ^Trial.] 
— In  adverse  proceedings  the  onus  of  proof 
is  on  the  adverse  claimant,  who  has  to  give 
affirmative  evidence  of  his  own  title,  and  if 
he  is  the  junior  locator,  establish  his  case 
in   detail.       Counsel   for   adverse   claimant. 
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in  deference  to  a  remark  of  the  trial  judge, 
did!  not  complete  the  proof  of  his  own 
title: — ^Held,  that  he  should  have  pressed  to 
be  allowed  to  complete  it,  but  under  the  cir- 
cumstances there  should  be  a  new  trial. 
Caldwell  v.  Davys,  7  B.C.R.  156;  1  M.M.C. 
~387.  .     ,  . 

6.  Overlapping.]  —Locations  which  do 
not  overlap  do  not  conflict,  at  least  in  so 
far  as  boundai'ies  are  concerned.  Dunlop 
V.  Haney,  7  B.C.R.  300;-  1  M;.M.C.  344. 

7.  Failure  to  record.]— In  adverse  pro- 
ceedings, the  party  locating  over  a  claim 
alleged  to  have  been  abandoned  must  pro- 
duce clear  evidence  of  abandonment,  and  it 
is  not  enough  for  this  purpose  to  rely  upon 
the  non-production  of  certificates  of  work. 
Semble,  a  locator  cannot,  after  abandonment 
by«a  prior  locator,  rest  on  a  location  made 

,  before  such  abandonment,  but  must  re-locate. 
Granston  v.  The  English  Canadian  Co.,  7 
B.O.R.  266  ;  1  M.M::C.  394. 

8.  Conflicting  Crown  grants — ^Title.] — 
Where  there  are  two  Crown  grants  to  dififer- 
ent  parties  for  the  same  claim,  or  overlap- 
ping portions  of  two  '  claims,  the  earlier 
must  prevail.  Viotdr  v.  Butler,  8  B.C.R. 
100;    1  M.M.C.  438. 

9.  Impeachment  of  certificate  of  work.] 

— ^A  certificate  of  work  cannot  be  impeached 
in  any  proceeding  to  which  the;  Attorney- 
General  is  not  a  party.  PlaintifiFs,  in  mak- 
ing their  case,  admitted  that  defendant  held 
certificates  of  work: — Held,  that  in  itself 
was  affirmative  evidence  of  defendant's  title 
within  the  meaning  of  sec.  2  of  the  Mineral 
Act  Amendment  Act  of  1898.  Clea/ry  v. 
Boscowitz,  8  p.CR.  225;    1  M.M.C.  506. 

10.  Sale — ^Fiaud — ^Agent — ^Estoppel.]  — 

W.  sold  certain  mineral  claims  called  the 
Big  Pour  group  to  A.,  who  sold  in  turn  to 
the  defendants,  after  which  W.,  as  agent  for 
the  plaintiff,  located  a  fraction  between  two 
of  the  claims  in  the  plaintiff's  name: — ^Held, 
that  the  defendants  had  no  right  to  the  frac- 
tion in  the  absence  of  proof  of  fraud  by  V^., 
and  that  the  plaintiff  was  a  party  thereto; 
and  held,  also,  that  the  defendants  could 
not  invoke  against  the  plaintiff  a  statement 
in  a  bill  of  sale  from  H.  to  W.  that  the  end 
of  the  two  claims,  between  which  the  frac- 
tion in  question  was  located,  adjoined  each 
other.  Oibson  v.  McArthw,  7  B.C.R.  59; 
1  M.M.C.  382. 

11.  Reversion     of    lapsed     location,]  — 

In  adverse  proceedings  where  it  is  not  estab- 
lished with  reasonable  certainty  (1)  that 
the  ground  was  properly  staked,    (2)    that 


assuming  the  ground  had  been  properly 
staked,  it  was  identical  with  the  ground 
mentioned  in  the  record,  and  the  defendant 
shows  title  and  produces  certificates  of  work 
for  several  years,  judgment  will  be  gijwn-  ill 
favour  of  defendant.  Pamer  v.  8'ndw,  7 
B.C.R.  80;    1  M.M.C.  384.  , 

12.  Right  to  tUrd  claim.] — In  proving 
a  title,  onev  party  cannot  set  up  against 
another  a  right  to  a  third  claim  which  he 
himself  contends  he  has  destroyed.  Wood- 
bv/ry  V.  Hudnut,  1  B.C.R.,  Pt.  II.,  39;  1 
M.M.C.  31. 

13.  Curative  provisions.] — ^In  an  adverse 
action,  when  the  validity  of  a  junior  loca- 
tion depends  upon  the  location  of  the  senior 
location  on  the  same  ground,  the  curative 
provisions  of  sec.  16,  sub-sec.  ( d) ,  i>t  the 
Mineral  Act  can  only  be  invoked  in  support  _ 
of  such  senior  location  by  some  one  claim- 
ing to  be  entitled  thereto,  and  not  by  a 
party  to  such  adverse  action  who  has  no 
interest  therein.  Boie  v.  SauUer,  1  M.M.C. 
240. 

14.  Equitable  principles.]  = — The  Court 
should  deal  with  mining  "disputes  upon  the 
principles  of  a  Court  of  Equity,  and  should 
discountenance  a  plaintiff  whose  action  is 
based  upon  defects  in  title,  knowledge  of 
which  was  acquired  by  him  while  a  Govern- 
ment employee  in  a  mining  record  office,  it 
being  contrary  to  his  duty  to  the  public  for 
him  to  use  such  information.      Practice  of 

i"juinping"    claims    should    be    discouraged. 
Granger  Y.  Fothermgham,  1  M.M.C.  71;    3 
.B.G.R.  590. 

1'5.   Onus  of  proof — In  adverse  action.] 

— In  adiverse  actions  which  are  ejectment, 
not  trespass  actions,  plaintiff  must  succeed 
by  strength  of  his  own  title.  Clark  v. 
^aMey,  8  B.C.R.,130;    1  M.M.O.  281. 

16.  Onus  of  proof.] — Where  a,  location 
is  alleged  to  be  invalid  on  the  ground  that 
it  was  made  upon  an  existing  valid  location, 
that  fact  must  be  established,  particularly 
where  the  location  attacked  was  otherwise 
valid,  and  certificates  of  work  recorded 
thereon.  Pavier  v.  Snow,  7  B.C.R.  80;  1 
M.M.C.  384. 

17.  Onus  of  proof.] — The  onus  of  proof 
is  on  the  adverse  claimant,  and  if  he  is  the 
junior  locator  he  must  establish  his  case  in 
detail.  Caldwell  v.  Davys,  7  B.CJR.  156; 
1  M.M.G.  387. 

18.  Onus  of  proof.] — Whefre  the  onus 
is  on  the  defendant  to  prove  valid  location, 
he  cannot  do  so  simply  by  the  production  of 
a  certificate  of  work  issued  Jhe  day  before 
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the  trial.  Neither  party  having  established 
his  claim,  judgment  was  so  entered,  without 
costs,  imder  sec.  11  of  the  Mineral  Act,  1898. 
Bammelmeyer  v.  Curtis,  8  B.C.E.  383;  1 
M.M.C.  401. 

19.  Root,  of  title.]— Location  accbrding 
to  the  Act  is  the  root  of  title.  Aldoiis  v. 
Hall  Mines  Co.,  6  B.C.R.  394;    1  M.M.C.  213. 

20.  Speed  and  finality.] — It  is  the  policy 
of  the  Mineral  Acts  to  provide  for  a  speedy 
determination  of  disputes  and  finality  of 
title.  Kinney  v. ,  Harris,  5  B.C.R.  229;  1 
M.M.C.  137,.  Kilbowne  v.  MoQ-uigan,  5 
B.C.R.  233;  1  M.M.C.  142;  Nelson,  and 
Fort  Sheppard  Railway  Co.  v.  Jerry,  ib., 
161;  Dunlop  v.  Haney,  ib.,  236;  In  re  The 
Ameriecm  Boy  Mineral  CUUm,  7  B.C.R.  268 ; 
1  M.M.C.  304. 

21.  Equitable  principles.]  —  Disputes 
over  mineral  claims  should  be  decided  on 
equitable  principles  and  jumping  bJe  dis- 
couraged. Granger  v.  Fothervngham,  3 
B.C.R.  590;  1  M.M.C.  71;  Athms  v.  Coy, 
5  B,C.R.  6;  1  M.M.C.  88;  Victor  J.  But- 
ter, 8  B.C.R.,   100;     1  M.M.C.  438. 

22.  Encroachments.] — It  is  the  duty  of 
a  mine  owner,  when  his  \Torkings  approach 
his^oundariesi  to  proceed  with  caution,  and 
make  surveys  to  prevent  encroachments  on  - 
adjoining  properties,  and  the  least  evidence 
of  bad  faith  on  his  part  will  make  every 
intendment  in  favour  of  the  injured  party. 

'La^t  Chance  Mining  ^Co.  v.  American  Boy 
Mining  Co.,  2  M.M.C.  150. 


1.  Courts,  Jurisdiction  of. 

1.  County  Court.]  —  It  is  doubtful 
whether  under  the  Acts  of  1891  and  1892  an 
action  of  trespass  to  enforce  an  adverse 
claim  could  be  brought  in  the  County  Court. 
Aldous  V.  Hall  Mines  Co.,  6  B.C.R.  394;  1 
M.M.C.  213. 

2.  County  Courts.] — Sec.  34  of  the 
Coimty  Courts  Act,  which  provides,  inter 
alia,  that  if  in  any  action  of  -tort  the 
plaintiff  shall  claim  over  $250,  and  the 
defendant  objects  to  the  action  being  tried 
in  the  County  Court,  and  gives  security  for 
trial  in  the  Supreme  Court,  the  proceedings 
in  the  County  Court  shall  be  stayed,  applied 
to  procedings  in  the  Courty  Court  under  its 
mining  jurisdiction.  Mmrhead  v.  Spruce 
Creek  Mining  Co.,  Ltd.,  2  M.M.C.  155;  11 
B.C.R.  1. 

3.  Transfer  to  Supreme  Court.]  — An 
action  peihding  in  the  County  Court  will  not 


be  transferred  to  the  Supreme  Court  unless 
some  peculiar  questions  of  expediency  arise. 
Richards  v.  "Price,  5  B.C.R.  362;  1  M.M.C. 
140. 

4.  Objections  to  jurisdiction,] — ^If  juris- 
diction is  objected  to,  the  point  must  be 
taken  below  or  it  will  not  be  entertained  on 
appeal.  Oelinas  v.  Cla/rh,  8  B.C.R.  42;  -1 
M.M.C.  428.      ' 

5.  Water  rights.] — The  County  Courts 
in  their  mining  jurisdiction  have  power  to 
deal  with  actions  respecting  the  disturbance 
of  water  rights  appurtenant  to  mining  prop- 

,  erty.     Spruce  Creek  Power  Co.  v.  Mmrhead 
ana  others,  11  B.C.R.  68;    2  M.M.p.  158. 


2.  .Adverse  Proceedings,  when  4^pplicable. 

1.  All  mining  cases.]  —  The  words 
"adverse  proceedings,"  in  sec.  11  of  the  Min- 
eral Act,  1898,  apply  to  all  mining  eases 
wherein  there  are  mineral  claims  in  conflict 
under  the  Mineral  Acts.  By  the  combined 
effect  of  sec.  117  of  the  Mineral  Act,  and 
sec.  25  of  the  County  Courts  Act,  said  sec. 
11  has  the  same  effect  in  the  County  Court 
as  in  the  Supreme  Court.  Gelinas  v.  Clark, 
8  B.C.R.  42;    1  M.M.C.  428. 

2.  Holder  of  certificate  of  improve- 
ments.]— Under  sec.  86  of  the  Land  Act, 
a  defective  Crown  grant  may  be  ^cancelled 
and  a  new  one  issued  at  any  time  irrespec- 
tive of  existing  certificates  of  improvements' 
for  mineral  claims  contained  in  the  area  of 
the  grant.  Where  a  claim  owner  has 
received  a  certificate  of  improvements  for 
his  claim,  his  position  is  assured,  and  he  is 
not  called  upon  to  adverse  a,  subsequent 
application  of  another  for  a  certificate  of 
improvements  for  a  claim  which  would 
include  a  portion  of  his  claim.  Sec.  37  of 
the  Mineral  Act  requires  any  claimant  of 
an  adverse  nature  to  the  ground  applied  for 
to  substantiate  his  claim  -within  the  pre- 
scribed time  or  be  forever  barred,  except  for 
fraud.  The  fact  that  a  claimant  began 
adverse  proceedings  and  abandoned  them 
does  riot  deprive  him  of  whatever  rights  he 
otherwise  had  under  the  section.  In  re  The 
American  Boy  Mineral  Claim,  1  M.MC 
304. 

3.  Attack  on  defendant's  title.] — ^In  an 
adverse  action,  if  the.  plaintiff  wish  to 
attack  the  defendant's  title,  he  must  do  so 
at  the  time  of  making  out  a  prima  facie 
case  for  his  own  title.  Dunlop  v.  Haney,  1 
M.M.C.  369;    7  B.C.R.  1,  305. 
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4.  Injunction  to  restrain  issue  of  Crown 
grant.] — A  Crown  grantee  of  land,  qua 
land,  cannot  obtain  an  injunotibn  to  pre- 
vent the  owner  of  a  mineral  claim  who  has 
obtained  a  certificate  of  improvements  from 
obtaining  a  Crown  grant  therebnder,  even 
though  the  objection  is  only  to  the  form  of 
the  Crown  grant.  The  policy  of  the  Min- 
eral Acts  is  to  compel  persons  claiming 
adversely  to  an  applicant  for  a  Crown  grant 
to  begin  action  before  the  certificate  of 
improvements  is  obtained.  Nelson  and  Fort 
Sheppard  Bailway  Co.  v.  Dwnlop,  1  M.M.C. 
414;    7  B.C.R.  411. 

5.  Meaning   of.]  — The  phrase  "adverse 
proceedings"  means  only  those  mentioned  in' 
sub-sec.   2   of   sec.   37   of   the  Mineral  Act. 
Voigt  V.  Groves,  2  M.M.C. '357. 

6.  Certificate  of  improvements — 
Fraud.]— The  Crown  alone  can  sue  to  set 
aside  a  certificate  of  itoprovements  on  the 
ground  of  fraud.  Hand  v.  Warren,  7  B.C.R. 
42;    1  M.M.C.  376. 


3.  Attacking  Certificate  of  Improvements. 

Adverse  claimant.] — An  adverse  claim- 
ant who  neglects  to  take  the  remedy  pro- 
vided by  sec.  37  of  the  Mineral  Act  cannot 
sue  to  set. aside  a  certificate  of  improve- 
ments on  the  ground  of  fraud.  None  but 
the  Cro\pi  can  take  such  action.  Hand  v. 
Wwrren,7  B.C.R.  42;    1  MTM.C.  376.  , 

4.  Setting  Aside  Adverse  Claim. 

1.  Non-service  of  writ.] — Plaintiff  hav- 
ing commenced  an  action  to  enforce  an 
adverse  claim  did  not  serve  the  writ  within 
a  year,  as  provided  by  r.  31.  The  defendant 
'  moved  in  the  action  to  set  ■  aside  the  writ 
and  to  vacate  the  adverse  claim: — ^Held,  that 
the  action  was  out  of  Court,  and  no  order 
could  be  made  therein.  Semble,  that  an 
application  to  set  aside  an  adverse  claim  is 
not  properly  made  in,  an  action  brought  to 
enforce  it.  Troup  v.  Kilbourne,  5  B.C.R. 
547;    1  M.M.C.  219. 

2.  Renewal  of  writ.] — The  plaintiff  in 
an  adverse  action  issued  a  writ  on  5th 
August,  1897,  and  not  having  served  it, 
obtained,  on  2nd  August,.  1898,  upon  an  ex 
parte  application,  an  order  for  renewal;  the 
order  was,  on  the  application  of  the  defend- 
ant, set  aside: — ^Held,  on  appeal,  that  no 
reasonable  explanation  of  the  delay  being 
given,  the  order  for  renewal  was  properly 
set  aside;    but  that  sec.  37  of  the  Mineral 


Act  does  not  enable  a  defendantto  get  I'id 
of  an  action  by  applying  in  a  summary  way 
when  not  authorized  by  the  ordinary  prac- 
tice of  the  Court.  Haney  v.  Dwnlop,  6 
B.C.R.  520;    1  M.M.C.  311. 


5;  Judgment  in  Adverse  Action,  Effect  of. 

1.  Judgment    in    rem — Co-owner.] — ^A 

judgment  in  an  application  in  an  adverse 
action  under  see.  37  of  the  Mineral  Act  is 
not  a  judgment  in  rem.  One  co-owner  of  a 
mineral  claim  is  not  estopped"  by  the  result 
of  such  action  instituted  by  an  adverse 
claimant  against  another  co-owner  who  has 
applied  for  a  certificate  of  improvements. 
Fry  V.  Botsford,,  9  B.C.R.  234;  1  M.M.C. 
520. 

2.  Res  judicata.] — Where  the  Court 
abstains  from  making  any  declaration  as  to' 
title  there  is  no  estoppel  created.  Durtlop 
V.  Baney,  7  B.C.R.  307;    1  M.M.C.  390. 

3.  Res  judicata.]  ^  When  the  title  to 
conflicting  claims  have  been  investigated 
and  determined  in  the  County  Court  mining 
jurisdiction;,  the  same  question  cannot  be 
raised""  between  the  same  parties  or  their 
successors  in  title  in  the  Supreme  Court. 
Pellent  v.  Almoure,  1  M.M.C.  134. 


C.  Practice. 
1.  In  General. 

1.  County  Court.] — Sees.  144  to  150, 
inclusive,  of  the  Mineral  Act,  1896,  refer 
only  to  procedure  in  the'  County  Courts. 
Corim  v.  Lookout  Mining,  etc.,  Co.,  5  B.C.R. 
281. 

2.  Partnership.] — SeCi  63  of  the  Placer 
Mining  Act  does  not  require  an  action  on 
behalf  of  -xi  milling  partnership  to  be 
brought  in  the  name  of  the  foreman;  and 
it  may  be  bro\ight  in  the  name  of  the  imin- 
corporated  company  under  which  the  part- 
nership is  worked.  First  of  May  Mining 
Co.  V.  Cariboo  Goldfields,  Ltd.,^  2  M.M.C. 
292. 

3.  Authority.] — Though  in  the  Supreme 
Court  an  incorporated  company  can  only 
be  represented  by  its  solicitor,  and  not  by 
its  chairman  or  managing  director,  yet  in 
the  County  Courts  it  may  be  so  represented, 
and  will  be  bound  by  the  defence  filed  by, 
and  conduct  at  the  trial  of  such  officer. 
Ibid. 
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2.  Filing  an  Adverse  Claim. 

(o)   In  General. 

Condition  precedent.] — The  filing  of  a 
plan  and  affidavit  required  in  an  adverse 
aetiou  under  sec.  9  of  the  Mineral  Act 
Amendment  Act,  1898,  is  not  a  condition 
precedent  to  the  right  of  the  adverse  claim- 
ant to  proceed  with  his  action.  Paulson  v. 
Beaman,  9  B.C.R.  184;  1  M.M.C.  471;  32 
S.C.R.  655. 
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(6)   Esotension  of  Time  for. 

1.  Order  Cannot  be  made  in  chambers.] 

— An  order  extending  the  time  for  filing  the 
aifidavit  and  plan  required  by  the  Act  must 
be  made  By  the  Court  and  cannot  be  made 
by  a  judge  in  chambers.  Murphy  v.  Star, 
etc.,  Co.,  8  B.CR.  421;    1  M.M.G.  450. 

2.  Further  extenrion.]— The  time  for 
filing  the  affidavit  and  plan  in  an  adv'erse 
action  may  be  further  extended  on  an  appli- 
cation made  after  the  lapse  of  the  .time 
fixed  by  a  previous  order.  Noble  v.  Blcm- 
chard,  7  B.C.R.  62;    1  M.M.C.  373. 

3.  Jurisdiction.]  -—The  Court  has  no 
jurisdiction  to  extend  the  time  for  filing  an 
adverse  claim.  Silboume  v.  McGmgan,  5 
B.C.R:  233;     1  M.M.G.   142. 


(c)   Affidavit   and   Plan. 

1.  Affidavit — Husband    and    wife.] — ^An 

affidavit  in  support  of  an  adverse  claim 
under  sec.  37  and  amendments'  may,  if  bona 
fide,  be  made  by  the  husband  of  the  claim- 
ant. Aldous  V.  Hall  Mines  Go.,  6  B.C.R. 
394;    1  M.M.C.  213. 

2.  Form  of  plan  and  affidavit.] — The 
plan  required  to  be  filed  in  an  adverse  action 
under  see.  37  of  the  Mineral  Act  (R.S.B.C. 
1897,  c.  135),  as  amended  by  sec.  9  of  the 
Mineral  Act  Amendment  Act,  1898,  need 
not  be  based  on  an  actual  survey  of  the  loca- 
tion made  by  the  Provincial  land  surveyor 
who  signs  the  plan.  Paulson  v.  Beaman,  9 
B.G.R.  184;  1  M.M.C.  471;  2  Iil.M.C.  1;  32 
S.C.R.  655. 

3.  Condition  precedent.] — The  filing  of 
such  plan  arid  the  affidavit  required  under 
the  said  section,  as  amended,  is  not  a  condi- 
tion precedent  to  the  right  of  the  adverse 
claimant  to  proceed  with  the  action.     Ibid. 

4.  Signature  of  plan.]  — Leave  will  be 
granted  to  amend  the  plan  attached  to  an 
affidavit    of   adverse   claim   by   adding   the 


signature,  of    the    surveyor. 
Scanlon,  15  B.C.R.  223. 


3.  Extension  of  time  for  bringing  Adverse 
potion. 

1.  After  lapse  of  time.] — The  Court  has 
jurisdiction  to  extend  the  time  for  com- 
mencing an  adverse  action  as  well  after  as 
before  the  time  has  elapsed.  Be  Good 
Friday  Mineral  Olaim,  4  B.CR.  496;  1 
M.M.C.  84. 

2.  Grounds  for.]  —  The  Mineral  Act, 
1891,  sees.  21  and- 126  (a),  provides  that 
adverse-  claims  should  be  filed  in  the  office 
of  the  Mining  Recorder,  while  the  Act  of 
1894,  sec.  6,  gives  a  form  of  notice  of  appli- 
cation for  certificate  of  improvements  which 
sets  forth  that  adverse  claims  must  be  sent 
to  the  Gold  Commissioner.  The  proposed 
defendants  made  an  application  for  a  certifi- 
cate of  improvements  for  the  mining  ground 
in  question,  and  published  the  notice  pre- 
scribed by  sec.  6,  supra,  whereupon  the  pro- 
posed plaintiffs,  in  accordance  with  the  terms 
of  'the  notice,  fijed  their  adverse  claim  with 
the  Gold  Commissioner.  Within  the .  pre- 
scribed time  they  gave  instrucijions  to  their 
agent  to  commence  action,  but  he,  by  mis- 
take omitted  to  do  so,  the  omission  not 
being  discovered  until  some  time  afterwards, 
when  negotiations  for  settlement  were  pend- 
ing. Prior  to  and  during  these  negotiations 
the  proposed  defendants  knew  that  no  action 
had  been  instituted.  Finally,  one  of  the 
proposed  defendants  refused  his  assent  to  a 
settlement  which  had  been  agreed  to  by  all 
the  other  parties.  The  proposed  plaintiffs 
moved  to  extend  the  time  to  commence 
action: — Held,  by  the  Mineral  Act,  1892, 
sec.  14  (b),  the  filing  of  an  adverse  claim 
in  the  office  of  the  Mining  Recorder  is  a 
condition  precedent  to  the  right  of  action, 
and  that  there  is  no  jurisdiction  to  extend 
the  time.  Quaere,  whether,  if  there  were 
such  a  jurisdiction,  the  grounds  shown  were 
sufficient.  Upon  appeal: — Held,  (1)  That 
the  adverse  claim  was  not  properly  filed; 
(2)  That,  owing  to  the  nature  of  the  sub- 
ject mattei;',  the  Court  requires  stronger 
ground  for  extending  time  in  mining  cases 
than  in  other  matters.  Kilbourne  v. 
McGuigcm,  5  B.C.R.  233;    1  M.M.C.  142. 

3.  Mistake  of  law.] — The  boundaries  of 
the  Countess  and  Golden  Butterfly  mineral 
claims  overlapped.  The  Countess  haying 
applied  for  a  certificate  of  improvements 
was   adversed  on  the,  ground   of  defective 
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location  by  the  Golden  Butterfly,  .  with  a 
view  to  secure  the  ground  common  to  the 
two  claims.  The  secretary  of  the  Golden 
Butterfly  Company  had  re-located  the 
remainder  of  the  Countess  ground '  in  his 
own  name  as  a  fraction,  ^He,  upon  the 
assumption  that,  if  the  adverse  of  the -Gol- 
den Butterfly  were  sustained,  the  whole  of 
the  Countess  location  would  be  iHvalidated, 
did  not  bring  an  action  attacking  it  on  his 
own  behalf  until  after  the  expiration  of  the 
statutory  sixty  days  from  the  publication 
of  the  notice  of  application,  for  the  certifi- 
cate of  improvements  to  the  Countess.  He 
then  ap;^ied  to  the  Court  for  leave  to  bring 
an  action: — ^Held,  the  circumstances  were 
sufficient  ground  for  an  order  extending  the 
time.  Re  Golden  Butterfly  Mineral  ClaJvm,, 
5  B.C.R.  445;    1  M.M.C.  125. 

4.  Divisional  Court  -< —  Appeal  to,  from 
order  extending  time.] — The  order  of  a 
judge  extending  the  30  days  provided  by  the 
Mineral  Act  (1891)  Ainendment  Act,  1892, 
within  which  to  commence  proceedings  in  a 
Court  of  competent  jurisdiction  to  enforce 
an  adverse  claim  is  appealable  to  the  Divi- 
sional Court  under  sec.  67,  Supreme  Court 
Act,  although  not  made  in  any  pending 
cause.  It  appeared  that  a,  writ,  endorsed 
to  prosecute  the  adverse  claim  in  the 
Supreme  Court,  had  been  issued  before  the 
application  for  the  order  ajipealed  from  was 
made,  but  that  fact  was  not  disclosed  to  the 
judge  upon  the  application: — ^Held,  allow- 
ing the  appeal,  that  the  fact  of  the  issue  of 
the  Supreme  Court  writ  was  material  tp  the 
original  application  and  should  have  been 
disclosed.  Such  a  circumstance  can  be -taken 
advantage  of  upon  an  appeal  from,  as  well 
as  upon  a  motion  to,  rescind  the  order. 
Re  The  Maple  Leaf  and  Lanark  Mineral 
Claims,  2  B.C.R.  323;    1  M.M.C.  68. 


4.  Writ. 

(o)   Ewpiration  of. 

Not  served  in  time.]- — ^If  the  writ  in  an 
ladverse  action  is  not  served  within  a  year 
the  action  is  out  of  Court  and  no  order  can 
be  made  therein.  Troibp  v.  Kilhowne,  5 
B.C.R.  547;    1  M.M.C.  219. 


(B)   Renewal  of. 

No  explanation  of  delay.] — The  plain tiflf 
in  an  adverse  action  issued  a  writ  in 
August,    1897,    and    not    having    served   it 


before  the  end  of  the  year,  obtained,  upon 
an  ex  parte  application,  an  order  for 
renewal: — ^Held,  on  motion  to  set  aside  the 
order  for  renewal,  that  the  plaintiff  had 
not '  prosecuted  his  action  with  reasonable 
diligence,  as  required  by  sec.  37  of  the  Min- 
eral Act,  and  that  the  order  must  be  set 
aside: — ^Held,  on  appeal,  that  no  reasonable 
explanati6nr  of  the  delay  being  given;  the 
order  for  renewal  was  properly  set  aside, 
but  that  sec.  3Y  of  tlie  Mineral  Act  does  not 
enable  a  defendant  to  get  rid  ot  an  action 
by  applying  in  a  summary  way  when  not 
authorized  by  the  ordinary  practice  of  the 
Court.     Honey  v.  Dimlop,  6  B.C.R,  520. 


5.  Parties. 

Joinder  of  defendants.  ]-^All  claimants 
to  any  part  of  the  ground  covered  by  the 
mineral  claim  of  the  plaintiff  may  be  made 
parties  to  an  action  by  him  to  assert  an 
adverse  claim  against  -any  one  of  such 
claimants.  Dunlop  v.  Baney,  6  B.C.R.  169; 
1  M.M.C.  232. 


6.  Pleadings. 

1.  General  denial.] — ^A  general  denial  is 
bad,  and  not  only  will  it  be  disregajrded,  but 
the  allegations  must  be  taken  as  admitted: 
If  it  is  intended  to  rely  on  non-compliance' 
with  the  requirements  of  the  Mineral  Act 
as  to  location,  or  otherwise,  this  must  be 
specially  pleaded;  and  the.  material  facts  set 
up  on  which  reliance  is  placed.  Defences 
of  such  a  nature  cannot  be  raised  on  appeal 
for  the  first  time.  Bogg  v.  Farrell,  6 
B.C.R.  387;  1  M.M.C.  79;  Aldous  V.  Ball 
Mines  Co.,  6  B.C.R.  394;    1  M.M.C.  213. 

2.  Special  defences.]  —  In  the  -  County 
Court,  though  there  are  no  pleadings,  special 
defences  must  be  raised  by  notice  before 
trial.  Gelvnas  v.  Clark,  S  B.C.R.  42;  1 
M.M.C.  428. 

3.  Special  defence.] — ^Defences  setting 
up  failure  to  comply  with  the  provisions  of  . 
the  Placer  Mining  Apt  must  be  specifically 
pleaded,  e.g.,  lack  of  a  free  miner's  certifi- 
cate and  failure  to  record  interest.  Unless 
exception  is  taken  at  the  trial  to  the  juris- 
diction of  the  County  Court,  it  will  not  be 
entertained  on  apjpeal.  Stephenson  v. 
Stephenson  and  Stephenson,  13  B.C.R.  115. 

4.  Non-compliance  with  the  Acts.] — 
Pleadings  in  mining  cases  should  be  certain 
and  xmambigiious,  and  if  it  is  intended  to 
attack   a   location   on   the   ground  of   non- 
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compliance  with  th6  Mineral  Acts,  it  must 
be  specifically  pleaded,  Hanna  v.  Morgan, 
2  M.M.C.  142. 

5.  Fraud— Pleadine^.] — A  certificate  of 
improvements  is .  a  bar  to  those  claiming 
adversely  to  the  location  jn  any  right  and 
on  all  grQunds  except  fraud.  If  it  is  pro- 
posed to  attack  it,  that  issu«  must  be  raised 
on  the  pleadings.  Nelsoni  etc.,  RoAVwa/y  Go. 
y.  Jerry,  5  B.C.R.  396;    1  M.M.C.  161. 

6.  Statute  of  Fraudi  and  Mineral  Act 
must  be  pleaded.] — If  the  title  to  a 
mineral  claim  is  an  interest  in  land  witliin 
the  Statute  of  Frauds,  it  is  so  by  reason  of 
the  Mineral  Act,  and  that  ii  order  to  take 
advalntage  of  the  defence  of  the  Statute  of 
Frjiuds  the  Mineral-  Act  ,should  also  be 
pleaded.  Wells  v.  Petty,  1  M.M.C.  147 ;  ,5 
B.e.E.  353.  Stussi  v.  Broim,  5  B.C.R.  380; 
1  M.M.C.  ,195. 

7.  Particulars  of  title.] — In  an  action 
by  plaintiffs,  who  have  never  been  in  pos- 
session, to  recover  certain  cpal  seams,  the 
statement  should  set  out  particulars  of  the 
title  under  which  the  claim  is  advanced. 
Esquimau  and  Nanaimo  Railway  Company 
v.  New  Vancouver  Goal  Go.,  6  B.C.R.  188; 
1  M.M.C.  237.  . 

8.  Particulars  of  title — General  allega- 
tions—  Embarrassing.] — ^If  the  defendant 
not  only  traverse  the  plaintiff's  title  to  cer- 
tain coal  seams,  but  set  up  a  title  to  the 
same  in  himself,  he  must  plead  it  with  par- 
ticularity; a  general  allegation  will  be 
struck  out  as  enibarrassing.  Esquimau 
and  Nanaimo  Railway  Go.  V.  New  Van- 
couver Goal  Go.,  6  B.C.R.  306;  9  B.C.R. 
162;    1  M.M.C.  284.  \ 

7.  Amendment." 

Terms     on     wrhich     granted.]    —  It    is 

especially  desirable  in  mining  cases  to  pre- 
vent a  party  being  taken  by  surprise.  When 
an  amendment  is  necessary  it  will  be 
allowed,  but,  if. the  opposite  party  is  sur- 
prised, only  on  the  terms  of  the  postpone- 
ment of  the  trial  and  the  payment  forth- 
with of  the  costs  of  the  day,  while  the  costs 
of,  and  occasioned  by,  the  amendment  will 
be  costs  in  any  event  to  the  opposite  party. 
Banna  v.  Morgan,  2  M.M.C.  142. 

V 

8.  Examination  for  Discbvery. 
Scope  of.] — In  the  examination  for  dis- 
covery of  a,  mine  superintendent,  the  party 
examining  is   entitled  to   answers   as   full, 
.direct  and  explicit  as  it  is  in  the  power  of 


the  witness  to  give.  He  who  occupies  a 
responsible  position  in  the  management  of 
a  mine  will  be  pbesui^ed  to  be  a  person  of 
experience  and  conapetenee  in  mining  mat- 
ters, and  inust  testify  accordingly  in  regard 
to  the  workings  under  his  superintendence. 
It  is  specially  desirable  in  actions  respect- 
ing extra-lateral  rights  that  there  should 
be  the  fullest  possible  disclosure.  Star 
Mining  and  Milling-  Co.,  LAmited  Liability 
V.  Byron  N.  White  Co.,  2  M.M.C.  96. 

9.  Order  for  Deyelopinent  Work  and 
Inspection. 

1.  Grounds  for  inspection — ^By  whom 
to  be  made.] — ^Plaintiffs  claiming  title, to 
cei;tain  coal  fields  which  were  being  worked 
by  the  defendants,  applied,  before  pleading, 
for  -an  order  for  inspection  of  the  defendants' 
workings.  Defendants  admitted  ;working 
within  the  area  claimed  by  the  plaintiffs: — 
Held,  that  the  plaintiffs  were  entitled  to 
have  inspection,  and  by  their  own  agents: — 
Held,'  oh  appeal,  ( 1 )  The  chief  ground  on 
which  such  an  order  is  made  is  to  enable  the 
plaintiff  to  get  on  with  his  case;  (2) 
Under .  special  ^  circumstances,  as  when  there 
is  danger  of  floods  the  order  may  be  made  to 
preserve  the  evidence;  (3)  That  the  inspec- 
tion should  be  by  indifferent  persons, 
who  should  not  reveal  any  information 
without  the  sanction  of  the  Court.  Esqui- 
mau and  ,  Nanaimo  Railway'  Company  v. 
New  Vancouver  Goal  Company,  6  B.C.R. 
194;    1  M.M.C.  223. 

2.  Privilege — ^Enforcement  of  order.]  — 
Proceedings  for  inspection  of  a  mine,  under 
r.  514,  are  distinct  from  ordinary  proceed- 
ings in  discovery,  and  a  claim  of  privilege 
set  up  in  an  affidavit  in  answer  to  a  motion 
to  compel  inspection  is  not  conclusive.  It 
is  a  proper  and  convenient  practice  to  apply 
to  the  Court  to, enforce  an  order  for  inspec- 
tion. Star  Mining  Go.  v.  Byron  N.  White 
Co.,  1  M.M.C.  513. 

3.  Inspection  and  surrey  of  mine — 
Undertaking  and  security.] — ^An  order  for 
inspection  and  survey  of  a  mine  for  making 
copies  of  plans  thereof  in  an  action  concern- 
ing extra-lateral  rights  should  contain  an 
undertaking  for  damages,  but  not  a  direc- 
tion that  security  be  given.  Star  Mining 
Co.  v.  Byron  N.  White  Co.,  9  B.C.R.  9;  1 
M.M.C.  468. 

4.  Copies  of  plans.] — The  right  to 
inspect  underground  workings  in  a  mine 
carries  with  it  the  right  to  inspect  and  make 
copies  of  the  plans  of  such  workings.     Star 
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Mining  and  Milling  Co.,  Limited  Liability 
V.  Byron  N.  White  Co.,  2  M.M.C.  40;  9 
B.C.E,.  422. 

5.  Discretion  of  judge.] —The  Centre 
Star  Mining  Company  had  been  enjoined 
from  mining  in  the  Iron  Mask  claim,  in 
which  it  was  alleged  wa8  a  continuation  of 
a  vein  whose  apex  was  in  its  own  claim,  and 
was  also  refused  leave  to  do  experimental 
or  development  work  on  the  Iron  Mask 
Claim  in  ord«r  to  determine  the  character 
or  identity  of  the  said  vein: — Held,  that  it 
ought  to  be  left  to  the  trial  judge  to  decide 
whether.it  was  necessary  to  have  any  work 
done  to  elucidate  any  of  the  issues  raised. 
Centre  Star  v.  Iron  Mask;  Iron  Mask  v. 
Centre  Star,  6  B.C.R.  355.  - 

6.  Development  work.] — ^In  an  action 
between  the  owners  of  adjoining  mineral 
claims  respecting  eitra-lateral  rights,  the 
parties  claiming  the  extra-lateral  jrights  will 
not  be  forced  on  to  trial  without  being 
given  a,  fair  opportunity  of  doing  sudi 
development  work  as  may  be  necessary  to 
determine  the  position  of  the  apex  of  the 
vein  in  question.  Noble  Five  Consolidated 
Mining  and  Milling  Company,  Limited  y. 
Last  Chance  Mining  Company,  Limited,  9 
B.C.R.  514;    2  M.M.C.  35. 

7.  Adjournment  for  purpose  of  inspec- 
tion. ] —Defendants  got  an  order  at  the  trial 
for  the  inspection  ,of  a  vein' in  the  plaintiffs' 
claim,  which  they  alleged  was  a  continua- 
tion of  a  vein,  the  -apex  of  which  was 
within  the  limits  of  their  own  claim; 
whereupon  plaintiffs  alleging  that  siieh 
order  necessitated  inspection  by  them  of 
other  similar  places  on  their  property,  with 
a  view  to  furnish  evidence  to  rebut  that 
which  might  be  adduced  by  reason  of  the 
plaintiffs'  inspection,  and  on  adjournment 
for  that  purpose,  obtained  the  adjournment, 
but  on  the  terms  that  all  costs  occasioned 
thereby  should  be  borne  by  them  in  any 
event: — Held,  on  appeal  that  such  costs 
should  abide  the  result  of  the  issues  to 
which  the  inspection  related.  Iron  Mask 
Mining  Go.  v.  Centre  Star  Mining  Co.,  1 
M.M.C.  362;  7  B.C.E.  66; 

8.  Vein  continuous  or  faulted.] — In  an 

action  to  determine  whether  a  vein  were 
continuous  or  faulted  by  another,  the  trial 
judge,  after  inspection  of  the  mine,  in  the 
presence  of  an  engineer  chosen  by  each 
party,  ordered  certain  work  to  be  done 
with  a  view  to  ascertain  which  theory  was 
correct,  and  afterwards  found  against  the 
plaintiff,   refusing  its   application   to   have 


further  work  done  to  prove  its  contention, 
but  on  appeal  it  was  held  that  the  applica-" 
tion  should  have  been  granted.  Star  Min- 
ing, etc.,  Co.  v.  Byron  N.  White  Co., 
2  M.M.C.  401. 

9.   Form  of  order.] — Settlement  of  form 
of  order  in~  such  cases.     Ibid. 


10.  Right  to  Jury  and  Direction  to.  Jury. 

1.  Adverse  action.] — Generally  in  adverse 
actions  the  issues  cannot  be  tried  by  a 
jury,  though  it  is  possible  cases  might 
arise  wherein  it  could  be  done.  The  right 
to  a  jury  un^er  sec.  160  of  the  Mineral 
Act,  1896,  is  '  restricted  to  the  Coun^ 
Courts.  Corbin  v.  Lookout  Minimg  and  Mill- 
ing Co.,  5  B.C.R.  281;   1  M.M.C.  126. 

2.  Adverse  claim.] — In  an  action  to 
enforce  an  adverse  claim,  and  for  a  declara-: 
tion  that  the  plaintiff  was  entitled  to  the  . 
right  of  possessioii- to  that  portion  of  the 
"Paul  Boy"  lAin^ral  claim  in  conflict  with 
the  "Lookout"  mineral  claim,  ancl  that 
the  "Lookout"  be  declared  invalid,  the 
defendants  asked  for  a  jury: — Held,  (1) 
That  as  the  relief  prayed  was  such  as  could 
not  have  been  obtained  in  a  common  law 
action  prior  to  the  Judicature  Acts,  the 
issues  were  not  proper  for  trial  by  a  jury. 

(2)  That  the  character  of  the  action  will 
be  determined  from  the  issues  raised  on 
the  pleadings.  Corbin' V.  Lookout  Mining 
and  Milling  Company  {Foreign),  5  B.C.R. 
281;  1  M.M.C.  126.      , 

3.  General  right  to,  with  particular 
exceptions.] — ^In  a  mining  action  either 
party  has  the  right  to  a  trial  by  jury 
tmder  r.  331,  subject  to  r.  332,  which 
applied  to  the  present  case  (one  of  extra; 
lateral  rights)  because  it  required  scien- 
tific or  local  investigation  which  could  not 
be  conveniently  made  by  a  jury.  Iron  Mask 
Co.  V.  Centre  Star  Co.,  6  B.C.R.  474;  1 
M.M.C.  300. 

4.  Form  of  direction.] — Full  charge  to 
the  first  jury  which  has  ever  sat  in  a  min- 
ing case.  Rutherford  V.  Morgan,  2  M.M.Ci 
214. 

D.  Burden  of  Proof. 

1.  Affirmative    proof    of    title.]    —  In 

adverse  proceedings  the  onus  of  proof  is  on 
the  adverse  claimant,  who  has  to  give 
affirmative  evidence  of  his  own  title,  and 
if  he  is  the  junior  locator  establish  his 
case  in  detail.  Caldwell  v.  Davys,  1 
M.M.C.  387;    7  B.C.R.  156. 
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2.  Affirmative  proof  of  title.]— Adverse 
proceedings  are  essentially  ejectment,  not 
trespass  action,  and  ,the  plaintiff  must  suc- 
ceed by  the  strength  pf  his  own  title,  and 
it  is  part  of  the  plaintiff's  case  to  affirma- 
tively sho\<r  due  location  of  his  claim. 
Clarh  V.  Bwney,  8  B.C.R.  130;  1  M.M.C. 
281. 

3.  Each  party  must  prove  hii  own 
title.] — Sec.  11  was  designed,  where  there  is 
a,  real  controversy  within  the  meaning  of 
sec.  37  of  J;he  Mineral  Act,  to  get  rid  of  the 
rule  theretofore  acted  upon  that  the  plaint- 
iff must  succeed  on  the  strength  of  his  own 
title,  and  that  the  defendant  might  rely 
on  1  the  weakness  of  his  adversary's  title; 
and  to  substitute  as  a  new  rule  for  deter- 
mining the  title  to  mining  claims  that  each 
party  is  to  bring  forward  the  evidence  of 
his  own  title,  thereby  putting  both  parties 
on  an  equality  as  regards  the  onus  of 
proof.  The  section  presupposes  a  real 
controversy,  a  genuine  lis,  and  not  a  chal- 
lenge by  a  party  who  comes  into  court  and 
admits  ho  title  in  himself.  .  Voight  v. 
Groves,  12  B.C.R.  170;  2  M.M.C.  357.       \ 

'4.   Proof   of   staking   and   identity.] — ^In 

adverse  proceedings^  where  it  is  not  estab- 
lished with  reasonable  certainty,.  ( 1 )  that 
the  ground, was  properly  staked;  (2)  that 
assuming  the  ground  had  been  properly 
staked,'  it  was  identical  with  the  ground 
mentioned  in  the  record,  and,  the  defendant 
sh6ws  title  and  produces  certificates,  of 
work  for  several  years,  judgment  will  be 
given  in  favour  of  defendant.  Pavier  v. 
Snow,  7   B.C.R.  80;    1  M.M;.C.  384. 

5.  Attacking    defendant's    title.]   —  In 

adverse  proceedings,  if  the  plaintiff  wishes 
to  attack  the , -defendant's  title  he  must 
attack  it  while  proving  his  own  title,  and 
not  wait  for  rebuttal.  Durdop  v.  Ecutiey  et 
al.,  7  B.C.R.  1;  1  M.M.C.  369. 

6.  Admission  of  lack  of  title  by 
plaintiff.] — At  the  commencement  of  the 
trial  of  an  action  brought  to  enforce  an 
adverse  plaim  under  the  provisions  of  sec. 
37  of  the  Mineral  Act,  the  plaintiffj  claim- 
ing in  respect  of  tw&  mineral  claims, 
admitted  inability  to  support  the  allega- 
tion that  the  boundaries  of  such  claims 
embraced  any  part  of  the  area  within  the 
limits  of  the  claim  sought  to  be  adversed^ 
and  could  not  pretend  to-  claim  any  rigRt 
to  any  part  of  the  land  or  minerals  within 
the  limits  of  such  claim.  The  trial  judge 
proceeded  to  hear  evidence  as  to  defendants' 
right  to  the  groundf  under  the  provisions 


of  sec.  11  of  the  Mineral  Act  Amendment 
Act,  1898,  c.  33i  and  dismissed  the  action, 
but  found  that  defendants  had  not  affirma- 
tively proved  their  title  to  (the  adverse 
claim.  Counsel  for  defendants  did  not  on 
this  admission,  move  for  dismissal: — ^Held, 
that  as  soon  as  this  admission  was  made  by 
the  plaintiff,  it  was  open  to  the  defendants 
to  move  for  dismissal  for  the  reason  that 
there  was  no  ground  in  controversy  within 
the  meaning  of  sec.  11,  and  that  they  were 
not  bound  ■  in  the  circumstances  to  bring 
forward  their  title  for  investigation.  Voight 
V.  Groves,  12  B.C.R.  170;  2  M.M.C.  357. 

7.  Suspicious  circumstances.]  — -The 
defendant  cannot  satisfy  the  onus  by  pro- 
duction of  a  certificate  of  work  issued  the 
day  before  the  trial.  Rammelmeyer  v. 
Cwrtis,  8  B.C.R.  383;  1  M.M.C.  401. 

8.  Affirmative  evidence.] — ^Where'  both 
parties    in    an    adverse    proceeding    fail   to 

"establish  their  titles  to  the  satisfaction  of 
the  judge,  judgment  will  be  entered  to  that 
effect  without  costs  to  either  party.  Ryan 
V.  McQuillan,  6  B.C.R.  431. 

9.  Affirmative  evidence.] — See.  11  of  the 
Mineral  Act  Amendment  Act,  1898,  provid- 
ing that  each  party  shall  give  affirnlative 
evidence  of  his  title  applies  to  proceedings 
commenced  before  the  passing  of  the  Act. 
ScKomherg  v.  Eolden,  6  B.C.R.  419. 

10.  Measurements.]  — The  plaintiff,^in 
adverse  proceedings,  must  show  the 
measurements  of  the, ground  in  dispute  in 
order  to  prove  overlapping  of  claims.  Dun- 
lop  V.  Haney,  7  B.C.R.  1,  305;-  1  M.M.C. 
369. 

E.  Evidence. 

1 .  Prima  .facie  case. ]  — A  prior  . locator 
who  is  plaintiff  in  adverse  proceedings 
makes  out  a  prima  facie  case  by  proving 
( 1 )  his  free  miner's  certificate,  ( 2 )  prior 
location  and  due  record,  { 3 )  the  overlapping 
of  the  claims  in  dispute.  Schomberg  v.  Bol- 
den,  6  B.C.R.  419. 

2.  Measurements.]  — Where  the  l)Ound- 
aries  of  conflicting  locations  are  in  dispute 
accurate  measurements  thereof  should  be 
taken  and  a  plan  prepared  for  use  at  the 
trial.  Tanghe  v.  Morgan,  11  B.C.R.  76;  2 
M.M.C.  178. 

3.  Measurements.] — Where  the   area  of 
mineral  claim  is  in-  dispute  the  evidence  of 
one  who  has  made"  no  measurements  is  of  ' 
little  if  any  value.     Bleekir  v.  Christholm, 

8  B.C.R.  148;  1  M.M.C.  112;  Waterhouse 
v'  Liftchild,  6  B.C.R.  424;    1  M.M.C.   153; 
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Drnilop  V.  Scmey,  7  B.C.R.  305;   1  M.M.O. 

im. 

4.  Certificates  —  As  evidence.] — ^Under 
s.  119  of  the  Mineral  Act"  a  certificate  of  a 
mining  recorder  may,  under  certain  condi- 
tions, be  admitted  in  evidence  without 
notice  as  proof  of  the  issuance  of  a  free 
miner's  certificate.  A  similar  certificate  of 
the  recording  of  a  certificate  of  w;ork  may 

\  be  similarly  admitted.  Copies  of  instru- 
ments recorded  under  s.  115,  may  be  like- 
wise admitted  without  proof  of  loss  of 
original  and  without  notice.  Pavier.  v. 
8no^D,.  1  M.M.C.  384;  7  B.OrR.  80. 

5.  Certificate  —  Conclusiveness  —  Dis- 
pensing with  statutory  conditions — Speci- 
fic   performance     against     Crown.]; — The 

Mineral  Ordinance,.  1860,  provides  that 
holders  of  a  prospecting  license  for  coal 
may.  select  foT  purchase  a  portion  of  the 
lands  included  in  their  license._  Upon  com- 
pliance with  the  terms  and  conditions  of 
the  Act,  the  licensees  are  entitled  to  claim^ 
a  Crown  grant  of  the  selected  lands.  The 
petitioners  held  a  prospecting  license  for 
coal,  oyer  2^500  acres  of  land,  and  applied 
for  a  Crown  grant.  In  support  of  their 
claim,  they^  relied  on  a  certificate  of  the 
Assistant  Commissioner  of^  Lands  and 
Works,  that  they  had  posted  notices  of 
their  application;  and  that  no  objection  to 
the  issue  of  a  grant  had  been  substan- 
tiated:— ^Held,  (1)  That  the  certificate  was 
not  in  accordance  with  the  Act.  (2)  That 
the  certificate  of  an  Assistant  Commis- 
sioner was  not  conclusive  "evidence  of  com- 
pliance With  the  statutory  conditions,  anid 
the  presumption  arising  from  the  certifi- 
'  cate  could  be  rebutted  by  evidence  to  the 
contrary.  It  'was  contended  that  the  Lands 
and  Works  Department,  having  received  the 
certificate  without  objection,  and  not  having 
cancelled  the  license  under  the  provisions 
of  the  Mineral  Ordinance  Amendment  Act, 
1873,  had  waived  the  performance  of  the 
terms  and  conditions  of  the  Act: — Held, 
that  the  Department  could  not  waive,  the 
performance  of  conditions  imposed  by  the 
Legislature.  The  petitioners'  application  for 
a,  Crown  grant  was  made  in  1874,  but  they 
did  not  prospect  or  work  the  land,  or  take 
further  steps  in  support  of  their  claim  till 
1882,  and  in  the  meantime  the  lands  had 
increased  in  value: — Held,  that,  in  a  pro- 
ceeding to  enforce  specific  performance  by 
the  Crown,  unreasonable  delay  on  the  part 
of  the  petitioners  is  fatal  to  the  -application. 
Peck  and  others,  petitioners  V.  The  Queen, 


respondent,  1  B.O.R.,  Pt.  II.,  fl;    1  M.M.C. 
13. 

6.  Certificate  of  work-^— Conclusiveness 
— Admission  of  record  of.] — A  certificftte 
of  work  can  only  be  impeached  by  the 
Crown,  and  for  fraud;  so,  in  action  between 
subjects,  it  is  conclusive  evidence  of  the 
performance  of  assessment  work.  Where 
the  defendant  is  the  senior  locator,  an 
admission  by  the  plaintiflf,  the  junior  loca- 
tor, that  the  defendant  has  duly  recorded 
certificates  of  work:  is  of  itself  affirmative 
evidence  of  the  defendant's  title  under  the 
Mineral  Act,  1898.  Gleary  v.  Boscomtz, 
1  M.M.C.  506;    8  B.C.R.  225;    32  S.C.R.  417. 

7.  Affirmative  evidence  of-  title.]  — 
Affirmative  evidence  of  title  may  1)6  given 
by  means  of  the  record  of  the  claim  and 
other  documents..  Cook  v.  Denholm,  8 
B.C.R.  39;    1  M.M.C.  447. 

8.  Real  evidence.]  —  Posts  may  be 
brought  in^o  Court  in  case  of  disputes  as  to 
notices  thereon  or  the  size  thereof.  Ruther- 
ford V.  Morgan,  2  5i.M.C.  214. 

9.  Title.] — ^In  proving  title,  one  party 
cannot  set  up  as  against  another  a  right  to 
a  third  claim  which  he  himself  contends  he 
has  destroyed.  Woodbury  v.  Hudnut,  1 
B.C.R.,  Pt.  IL,  39;    1  M.M.C.  31. 


F.  Stay  of  Proceedings. 

Not  to  proceed  till  trial.]  —  An  under- 
taking not  to  proceed  further  imtil  the  trial 
of  the  action  fs  observed,  although  proceed- 
ings are  taken  before  the  formal  order  or 
decree  is  drawn,  up,  but  after  judgment 
delivered.  Dunlop  v.  Haney,  7  B.C.R.  300; 
1  M.M.e.  344. 


»©.  Appeal. 

\.  Jurisdiction.]  — Unless  an  exception 
to  the  jurisdiction  of  the  County  Court  is 
taken  at  the  trial  it  will  not  be  entertained 
on  appeal.  Stephenson  v.  Stephenson,  13 
B.C.R.  115. 

2.  Jurisdiction.]  — Unless  objection  is 
taken  to  the  jurisdiction  of  the  County 
Court  at  the  trialit  will  not  be  considered 
on  appeal.  Gelinas  v.  Clark,  8  B.C.R.  42;' 
1  M.M.C.  428. 

/3.  Case  on  appeal.] — ^The  provisions  of 
the  Mineral  Act  (C.S.B.C.  1888,  c.  82,  sec. 
29)  that  appeals  from  the  judgments  of 
mining  Courts  may  be  in  the  form  of  a 
case  settled  and  signed  by  the  parties  is  not 
imperative,     and     such     appeals  '  may     be 
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brought  in  the  same  form  as  in  other  oases. 
Kinney  v.  ^a/rris,  5  B.C.R.  229;  1  M.M.C. 
137. 

4.   Notice  of  appeal — l^ervice  on  solici- 
tor's agent.] — A  notice  of  appeal  may  be- 
served  on  the  agent  of  the  solicitor  for  the 
proposed  defendants.      Eitlourne  v.  McGui- 
gan,  5  B.C.R.  233 ;    1  M.M.C.  142. 

A.  Time — Extension    of — Appeal.] — An 

appeal  lies  to  the  Divisional  Court  frpjn  the 
order  of  a  judge  extending  the  time  for 
bringing  an  adverse  action  under  see.  37 
of  the  Mineral  Act,  1891,  andamendinentS. 
The  fact  that  a,  writ  has  already  been  issued 
is  material  to  the  application  and  should 
be"  disclosed.  .  Such  a  circumstance  can  be 
taken  advantage  of  upon  appeal  from,  as 
well  as  a  motion  to  rescind  the  order.  In 
'  re  ■  Maple  Leaf  Claim,  2  B.C.R.  323 ;  1 
M.M.C.  68. 

6.  Time — rExtension  of.] — The  appel- 
lant was  advised  by  counsel,  up  to  a  period 
considerably  beyond  the  time  for  appealing 
from  the  judgment  of  an  inferior  Court,  to 
acquiesce  Jn  it,  but  he  had  since  been  advised 
by  other  -counsel  to  appeal,  and'  that  speciaj 
hardship  would  probably  result  to  him  if 
the  judgment  were  allowed  to  stand: — Held, 
insufficient  ground  for  extending  the  time 
for  appealing.  Trash  v.  Pellent,  5  B.C.R. 
1;    1  M.M.C.  86.   ' 

7.  Extension    of    time — Abandonment.] 

—Owing  to  the  nature  of  the  subject-mat- 
ter, the  Court  requires  stronger  grounds  for 
extending  the  time  for  appealing  from  judg- 
ment in  mining  cases  than  in  other  matters. 
Defendants  -gave  notice  of  appeal  from  a 
judgment  of  a  County  Court  in  a  milling  . 
cause  rendered  11th  March,  1896,  within  thg 
time  provided  by  sec.  29  of  c.  82,  C.S.B.C. 
1888,  for  the  next  Court,_but  being  unable 
to  procure  the  notes  of  the  trial  judge,  did 
Bot  set  it,  down  for  that  Court.  In  TJecem- 
ber,  1896,  they  obtained  the  notes,  and  in 
January,  1897,  gave  notice  tff  moving  the 
Full  Court  to  extend  the  time  for  setting 
down  the  appeal,  showing  that  the  regis- 
trar refused  to  enter  the  appeal  without 
appeal  books  containing  the  judge's  notes 
being, filed: — ^Held,  that  the  appellants  were 
bound  to  set  the  appeal  down  for  argument 
at  the  next  Full  Court,  or  to  move  that 
1  Court  for  an  extension  of  time  for  setting  it 
down,  and  that  the  neglect  tp  take  either 
course  constituted  an  abandonment.  Kin- 
ney V.  Harris,  5  ^/C.R.  ^29;    1  M.M.C.  137. 

8.  Cross-motion  —  Withdrawal.]  —  A 
cross-motion  to  the  appeal  iEor  a  new  trial 


having  been  served  by  respondent  and 
adjournments  obtained  by  her  to  obtain  affi- 
davits in  support  of  it,  which  were  subse- 
quently filed,  the  Court,  on  objection  by 
defendants,  refused  to  permit  the  plaintiff 
to  withdraw  such  application.  Atkins  v. 
Coy,  5  B.C.R.  6;    1  M.M.C.  88. 

9.  New  defence  on  appeal.] — A  defence 
setting  up  defective  localtion  cannot  be 
raised  for  thg  first  time  on  appeal.  Hogg 
V.  Farrell,  6  B.C.R.  387;  1  M.M.C.  79. 
'  10.  Gold  Commissioner  —  Reviewing 
decision  of.] — A  decision  of  the  Gold 'Com- 
missioner in  granting  leave  of  absfence  will 
not,  on  appeal,  be  interfered  with  except  for 
fraud.  Woodbwry  v.  Hudmut,  1  B.C.R.,  Pt. 
II.,  39;    1  M.M.O.  31. 


H.  Costs. 

1.  Costs  —  Interlocutory     order.] — The 

cosies  of  an  appeal  frpm  an  interlocutory 
order  are  payable,  forthwith.  Star  Mining 
Co.  V.  Byron  N.  White  Co.,  9  B.C.R.  9;  1 
M.M.C.  468. 

2.  Amendment.]  —  The  costs  of  and 
occasioned  by  an  amendment  are  payable  to 
the  opposite  party  in  any  event  of  the 
cause;  the  costs  of  the  day  on  a  postpone- 
irient  granted  in  consequence  of  such  an 
amendment'  are  payable  to  the  opposite 
party  forthwith.  Hanna  v.  Morgan,  2 
M.M.C!.  142., 

.  3.  Inspection.]  —  Defendants  got  an 
order  at  the  trial  for  the  inspection  of  a 
vein  in  the  plkintiffs'  claim  which  they 
alleged  was  the  continuation  of  a  vein,  the 
apex  of  which  was  within  the  limits  of  their 
own  claim,  and  plaintiffs  alleging  that  such 
order  necessitated  inspection  by  them  of 
'  other  similar  places  on  their  property,  with 
a  vfew  to  furnishing  evidence  to  rebut  that 
which  might  be  adduced  by  reason '  of  the 
plaintiffs'  inspection,  and  therefore  an 
adjournment  for  that  purpose,  were  allowed 
the  adjournment,  but  only  on  the  terms 
that  all  coats  occasioned  thereb^  should  be 
borne  by  them  in  any  event: — ^Held,  on 
appeal,  that  such  costs  should  a^de  the 
result  of  the  issues  to  which  the  inspection 
related.  Iron  Mask  v.  Centre  Star,  7  B.C.R. 
66;     1  M.M.C.  362. 

4.  Of  appeal.] — ^Where  the  appellant  suc- 
ceeds on  a  point  not  taken  below,  no  costs 
will  be  allowed.  Aldous  v.  Hall  Mines,  6 
B.C.R.  394;    1  M.M.C.  213. 


631 


MINES  AND  MINING 


632 


XXVI.    CONSTBUCTION   OF   AQKEBMENTS 

Relxting  to; 

1.  Contract  to  win  ore — Timber  and 
ore  bins.] — Defendant,  by  an  agreement 
under  seal,  purported  to  lease  to  plaintiff  a 
portion  of  S,  quartz  mine,  the  plaintiff  cove- 
nanting, inter  alia,  to  open  and  maintain  in 
good  repair  100  feet  of  No.  6  level  from  tlie 
mouth  inwards,'  to  remove  all  broken  ore 
and  to  sort  out  and  preserve  for  shipment 
such  material  as  could  be  profitably  sorted, 
to  place  all  concent  ating  ore  on  the  dump  as 
directed  by  dtefendant,  to  work  the  demised 

.  area  in  a  good  and  miner-lite  manner  to  the 
satisfacjijlon  of  the  defendant,  and  to  insure, 
by  means  of  timbering,  etc.,  as  required 
by  defendant,  the  safety  of  the  workings 
and  tHeir  permanency.  Defendant  v^as  to 
receive  the  returns  from  all  ore  shipped, 
first  making  certain  deductions,  to  keep  cer- 
tain percentages  from  the  amounts  received, 
and  pay  the  balance  to  plaintiff-: — .Held, 
that  these  provisions  constituted  a  contract 
merely  to  win  the  ore  for  a  sliding  per- 
centage of  tie  returns,  and  was  not  a  lease. 
Plaintiff  claimed  damages  for  being  pre- 
vented by  defendant  from  using  the  timber 
on,  the  claim  in  his  operations  under  the 
vagreement,  for  tearing  up  and  removing  the 
ore-track  ai^d  trestle  which  were  alleged  to 
be  the  only  means  for  working  the  ore,  and 
also  for  prevctating  plaintiff  from  using  cer- 
tain ore-bins  and  a  Track  in  connection  with 
same  at  the  mouths  of  the  level: — Held,  that 
as  the  agreement  was  silent  concerning  the 
use  of  the  timber,  track,  trestle  and  ore- 
bins,  it  should  have  been  left  to  the  jury  to 
find  whether  there  was  a  distinct  collateral 
agreement  concerning  these  matters,  and  if 
so,  what  it  was.  Halpin  v.  Fooler  {No.  2)-,' 
12  B.C.R.  447;    2  M.M.C.  422. 

2.  Alteration  of  terms.]  —  Defendant 
Warner  and  his  associates  had  an  option  on 
the  Mother  Lode  and  Kootenay  Belle  min- 
eral claims,  upon  which  they  had  paid  cer- 
tain sums  of  money.  He  went  to  New  York, 
where  he  formed  tlje  acquaintance  of,  the 
three  plaintiffs,  whom  he  told  he  was  trying 
to  put  these  two  claims  on  the  market  at  a 
lump  sum  of  $300,000.  They  secured  for 
him  an.  introduction  to  Mr.  MoMartin,  who 
was  disposed  to  take  a  sixteenth  interest  in 
the  two  claims  for  $180,000.  Part  of  this 
sum  was  to  be  expended  in  the  construction 
of  a  smelter ;  a  portion  was  to  go  in  satis- 
faction of  the  payment  of  the  option,  an4 
the  remaining  portion,  $84,000,  w^s  to  go  to 
Warner   and   his   associates.      Just   before 


the  agreement  was  drawn  up,  and  in  contem- 
plation of  the  agreement,  Warner  and  the 
three  defendants  entered  into  an  agreement 
that  they  should  accept  in  full  satisfaction 
of  their  charges  $18,000.  This  sum  was  to 
be  payable  as  and  when  McMartin  met  his 
payments  of  the  options  at  a  ratio  of  ten 
per  cent,  n  The  defendants  were  also  to 
receive  an  interest  in  the  shares  retained 
by  Warner  and  his  associates.'  McMartin 
shortly  afterwards  came  to  British  Colum- 
bia, examined  the  properties  and  refused  to 
go  on  with  the  agreement  that  he  iad 
entered  into/  but  he  made  two  separate 
agreements.  He  agreed  to  buy  the  wholtrof 
the  Mother  Lode  for  $75,000  and  to -under- 
take the  payment  of  the  bond^  So  that  as 
to  the  Mother  Lode  he  was  to  become  the 
sole  owner.  Warner  would  not  retain  the 
six-tenths  and  therefore  •  the  defendants 
could  not  obtain  theiir  one-tenth  interest  in 
respect  of  that.  McMartin  entered  into  the 
other  agreement  with  reference  to  tlie 
Mother  Lode,,  under  which  he  agreed  to  pay 
$60,000  and  to  satisfy  the  bond.  The  result 
of  these  two  agreements  would, be  thalt  the 
defendants  would  receive  only  $135,000  in 
cash.  Clement,  J.,  at  the  trial  was  of 
opinion  that  the  effect  of  the  agreement  was 
that  they  should  be  paid  10  per  cent., 
$13,500,  and  not  the  $18,000  mentioned  in 
the  document,  because,  as  he  said,  it  was 
only  to  be  ten  per  cent,  of  the  amount  to  be^ 
paid  as  arranged  in  any  subsequent  agree- 
ment:— ^Beld,  on  appeal,  that  the  trial  judge 
was  right.  Buthrawff  v.  Black  aM  Warner, 
16  B.C.E,.  359. 

3.   Sale  —  Payment     by     instahnents — 
]'unie  —  Extension    o{  -^—  Consideration.] 

— An  agreement  for  the  sale  of'  min- 
eral claims  provided  for  payments  by 
instalments,  and  contained  a  proviso 
that  '"failure  to  make  any  of  the 
above  payments  to"  render  this  agreement 
Void  as  to  all  parties  thereto,  and  the  said 
(vendues)  can^  quit  at  any  time  without 
being  liable  for  any  further  payments  there- 
under from  such  time  on."  At  the  request 
of  the  vendees  the  vendors,  without  con- 
sideration, extended  the  time  for  payment' 
of  one  of  the  instalments.  After  the  orig- 
inal, but  before  the  extended  period  for  mak- 
ing the  payment,  the  vendees  notified  the 
vendors  that.they  had  quit.  In  an  action 
to  recover  the  amount  of  the  instalment: — 
Held,  that  the  liability  ot  the  defendants, 
the  vendees,  to  pay  the  instalment  in  ques- 
tion was  absolute  upon  the  day  named  in 
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the  original  agreement,  and  remained  unaf- 
feeted  by  the  voluntary  concesaion  of  further 
time  to  pay.  Wehb  v.  Montgomery,  5 
B.C.R.  3^3;    1  M.il.C.  129. 

4.  Smelting  contract.]  —  A  contract 
between  mine  owners  and  smelter  owners 
provided,  inter  alia,  that  the  ores  supplied 
by  the  former  to  the  latter  should  'be 
sampled  within  one  week  after  shipment. 
The  evidence  showed  that  "automatic"  or 
machine  sampling  had  displaced  the  old 
method  of  "grab"  or  "shovel"  sampling,  and 
had  been  in  vogue  for  about  twenty  years: — 
Held,  a  mine  owner's  representative  at  a 
smelter  for  the  purpose  of  watching  the 
weighing  and  sampling  of  ores,  so  that  the 
mine  owner  may  be  satisfied  as  to  the  cor- 
rectness of  the  weight  and  sampling,  has  no 
authority  to  'consent  to  a  method  of  sam- 
pling not  allowed  by  the  contract.  Where 
the  smelter  returns  of  ore  of  average  char- 
acter sampled  either  negligently  or  in  a 
manner  not  contemplated  by  contract,  show 
a  value  below  the  average,  the  probable 
value  of  the  ore  will  be  estimated  by  the 
Court  by  taking  the  average  value  of  a  cer- 
tain number  of  lots  immediately  before  and 
after  the  lots  in  dispute.  Le  Roi  Co.,  Jfo.  2, 
Ltd.  v.'  Northpori  SmeltUng  &  Befining  Co., 
Ltd.,  cmd  The  Le  Roi  Mining  Co.,  Ltd.,  2 

■-M.M.C.  59  r   10  B.C.R.  138. 

5.  Net  proceeds.]-— Under  an  option  to 
purchase  a  mineral  claim  and  develop  the 
same  during  the  term  ot  the  option,  one  of 
the  conditions  was._that  "if  any  ore  is 
shipped  from  the  property  the  net  proceeds 
are  to  be  deposited  to  the  credit  of  the  ven- 
dors .  .  and  to  be  applied  in  part  pay- 
ment to  the  vendors."  Defendant  contended 
that  the  words"  "net  proceeds,"  as  used  in 
the  option,  meant  a  sum  to  be  arrived  at 
after  deducting  from  the  gross  proceeds  the 
cost  of  mining,  delivery  at  the  smelter,  and 
of  smelting:— Held,  on  the  facts,  that  the 
defendant's  rights  in-  respect  of  the  ore 
extracted  from  the  property  were  limited  to 
the  right  to  ship  the  ore  for  the  purpose  of 
conversion  and  were  subject  to  the  condition 
that  the  proceeds  of  such  conversion  should 
be  applied  in  accordance  with  the  ttetms  of 
the  agreement  _  above  mentioned.  Pending 
the  payment  of  the  purchase  price  provided 
for  in  tlie  option,  the  defendant  acquired  no 
right  of  property  in  the  ore  in  "situ,  and 
none  after  extraction  from  the  mine.  TJie 
operation  of  developing  the  property  was, 
pending  the  payment  of  the  purchase  price, 
to  he  done  by  defendant  for  the  owners  of 


the  property,  and  in  shipping  or  dealing 
with  the  ore,  he  was  to  deal  with  it  as  a 
trustee  for  the  plaintiffs,  and  the  proceeds 
would  be  in  his  hands  as  such  trustee. 
Orobe  v.  Do'ylle,  12  B.C.R.  191;  2  M.M.C. 
327^ 

XXVII.    CO-OWNEBS. 

1 .  Co-owner  —  Certificate  of  improve- 
ments.]— A  c(J-owner  may  apply  for  a  certi- 
cate  of  improvements.  Bentley  v.  Bots- 
ford,  8  B.O.K.  128;    1  M.M.C.  454. 

2.  Co-owners  and  adverse  action.]  — 
One  co-owner  of  a  mineral  claim  is  not 
estopped  by  the  result  of  sijch  action  insti- 
tuted by  an  adverse  claiitoant  -  against, 
another  co-owner  who.  has  applied  for  a 
certiflcate  of  improvements.  Sec.  37  does 
not  apply  to  co-owners  of  the  same  claim, 
but  owners  of  conflicting  claims.  Fry  v. 
Botsford,  9  B.C.R.  234;  1  M.M.C.  520. 
Callahan  v.  Coplen,  30  S.C.R.  555. 

3.  Lapsed  certificate.] — The  interest  of 
one  co-owner  who  has  failed  to  renew 
his  certificate  immediately  vests  in  his 
co-owners  pro  rata.  MoNa/ught  v.  Van 
Norman,  9  B.C.R.  131;    1  M.M.C.  516. 

4.  Partner  or  co-owner.] — A  co-owner 
of  an  interest  -in  a  mineral  claim  is  not  in 
the  position  of  a  partner  but  of  a  co-owner. 
Alecoander  v.'  Beath,  8  B.Q.?,.  35;  1  M.M.C. 
333. 

5.  Shares    in    company.  ]^ — An    owner   of  ' 
shares  in  an  incorporated  mining  company 
is  not  the  owner  of  any  part  of  a  mineral 
claim  owned  by '  it.      Granger  v.  Fothering- 
Tiam,  3  B.C.R.  590;    1  M.M.C.  71. 

XXVIII.  Paetnbbship. 

1.  Free  miner's  certificate.]— IJack  of  a 

free  miner's  certificate  does,  not  prevent  a 
partner  in  a  claim  from  recovering  his 
share  of  the  proceeds"  of  a  sale  thereof  by 
his  co-partner  though  Jie  held  no  certifi- 
cate when  the  action  was  brought,  having 
allowed  the  one  he  held  up  to  the  time  of 
the  sale  to  lapse.  McNerhanie  v.  Archi- 
bald, 6  B.CR.  260;  I  M.M.C.  320;  29 
S.C.R.  564. 

2.  Co-owners.]  —  Where  parties  are 
working  placer  claims  together  it  takes 
very  little  evidence  to  show  that  they  have 
become  co-partners  as  well  as  co-owners. 
Sabin  v.  Finer  Greek  Power  Co.,  Ltd.,  2 
M.M.C.  141. 

3.  Parol  establishment  of  agency,]^ — 
The  interest  of  a  free  miner  in  his  mineral 

.claim  is  an  interest  in  land,  and  an  agree- 
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ment  npt  in  writing  respecting  it  cannot  be 
enforced.  Where  one  person,  on  behalf  of 
another,  locates  and  records  a  claim  in  his 
own  name,  the  Court  will  compel '  him  to 
transffer  the  claim  to  his  principal.  Fero 
V.  Hall,  6  B.C.R.  421 ;    1  M.M.C.  238.     , 

4.  Parol  agreement  for  partnership.] — 

Plaintiff  having  discovered  "mineral  float" 
communicated  its  situation  to  the  defendant 
upon  a  verbal  agreement  by  the  latter  that 
ill  the  event  of  his  thereby  discovering  the 
ledge  and  loeatijjg  a  mineral  claim,  the 
plaintiff  should  be  "in  on  it": — ^Held,  that 
the  words  "in  on  it"  imported  an  agreement 
to  give  the  plaintiff  an  interest  in  the  nature 
of  a  partnership  or  co-ownership;  tha>t,  in 
the  absence  of  anything  in  a  partnership 
contract  to  the  contrary,  the  presilinptioji  of 
law  is  that  the .  partnership  ^ares  are 
equal,  and  that  the  contract  was  not  void 
for  uncertainty.  Wells  v.  Petty,  5  B.C.R. 
353;    1  M.M.C.  147. 

5.  Account  —  Development  work, 
expense  of — Co-o«rners  and  partners — 
Repayment  —  Ore.] — Partners  and  co- 
owners  in  a  mineral  claim  entered  into  an 
agreement  by  which  one  of  the  partners  and 
co-owners  was  to  advance  to  his  co-partner 
in  cash  the  amount  of  their  respective  shares 
of  the  expenses  of  certain  development  work, 
and  to  be  repaid' the  loan- with  interest  out 
of  the  proceeds  of  ore  shipped,  from  'the  claim, 
the  principal  and  interest  not  to  stand  as  a 
charge  against  the  interests  of  the  partners 
in  the  claim:: — ^Held,  that  taken  as  a  whole 
the  agreement  could  not,  in  the  absence  of 
express  stipulation,  be  construed  to  exclude 
the  lender  from  his  ordinary  right  to  com- 
pel the  borrowing  partners  to  ultimately 
account  to  him  for  his  advances  of  their 
share  of  the  expenses.  Marino  y.Sproat, 
I  M.M.C.  481. 

6.  Partnership.  ]-^M.  was  a  member  of 
and  held  a  controlling  interest  in  a  mining 
partnership.  He  was  not  formally  appointed 
foreman,  but  appears  to  have  been  permitted 

,  to  manage  its  affairs  in  the  matters  in  ques- 
tion, and  appointed  one  G.  superintendent,- 
who  ordered  certain  goods  from  M.  for  the 
partnership.  '  He  also  supplied  other  goods 
to  the  partnership,  accounts  for  which  were 
passed  at  a  meeting  of  the  partnership: — 
Held,  affirming  the  registrar's  certificate 
made  upon  taking  the  accounts  under  the 
decree  allowing  the  items  to  M.,  that  sec. 
126  of  the  Aet  does  not  preclude  a 
mining  partnership  from  contracting  liabili- 
ties otherwise  than  upon  the  order  of  a  duly 


appointed  foreman.  That  as  to  the  items 
passed  at  meetings  of  the  partnership,  it 
was  estoped  from  disputing  its  liability. 
Gray  v.  McCdllum,  5  B.C.E.  462;  ^1  M.M.G. 
206.  . 

7.  Proof  of.] — ^The  plaintiff  alleged  that 
the  defendant,  being  his  partner,  boi^ht 
land  for  the  use  of  the/partnership: — ^Held, 
that  there  was  not  sufficient  proof  of  the 
partnership  to  enable  the  Cpurt  to  declare 
the  defendant  a  trus<;ee  for  the  partnership. 
Brown  v.  Grady,  6  B.C.R.  190.  _. 


XXIX.  Statute  of  Ebauts. 

1.  Partnership.] — A  partnership  may  be 
formed  by  a  parol  agreement  notwithstand- 
ing that  it-ie  to  deal  in  land,  the  Statute 
of  Frauds  not  applying  "to  such  a  case. 
McNerhanie  v.  ArcUbald^6  B.C.R;  260;  1 
M.M.C.  320;    29  S.C.R.  564. 

2.  Pleading.]— To  maintain  the  defence 
of  the  Statute  of  Frauds  in  an  action  to 
enforce  an  agreement,  for  the  sale  of  a  min- 
eral claim,  both  the  appropriate  section  of 
that'  statute  and  of  the  Mineral  Act  must 
be  pleaded.  Where  such  an  agreement  is 
alleged  in  the  stg,tement  of  claim  and 
admitted  in  the  defence,  the  objection  rest- 
ing on  tlje  statute'  is  waived.  Bttissi  v. 
ffroim,  5  B.C.R.  380;    1  M.M.O.  195. 

3.  Interest  in  le^nd-^— Agent — Trustee.] 
— The  interest  of  a  free  miner  in  his  rilin- 
eral  claim  is  an  interest  in  land,  and  a 
parol  agreement  respecting  it  cannot  be 
enforced.  An  agent  who,  pursuant  to  a 
parol  agreement,  locates  in  his  own  name,  a 
.mineral  claim  for  his  principal,  will,  if  he 

repudiate  the  trust,  be  declared  a  trustee 
for  such  principal.'  Fero  v.  Hall,  6  B.C.R. 
421;    i'm.M.C.  238.  ' 

4.  Interest  in  land  —  Trustee  t —  Plead- 
ing.]— Whether  or  not  an  interest  in  a  min- 
eral claim  is  an  interest  in  land  within  the 
meaning  of  the  Statute  of  Frauds  is  doubt- 
ful, but  under  iihe  circumstances  the  defend- 
ant was  a  trustee  for  the  plaintiff,  and  could 
not  set  up  said  statute  as  a  defence  against 
him.  If  the  title  to  a  mineral  claim  is  an 
interest  in  land  within  the  Statute  of 
Frauds,  it  is  so  only  by  reason  of  the  Min- 
eral Act,  and  in  order  to  take  advantage  of 
the  defence  of  the  Statute  of  Frauds,  the 
Mineral  Act  should  also  be  pleaded.  Wells 
v.  Petty,  h  B.C.R.  353;    1  M.M.C.  147. 

5.  Trust — Location — ^Agent.] — An  agent 
who  locates  in  his  own  name  a  mineral 
claim  for  his  principal  cannot,  if  he  repudi- 
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ate  the  trust,  in  the  absence  of  any  writing 
to  satisfy  the  Statute  of  Frauds,  be  declared 
a  triistee  for  'such  principal.  Sunsh^e, 
Ltd.  V.  GvMmmgham,  1  M.M.C.  286. 

6.  Description  — r  Signature^  —  Oliver 
Furry  located  certain  niineral  claims  under 
an  arrangement  made  in  1898  with  one  L.  J. 
Boscowitz  on  a  basis  of  Furry  having' a  non- 
assessable half-interest.  Certain  claims 
knowli  as  the  "Queen,"  "Empress"  and  "Yio- 
toria>i'  were  located  by  Furry  purstlant  to 
this  understanding.  When  the  memoran- 
dum of  the  arrangement  of  1898,  and  a  fur- 
ther memorandum  conveying  a  half  interest 
in  the  claims  was  beiijg  drawn  up,  Bos- 
cowitz, at  the  request  of  Furry,  signed  the 
firm  name  of  "J.  Boscowitz  &  Sons."  The 
latter  memoranduin,  made  in  May,  1899, 
was  recorded  with  the  Mining  Recorder  in 
April,  1901.  .  Sec.  50  of  the  Mineral  Act 
provides  that  transfers  of  mineral  claims, 
or  interests  therein  shall  be  in  writing, 
signed  by  the  transferor,  or  his  agent 
authorized  in '  writing,  and  recorded  with 
the  Milling  Recorder,  and  if  signed  by  an 
agent,  the^  authority  of  such  agent  shall  be 
recorded  before  the  record  of  such  transfer. 
In  June,  1900,  Boscowitz  and  Furry,  after 
a  consultation  relatiye  to  handling  and 
controlling  the  property  generally,  went 
together  to  a  solicitor  who  drew  up  a  docu- 
ment allotting  to  Furry  a  one-fifth  interest 
in  the  claims  already  mentioned  along  with 
certain  other  claims,  in  lieu  of  the  half 
interest  previously  arranged  upon.  This 
document  was  signed  by  L.  J.  Boscowitz  but 
not  by  Furry: — ^Held,  on  appeal,  per  Irving, 
J.,  that  the  document  of  May,  1899,  was  a 
conveyance  of  a  on&Jialf  interest  in  the 
claims  mentioned  therein  to  Furry.  Per 
Martin,  J.:  That  in  signing, the  name  "J. 
Boscowitz  &  Sons,"  there  was  no  element  of 
mistake  on  the  part  of  L.  J.  BoscDwitz,  who 
thereby  gave  a  deliberately  incorrect  signa- 
ture which  had  no  legal  effect  lis  regards 
those  it  purported  to  bind,  and  consequently 
no  interest  in  the  mineral  claims  was  con- 
veyed to  Furry.  '  Per  Clement,  Jr :  The 
Statute  of  Frauds  and  sec.  50  of  the  Mineral 
Act  were  a  fatal  bar  to  the  enforcement  Of 
the  document  of  June,  1-900,  reducing 
Furry's  interest  to  a  one-fifth;  while,  on 
the'  other  hand  neither  of  them  stood  in  the 
■rt^ay  of  the  enforcement  of  the  document  of 
May,  1899,  conveying  to  Furry  a  one-half 
interest  in  the  three  claims  therein  men- 
tioned.     McMeekm  v.  Fv/rry,  13  B.C.R..  20. 


7.  Subsequent     parol     agreement.]   — 

Where  there  is  a  valid  written"  agreement 
for  the  sale  of  a  proportionate  interest  in 
a  mineral  «cjaim,  a  subsequent  tmsigned 
agreement  reducing  the  amount  of  the 
interest  is  ineflFectual  to  vary  the  original 
agreement.  McMeekm  v.  Furry,  13  B.C.R. 
20;    39  S.C.R.  378. 

8.  Signature.] — A  signature  deliberately 
made  in  another's  name,  and  not  as  agent 
for  such  other,  is  sufficient  to  bind  the 
signer  as  a  party  to  be  charged,  if  he 
intended  to  be  bound  thereby  as  far  as  pos- 
sible.     McMeekm  v.  Furry,  2  M.M.C.  432. 

XXX.  Placer  '  CLAtMS. 

1.  Representiition  work.]  —  In  July, 
1898,  the  plaintiff'  located  and  obtained  a 
Crown  grant  for  placer  mining  in  respect 
of  a  claim,  and  on  the  25th  January,  1898, 
one  Mensing  located  a  claim  and  recorded 
it  the  next  day,  and  on  the  succeeding  27th 
October,  a  few  minutes  after  midnight  of 
the  26th,  the  defendant  re-located  it  as 
groimd  abandoned  and  open  to  occupation 
on  the  gi'ound  of  non-representation.  The 
two  claims  overlapped.  On  the  10th  Novem- 
ber, 1898,  the  defendant  obtained  her  Crown 
grant  for  placer  mining  covering  the  ground 
in  dispute  and  being  a  rerlocatiou  of  Men- 
sing's  old  claim.  The  Gold  Commissioner 
had  made  a  rule  that  three  months'  work  in 
the  year  was  sufficient,  and  by  the  regula- 
tions a  claim  was  deemed  abandoned  after 
it  had  remained  un worked  on^  working  days 
for  the  space  of  72' hours: — ^Held,  that  the 
defendant's  Crown  grant  must  prevail  over 
that  of  the  plaintiff.  Victor  v.  Butler,  8 
B.C.R.  100;    1  M.M.C.  438. 

2.  Forfeiture.]  - — Where  mining  ground 
is  held  from  the  Crown  under  a  lease  which 
is  subject  to  forfeiture  for  non-compliance 
with  its  terms  and  conditions,  the  Crown 
alone  can  declare  a  forfeiture  and  re-enter 
for  breach,  or  waive  the  forfeiture.  Free 
miners  in  general  are  strangers  to  such  a 
lease  and  have  no  rights  under  or  over  it. 
Cessation  of  mining  operations  for  want  of 
funds  is  not  proof  of  intention  to  abandon, 
even  if  that  question  could  be  raised  by 
strangers  to  the  /lease.  The  act  of  record- 
ing a  elaitu  is  the  act  of  the  party  and  not 
of  the  Crown,  so  cannot  operate  as  a  re-de- 
mise of  ground  already  leased  by  the  Crown. 
Canadian  Compam/  v.  Grouse  Greek  Flume 
Co.,  Ltd.,  1  M.M.C.  3. 

3.  Location  —  Record  —  Power  of  Gold 
Commissioner.]— A   placer   claim   may   be 
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located  on  a  lode  claim.  Upon  a  locator  of 
a  placer  cl'aim  tendering  to  the  proper  officer 
the  proper  documents  in  due  form,  accom- 
panied by  the  proper  fee,  he  ij  entitled  to 
obtain  a  record  for  the  claim,  and  such  offi- 
cer has  no  discretion  in  the  issuance  thereof. 
Where  a  record  is  not  granted  to  a  locator 
in  due  course  he  shall,  under  the  remedial 
provisions  of  sec.  19  o^  the  Placer  Mining 

^Act,  1901,  be  deemed  to  'have  had  such 
record  issued  to  him  at  the  time  of  his 
application  therefor.  The  validity  of  a 
placer  mining  record  primarily  depends 
upon  the  mere  belief  of  the  locator,  based 
upon  indications  he  has  observed  on  the 
claim,  in  the  existence  of  a  deposit  of 
placer  gold  therein.  Where  the  holder  of 
a  placer  claim  is  prevented  from  propej:!^ 
representing"  it  by  the  wrongful  act  of  Hhe 
Gold  Commissioner,  he  will  be  excused  from 
the  consequences  of  such  failure  to  represent. 
The  Gold  Commissioner  has  no  authority,, 
either  under  see.  128,  sub-sec.  (g),  of  the 
Placer  Mining  Act,  or  otherwise,  to  change 
the  entire  location  of  a  placer  claim,  and  an 
order  to  that  eflfeet  is  one  made  wholly  with- 
out jurisdictioii  and  absolutely  null  and 
void.  Tcmghe'v.^Morgan,  2  MM.O.  118;  11 
B.C.R.  76. 

4.  Conviclion.]  —  A  conviction  under 
sec.  144  of-the  Placer  Mining  Act  for  refus- 
ing to  obey  a  lawful  order  of  the  Gold  Com- 
missioner cannot  stand  if  the  order  be  in 
excess  of  his  jurisdiction,      R.   v.   Tanghe, 

■  2  M.M.C.  139. 

Foe  Leave  of  Absence,  see  XIV. 
Fob  Close  Season,  see  .35V. 


XXXI.  Coal  Li6bnses, 

1.  Prospecting  license— Lease — Powers 
of  Chief  Commissioner  and  Minister — 
Jurisdiction.] — T^e  Legislature  Taka  not,  by 
sec.  12  of  the  Coal  Mines  Act,  authorized 
the  establishment  of  any  regulations,  condi- 
tions or  restrictions  depriving  a  license 
granted  pursuant  to  sees.  2  and  3  of  its 
characteristic  of  exolusiveness  over  the  area 
to  which  such  license  applies.  The  Chief 
Commissioner  cannot  modify  the  conditions 
precedent  .prescribed  by  sees.  2  and  3. 
In  performing  their  functions  under  the 
statuie,  the  Chief  Cordmissioner  and  the 
Assistant  Commissioner  do  not  act  as  agents 
of  the  Crown  but  as  mandataries  of  the 
statute.  Sec.  12  does  not  contemplate  the 
granting  of  licenses  by  the  Lieutenant-Gov- 


ernor-in-Council ;  it  contemplates  the  appli- 
cation to  and  the  granting  of  a  license  by 
the  Chief  Commissioner  under  sees.  2  and'Si 
The  powers  of  the  Lieutenant-Governor-in-. 
Council  do  not  extend  to  the  prohibition  of 
the  grant  of  licenses  over  reserved  lands.  A 
grant  of  the  power  to  regulate, -or  to  impose 
conditions  or  restrictions  does  not  import  a 
grant  of  th.e  power  to  prohibit.  Sec.  9  of 
the  Coal  Mines  Act  is  limited  to  disputes 
between  adverse  claimants  in  respect  of  (1)  , 
the  right  or  title  to  a  license  acquired  or 
sought  to  be  acquired;  or  (2.)  in  respect  of 
right  or  title  to  any  claim  acquired  or 
sought  to  be  acquired  under  the  A.et. 
Semble,  the  word  "claim"  stands  for  "area 
of  land,"  and  is  equally  applicable  to  the 
area  of  land'  included  in  a  license  as  it  is 
to--  that  included  in  a  lease.  Baker  v. 
Smart;  Leckie  v.  Watt,  12  B.C.R.  129;  2 
M.M.C.  373. 

2.  Prospecting  license^Crown  grant — 
Application  for  — ^Waiver  —  Laches — ^Evi-  , 
dence — Certificate  —  Statutory  prelimin. 
arles — ^Abandonment.] — Petitioners  held  a, 
prospecting  license  for  coal  over  2,500  acres 
of  land  under  the  Mineral  Ordinance,  1869, 
and  applied  for  a  Crown  grant.  In  support 
of  their  claim  they  relied  on  a  certificate  of 
the  Assistant  Commissioner,  of  Lands  and 
Works  that  they  had  duly  posted  notice  of 
their  application,  and  "that  no  objection  to 
the  issue  of  such  grant  had  been  substan- 
tiated":— Held,  ( 1)  That  the  certificate  was 
not  in  accordance  with  the' Act;  (2)  That 
the  certificate  of  an  Assistant  Commissioner 
was  not  conclusive  evidence  of  compliance 
with  the  statutory  condition?,  and  the  pre- 
sumption arising  from  the  certificate  could 
be  rebutted;  (3)  That  the  department  could 
not  dispense  with-  the  performance  of  pre- 
liminary conditions  imposed  by  the  Legis- 
lature; (4)  That  in  a  proceeding  to  enforce 
specific  performance  by  the  Crown,  unrea- 
sonable d^ay  oh  the  part  of  the  petitioners 
is  fatal  to  the  application;  (5)  On  thC 
facts,  that  the  claim  has  been  abandoned. 
Quaere,  whether  -  to  entitle  prospecting 
licensees  to  a  Crown  grant  of  coal  lands 
under:  the  Mineral  Act,  it  is  not  essential 
that  they  should  have  foUnd  coal  jon  the 
land  selected  by  them  for,  purchase.  Peck 
v.  Reginam,  1  B.C.R.,  Pt.  II.,  11;  1  M.M.C. 
13. 

3.  Prospecting  licenses  —  Abandon- 
ment.]— ^Where  applicants  for  a  prospect- 
ing license  take  no  steps  tp  enforce  their 
■alleged  rights  thereto  for  a  period  of  nine 


641 


MINES  AKD  MI]S"ING 


642 


yeajs  after  the  refusal  of  tlie  proper  officer 
to  entertain  their  application  they  will. be 
deemed  to  have  abandoned  it,  and  the 
obtaining  of  a  special  license  issued  under 
the  Order-in-Council  of  the  4th  of  June, 
,1904,  "floes  not  assist  them.  In  re  Baker,  2 
M.M.C.  530. 

4,  Location  lines.j^IJocation  lines  must 
run  true  north  and  south  and  true  east  and 
west.     Ibid. 

5.  Stake  or  post.]  —  A  tree  stump 
properly  squared  may  be, used  as  a  stake  or 
post  in  making  location.     Ibidtr 


XXXII.   INTEBPEETATION. 

1 .   Crown   grant^^ — De  facto   minerals — 
Rock    in    place.]  —  (1^   The    doctrine    of 
implied  surrender  by  conduct  does  not  apply 
to  a  valid  Ipcation,  ajjd  the  only  abandon- 
ment   by    which    the    owner    can    be    con- 
cluded  is   that  by  notice   of  abandonment 
given  by  him  to  the  Crowii  under  sec.  27 
of  the  Mineral  Act  Amendment  Act,  1892; 
(2)     The    exception    from    the    plaintiff's 
'Crown    grant    of    "lands   held    as    mineral 
claims,"   means   de   facto   claims,  .juni  the 
word  "lawfully"  cannot  be  imported;     (3) 
A  claimant  to  the  land  as  land  has  no  status 
to  question  the  due  performance  by  the  free 
miner   of   the    conditions   required   by   the 
Crown   as  pre-requisite  to   his   ri^ht  to   a 
valid   location  thereon;     (4)    The   require- 
ment of  a  bond  by  sec.  10  of  the  Act  of  1891 
is  a  directory  provision  for  the  protection' 
of  the  land  owner,  and  is  not  a  pre-requisite 
to  tlie  acquisition  by  the  miner  of  mineral 
rights  from  the  Crown;  ,(5)  The  discovery 
„of  a  mineral  vein  or  lode  is  not  essential  to 
a,  valid  location — "rock  in  place"  is   suffi- 
cient;    (6)    The  words  "rook  in  place"  are 
satisfied  by  rock  in  ^itu,  bearing  valuable 
deposits    of    mineral,    altjiough    not    lying 
between  defined  walls,  or  in  a  vein  or  ledge; 
iX)  A  certificate  of  "improvements  is  a  bar 
to  those  claiming  adversely  to  the  validity  of 
the  location  in  any  right  and  on  all  gi-ounds 
except  fraud ;    (8)  The  expression  "valuable 
deposits    of    mineral"    means    "capable    of 
being  valued,"  not  '/costly";     (9)    If  it  is 
proposed  to  attack  a  certificate  of  improve- 
ments  obtained   since   issue   of   writ,   that 
issue  must  "be  raised  on  the  pleadings.     Nel- 
son  and   Fort    Sheppard   Railway    Co.   v. 
Jferry,  1  M.M.C.  161;    5  B.C.R.  396. 

2.   Minerals — "Rock   in   place" — "Valu- 
able   deposit"  —  Certificate    of    improve- 


ments—Bar— ^Fraud.]— The  discovery  of  a 
mineral  vein  or  lode  is  not  essential  to  a 
valid  location;  "rock  in  place"  is  sufficient. 
The  words  "rock  in  place"  are  satisfied  by 
rock  in  situ  bearing  valuable  deposits  of 
mineral, , although  not  lying  between  defined 
walls  or  'in  a  vein  or  ledge.  A  certificate 
of' improvements  is  a  bay  to  those  claiming 
adversely  to  the  validity  of  the  location  in 
any  right,  and  on  all  grounds  except  fraud. 
The  expression  "valuable  deposits  of  min- 
eral" means  "capable  of  being  valued/'  not 
"costly."  Nelson, ,  etc.,  Railway  Go.  v. 
Jerry,  5  B.O.R.  396;    1  M.M.C.  161. 

3.  "Adverse  proceedings."  ]-r-i'«™'op  V. 
Saney,  7  B.GJl.  1,'305;    1  M.M.C.  369. 

4.  "At  the  instance"— "At  the  request."] 

— Anderson  v.  Qodsal,  7  B.C.B,.  404;  1 
M.M.C.  416.  ^  "      , 

5.  "Costly."] — Nelson  and  Fort  Shep- 
pard  Railway  Co.  v.  Jerry,  5  B.C.E.  396;  1 
MJM.C.  161. 

6.  "Discovery."  ]^-iMcA(irds  v.  Pribe,  5 
B.C.E.  362;    1  M.M.C.  156. 

i.  "Falling  material."] — MoKelvey  v.  Le 
Roi  Mining  Co.,, 9  B.C.E.  62;    1  M.M.C.  477. 

8.  "In  on  it."]  —  Wells  v.  Petty,  5 
B.C.E.  353;    1  M.M.C.  147. 

9.  '^In  the  office."]— Ee  Water  Clauses 
Consol.  Act,  8  B.C.E.  374;    1  M.M.C.  422. 

,  10.  "Lands."]  —  Attorney-General  of 
British  Columbia  v.  Attorney-General  of 
Canada,  14  A.C,  295;  14  S.C.E.  345;  1 
M.M.C.  52;  BaAnbridge  v.  Esquimalt  and 
Na/naimo  Railway  Company,  1896,  A.C.  561 ; 
4  B.C.R.  181;    1  M.M.C.  98. 

11.  "Rock  in  place."] — Nelson  and  F'ort 
Sheppard  Railway  Co.  v.  Jerry,  5  B.C.E. 
396;    1  M.M.C.  161. 

12.  "Trial."] — See  Dunlop  v.  Honey,  7 
B.C.E.  300;    1  M.M.C.  344. 

13.  "Claim."]— The  word  "claim"  means 
an  aijea  of  land,  and  is  equally  applicable 
to  the  area  included  in  a  license  as  to  that 
included  in  a  lease.  Baker  v.  Srna/rt,  12 
B.C.E.  129. 

14.  "Mine" — "Placer  mine."]— "Mine," 
"placer  mine,"  and  "diggings"  are  synony- 
mous terms  under  the  Placer  Act.  Qinaca 
V.  McKee  Consolidated  HydrauUc,  Ltd.,  11 
B.C.E.   481. 

15.  "Mineral  in  place."] — Manley  v. 
Collom,  32  S.C.E.  371;  8  B.C.E.  153;  1 
M.M.C.  487. 

See  ,Tbespass. 

See  Watees  and  Watercoukses. 
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MISREPRESENTATION    AND 
FRAUD. 

I.  Innocent  Miskbpbesentation,  643. 
ir.  How  Made:    In  Wbiting,  643. 
III.  Dtjtt  op  DiscrosuBB,  643. 
IV.  i^EAUD  OF  Thibd  Peeson,  644. 

V.    COLLTJSION,    644. 

,  VI.  Fbaxjds  OP  Agents,  645. 
VII.  Estoppel,  646. 

I.  Innocent  Misbepeesentation. 

1.  Executed  contract.]  —  An  executed 
contract  for  the  sale  of  an  interest  in.  land 
will  liot  be  rescinded  for  an  innocent  mis- 
representation. Pope  V.  Cole^  B.C.R.  205 ; 
29  S.C.R.  291. 

2.  Material  misrepresenttition.]  * —  An 
action  by  .a  vendor  to  enforce  a  contract  for 
the;  sale  of  a  business  fails  where  it  appears 
that  the  purchasers  were  induced  to  enter 
into  the  contract  by  the  material  misrepre- 
sentations of  the,  vendor,  though  innocently 
made.     Kidd  v.  Nelson,  18  B.C.K.  217. 


' '      II.  How  Made  ;    In  Weitinq. 

Lord  Tenterden's  Act.] — ^An  agent  in 
recommending  a  loan  upon  mortgage 
security  upon  lands  represented  lo  plaintiff 
that,  the  borrower  "wa^  a  hard  working, 
industrious  farmer,  who  would  be  sure  to 
pay  his'  interest  money  as  it  fell  due,"  and 
also  made  certain  representations  concern- 
ing the  value  of  the  lands.  The  defendants 
pleaded  Lord  Tenterden's  Act,  and  main- 
tained that  the  representations  were 
incapable  of  being  separated,  and  that  not 
being  in  writing,  the  action  did  not  lie. 
Lord  Tenterden's  Act  applies  to  represen- 
tations affecting  the  financial  standing  and 
credit,  of  a  person,  -and  not  to  such  state- 
ments as  were  made  here  that  H,  was  a 
thrifty,  hard  working  man.  Those  state- 
ments may  be  absolutely  true,  without 
affecting  his  pecuniary  position.  The  loan 
was  not  advanced  on  his  thrift,  but  on  the 
value  of  the  security  offered.  Wolley  v. 
Lowenberg,  Karris  &  Co.,  3  !^.C.R,  416;  25 
S.e.E.  51.^ 


III.    DUTT  or  DlSdLOStTEB. 

Freight  rates.]  —Plaintiff  CtJtopany,  a 
British  Columbia  concern,  sought  from  the 
defendant  Company's  agent  at  Seattle, 
Wash.,  U.S.A.,  information  as  to  the  rate 
on  plaster  from  a  point  in  Kansas,  and  was 


given  a  certain  figure  per  ton.  There  w.as 
some  dispute  as  to.  whether  the  rate  quoted 
was  from  Kansas  to  Seattle  '(according  to 
defendant  Company's  contention)  or  to 
Vancouver,  B.C.  (according  to  plaintiff 
Company's  contention),  but-  a  letter  from 
an  official  of  defendant.  Company  confirm- 
ing the  quotation  of  a,  rate  to  Vancouver 
was  put  in  evidence.  There  was  no  evi- 
dence that  there  had  been  any  carelessness 
or  recklessness  shown  in  giving  the  infor- 
mation:— Held,  that  an  action  of  deceit  did 
not  lie  in  the  circumstances: — ^Held, 
further,  that  there  "is  no  duty  cast  upon  a 
common  carrier  to  give  correct  verbal  infor- 
mation as  to.  rates.  The  Qillis  Supply 
Company/,  Limited,  v.  The  Chicago,  Mil- 
waukee and  Puget  Sound  BaiVway  Company 
(Wo.  g),  16  B.CE.  254. 


IV.  Peaud  op  Thied  Peeson. 

Location  of  mineral  claim. ]-7-W^  sold 
certain  mineral  claims  called  the  Big  Four 
group  to  A.,  who  sold  in  turn  to  the 
defendants,  after  which  W.,  as  agent  for  the 
plaintiff,  located  a  fraction  between  two  of 
the  claims  in  the  plaintiff's  name: — ^Held, 
that  defendamte  had  no  right  to  the  frac- 
tion in  the  absence  of  proof  of  fraud  by  W., 
and  that  the  plaintiff  was  a  party  thereto^ 
and  held  ^  also,  that  the  defendants  could 
not  invoke  against  the  plaintiff  a  state- 
ment in  a,  bill  of  sale  from  H.  to  W".,  that 
the  ends  of  the  two  claims  between  which 
the  fraction  in  question  was  located 
adjoined  each  other.  Gibson  v.  MoArthur, 
1  M.M.C.  382;  7  B.C.E,.  59l 


V.  Collusion. 

Companj-^Fraudulent  sale  by  directors 
of  assets  of.] — In  an  action  to  set  aside 
a  sale  of  a  mineral  claim  on  the  ground 
that  the  sale  was  a  sham  sale  for  the  bene- 
fit of  the  purchaser  and  the  directors,  and 
that  the  stated  consideration  was  not  paid 
and  the  trial  judge  found  that  the  sale 
was  made  at  a  price  so  inadequate  as  to 
show  an  intention  to  benefit  the  purchaser 
at  the  expense  of  the  shareholders: — ^Held, 
on  appeal,  that  on  the  finding  of  the  trial 
judge,  the  sale  should  be  set  aside.  Per 
Irving  and  Martin,  JJ. :  The  provisions  of 
sec.  2  of  the  Companies  Act  Amendment 
Act,  1893,  rpspeoting  the  mode  of  sale  of  a 
company's    assets    are "  enabling    arid    not 
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restrictive.     Darnel   v.    Gold   Hill   Mmmg 
Compsmy  {Foreign),  6  B.C.E.  495. 


VI.    IFBADBS    01'    ASENTS. 

i.   Transfer  of  shares.'] — V.  entered  itttb 
a   ooidtiaet   to  ,  ptirehase    for    re-sale    the 
unissued   sKares   of   a   foreign   joint   st»ok 
company  on  the  term,  amongst  other,  that 
subscriptions  were  to  be  madefripm  t'im^  to 
time  as  sales. were  made.     It  was  further 
provided  that  jihe  company   should   accept 
all  offers  for'  shares  received^through  V.  at 
the  price  of  $15  per  share;  that  V.  should 
sell  the  shares  for  $20  eaeji;  -that  V.  should 
"pay    for   t^e   stock    so    ordered   with,  the 
proceeds '  of  sales  made  by  him  or  through 
his  agency;   and  that  the  contract  sHould 
continue  in  force  so  long  as  the  comp^,ny 
had   any   unissued   shares.      The   company 
also  gave  V.  authority  io  establish  ;:ag£Sncies 
in  Canada  in,  connection  with  its  accident 
insurance  btisinesa  and  to  apjpoint  medical 
examiners  there.    At  the  time  the  company 
had  no  ^license  to  carry  on  the  business  of 
insurance  '^in   CJanada,   nor   any   immediate 
intention  of  making  arrangements  to  do  bo, 
and  V.  was  an -official  of  the  company  and 
was  aware  of  these  facts.    V.  appointed  the 
plaintiff  the  sole"  medical  examiner  of  the 
company  for  Vancouver,  assuring  him  that 
the  company  would  commence  to  ^caf  ly  on 
its  ■  accident     insurance     business     there 
within    a     couple  j_  of    months,     and.    then 
obtained-  from    him    a    subscription    foj-    a 
number  of  /Shares  of  the  company's  ^is^edi, 
-  capital,  which  were  paid  for  partly  by  the 
plaintiff's    cheques,    payable    to    the    com- 
pany, and  as  to  the  balance  by  a  series. of 
pronlissory  notes  falling   due   from   month 
to   month   following  the   date   of   the   sub- 
scription- and  payable  to  V.  a  number  of 
shares  equal  to  those  so  subscribed  for  by 
the  plaintiff  were  then  transferred  to  Mm 
^by  y.  out  of  the  allotment-  made  to  hiin 
under   his  contract,   the  certifleajes  being 
obtained   from  the  company  by  V,  in  i  the 
name  of  the  plaintiff,  but  the  company  did 
not  fafmally,  accept  the  plaintiff's  subscrip- 
tion nor   issued  any  sharea  to  him  tbere- 
imder.     The  company    did    not    commencfe 
business    in    Vancouver    within    the    time 
specified  by  V.,  nor  did  it  obtain  a  license 
to  carry  on  the  business   of  insurance  in 
Canada  until  many  months   later.     In  an 
action  by  the  plaintiff  to  recover  back  the 
money  he  had 'p^id  and  for  the  cancellation 
and  return  of  the  iiotes,  it  wa^  held  that 


in  the  transaction  which  had  taken  place  , 
V.  was  the  company's  agent;  that  the  com- 
pany, bonsequently,  was  responsible  for  the 
deceit  practised  in  procuring  the  subscrip- 
tion; that  <  there  had  been  noy  contract  for 
the  purchase  of  shares  concluded  between 
the  company  and  the  plaintiff,  that  the 
object  of  the  plaintiff's  subscription  was 
not  satisfied  by  the- transfer  of  V.'s  shares 
to  him,  ind  tjiat  he  was  entitled  to  recover 
back  the  money'  he  had  paid  and  to  have 
the  notes  returned  for  cancellation.' 
Thompson  v.  The  Trdernational  GasuAlty 
Co.,  48  S.C.R.  167. 

2.  Conspiracy.] — C,  a  policy-holder  of 
a  fire  insurance"  company,  conspired  with 
H.,  their  local  agent,  to  defraud  the  com- 
pany. C.  handed  in  to  H.,  for  transmis- 
sion to-  the  company,  an  .^unfounded  claim 
for  /  pretended  losses  by  fire,  supported  by 
his  (C.'s)  statutory  declaration,  the  whole 
being  false  to  the  knowledge  of  iS,  Upon 
this  C  obtained  the  money  through  -H.  , 
from  W.  &  Co.,  the  general  agents  of  the 
company: — Held,  (1)  The  knowledge  of 
their  agent  H.  of  the  falsity  of  the  pretence 
could  not  be  imputed,  as  the  knowledge  of 
W.  &  Co.,  or  the  company,  so  as  to  effect 
the  ■criminality  of  C.  (2)  The  fact  that  C. 
and  H.  might  have  been  indicted  for  con- 
spiracy to  defraud  was  immaterial,  Regvna 
V.  Ctaric,  2  B.C.II.  191. 

3.  Purchase  of  land.] — ^In  an  action  for 
the  return  of  money  paid  on  a  contrtuct  for 
the  purchase  of  land,  on  the  ground,  inter 
alia,  of  misrepresentation  by  the  agent  of 
the  vendor: — Held,  in  the  circumstances, 
that  plaintiff  was  entitled  to  be  refunded 
his  money.  Dimn  v.  Aleoe'ander,  17  B.C.K.. 
347.  '   "      '       '     . 

4.  Failure  of  proof.] — ^In  an  agreement 
respecting  certain  timber  licenses,  defendant  - 
S.  was  empowered  to  dispose  of  the  licenses, 
pursuant  to  the  terms  of  the  agreement, 
without  reference  to  his  associates  and 
cestui  qui  trustent'.  Morrison,  J.,  at  the 
trial,  dismissed  plaintiffs'  action  for  can- 
cellation of  the  agreement  on  the  ground 
that  the  fraud  and  misrepresentation 
alleged  had  not  been  proved: — Held,  that 
the  action  J  was  rightly  dismissed.    Bingham 

V.  Shumate,  17  B.C.II.  359. 


Vp.   ESTOPEEL. 

Non  est  factum.] — In  intending  to  apply 
for  shares  in  the  plaintiff  company,  pur- 
suant to  the  proposal,  made  throiigh  her 
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husband,  of  the  agent  of  the  company  for 
obtaining  such  applications,  M.  was  induced 
through  the  fraud  of  the  agent  to  sign, 
without  reading  it,  a  document  which  she 
believed  to  be  an  application  for  shares  but 
which,  in  fact,  was  a  mortgage  for  securing 
a  supposed  loan  to  her  and  contained  a 
covenant  to  repay  the  amount  of  the  loan. 
M.  was  an  intelligent  woman,  capable  of 
reading  and  understanding  the  document:— 
Held,  that  as  M.  was  under  no  duty  to 
exercise  care  to  protect  the  company 
against  the  possible  frauds  of  its  own 
agent,  she  was  not  guilty  of  negligence 
preventing  her  from  setting  up  the  plea  of 
non  set  factum,  which  was  a  good  defence 
to  the  company's  action  on  the  covenant. 
The  Dominion  Permcmenf  Loan  Co.  v. 
Morgan,,  17  B.C.R.  366;  50  S.C.R.  485. 


MISTAKE. 

See    CONTBACT. 


MORTGAGE. 

/    ■ 
I.  Natuee,  ^Validity  and  Effect,  647. 

A.  Mortgage    or    ahsolute    conveyance, 

647. 

B.  Equitable'  mortgage,  648. 
G.  VaticUty,  649, 

D.What   property    covered:     Descrip- 
tion,  649. 
E.  Contynuing  security,  650. 
II.  Rights  and'  Liabilitibs   of  Pasties, 
650. 
A.  Interest,  650. 
1     ^B.  Priorities,    650. 

III.  ENroBdEMEiJ>r,  651.  ' 

A.  On  default  in  payment  of  interest, 

651. 

B.  Sale,  651. 

C.  Foreclosure,   654. 

IV.  Redemption,  654. 
A<  In  general,  654. 
B.  Terms   of^   655. 

V.  Accounts,   656. 


I.   NaTDBE,     VALrDITT    AND     EPFECT. 

A.  Jiortgage  or  Absolute  Oonveyamce 

1.  Br  oof  of  true  nature  of  transaction.] 

— A.  assigned  to  B.  by  instrument  in  writ- 
ing under  seal,  absolute  in  form,  all  his 
interest  in  certain  mineral  claims.  By 
contemporaneous  memorandum  they  further 


agreed  that  B.  might  dispose  of  the  prop- 
erty if  $500  due  him  from  A.  was  not  paid 
within  30  days.  In  an  action  by  A.'s  heirs 
for  a  declaration  that  the  instruments  were 
given  as  security  by  way  of  mortgage: — 
Held,  that  the  assignment  and  the  contem- 
poraneous agreement  must  be  read  together, 
from  which  it  is  clear  that  the  transaction 
was  one  of  mortgage  and  not  of  sale. 
Oleary  v.  Aitkeh,,  19  B.C.R.  369, 

2'  Right  to.  redeem.] — When  once  it  is 
established  that  the  original  relation  of  the 
parties  was  that  of  mortgagor  and  mortga- 
gee, the  Mortgagor  cannot  waive  or  aban- 
don his  right  to  redeem  except  by  acts 
equivalent  to  a  subsequent  bargain  to  do  so. 
WUtlow  V,  Stimson,  14  B.C.R.  321. 

3.  Purchaser  for  value  affected  by 
notice.] — The  husband  and  children  of  N., 
deceased,  brought  action  ior>  the,  redemption 
of  certain  land,  alleging-  that  an  absolute 
conveyance  of  the  same  made  by  N.  in  her 
lifetimp,  in  1902,  to  the  defendant  C.  was 
merely  seeuriljy  for  a  loan,  in  addition  to 
a  mortgage  that  she  had  previously  given 
him  on  the  land,  and  that  the  defendant  B. 
purchased  the  land  from  C,  in  1903,  with 
actual  knowledge  of  the  plaintiflFs'  rights, 
N.  having  died  in  the  iiiterval.  On  the 
trial,  C.  admitted  that  he  held  the  land 
as  security  oiily,  and  that  B.  knew  this 
both  from  himself  and  from  N.'s  husband. 
He  stated  at  the  same  time  that  the  sale 
was  made  to  B.  at  the  -husband's  request, 
who  was  administrator  lof  N.'s  estate,  and 
received  a  portion  of  the  purchase  money, 
equal  to  his  share  as  one  of  the  heirs-at- 
law  of  N. : — Held,  that  the  onus  was  on  the 
plaintiff  to  show  that  B.  purchased  the 
properly  with  express  or  actual  notice  that 
C.  was  holding  the  land  only  as  security, 
that  upon  the  evidence  they  had  satisfied 
that  onus,  and  B.  obtained  by  his  purchase 
from  C.  only  such  rights  as  C.  had: — ^Held, 
further,  that  the  actions  of  JSf.'s  husband 
barred  his  own  rights  as  an  heir-at-law  of 
N.  by  estoppel,  but  would  not  defeat  the 
claims  of  the  other  heirs-at-law,  who  were 
entitled  as  agSiiiiBt  B.  to  a  decree  for 
redemp;tion.  Nelson  v.  Gharleson  and-'Ball-^ 
inger,  19  B.C.R.  100. 


B.  EquitaMe   Mortgage. 

By  deposit  of  title  deeds.] — The  Statute 
of  Frauds  does  not  apply  to  an  equitable 
mortgage  by  deposit  of  title  deeds.  Mud- 
son's  Bay  Co.  v.  Reams,  3  B.C.Il.  330. 
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G.  Validity. 


1.  Security  given  by  coiapany — Neces- 
sity  to   inquire   as   to   regularity   of.]— ^A 

person  who  bona  flde  takes  a  security  in 
the  ordinary  course  of  business  from  an 
incorporated  company  is  not  bound  to 
inquire  into  the  regularity  of  the  directors' 
proceedings  leading  up  to  the  giving  of  the 
security;  he  is  entitled  to  assume  that 
everything  has  been  done  regularly.  Jaoh- 
son  V.  Cannon,  10  B.C.R.  73. 

2.  Infant.] — A  ^mortgage  executed  by  an 
infant  before  the  passing  of  the  Infants' 
Contracts  Acts  is  not  void,  hut  voidable,  and 
if  the  infant  wishes  to  avoid  it  he  must 
expressly  repudiate  it  within  a  reasonable 
time  after  coraing  of  age.  Sa/wnders  y. 
Russell,  9  B.C.R.  321. 


D.  Whdt  Property  Covered:    Description. 

1..  Fixtures.] — ^By  two  separate  instru- 
ments at  different  dates,  plaintiff  obtained 
mortgages-  on  certain  "liind  and  premises, 
including  all  buildings,  fixtures,"  etq.,  such 
land  and  premises  ^comprising  a.  saw-mill, 
built  on  mud  sills,  spiked  to  piles.  The 
mill  having  been  seized  for  debt,  the 
plaintiff  ejaimed  the  plant  and  machinery- 
under  .his  mortgage  as  part  of  the  free- 
hold. The  plant  was  in  general  affixed  to 
the  structure  by  heavy  bolts  going  through 
the  beams  or  sills,  and  apparently  could 
have  been  removed  by  unscrewing  without 
injury  to  the  building: — -Held,  that  the 
method '  of  attachment  of  the  machinery 
adopted  showed  that  it  was  the  intention 
that  the  mE^chinery  was  to  be,  and  in  fact 
did  becomes  a  part  of  the  mill  building, 
which  was  itself  part  of  the  land;  and, 
further,  that  tho.'  form  of  the  mortgages 
showed  that  it  was  the  intention  that  the 
mortgagee  should  take  under  them  certain 
rights  in  the  fixed  plant  in  addition  to  his 
rights  as  grantee  of  the  land.  Kilpatriok 
V.  Stone,  15  B.C.R.  158. 

2.  Book  debts.] — V.  and  C  sold  a 
grocery  business  including  all  the  Stock7in- 
■  trade  and  book  debts  to  H.  and  B.,  who 
shortly  afterwards  gave  a  mortgage  to  E'. 
on  the  stock-in-trade  and  ''all  book  debts. 
.  .  .  now  due  or  which  may  hereafter 
become  due  to  the  mortgagors  in  the  busi- 
ness carried  on  by  them  as  grocers": — 
Held,  that  -^the  book  debts  originally  due  to 
V.  and  C.  and  assigned  by  them  to  H.  and 
B.  were  covered  by  the  mortgage.  Robin- 
son V.  Empey,  10  B.C.R.  466. 


E.  Oontinmng    Secwity. 

Indemnity.] — ^A  deed  conveyed  land  to  a 
party  as  security  to  indemnify  him  from  loss 
in  respect  of  his  indorsement  of  a  promissory 
fiote: — Held,  that  it  secured  him  and  his 
estate  in  respect  of  every  subsequent 
indorsement  of  any  other  note,  whether  by 
way  of  renewal  or  as  collateral  security 
in  respect  of  the  same  debt.  Westfall  v. 
Btewart  amd  Griffith,  13  B.C.R.  111. 


II.  Rights    and    Liabilitdbs    of    Pasties. 

A.  Interest. 

After  maturity.] — A  mortgage  contained 
no  proviso  for  payment  of  interest  •  at  the 
rate  therein  specified  after  maturity,'  but 
merely  a  covenant  to  pay  same  "at  the 
day  and  time  and  in  jnanner  above  men- 
tioned":— Held,  that  the  interest  after 
maturity  was  outside  the  covenant,  and  was 
recoverable  only  as  damages  for  detention 
of  the  principal,  at  the  statutory  rate  of  six 
per  cent.  Cunningham  v.  Hamiiton,  5 
B.C.R.  539.       > 

B.  Priorities. 

1.  Notice  of  agreement  binding  subject- 
matter.] — ^Where  a  miner  takes  out  ore  on 
a  percentage  l)asis,  i.e.,  for  a  fixed  per-^ 
oentage  of  the  smelter  returns  on  the  ore 
extracted,  one  taking  a  mortgage  with 
notice  of  the  agreement  between  the  owner 
and  the  miner,  cannot  claim  in  priority  to 
the  latter.  Forrest  v.  Smith  and  Traves, 
14  B.C.R.  183;    42  S.C.R.  514. 

2.  Ship — Mortgagee  of — ^Rights  of,  as 
against  execution  creditor.]  — Where 
property  alleged  to  be  part  of  the  equip- 
ment of  a  ship  is  in  the  possession  of  a 
receiver  appointed  in  an  "action  in  rem  in 
the  Exchequer  Court  to  enforce  a  mort- 
gage of  the  ship,  such  property  cannot  be 
seized  by  a  sheriff  under  a  writ  of  fiteri 
facias,  iasuefi  on  a  judgment  recovered 
against  the  registered  owner  of  the  ship  in 
the  Supreme  Court;  and  the  Supreme  Coiirt 
has  no  jurisdiction  on  the  application  of 
the  sheriff  to  grant  an  -order  directing  the 
trial  of  an  interpleader  iss^e  between  the 
mortgagees  and  the  judgment  creditors. 
Williamson  v.  Bank  of  Montreal,  6  B.C.R. 
486. 

3.  Ship  —  Unregistered  mortgage.] — 
Ships  being  specially  exempted  from  the 
operation   of   the   Bills   of   Sale   Acts,   and 
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there  being  no  provision  in  the  Merchant 
Shipping  Act  penalizing  neglect  to  register 
a  mortgage  on  a  ship,  an  execution  creditor 
cannot  seize  and  sell  in  priority  to  an 
unregistered  mortgage.  Imperial  Timber 
and  Trading  Compcmy,  Limited  v.  Sender- 
son,  14  B.C.R.  216. 

4.  Judgment  ^—.  ^Whether  unregistered 
mortgage  affected  by.] — A  registered  judg- 
ment binds  only  the  interest  ^of  the  debtor 
existing  at  the  time  of  registration  and 
therefore  caimot  affect  a  mortgage  already 
given  by  the  debtor  although  such  mort- 
gage is  not  registered  before  the  judg- 
ment, YorhsMre  Guarantee  and  Beourities 
Corporation  v.  Edmonds,  7  BvO.R.  348. 


HI.  EJnfoecement. 

"  A.  On  Default  in  Pod/ment  of  Interest. 

No  express  proviso.]— Upon  default  in 
payment  by  a  mortgagor  of  any  instalment 
of  interest  the  mortgagee  has  a  right,  inde- 
,  pendSnjtly  qf  any  express  proviso  in  the 
mortgage  to  that  effect,  to  call  in  the  whole 
principal  and  interest,  and  foreclosure.  Can- 
ada Settlef-s'  Loan  Company  y.  Nicholtes, 
5  B.C.R.  41. 

B.  Sale. 

1.  Duty  of  mortgagee.]'— The  dourt  of 

Appeal  found  that  a  sale  by  the  assignees 
of  a  mortgage  in  the  exercise  of  a  power 
of  sale  contained  therein  was  invalid  as 
against  the  mortgagor  and  decreed  redemp- 
tion, 'on  the  ground  that  there  had  been 
reckless  disregard  of  the  interests  of  the 
mortgagor  in  the  conduct  of  the  sale.  It 
appeared  that  the  pleadings  contained  no 
charge  of  fraud  or  coUtision  or  bad  faith 
against  the  defendant  purchasers,  that  there 
had  been  no  notice  before  trial  that  inade- 
quacy of  price  would  be  relied  upon  as  evi- 
dence thereof,  and  that  the  purchaser  had 
-accordingly  given  no  counter-evidence  of  its 
sufficiency:— Held,  that  the  finding  of  the 
first  Court  to  the  effect  t)ia,i  the  sale  was 
valid  and  regular  ought  not  to-  have  been 
reversed  and  that  the  failure  in  the  cir- 
cumstances of  the  purchasers  to  prdduce 
counter-evidence  did  not  justify  a  finding 
in  effect  that  the  sale  was  fraudulent. 
Huson  V.  Haddington  Isla/nd.  Quarry  Co., 
16  B.C.R.  98;    1911  A.C.   722. 

2.  Exercise  of  power  of  sale.] — ^In  the 
exercise  of  a  power  of  sale,  a  mortgagee 
of  chattels  is  bound  naerely  to  act  In  good 


faith  and  avoid  conducting  the  sale  pro- 
ceedings in  a  recklessly  improvident  man- 
ner calculated  to  result  in  a  sacrifice  of 
the  chattels.  IsMtaka  v.  The  B.  C.  L.  £  I. 
Agency,  16  B.O.R.  299;  45  S.O.R.  302. 

3.  Offer  to  redeem.] — In  order  to 
impeach  the  exercise  of  the  power  of  sale 
in  a  mortgage  of  chattels  on  the  ground 
that  an  offer  to  redeem  was  ma4e  prior 
to  the  time  fitxed  by  the  notice  of  sale, 
the  person  entitled  to  redeem  is- obliged  to 
show  that  the  amount  due  under  the  mort- 
gage was  actually  tendered  or  that  the 
mortgagee  was  distinctly  informed  that  the 
mortgagor  was  then  and  there  ready  and 
willing  to  pay  what  was  so  due,  and  being 
thus  informed  of  the  intention  to  redeem, 
refused  to  accept  payment.  Ishitaka  v.  The 
B.  C.  L.  &  I.  Agenoy,  16  B.C.R.  299;  45 
S.C.R.,302. 

4.  Notice.]— In  an  action  by  the  pur- 
chaser of  the  equity  of  redemption  in 
mortgaged  .premises  to  redeem  the  same 
upon  the  ground,  inter  alia,  that  no  proper 
or  sufficient  notice  of  exercising  power  of 
sale  had  been,  served  upon  him: — Held,  per 
Irving  and  Clement,  J  J.  (Martin,  J.,  dis- 
senting) ,  no  objection  to  the-validityof  such 
notice  that  it  was  expressed  to  be  a  notice 
by  the  agent  of  the  mortgagee;  or  that  it 
was  unsigned,  it  having  been  mailed  to  the 
plaintiff  a,ceompanied  by  a  letter  signed 
by  the  agent  in  his  own  name;  nor  was 
such  notice  conditional  by  reason  of  a 
statement  in  such' letter  that  if  the  plaintiff 
refused  to  si^  a  certain  document  "the 
only  course  open  to  me  is  to.  serve  you 
with  the  enclosed  notice  of  my  intention 
to  sell";  nor  was  it  a  valid  objection  to 
the  sufficiency  of  such  notice  that  the 
unsigned  doeumen);  stated  such  sale  would 
be  after  the  expiration  of  one  calendar 
month  while  the  signed  letter  accompany- 
ing it  informed  the  plaintiff  "I  purpose  to" 
sell  as  soon  as  possible";  nor  was  such 
notice  waived  or  abandoned  by  the'  mort- 
gagee having  served  a  frfesh  notice  of  exer- 
cising power  of  sale  some  two  years  sub.se- 
quently.  The  above  notice  was  served  on 
the  plaintiff  in  October,  1897,  and  by 
articles  of  agreement  dated  the  8th  of 
Decemljer,  1899,  and  expressed  to  be  made 
between  the  defendant  Corporation  as  ven- 
dors and  the  defendant  Xiemon  as  pui'chaser, 
the  defendant  Corporation  agreed  to  sell 
the  mtbrtgaged  premises  for  $1,200: — Held, 
not  a  valid,  objection  to  such  sale  that  it 
did  not  purport  to  be  in  pursuance  of  the 
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power  contained  in  th.e  mortgage ;  nor  that 
the  mortgagee  agreed  to  sell  as  absolute 
owner;  nor  thatr  such  sale  was  on  credit: — 
Heldj  also  that  neither  the  non-lisclosure 
l*j_the  mortga,gee  of  said  sale  of  the  8th 
of  December,  1899,  nor  the  service  in  Janu- 
ary; 1902,  of  a  fresh  notice  of  exercising 
power  of  sale,,  entitled  the  plaintiff  to 
redeem.  Lockhart  v.  Yorkshire  Gwiromtee 
and  Seeurities  Corporation,  Limited,  14 
B.C.K.  28. 

■  5.  After  order  nisi.] — A  mortgagee  hav- 
ing obtained  a  foreclosure  order  nisi, 
shortly  afterwards,  and  before  the  fperiod 
^allowed  for  making  absolute  the  order  nisi 
had  expired,  entered  into  an  agreement  for 
the  sale  of  the  mortgaged  premises  to  a 
purchaser  Tvho  had  knowledge  of  the  fore- 
closure  proceedings.      Tie     Qrder    absolute 

,,Vas  never  taken  out.  The.  agreement,  for 
sate  was  not  deposited  for -registration  for 
some  three  years  after  it  was  entered  intp> 
but  a  few  months  before  its  deposit,  for 
'  .registrsltion,  a  tender  was  made  on  behalf 
of  plaintiffs  of  the  amount  dub  under  the 
mortgage,  which  was  refused  on  the  ground 

.that  the  property  had  been  parted  with 
and  that  the  plaintiffs -had  Ibst  their  right 
to  redeem: — Held,  that  the  mortgagee  could 
not,  after  the  x>rder  nisi  for  foreclosure, 
and  before  it, was  made  absolute,' exerfeise 
his  power of -sale  without  th&  leave  of  the 
court.  DeBeck  v.  Canada  Permanent  Loom 
and  'Savings  Company,  12  B.C.R.  409. 

6.  After  o^der  nisi — Estoppel.] — Where 
a  ntortgagee  after  an  order  nisi  for  fore- 
closure, but  before  order  absolute  sold  the 
land  in  1906- to  the  knowledge  of  the  mort- 
gagor, who  took  no  action  till  1911,  when 
he  brought  an  action  to  redeem,,  it  was  held 
that    the    mortgigpr    had    abandoned    his 

.rights  and  was  not  entitled  to  redeem. 
WilUa/ms  v.  Sim  Life  Assurwnce  Co.,  16 
S.C.R.  370. 

7.  PurchaCe,  by  mortgagee.]  —  Where 
mortgagees  put  up  for  sale  the  stdek-in- 
trade  of  a  butcher  over  which  they  'held  a 
mortgage,  and  themselves  bid  it  in ;  and 
thereupon  entered  into  possession  with  the 
assent  of  the  mortgagor,  and  paid  arrears 
of  wages  and  rent,  and  carried  on  the  busi- 
ness with  the  iiiortgagor  in  their  employ 
for- some  months,  the  transaction  was  held 
to  be  void,  the  mortgagor  was  permitted  to 
redeem.  T^ora  Volhenhwrg  v.  West.  Can\ 
BanoUng  Co^,  6  B.C.R.  284. 

8.  Company  m liquidation.] — ;The  Court 
has  no  power  to  confirm  a  sale  by  a  mort- 


gagee of  property  mortgaged  by  a  company 
in  liquidation.  In  re  Thimder  Hill  Mining 
Co.,  3  -B.C.R.  351. 


O.  Foreoloswre. 

AfRdavit  of  non-payment.] — -The  certifi- 
cate of  the  Registrar  upon  taking  the 
accounts  under  the  mortgage  in  a  fore- 
closure action  directed  that  the  balance 
found  due  should  be  paid  by  the  mortgagor 
at  the  office  of  the  agpt  of  the  plaintiff 
(foreign)  ,  company  ■  in  Victoria.  Upon 
motion  for  final  decree  upon  the  affidavit 
of  non-payment  as  directed,  made  by  the 
agent: — ^Held,  that  the  affidavit  of  both 
principal  and- agent  was  necessary.  Canada 
Settles'  Loom  Co.  v.  Renouf,  5  B.C.R.  243. 


IV.  Redemption. 
A.  In  General. 

1.   Clog    on    equity    of    redemption,]  — 

'Defendant  held  a  mortgage,  payable  in 
three  months,  on  a  sawmill  plant,  to  secure 
an  advance  of  $30,000.  He  allowed  the 
^nortgage  to  run  for  nearly  a  year,  when, 
owing  to  further  advances,  the  indebted- 
ness had  increased  to  some  $51,000.  The 
mortgagee  then  served  notice  on  the  mort- 
gagor that  unless  the  indebtedness  were 
paid-in  ten  days  he  would  enter 'into  pos- 
session and  sell,  etc.,  under  the  provisions 
in  the  mortgage.  This  notice  was  accom- 
panied by  a  letter,  in  which  the  mortgagee 
proposed  that  the  parties  should  come  to 
an  arrangement  whereby  he  (the  mortga- 
gee) should  enter  into  possession  forthwith 
and  operate  the  mill  on  his  own  account 
for  nine  months",  during  which  time  the 
mortgagor  should  have  the  right  to  redeem, 
subject  to  the  further  agreement  that  the 
mortgagor  should  forthwith  execute  a  con- 
veyance of  the  property  to  the  mortgagee, 
to  be  placed  in  escrow  and:  to  be  takeu- 
therefrom  only  on  certain  conditions,  one 
of  which  was  that  in  ease  any  suits  w^re 
brought  against  the  mortgagor,  the  mort- 
gagee would  be  at  liberty  to, register  the 
conveyance.  The  mortgagor  agreed  to  the 
terms  of  this  letter.  The  mortgagor  was 
sued  before  the  expiraUon  of  the  nine 
mouths,  whereupon  the  mortgagee  regis- 
tered the  conveyance  a^d  held  himself  out 
as  the  absolute  owner  of  the  property. 
Upon  entefinig  into  possession  the  mortga- 
gee expended  $30,000  in  improvements  dur- 
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ing  the  first  nine  months  and  $65,000  sub- 
sequently:— ^Held,  in  an  action  for  redemp- 
tion, that  the  parties  could  not,  in  the 
instrument  of  mortgage  itself  or  hj'  a  con- 
temporaneous agreement,  limit  the  mortga- 
gor's right  of  redemption.  Mamtoia  Lum- 
ber Company,  lAmiied  v.  Emerson,  18  B.C.^R. 
96. 

2.  Abandonment   of  right  to  redeem.] 

-^S.  advanced  to  W.  the  amount  requited 
to  pay  off  a  mortgage  upon  his  land,  taking 
us  security  a  deed  of  property  absolute  ,in 
form.  Further  advances  were  subsequently 
made.  S.  having  died,  W.  brought  action 
for  redemption  against  his  widow,  execu- 
trix and, sole  devisee  under  S.'s.  will: — ^Held, 
that,  when  once  it  was  established  that  the 
original  position  of  S.  and  W.  was  that  of 
mortgagee  and  mortgagor  (as  to  which  tHe 
onus  was  on  W.),  W.  could  not  waive  or 
abandon  his  vested  right  to  redeem  except 
by  acts  equivalent  to  a  subsequent  bargain 
so  to  do;  and  that  the  evidence  failed  to 
show  any  such  acts.  Whitlow  v.  Stimson, 
14  B.C.R.  321. 


3.  Estcippd.] — A  mortgagor  will  not  be 
allowed,  to  redeem  when  he  has  lain  by  for 
five  years  with  knowledge  that  the  mortj, 
gagee  has.  sold  the  land  afteit  an  order  nisi 
for  foreclosure  though  before  the  order 
absolute.  WilUams  V.  Sun  Life  Assurance 
Co.,J6  B.O.R.  370. 


B.  Terms  of.  ^    ^ 

1.  Terms  of  redemptibs  by  purcbaser 
of  equity  of  redemption  —  Statute  of 
Limitations.] — ^Under  Sec.  44  of  the  Execu- 
tion Act,  providing  that  any  purchaser  may 
remove  or  satisfy  any  mortgage,  in  like 
manner  as  the  "execution  debtor  might  have 
done,  an  execution  purchaser  of  an  equity 
of  redemption  is  .entitled  to  redeem  only 
upon  payment  of  the  whole  arrears  of 
principal  and  interest  legally  recoverable 
from  the  mortgagor,  and  20  years  are 
recoverable  imder  the  usual  covenant  to  pay. 
Keary  v.  Mason,  2  B.C.R.  48. 

2.  Costs  subsequent  to  date  of  decree.] 

— ^A  judge  has  no  jurisdiotioii  to  add  to 
an  order  made  by  another  judge  for  redemp- 
tion of  a  mortgage  on  payment  of  the  debt 
and  costs  to  date  of  decree,  a  further 
term  adding  subsequent  costs  and  requiring 
their  payment  as  a  further  condition  of 
redemption  and  charge  upon  the  lands.  Le}i- 
man  v.  Wilkinson,  3  B.C.R.  19, 


V.   ACCOITNTS. 


1.  Wages,  arrears  of.]— A  mortgagee 
who  goes  into  possession-  of  a  stock-in-trade 
mortgaged  to  him  and  carries  on  the  busi- 
ness, and  pays  arrears  of '  wages,  cannot 
charge  such  payments  in  the  accounts,  in 
the  absence  of  an  express  assent  to  the 
payment  on  the.  part  of  the  mortgagor. 
Van  Yolkeniwrg  v.  West.  Cam,.  Ramohmg 
Go^  6  B.C.R.  284. 

2.  Goodwill.]— ^Where  a  mortgagee  has 
gone  into  possession  of  a  business  it  caijnot 
be  charged  with  a  sum  stated  by  it  as  the 
value  of  the  goodwill  for  the  purposes  of  a 
scheme  of  amalgamation '  with  another 
company.  Van  Volkenbwg  v.  West,  Can. 
Bamohing  tlo.,  6  B.CRr  284. 

/Sfee  Bnxs  of  Sale. 


MUNICIPAL   CORPORATIONS. 

1.    BOUSDAEIES,    657. 

II.  Government  and  Pbocedtibe,  658. 

A.  Governing  body,  668. 

1.  Qualification,  658. 

2.  Bisqualifioation,  658. 

B.  Officers,  659. 

III.  PowEBSj  Duties  AND  LiABiLiTiEB,  661. 

A.  Exercise  of  powers,  661. 

1.  In  general,  661. 

2.  Mode  of  exercise,  663. 

3.  .Place  where  exercised,  664. 

B.  Contracts,   664. 
V.  Liabilities,  665. 

1.  For    acts   of    servants,    agents 

and  contractors, .  665. 

2.  As  to  municipal  buildings  and" 

apparatus,  667. 

3.  As  to  drains  and  sewers,  667. 
4.'  As  to  streets  and  highways,  668. 
5.  As  to  bridges,  671. 

IV.  Feanchisb,  Grant  or,  673. 
V.  Bye-Laws,  673. 

A.  In  general,  673. 

B.  Authentication,  ^  674. 

G.  Nature  dmd   effect,   674.- 

D.  Construction,  674. 

E.  Amendment,  675. 

F.  Consolidation  and  revising,  676. 
O.  Voting   on,   676. 

B.  Irregularities,  validation  of-,  677. 
-  /.  Enforcement,   678: 
J.  Quashing,  678. 

1.  In  general,  678. 

2.  Practice,    B78. 


657 


MUNICIPAL    OOKPOEATIONS 


658 


K.  Causes  of  invalidity,  679. 

1.  In  general,  679.  ' 

2.  Defects  of  form,  680. 

3.  Excess  of  powers,  680. 

4.  Unreasonableness,  682. 

5.  Disoriminatfon,  682. 

6.  Uncertainty,  683. 

7.  Delegation  of  power,  683. 

8.  Interest    of    corporate   officers, 

683. 

9.  Regulation  or  prohibition,  683. 

10.  Date  of  coming  into  force,  684. 

11.  Unqualified  voters,  684. 

12.  Misrepresentation  of  fact,  684. 
VI.  Tbade- Licenses,  684. 

^  A.  In    general,    684. 
B.  Occupation  not  for  gain,  687. 
G.  Vancouver  Incorporation  Act,  687. 
Vn..ES;EBlBS,  688. 
VIII.  MtJNiciPAi  PbOpeety,  689. 

A.  Shares  ^in  company,  689. 

B.  Highways,  streets  arid  paries,  689. 
IX.  Taxation,  690. 

A.  Powers  of,.  690... 

B.  Principles  of  Uahility,  691. 

G.  Assessment,  principles  of,  692. 

D.  Remedied'   for    improper     assess- 

ment,' 693. . 

E.  Court  of  Revision,  693. 

F.  Exemption,  693. 

G.  Tax  sale,  694. 

1.  Proceedings  in,   694. 

2.  Effect  of,   695. 

3.  Action  to  set  aside,  695. 
'      (a)   Parties,  695. 

(5)   PleadingSj;  6Q5. 

(c)  Discovery,  696. 

(d)  Burden  of  proof  of  regu- 

larity of  proceedings^  696. 

4.  InTalidity  of,  696. 

5.  Validation  of,   697. 

6.  Lien  for  taxes,  698. 
^7.  C^mission,  698. 

X.  Actions  By  and  Asainst,  698. 

A.  Authority  to  commence,  698. 

B.  By  ratepayers,   698. 

G.  Limitation  of  actions,  700. 


I.  Boundaries. 

Itala  or  Eagle  Island.] — ^Itala  or  Eagle 
Island  is  within  the  boundaries  of  the  muni- 
cipality of  North  Vancouver.  Mowat  v. 
Worth  Vancouver,  9  B.C.R.  205. 


II.   GOVBENMBNT  AND  PROCBDXJBE. 

A.  Governing  Body. 
1.  Qualification. 

1.  Qualification  for  municipal  councillor 
— Payment  of  taxes.] — By  the  Municipal 
Act,  1881,  it  was  provided  as  an  essential 
qualification  for  tlie  position  of  mimicipal 
councillor  that  the  candidate  should  have 
paid  all  taxes  due  to  the  municipality.  By 
the  same  Act,  such  taxes  were  provide^  to 
be  paid  to  the  "collector"  of  the  munici- 
pality. C.  having  paid  all  his  taxes  to  the 
municipal  treasurer  in  due  time,  and  being 
in  all  other  respects  qualified,  W.,  the  return- 
ing officer,  refused  him  nomination  and  a 
poll  for  non-payment  of  taxes  to  the  col- 
lector. B.,  the  only  other  candidate,  was 
declared  elected  by  acolauiation : — Held, 
that  the  taxes  were  duly  paid,  and  that  C. 
was  duly  qualified.  Gawley  v.  Branch- 
flower  and  Weii,  1  B.C.R.,  Pt.  IL,  35. 

2.  Alderman  —  Qualification  for.] — A 
person  tp  be  qualified  for  alderman  for  Vic- 
toria, city  must  be  the  owner,  in  his  own 
right,  of  property  of  the  clear  unencum- 
bered value  of  at  least  $500  during  the 
whole  period  of  the  six  months  preceding 
nomination.  The  period  jprescribed  by  sec. 
86  of  the  Municipal  Elections  Act  for  tak- 
ing proceedings  by  way  of  election  petition 
or  quo  warranto  does  not  apply  to  a  qui 
tam  action  brought  under  see.  20  of  the 
Municipal  Clauses  Act.  Falconer  v.  Lang- 
ley,  6  B-C.R.  444. 

3.  Property.] — A  candidate  for  alder- 
man who,  prior,  to  nomination,  has  conveyed 
the  lands  which  professpdly  'constitute  his 
qualification,  is  not  disqualified,  if  the  con- 
veyance is  not  registered.  Levy  v.  Gleason, 
13  B.C.R.  357. 


2.  Disqualifications. 

1.  Interest  in  contract.]  — R.  being 
reeve  of  plaintiff  municipality,  did  bertain 
work  repairing  a  stone  crusher,  for  which 
work  the  municipal  council  voted  him  $75, 
,such  sum  being  shown  in  the  accounts  as 
expenses.  Subsequently  he  spent  consider- 
able time,_at  the  request  of  the  council,  in 
£i,dvo(Jating  the  passage  through  the  Legis- 
lature of  a  loan  bill,  in  respect  of  which 
time  he  was  voted  $100.  An  action  waS; 
brought  for  the  recovery  of  these  two  sums 
of  money  as  illegal  payments  in  contraven- 
tion of  sec.  21  the  Municipal  Clauses  Act, 
and  also  for  penalties  under  sec.  22  for  sit- 


659 


MUNICIPAL    GOEPOEATIONS  ~ 


660 


ting  and  voting,  as  reeve  after  the  receipt 
of  these  respective  sums.  The  claim  for 
penalties  was  abandoned  at  the  trial,  and 
the  action  resolved  itself  into  a  question  of 
law,  as  to  whether  the  statement  of  claim 
disclosed  a  cause  of  action  in  the  circum- 
stances : — ^Held,  that  the  statement  of  claim 
did  not  disclose  a  cause  of  action,  so  the  con- 
tract was  not  made  void  by  the  statute,  and' 
there  were  no  grounds  alleged  on  which  it 
might  be  declared  void  in  equity.  The 
statute  does  not  prohibit  the  making  of  a 
contract,  although  it  imposes  a  penalty  for 
acting  or  voting  subsequently  thereto.  The 
MwnJics/ptMty  of  the  JHstriot  of  Squth  Vcm- 
comer  V.  Bae  {No.  2),  12  B.C.R,  184. 

2.  Interest  in  contract  by  alderman.] 
— ^Aa  alderman  who  has  contracted  to  sup- 
ply a  person,  who  has  a  contract  with  his 
municipality;  materials  to  carry  ~it  out,  has 
"an  interest  in  a  contract  with  or  for  the 
municipality,  either  directly  or  indirectly," 
within  the  meaning  of  the,  Municipal  Act, 
1892,  British  Columbia,  sec.  30,  sub-sec.  10. 
OoughUm  <&  Mayo  v.  The  Corporation  of 
the  City  of  Viotoria,  Antome  Benderson, 
James  Mimro  Miller  and  James  Baker,  3 
B.O.R.  57. 

3;  Compromise  of  debt  due  to  cor- 
poration.]— Defendant,  having  a  judgment 
against  him  by  the  City  for  taxes  in  a  test 
case,  entered  into  an  understanding  with  the 
City  whereby  in  consideration  of  a  promise 
to  pay,  and  an  extension  of  time  for  pay- 
ment, a  release  of  one-half  the  amount  of 
such  taxes  was  giveij.  He  was  afterwards 
nominated  and  elected  an  alderman: — ^Held, 
that  this  agr'eement  came  within  the  dis- 
qualification clause  of  the  Municipal  Clauses 
Act: — Held,  further,  that  as  in  this  case  the 
defendant  had  acted  bona  fide,  the  Court 
would  exercise  its  discretion  under  the 
Supreme  Court  Act  to  relieve  against  the 
penalty.     Mason  v.  Meston,, li^.C.'R.  22. 


B.  Officers. 

1.  Election  to  office.] — ^A  person  duly 
elected,  at  a  meeting  of  the  municipal  coun- 
cil, to  municipal  office,  pursuant  to  a  statute 
giving  the  municipal  corporation  power  so 
to  appoint  its  officers,  becomes  thereby  the 
servant  of  the  corporation  without  further 
evidence  or  ratification  of  the  contract  of 
hiring,  either  by  writing  under  the  corppr- 
ate  seal  or  otherwise,  and  can  maintain  an 
action  for  damages  if  not  received  into  the 
employment  in  pursuance  of  the  contract  of 


hiring  implied  by  such  appointment.  Tuck 
y.  The  Corporation  of  the  City  of  Victoria, 
2  B.C.K.  179. 

2.'Legal  advisers — rAppointment  of.] — 
Plaintiffs,  by  their  statement  of  claim, 
alleged  that  they  were  solicitors  in  partner- 

,  ship  and  that  they  were  duly  appointed  to 
be  the  "legal  advisers"  to  the  corporation, 
the  defendants.  This  allegation  was  not 
denied  or  put  in  issue  by  the  defendants' 
pleadings.-  Plaintiffs  were  afterwards  con- 
tinuously and  exclusively  employed  as  the 
solicitors  of  the  corporation : — ^Held,  that 
the  defendants  were  debarred  from  denying 
the, appointment,  viz.,  an  appointment  under 
seal.  In  conformity  with  a  resolution  of 
the  mayor   and  counqil,  their  clerk,  by  a 

'  letter  under  the  corporate  seal,  addressed  to 
the  plaihtiffs,  informed  them  that  they  had 
been  appointed  to  be  the  "legal  advisers"  of 
the  corporation.  Semble,  this  might  be 
insisted  on  as  an  appointment  under  seal. 
The  designation  "legal  advisers"  being 
ambiguous,  may  be  interpreted  to  mean 
"solicitors"~or  "attorneys"  by  reference  to 
the  circumstances  of  the  parties  at  the  time 
of  the  appointment,  and  the  acts  of  the  par- 
ties subsequently;  and  was  so  interpreted 
in  this  case.  An  appointment  to  be  solici- 
tor to  a  corporation  operates  as  a  general 
retainer.  Drake  &  Jackson  v.  Corporation 
of  Victoria,  1  B.C.E,.,  Pt.  II.,  165. 

3.  Tenfare  of  office.] — Under  sec.  45  of 
the  Municipal  Clauses  Act,  a  municipal  offi- 
cer holds  office  "during  the  pleasure  of 
the  mayor  or  council,"  and  so  may  be 
removed  at  any  time'  without  notice  or  cause 
shown  therefor.  A  tax  sale  bye-ldw  pro- 
vided that  the  collector  should  be  entitled 
to  a  commission  on  all  arrears  of  taxes  col- 
lected : — Held,  that  where  lands  were  bid  in 
by  the  municipality  because  the  amount 
offered  at  the  sale  was  less  ttan  the  arrears 
of  taxes  and  costs  owing  on  the  lands,  the 
collector  was  not  entitled  to  a,  commission 
on  the  price  of  lands  so  bid  in.  The  Mvm- 
dpaUty  of  the  District  of  North  Vancouver 
v.  Keene,  10  B.C.R.  276. 

4.  Salary.] — Sub-gee.  13  of  sec.  150  of 
the  Act,  requiring  a  two-thirds  vote  of  the 
members  present  for  rescinding  previous 
actions  of  the  council,  does  not  apply  to  a 
resolution  of  the  council  altering  ihe  amount 
of  salary  payable  to  an  officer  whose  engage- 
ment might,  under  sec,  154,  have  been  ter- 
minated by  one  month's  notice  on  either  ' 
side.  Tetley  v.  City  of  Vancouver,  5  B.C.R. 
276. 
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5.  Magistrate — ^Intereit  in  prosecution 
by  reason  of  salary -jlrawn  from  Con-i 
solidated  Revenue  Fund.] — ^The  laet  that 
the  fines  imposed  by  a  police  magistrate 
appointed  by  a  municipal  corporation  are 
pai4  into  the  Consolidated  Municipal  Fund, 
and  that  he  holds  another  office  under  the 
corporation,  the  salary  of  which  is  drawn 
froia  such  fund,  does  not  incapacitate  him 
as  magistrate  by  reason  of  inter-est  in  the 
prosecution.  A  Provincial  statute  author- 
ized an  appointment  to  be  made  by  a  muni- 
cipal 9orporation,  subject  t6  the  consent  bf 
the  iiieutenant'Govemor-in-Counoil : — ^Held, 
r.  Such  appointment  was  well  made  by  reso- 
lution under  the  corporate  seal,  and  a  bye- 
ylaw  was  unnecessary.  2.  It  is  immaterial 
whether  the  assent  of  the  Lieutenant-Gover- 
iior-jn-Council  is  obtained  beifore  or  after 
the  resolution.  Regvna  v.  Hart,  2  B.C.K. 
264.  '  ', 

III.   POWEES,    DtTTmS    AND  ,IiIABrLlTIB8. 

A.  Bl(ceroise  of  Powers. 

_■  1.  In  General. 

_  1.  Control  of  Courts.] — Acts  within  the 
diseretioiiary  powers  of  a  municipal  council 
are  not  subject  to.  judicial  control,  except 
where  fraud  is  imputed  aujd  shown,  or  there 
is  a  manifest  invasion  of  private  fights. 
,  Injunctjoii.  to  restrain  the  corporation  from 
proceeding  with  a  contract  awarded  to  other 
than  the  lowest  tenderer  refused/  and  action 
dismissed.  Eag^ger'ty  v.  The  City  of  Vic- 
toria, 4  B.O.E,.  163. 

2.  Public  interest.] — Xhe  Hudson's  Bay 
Company,  the  owner  of  lots  on  each  side  of 
a  lane,  which,  with  the  lane,  made  a  block" 
facing  on  three  streets,  desiring  to  erect  a 
large  business  block  covering  the  lots  and 
the  lane  between,  petitioned  the  Council  to 
close  such  portion  of  the  lane  and  to  lease 
it  to  the  Company  for  25  years,  the  Com- 
pany agreeing  to  convey  to  the  City  a  lot 
and  two  important  easements  to  be  used  as 
an  outlet  from  the  lane  in  substitution  for 
the  portion  closed.  In  pursuance  of  this 
petition  the  Council  passed  a  bye-law  elosjng 
the  portion  of  the.  lane  in  question  and  pro- 
viding for  it&  lease  to  the  Company.  Cer- 
tain ovmers  of  the  lots  adjoining  that  por- 
tion of  the  lane  that  was  closed  applied  to 
Clement,  J.,  to  quash  the  bye-law.  The 
application  was  dismissed:  —  Held,  on 
appeal,  per  Irving  aiid  Martin,  JJ.A.,  that 
the  appeal  should  be  dismissed.  Per  Mac- 
donaldj  C.J.A.,  and  Galliher,  J.A.,  that  the 


appear  should  be  allowed  and  tjisct  the  bye- 
law  should  be  quashed.  Per  Irving.  J.A.: 
Where  bodies  of  a  public  representative 
character,  entrusted  by  Parlianient  with 
delegated  authority,  are  acting  bona  fide  and 
within  the  limits  of  the  powers'  conferred 
upon  them  by  Parliament,  they  are  not  to 
be  interfered  with  by  the  Courts.  Per  Mar- 
tin, J.A. :  '  The  question  of  public  intereist  is 
one  of  diegree,  dependent  upon  the  particular 
circumstances  of  each  case,  and  where 
pre^nt  in  any  appreciable  degreej  the  Court 
should  not  interfere  with  the  bona-fide  exer- 
cise of  municipal,  powers.  Pier  Macdonald, 
C.J.A.,  and  Galliher,  J. A.:  The  erection  of 
a  costly  private  building  in  a  city  is  not  a 
matter  of  public  interest  ipi  the  legal  sense 
of  the  term.  The  Court  being  evenly 
divide'd,  the  appeal  was  dismissed.  In  re 
United  BvAlMngs  Corporation,  Limited,  and 
The  Corporation  of  the  City  of  Vancowver, 
18  B.C.R.  274j    19lS,  A.C.;345. 

3.  Confiscation.]  —  In'  exercising  its 
legislative  powers  dealing  with  public  utili- 
ties, wherein  considerable  money  has  been 
invested  over  a  long  period  of  years,  a  "muni- 
cipal council  cannot  ignore  the  equities 
which  have  ihufi  arisen.  Where,  therefore, 
powers  were  exercised  for  over'  25  years 
under  a  bye-law  granting  privileges  to  a  gas 
company,  and  on  a  dispute  arising  over  an 
alleged  irregularity,  the  municipal  council 
repealed  the  bye-law: — ^Held,  that,  in  the 
circumstances,  it  could  not  be  considered 
that  the  IJegislature  contempla,ted  confer- 
ring upon  municipal  councils  the  power  to 
pass  confiscatory  legislation'  such  as  that 
complained  of.  Gwrmmgham  v.  The  Gor- 
poratioh  of  the  City  of  New  Westminster, 
18  B.C,R.  188.  I 

4.  Disregard  of  contract.] — A  saloon" 
license  under  the  Municipality  Act,  1881, 
the  fee  for  which  is  paid  in  advance  under 
the  provisions  of  the  Act,  is  a  statutory 
contract  with  the  municipality,  and  during' 
the  statutory  term  for  which  it  is  granted 
cannot  be  so  altered  or  varied  by  a  bye-law 
passed  by  -the  municipality*  granting  the 
license  as  to  destroy  the  object  for  which  it 
was  granted,  or  materially  reduce  its  value. 
In  re  Clay,  1  B.C.R.,  Pt.  II.,  300. 

5.  Public  wharves.] — ^Where'a  corpora- 
tion is  given  power  to  provide  public 
wharves,  it  cannot  license  any  interference 
with  the  free  access  thereto.  Lee  v.  The 
Olyv^pian,  2  B.C.R.  84. 

6.  Highways.]  ^The  power  conferred  of 
establishing,   opening,  making  or 
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stopping  lip  roads  is  not  confined,  to  such 
roads  only  as  have  bot'h  their  termini  within 
the  boundaries  of  the  municipality.  Styles 
V.  Vity,  of  Victoria,  8  B.C.R.  406. 

7.  Imposition  of  penalties  for  obstruct- 
ing highways.]  — Under  a  power  to  pass 
bye-laws  "for  ^jreventing  and  abating  public 
nuisances"  a  municipal  council  may  impose 
penalties  for  obstructing  public  thorough- 
fares by  congregating  thereon  in  crowds  and 
for  refusing  to  disperse  when  so  reguested 
by  the  police,  for  such  an  obstruction  is  a 
public  nuisance  at  comrdpn  law.  ReiS  v. 
Taylor,  14  B.C.R.  235. 

8.  Excess  of  powers  under  bye-law.] — 
Where  a  muftieipal  cbrporation  passes  a  bye- 
law  for  the  construction  of  a  particular  kiiid 
of  road  it  is  a  contravention  of  that  bye-law 
to  construct  a  different  kind  of  road,  and 
the  owners  s>f  property  assessed  for  the  cost 
of  construction  have  a  right  to,  restrain  such 
a  contravention.  Ariutknot  v.  Gity  of  Vic- 
toria, 15  B.C.R.  209. 


2.  Mode  of  Exercise. 

1.  Exercise  de  facto.] — A  municipal  cor- 
poration having,  under  the  ^Muaioipal  Act, 
1892  (55  Vict.,  c.  ,33),  de  facto  taken  over 
the  care  and  control  of  a  certain  bridge, 
their  acts  with  regard  to  it  are  prima  facie 
compe1;ent  corporate  acts,  and  it  would^  lie 
on  the  corporation  to  show  clearly  that  any 
acts  done  by  its  ofiioers  under  its  direction 
were  ultra  vires  and  illegal,  and  that  con- 
clusion' could  not  be  reached  merely  by  rea- 
son of  its  not  having  passed  a  bye-law  under 
the  Act  actually  vested  the  bridge  in  it. 
Patterson  v.  Victoria  Corporation,  5  B.C.B,. 
628;    1899,  A.C.  615. 

2.  Deviations  from  authorized  works.] 
— Deviations  from  the  general  plan  of, any 
public  work  authorized  by  bye-law  are  justi- 
fied when  they  are  incidental  to  the  carry- 
ing out  of  the  authorized  works  and  are 
made  with  a,  view  to  diminish  unnecessary 
inconvenience  and  resulting  claims  to  com- 
pensation.     Wilson  V.  Delta   Corporation, 

'  1913,  A.C.  181. 

3.  Authority  to  appoint.]  — Where  a 
corporation  is  authorized  by  statute  to  make 
appointments  of  officials,  subject  to  the  con- 
sent of  the  Lieuten3,nt-Governor-in,-Council, 
it  may  exercise  such  power  by  resolution, 
and  a  bye-law  is  unnecessary.  It  is  also 
immaterial  whether  the  prescribed  assent  is 
obtained  before  or  after  the  date  of  the 
resolution.     B.  v.  Hart,  2  B.C.E.  264. 


4.  Salary  of  officer.]-r-lSub-seo.  13  of  sec. 
150  of  the  Vancouver  Incorporation  Act, 
1886,  requiring  a  iaajority  ol  two-thirds  of 
the  members  present  at  a  meeting  for 
rescinding  previous  actions  of  the  council 
does  not  apply  to  a  resolution  of  the  coun- 
cil altering  the  amount  of  the  salary  pay- 
able to  an  officer  whose  engagement  mighty 
under  sec.  154,  have  been  terminated  by  one 
month's  notice  on  either  side.  Tetley  v. 
City  of  Vancouver^  5  B.C.R.  276. 


3.  Place  Where  Exercised. 

Area  of  jurisdiction.]  — Prior  to  the 
amendment  of  the  Municipal  Act  by  the 
Municipal  Act.  Amendment  Act,  1894  (57 
Vict.,  c.  34),  sec.  15,  municipal  councils 
subject  to  that  statute  had  no  power  to  hold 
meetings  for  the  transaction  of  any  busi- 
ness of  the  corporation,  .  administrative, 
legislative  or  "Judicial,  outs|^  of  the  terri- 
torial boimdaries  of  the  municipality. 
Anderson  v.  The  MtmioipaUty  of  South  Van- 
couver, 16  B.C.E.  401;    45  S.C.E.  425. 


B.  Oontractsi. 

1.  Seal.]— The  provisidff' that,  "Each 
municipal  corporation  shall  have  a  cor- 
porate seal,  and  the  council  shall  enter 
into  contracts  under  the  same  seal,  which 
shall  be  affixed  to  all  contracts  by  virtue  of 
an  order  of  the  coimcil"  is  imperative,  and 
applies  to  all  contracts  by  municipal  cor- 
porations subject  to  the  Act.  Paisley  v. 
Corporation  of  Chilliwack,  5  B.C.R.  132. 

2.  Seal.]^^ee.  82  of  the  Municipal  Act, 
1892,  providing:  "Bach  mtmicipal  corpora- 
tion shall-  have  a  corporate  seal,  and  the 
council  shall  enter  into  all  contracts  under 
the  same  seal,  which  shall  be  a£Sxed  to  all 
contracts  by  virtue  of  an  order  of  the  coun- 
cil," is  imperative,  and  applies  to  all  eon- 
tracts  of  the  corporation.  That  the-contraet 
was  in  fact  wholly  executed,  and  the  work 
completed  and  accepted  by  the  corporation, 
and  part  payment  therefor  made,  and  that 
the  clerk  of  the  corporation  had  acknowl- 
edged an  order  by  the  contractor  in  favour 
of  the  plaintiffs: — ^Held,  not  to  operate  to 
cure  the  objection  that  the  contract  was  not 
under  seal.  United  Trust  Company  v. 
OhiVHwack,  5  B.C.R.  128. 

3.  Tax  '  sale — Subsequent  sale  by  cor- 
poration— ^Redemption — Specific  perform- 
ance.]— At  a  tax  sale  in  No-^ember,  1899", 
as  the  price  offered  for  a  lot  owned  by  one 
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Beatty'was  less  than  the  arrears  of  taxes,  it 
was  bid  in  by  the  corporation.  In  Septem- 
ber, 1902,  plaintiff  wrote  the  corporation 
asking  if  they  would  accept  "the.  taxes  and 
costs"  for  the  property,  and  the  next  day 
the  council  passed  a  resolution  reciting 
plaintiff's  oiffer  and  resolving  to  accept  for 
the  property  the  amount  of  "taxes,  costs 
and  interest,^'  amounting  to  $88,  and  the 
reeve  and  clerk  were  authorized  to  issue  a 
'deed  for  that  price,  and  a  deed  in  the  statu- 
tory form  of  conveyance  by  the  officers  upon 
a  sale  for  taxes  was  prepared  and  signed  and 
the  corporate  seal  attached,  but  was  not 
delivered  to  plaintiff,  who  then  demanded 
the  deed  and  tendered  his  cheque  for  $88. 
Subsequently  the  clerk  received  from  the 
agent  of  Beatty  $88,  and  returned  plaintiff 
his  cheque,  informing  him  that  Beatty  had 
redeemed  Ms  property.  Plaintiff  sued  for 
specific  pgrformance: — Held;  that  a  contract 
had  been  made  out  and  that  plaintiff  had  a 
good  cause  of  action  ;,^i1^fe  the  corpora- 
tion, but  that  as  the  land  had  been  redeemed 
by  the  original  owner  specific  performance 
could  not  be  granted,  and  it  was  therefore 
\  referred  to  the  registrar  to  assess  the  dam- 
ages. Tracy  v.  The  Corporation,  of  the  Dis- 
trict of  North  Vancouver,  10  B.C.B,.  235; 
reversed,  34  S.C.R.  132. 


0.  LiaiiUties. 

1.  For  Acts  of  Servants,  Agents  and 
Contractors. 

1 .  Highway  authority  —  Negligence  — 
Respondeat  superior — Contractor  or  ser- 
vant— Misfeasance  or  nonfeasance — ^Trial 
— Cross-examining  questions  to  jury^r' 
Right  of  jury  to  finil  general  verdict.] — A 
municipal  corporation  which  had  statutory 
power  to  enter  land  and  taike,  without  pay- 
ment, gravel  for  its  roads,  let  a  contract  for 
grading  and  gravelling  a  road  within  its 
limits,  which  contained  no  provision  as  to 
where  the  gravel  was  to  be  obtained.  The 
contractor  entered  adjacent  private  property 
and  took  gravel  from  a  pit  thereon  in  such 
a  manner  as  to  undermine  a  large  tree  stand- 
ing close  to  the  road  allowance,  which,  by 
reason  thereof,  afterwards  fell  upon  and 
killed  plaintiff's  husband,  who  was  driving 
on  the  road.  To  be  assured  of  its  quaUty, 
the  taking  of  the  gravel  was  superintended 
by  the  municipal  road  inspector.  The  jury 
found  that  the  excavation  was  done  by  the 
order  or  permission  of  the  corporation,  and 
that  irrespective  of  who  caused  the  excava- 


tion, the  subsequent  condition  of  the  tree 
was  a  dangerous  nuisance  to  the  highway, 
of  which  the  corporation  had  notice: — ^Held, 
( 1 )  The  corporation  was  responsible  for  the 
act  of  the  contractor  in  undermining  the 
tree,  to  the  same  extent  as  if  he  was  a 
labourer  acting  under  the  orders  of  th?  road 
inspector  or  the  board  of  works.  (2)  If 
one  employs  a  contractor  to  do  a  work  not 
necessarily  a  nuisance,  but  which  becomes 
so  by  reason  of  the  manner-  in  which  the 
contractor  has  performed  it,  and  the 
employer  accepts  the  work  in  that  condi- 
tion, he  becomes  at  once  responsible  for  tlie 
nuisance.  (3)  He  who  knowingly  main- 
tains a  nuisance  is  as  liable  for  its  conse- 
quences a^  hfe  who  created  it.  The  corpora- 
tion was  under  an  obligation  to  the  public 
so  to  exercise  its  powers  of  repairing  the 
highway  as  not  to  render  its  use  dangerous 
to  the  lives  of  passengers  thereon  by  the 
absence  of  reasonable  precautions  against 
obvious  risks  from  falling  trees,  and  the 
circumstance  that  the  corporation  exercised 
its  powers  through  the  instrumentality  of 
their  contractor  did  not  absolve  it.  Steves 
v.  The  Corporation  of  the  District  of  South 
Vamcouper,  6  B.C.R.  17. 

2.  Trespass.]— A  corporation  is  liable 
for  a  trespass  committed  by  its  servants 
while  conducting  its  business,  although  com- 
mitted in  the  doing  of  an  act  ultra  vires  Of 
the  corporation  itself.  Where  the  servant 
of  a  corporation  forms  an  erroneous  judg- 
menl^  and,  in  the  supposed  discharge  of  the 
duty  delegated  to  him,  commits  a  trespass, 
the  corporation  is  liable  for  it.  Adams  v. 
Nat.  Eleo.,  etc.,  Co.,  3  B.C.R.  199. 

3.  Town  constable.] — A  municipal  cor- 
poration appointing  a  person  to  act  as  con- 
stable pursuant  to  the  provisions  of  sec.  232 
of  the  Municipal  Clauses  Act,  is  not  respon- 
sible for  the  negligent  acts  of  such  person 
in  his  capacity  of  constable.  Such  person 
discharges  public  duties  imposed  by  the 
Legislature,  and  from  which  the  corporation 
derives  no  benefit  in  its  corporate  capacity. 
Where,  therefore,  a  municipal  constable  and 
gaoler  having  arrested  a  person,  and  after 
searching'  him  and  talking  matches  and  other 
articles  from  him  and  another  prisoner, 
locked  him  up,  and  he  was  suffocated  from 
a  fire  which  broke  out  in  the  cell  during  the 
temporary  absence  of  the  constable-gaoler : — 
Held,  that  the  trial  judge, was  right  in  dis- 
missing the  action  for  damages  brought  by 
the  deceased's  wido^^  and  setting  aside  the 
verdict  of  the  jury  in  her  favour.     MoKen- 
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aie  V.  Corporation  of  CMlUMack,  15  B.C.E. 
256;    1912,  A.C.  888. 


^  2.  As  to  Municipal  Buildings  and 
Apparatus. 

1.  No  proof  of  negligence.] — A  small 
rural  township  ,is  not  bound  to  have  a 
■watchman  constantly  on  duty  to  guard 
against  the  risk  of  Are  in  a  wooden  cell  used' 
for  the  custody  of  prisoners  in  which  there 
is  no  firet  and  matches  are  not  allowed. 
MeKemsie  v.  OhiUiwack  Corporation,  15 
B.0.R.5S6;    1912,  A.O.  888. 

2.  Duty  of,  to  roaintain  it(  electric  wires 
in  a  safe  conditicn*] — ^A  fire  alarm  wire 
belonging  to  a  municipality  broke  and  fell 
upon  aja  electric  wire  belonging  to  a  ^private 
corporation,  and  thereby  sent  a,  fatal  cur- 
rent into  the  plaintiff's  horse: — Held,  that 
Jhe  municipality  was  liable.  Sarle  v.  The 
City  of  Victoria,  2  B.C.E,.  15'6. 


3.  As  to  Drains  and  Sewers. 

1.  Defective    condition.]  tt"  In  ,  a   drain 

constructed  by  the  defendant  municipality 
some  X^  years  before  the  cause  of  action, 
,  there  had  Ijeen  placed  a  man-hole,  which 
reduced  the  capacity  of  the  drain.  In  addi- 
tion to  this  the  drainage  area  had  been 
greatly  increased.  Plaintiff's  basement 
drain  was  eoniifected  with  this  drain  with 
the  knowledge  and  consent  of  the  Corpora- 
tion. The  wbodwork  in  the  municipal  drain 
having  become  decayed,  some  of  it  broke 
away  and  caused  an  ol^struction  Which,  in  a 
heavy  rainfall,  flooded  plaintiff's  basement, 
causing  damage: — Held,  that  the  Oorpora- 
tioin  was  liable,  notwithstanding  th'at  the 
drain  might  have  been  sufficient  for  the  pur- 
pose when  first  built;  but  that  here  there 
was  the  further  element  that  the  drain  had 
been  allowed  to  remain  in  a  defective  condi- 
tion. Woodward  V.  The  Corporation  of  the 
City  of  Vcmcouver,  14  B.C.R.  403.      ' 

2.  Permissive  use.]— There  is  no  statu- 
tory liability  cast  upon  municipal  corpora- 
tions to  keep  drains  in  repair,  and  where 
the  plaintiffs  were  not  compelled  or 
requested  to  drain  the  basement  of  their 
house  by  connecting  with  the  city's  drain, 
and  were  merely  permitted  to  do  so  for  their 
own  convenience,  without  making  any  pay- 
ment, and  water  flowed  into  the  basement 
through  faulty  construction  of  the  main 
drain,  the  corporation  was  held  not  to  be 
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liable.    Woodward  v, 
B.C.R.  457.  . 

3.  O>niission  to  repair.] — ^Held,  that  the 
Corporation  of  the  City  of  Vancouver  were 
under  no  statut^S^j  or  common  law  liability, 
to  provide  means  of  drainage  to  plaintiff's 
basement,  and  that  the  latter  voltmtarily 
assumed  the  risk,  which  resulted  in  the  dam- 
age complained  of,  by  connecting  with  the 
drain  in  the  manner/ he  did.  '  Woodioard  v. 
Oorporhtion  of  the  City  of  Vancouver,  16 
B.CE.  457. 


4.  As  to  Strgets  and  Highways. 

1.  Nonfeasance.]  ^- Where  a  municipal 
corporation  is  gnUty  of  negligent  default  by 
nonfeasance  of  the  statutory  duty  imposed 
upon  it  to  keep  its  highways  in  good  repair, 
and  adequate  means  have"  been  provided  by 
statute  for  the  purpose  of  enabling  itv  to 
perform  its  obligaticSis  in  that  respect,  per- 
sons suffering  injuries  in  conseguence  ~0f 
such  omission  may  maintain  civil  actions 
against  the  corporation  to  recover  compen- 
'sation  in  damages,  although  no  such  right  of 
action  has  been-  expressly  given  by  the 
statute,  sinless  something  in  the  statute- 
itself ,  or  in  J;he  circumstances  in  which  it 
was -enacted,  justifies  the  inference  that  no 
such  right  of  action  was  intentied  to  be  con- 
ferred. McPhalen  v.  City  of  VoMcouver,  15 
B.C.R.  367 ;    45  S.C.E,.  194. 

2.  Knowledge  or  means  of  knowledge.] 

— ^Plaintiff  was  injured  by  stepping-  into  a 
hole  in  a  sidewalk  within  the  municipal 
limits,  there  being  no  evidence  of-  how  the 
hole  came  to  be  there,  or  whether  the  muni- 
cipal authorities  had  actual  knowledge  of 
its  existence.  Under  their  Act  of  incorpora- 
tion, the  control  of  the  thoroughfares  is 
vested  jn  the  Corporation,  and  there  is  also 
imposed  upon  them  the  duty  of  keeping 
th'em  in  repair,  and  it  is  also  made  unlawful 
for  a  third  person  to  interfere  with  the 
streets  or  sidewalks  without  permissioif: — 
Held,  that  the  breach  of  the  duty  to  repair 
gave  a  right  of  action  to  a  person  injured; 
that  in  the  circumstances  the  jury  might 
infer  that  the  sidewalk  was  broken  by 
defendant  Corporation,  or  with  their  per- 
mission ;  and  that  where  by  reasonable  care 
and  diligence  they  could  and  ought  to  know 
that  streets  require  repairing,  the  Corpora- _ 
tion  are  liable  if  they  neglect  to  do  so.  The 
existence  of  the  defect  here  might  be  strong 
evidence  of  neglect  to  discover  it.     Cummvnga 


669 


MUl^ICIPAL   COEPOEATIONS 


670 


V.  The  Corporation  of  the  City  of  Vanooif- 
ver,  16  B.C.E.  494;    46  S.C.R.  457. 

3.  Defective  construction  by  owner 
with  permission  of  corporation.] — Plaint- 
iff was  injured  by  stepping  on  the  wooden 
grating  in  a  sidewalk,  which  grating,  when 
put  in  was  found,  on  the  .evidence,  to  be 
structurally  defective.  The  .grating  was 
put  in  by  the  owners  of  the  abutting  prop- 
erty under  a  permit  from  the  Corpora- 
tion :— Held,  that  notwithstanding  the  statu- 
tory provision  as  to  notice  to  the  Corpora- 
tion of  accidents  so  happening,  the  Corpora- 
tion must  be  taken  to  have  had  knowledge 
of  the  originalfy  defective  construction  of 
the  grsiting,  and  were  therefore  liable.  Mac- 
pherson  v.  The.  Corporation  of  the  City  of 
Vcmcouv&r,  14  B.G.R.  326.^ 

4.  Non-repair.] — Plaintiff's  horse  stum- 
bled'through  a  rotten  culvert  on  a  public 
road  within  the  municipal  limits,  and 
plaintiff  and  his  wife  were  thrown  from 
the  vehicle  and  injured.  The  culvert,  con- 
structed of  cedar,  covered  with  a  few  inches 
of  earth,  had  been  placed  there  some  16 
years  previously,  and  it  had  never  been 
inspected,  repaired  or  renewed  dur-ing  that 
time: — Held,  that  the  municipality  had 
been  guilty  of  misfeasance  in  allowing  the 
culvert  tojjecome  a  nuisance,  and  was  there- 
fore liable.  Cooksley,  v.  The  Corporation 
of  New  Westminster,  14  B.C.E.  330. 

.S.   Faulty    methoil    of    construction.] — 

The  defendant  corporation  constructed  a 
sidewalk  and  street  crossing  in  such  a  man- 
ner that  the  defendant,  walking  upon  the 
sidewalk  at  night  with  reasonable  care, 
failed  to  step  on  to  the  crossing,  which  was 
of  less  width  than  the  sidewalk,  but  stepped 
over  its  outer  edge  on  to  the  ground,  which 
at  that  point  was"  at  a  considerably  lower 
level,  thereby  sustaining  ^  injury : — Held, 
that  the  method  of  construction  constituted 
a  misfeasance  by  the  corporation,  and  that 
it  was  liable  in  an  action  for  damages. 
Smith  v.  City  of  Yamcowoer,  5  B.C.R.  491. 
6.  Corporation  not  an  insurer  of  latent 
defects  in  highways.] — Corporations  under- 
taking to  manage  highways  are  not  insurers 
against  latent  defects ;  they  are  only  bound 
to  take  reasonable  care.  No  action  could 
be  maintained  at  Qommon  law  for  an  injury 
arising  from  the  non-repair  of  a  highway, 
but  a  duty  may  be  cast  by  statute  upon  a 
corporation  to  repair,  and  if  that  is  clearly 
done  it  will  be  answerable  in  an  action  of 
negligence.  The  Municipal  Act,  1892,  Brit- 
ish Columbia,  sec.  104,  sub-see.  90,  gave  the 


defendant  corporation  power  to  raise  money 
by  way  of  road  tax,  and  to  pass  bye-laws 
dealing  with  roads,  streets  and  bridges: — 
Held,  that  no  duty  to  keep  the  streets  in 
repair  was  thereby  laid  on  defendants.  Lm- 
dell  V.  Corporation  of  the  City  of  Victoria, 
3  B.e.E,.  400. 

7.  Grade  of  street — Action  for  damages 
for  lowering.] — ^The  Act  incorporating  the 
City  of  New  Westminster,  51  Vict.,  c.  42 
(British  Columbia),  by  sec.  190,  empowers 
the  coimcil  of  the  city  to  order  by  bye-law 
the  opening  or  extending  of  streets,  etc.,  and 
for  such  purposes  to  acquire  and  use  any 
land  within  the  city  limits,  either  by  pri- 
vate contract,  or  by  complying  with  the  for- 
malities prescribed  in  sub-sees.  3  and  4  of 
said  section,  which  provide  for  the  appoint- 
inent  of  commissioners  to  fix  tlie  price  to 
be  paid  for  such  land;  sub-sec.  13  provides 
for  the  conflrination  of  the  appointment  and 
for  the  deposit  in  Court  of  said  price  by  the 
council,  which  deposit  should  vest  in  thfem 
the  title  to  said  land.  Sub-sec.  17  of  sec. 
190  enacts  that  sub-sees:  3  and  4  shall  apply 
to  cases  of  damage  to  real  or  personal  estate 
by  reason  of  any  alteration  made  by  order 
of  council  in  the  line  or  level  of  any  street, 
arid  for  payment  of  the  compensation  there- 
for without  further  formality.  The  council 
was  authorized  by  bye-law  to  raise  money 
for  improving  certain  streets,  but  no  bye- 
law  was  passed  expressly  ordering  such 
improvements.  In  one  of  the  streets  named 
in  said  bye-law  the  grade  was  lowered,  in 
doing  which  the  approach  to  and  from  an 
adjacent  lot  became  very  difficult,  and  no 
retaining  wall  having  been  built,  the  soil  of 
said  lot  caved  and  sunk,  thereby  weaken- 
ing the  supports  of  the  buildings  thereon: — 
Held,  that  the  owner  of  said  lot  could  main- 
tain an  action  for  the  damage  sustained  by 
lowering  the  grade  of  the  street^  and  was 
not  obliged  to  seek  redress  under  the 
statute;  that  sub-sec.  17  of  sec.  190,  which 
dispenses  with  the  formalities  required  by 
prior  sub-sections,  only  applies  to  cases 
where  land  is  injuriously  affected  by  access 
thereto  being  interfered  with,  ani  where 
land  is  taken  or  used  for  the  purposes  of 
work  on  the  streets  the  corporation  must 
comply  with  the  formalities  prescribed  by 
sub-sees.  3  and  4;  that  the  street  having 
been  excavated  to  a  depth  which  caused  a 
subsidence  of  adjoining  land,  th^'  latter  must 
be  regarded  as  having  been  taken  and  used 
for  the  purposes  of  the  excavation,  and  the 
council  should  have  acquired  it  under  tne 
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statute;  not  having  so  acquired  it,  and 
having  neglected  to  take  steps  to  prevent 
the  subsidence  of  the  adjacent  land,  they 
were  liable  lor  damage  thereby  caused: — 
Held,  further,  that  the  neglect  to  take  such 
ipreoautions  was  in  itself,  however  legal  the 
making  of  the  excavation  may^have  been  if 
skilfully  executed,  such  ilegligence  in  the 
manner  of  executing  it  as  to  entitle  the 
owner  of  the  adjacent  land  to  recover  dam- 
ages for  the  injury  sustained.  In  the 
absence  of  the  statutory  preliminaries  a 
municipality  has  no  greater  right  than  any 
other  owner  of  adjacent  land  to  disturb  the 
soil  of  a  private  person.  The  Corporation 
of  the'Git^  of  New  Westminster  v.  ManMella 
Bnghouse,  ^0  S.C.E,.  520. 

8.  Right  of  corporation  ti>  indemnity.] 
— ^A  muni<^ipal-  corporation,  charged  with 
the  maintenance  and  repair  of  streets  and 
sidewalks,  took  up  a  wooden  sidewalk  and 
replaced  it  with  a  permanent  one.  In  doing 
so,  they  replaced  a  wooden  grating  in  an 
area  opening,  which  had  been  made  in  the 
old  sidewalk  by  a  former  owner  of  the  abut- 
ting private  property  without  permission 
from  the  corporation.  The  private  owner 
at  the  time  of  replacing  the  old  sidewalk 
was  not  consulted  by  the  corporation.  The 
trial  judge,  in  an  action  for  personal  injur- 
ies sustained  by  plaintiflF  in  falling  through, 
the  wooden  grating,  gave  damages,  $3,000, 
against  the  corporation,  with  a  remedy  over 
against  the  third  party.  An  appeal  was 
taken  by  the  municipality,  and,  the  third 
party  also  appealed  against  the  main  judg- 
ment and  against  the  order  that  she  indem- 
nify the  City,  but  on  the  argument  she  con- 
fined her  appeall  to  the  latter : — Held,  on 
appeal,  that  the  corporation  was  liable,  and 
that  the  appeal  of  the  third  party  should 
be  allowed.  Macpherson  v.  The  Corporation 
of  the  City  of  Vancouver  [Stirling,  third 
pwtiy).,  17  B.C.R.  264. 


5.  As -to  Bridges. 

1.  Accident  to  bridge.] — In  an  action  to 
recover  damages  from  a  municipal  corpora- 
tion for  a  fatal  accident  caused  by  the 
breaking  down  of  a  bridge  of  which  the  cor- 
poration had  taken  over  the  care  and  con- 
trol, it  was  held  that  the  finding  of  the  jury 
that  an  act  done  by  an  officer  of  the  cor- 
poration had  materially  weakened  the  beam 
which  afterwards  broke  amply  justified  a 
verdict  against  it.  Patterson  v.  Victoria 
Corporation,  5  B.C.R.  628;    1899,  A.C.  615. 


2.  Nonfeasance.] — ^In  an  Action  for  negli- 
gence it  is  not  sufficient  to  show  general 
negligence  on  the  part  of  the  defendant,  but 
the  plaintiff  must  show  a  negligent  act 
"whereby"  the  injury  was  caused.  There 
is,  at  law;  no  cause  of  action  for  damages 
for  negligence  in  not  performing  a  statutory 
duty,  or  for  not  exercising  a  statutory 
power,  but  only  for  negligent  acts  in  the 
performance  of  the  duty,  or  in  the  exercise 
of  the  power.  The  jury  found,  inter  alia, 
that  the  injury,  which  resulted  from  tl\e 
collapse  of  a  bridge  built  by  the  Provincial 
Crovemment,  but  afterwards  brought  within 
the  city  limits,  was  caused  by  the  breaking 
of  a  "hanger  supporting  one  of  the  floor 
beams.  The  city  had  substituted  stirrup 
hangers  with  welds,  made  by  their  orders, 
on  some  of  the  beams  in  place  of  unwelded 
straight  hangers.  When  asked  whether  it 
was  one  of  the  substituted  hangers  which 
broke,  the  jury  said  there  was  no  evidence,, 
but  in  their  opinion  a  missing  stirrup" 
hanger  must  have  broken  at  "the  welds, 
otherwise  it  would  have  been  attached  to  the 
floor  beam.  To  the  question  whether  the 
corporation  was  blamable  for  the  cause  of 
the  action,  and  how,  the  jury  answered: 
•'A.  Yes,  because  having  been  made  aware 
of  the  condition  of  the  bridgf,'  through  the 
report,  of  the  engineer  and  otherwise,  they 
attempted  repairs,  but  the  work  was  not 
done  sufficiently  well  to  strengthen  the 
structure.  In  our  opinion  it  was  their  duty 
to  first  ascertain  the  carrying  capacity  of 
the  bridge  before  allowing  such  heavy  cars 
to  pass  over  it."  Upon  motion  for  judg- 
ment:— ^Held,  1.  That  there  was  no-finding 
of  actionable  ~  negligence  "whereby"  the 
disaster  was  caused;  2.  That  the  acts  of 
negligence  to  which  the  jury  attributed  the 
disaster  were  mere  nonfeasance.  Gordon  v. 
The  City  of  Victoria,  5  BiC.R.  553. 

3.  Use  by  railway  company.] — ^The  com- 
pany had  a  right  under  its  statutory  char- 
ter (sec.  12  of  57  Vict.,  c.  63)  to  construct, 
maintain  and  operate  a  street  railway  along 
certain  highways  and  bridges.  One  of  the 
bridges  over  which  the  company  had  law- 
fully run  its  cars  under  the  Act  was 
destroyed,  and  the  City  commenced  the  con- 
struction of  another  in  its  place  wliich  was 
of  insufficient  strength  to  carry  the  cars. 
Upon  motion  for  a  mandatory  injunction  to 
compel  the  City  to  construct  the  bridge  of 
sufficient  strength  to  maintain  the  car  traf- 
fic of  the  company: — ^Held,  that  the  com- 
pany were  merely  grantees  of  the  right  of 
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way,  and  as  such  had  no  right  ta  compel 
their  grantors  to  repair  the  bridge,  and  that 
in  the  absence  of  a  Special  agreement  to  do 
so  the  right  did  not  exist.  The  City  were 
not  liable  for  non-repair  even  if  it  amounted 
to  a  nuisance.  The  ConsoUdated  Bailway 
Company  v.  The  Gity  of  Viotoria,  5  B.C.R. 
266. 

IV.  Fkanchise,  Gbant  op. 

Point  Grey  Bye-law.]  — The  company 
had  powers  under  the.  Consolidated  Railway 
Company's  Act,  1896,  to  construct  and  oper- 
ate a  street  railway  or  tramway  in  certain 
districts  in  the  Province  along  such  streets 
or  roads  as  might  be  specified  by  the  coun- 
cil of  any  municipality  through  which  the 
same  might  be  ^jonstructed,  who  might  fix 
the  location  and  terms  of  user  over  such 
streets  or  roads.  By  an  agreement  between 
the  company  and  the  Corporation  of  Point 
Grey,  which  was  in  the  districts  referred  to, 
the  corporation  consented  to  the  company 
constructing  a  tramway  along-;  specified 
roads,  and,  upon  certain  conditions,  operat- 
ing the  same  foir  forty  years.  .  The  agree- 
ment also  provided  that  if  the  corporation 
or  other  persons  should  desire  thereafter  to 
construct  a  tramway  along  other  roads,  the 
company  should  have,  upon  pertain  condi- 
tions, -a  prior  right  to  construct  and  oper- 
ate it.  A  bye-law  of  the  corporation 
authorized  the  affixing  of  the  corporate  seal 
to  this  agreement: — ^Held,  that  the  agree- 
ment and  bye-law  did  not  amount  to  a  char- 
ter bestowing  a  right,  franchise,  or  privi- 
lege, and  that  they  were  not  invalid  in 
the  absence  of  the  assent  of  the  electors. 
Stewart -y.  British  Columbia  Electric  Rail- 
way Compwny,  16  B.C.R.  374;  1913,  A.C. 
816. 

V.  Bye-Laws. 
A.  In  General. 

1 .  Money  loaned  on  —  Assumption  of 
risk   as    to   regularity   of   proceedings.]  — 

The  lender  of  money  to  a  municipality  on 
its  debentures  is  bound,  at  his  own  risk,  to 
see  that  the  proceedings  leading  up  to  their 
creation  and  issue  are  legal  and  regijlar. 
Wiltshire  v.  The  Township  of  Surrey,  2 
B.C.R.  79. 

2.  Action  to  set  aside.] — The  provisions 
of  sec.  91  of  the  Municipal  Clauses  Act, 
R.S.B.C.  1897,  c.  144,  do  not  prevent  an 
action  being  brought  to  restrain  a  corpora- 
tion from' proceeding  under  a  bye-law  which 


has  not  been  quashed,  but  only  prevent  an 
action  for  damages  till  the  bye-law  has  been 
quashed.     In  re  Traves,  7  B.C.R.  48. 

3.  dood  in  part.]— A  bye-law  may  be 
good  in  part  and  bad  in  part,  but  the  part 
that  is  good  must  be  clearly  distinguishable 
from  the  part  that  is  bad,  so  that  if  the 
invalid  portion  is  eliminated  there  will  still 
remain  a  .  perfect  and  complete  bye-law 
capable  of  enforcement.  B.  v.  Jim  Si/ng,  4 
B.C.R.  338. 

4.  Question  of  validity.] — A  magistrate 
is  bound  to  decide  all  questions  raised  before 
him  as  to  the  validity  of  bye-laws.  R.  v. 
Russell,  1  B.C.R.,  Pt.  I.,  256. 

5.  Unnecessary.]  —  Where  a  statute 
creates  offences  and  provides  the  necessary 
machinery  for  carrying  out  its  provisions,  a 
bye-law  to  put,  it  in  force  is  unnecessary 
and  bad.     Hayes  v.  Thompson,  9  B.C.R.  249. 

6.  Certiorari.] — ^The  validity  of  a  bye- 
law  may  be  tested  in  proceedings  by  cer- 
tiorari.    In  re  Traves,  7  B.C.R.  48. 


B.  Authentication. 

Seal.] — Where  the  co'py  of  a  bye-law 
deposited  for  registration  has  impressed 
upon  it  the  seal  of  the  municipality,  that  is 
sufficient,  and  it  is  not  necessary  to  affix  the 
seal  to  the  certificate  of  the  municipal  clerk 
authenticating  the  bye-law.  City,  of  Fernie 
V.  Crow's  Nest,  etc.,  Co.,  13  B.C.R.  12. 


C.  Nature  and  Effect. 

Alteration  by  resolution.]- — -A  bye-law 
is  not  an  agreement,  but  a  law  binding  on 
all  persons  to  whom,  it  applies,  whether  they 
care,  to  be  bound  by  it  or  not.  A  resolution 
can  no  more  alter  a  bye-law  than  it  can 
alter  a  statute.  The  Corporation  of  the 
City  of  Victoria  v.  Meston,  11  B.C.R.  341. 


D.  Construction. 

1.  Absurdity.] — In  a  bye-law  passed  by 
the  corporation  of  the  City  of  Victoria,  hav- 
ing for  its  object  the  closing  of  a  portion 
of  the  Craigflower  Road,  the  word  "by"  was 
omitted  inadvertently,  with  the  result  that 
by  the  strict  grammatical  construction  of 
the  bye-law  a  former  bve-law  dealing  with 
the  same  road  was  declared  closed,  instead 
of  the  road  itself  :-^Held,  that  certain  words 
in  the  enacting  clause  should  be  regarded 
as     a     parenthetical     expression,     and     as 
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descriptive  of  the  portion  of  the  road 
referred  to,  thua  giving  the  bye-law  _  a 
sensible  meaning  and  the  one  intended. 
The  Court  will  not  hsld  any  legislation  to 
be  meaningless  or  absurd  unless  the  lan- 
guage is  absolutely  intractable.  Esquimau 
Water  Works  Company  Vj  The  Corporation 
of  the  City  of  Victoria,  10  B.C.R.  193. 

2.  Insenxible  construction.] — The  effect 
of  reprinting  a  municipal  bye-laW  w£is  to 
alter  the  position  of  the  last  word  in  the 
first  line  of  a  section.  The  same  word 
occurred  five  times  in  the  section.  An 
amendment  was  subsequently  passed, 
intending  the  insertion  of  another  word 
before 'the  word  so  changed  in  position: — 
Held,  that  the  amendment  should  be  jplaced 
and  read  in  the  position  only  to  which  it 
could  sensibly  'relate.  The  Gorporg,tion  of 
the  City  of  Victoria  v.  BeVyea,  13  B.C.R.  5. 

3.  Lodging-house.] — ^Where  a  bye-law, 
requiring  lodging  house  keepers  to  take 
out  a  license,  does  not  define ,  the  jyords 
"lodging  house,"  it  does  not  apply  to  a 
person  not  engaged  in  such  ocgupation  for 
profit.    In  re  Gun  Long,  7  B.C.U.  457. 

'4.  Sunday  trading.] — A  bye-law  pro- 
hibiting the  keeping  open  of  -barber  shops 
on  Sunday  is  not  necessarily  infringed  by 
shaving  customers  on  Sunday.  In  re  Lam- 
hert,  7  B.C.R.  396. 


E.  Amendment. 

Consent  of  Lieiitenant-GoTernor.] — ^By 

the  (special)  Vancouver  Incorporation  Act, 
1886,  sec.  129,  bye-laws  for  raising  money 
not  for  ordinary  expenses  must  receive  the 
assent  of  the  electors,  "and  when  such 
assent  is  receive^  no  feueh  bye-law  shall  be 
altered,  amended  or  repealed  by  the  coun- 
cil except  as  hereinafter  provided."  The 
(general)  Municipal  Act,  1892,  sec.  113, 
dealing  with  the  same  class  of  bye-laws, 
provides,  "No  such  bye-law  shall  be  altered 
or  repealed  except  with  the  consent  of  the 
Lieutehant-Governor-in-Council."  The  city 
of  Vancouver  passed,  a:  bye-law.  No.  169, 
aiding  a  railway  by  gift  of  municipal 
debentures.  A  question  having  been  raised 
as  to  whether  this  bye-law  should  have  been 
voted  upon  by  the  electors  upon  the  roll  of 
1891,  instead  of,  as  was  the  case,  upon 
that  of  1892,  two  new  bye-laws,  Nos.  166 
and  167,  for  the  same  purpose,  were  intro- 
duced and  submitted  to,  and  respectively 
received  the  assent  of,  each  group  of  elec- 
tors.    These  bye-laws  were  similar  to  each 


other,  but  varied  in  substa;iitial  particulars 
from  bye-law  159.  After  they  were  passed, 
an  order  of  the  Lieutenant-Govemor-in- 
Oounoil  was  obtained  assenting  to  the 
alterations  which  t^y  made  in  bye-law 
159.  Upon  motion  to  quash  bye-laws  166 
and  167,  as  altering  bye-law  159j  contrary 
to  sec.  '129,  supra: — ^Held,  quashing  the  bye- 
laws:  That  sec.  129  of  the  special  Act, 
supra,  exclusively  governed.  That  sec.  113 
of  the  subsequent  general  Act,  supra,  did 
not  apply,  and  that,  in  any  event,  the 
language  ejf  that  section  was  not  enabling 
but  necessitated  the  consent  of  the  Lieu- 
tenant-Govemor-in-Counoil  as  an  additional 
restriction  upon  the  power  to  amend  by 
subsequent  bye-law.  In  re  Bell-Irving  and 
City  of  Vancouver :  In  the  matter  of  the 
Vancouver  Incorporation  Act^  1886,  and 
the  Municipal  Act,  1892,  and  Bye-laws  166 
(md  167  of  the  Corporation  of  the  said 
City,  4  B.C.R.  228. 


F.  Consolidating   and  Revising. 

Failure  to  identify.] — ^Where  a  revising, 
bye-law  purports  to  bring  into  effect  a 
number  of  bye-laws  contained  in  a  printed 
roll  alleged  to.  be  attested  by  the  mayor 
and  city  clerk,  but  such  roll  was  not,  in 
fact,  so  attested  until  after  the  final  pas- 
sage of  the  revising  bye-law,  sucb  bye-law 
has  failed  to  bring  into  force  any  bye-law 
contained  in  such  roll.  Traves  v.  City  of 
Nelson,  In,  re  TroAi^ — CertioraH,  7  B.G.R. 
48.  : 


O.  Voting  on. 

1.  Right  of  voting.] — Sec.  127  of  the 
Vancouver  Incorporation  Act,  1886,  pro- 
viding that  the  right  of  voting  on  bye-laws 
requiring  the  assent  of  the  electors  shall 
belong  to  persons  rated  on  the  revised 
assessment  roll  on  which  Voters'  lists  of 
the  city  are  based,  confers  the  right  to 
vote  only  upon  persons  on  the  revised  assess- 
ment rbll  upon  which  the  existing  voters' 
lists  are  based,  and  the  description  is  not 
satisfied  by  persons  upon  the  last  revised 
assessment  roll  upon  the  basis  of  which 
the  voters'  lists  for  the  current  year  have 
not  yet.  been  made  up.  In  re  Bell-Irving, 
4  B.C.R.  219,  300. 

2.  Necessary  majority.  ]-^An  amendment 
to  the  special  Act  of  the  city  of  Vancouver 
required  a  three-fifths  majority  of  votes  to 
pass  a  certain  class  of  bye-laws  requiring 
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submission  to  the  electors.  An  amendment 
to  the  general  Municipal  Act  passed  on  the 
same  day  authorized  such  bye-laws  to  be 
passed  by  a  majority  only  of  the  electors, 
and  gave  the  same  power  to  the  cities  of 
Vancouver  and  New  Westminster,  notwith- 
standing anything  in  the  special  Acts  relat- 
ing to  said  cities  inconsistent  with  or  repug- 
nant thereto.  Upon  a  rule  nisi  to  quash 
such  a  bye-law,  upon  the  ground  that  it 
received  the  assent  of  a  majority  only  of 
the  electors: — ^BCeld,  wherever  there  is  a 
particular  enactment,  and  also  a.  general 
enactment,  and  the  latter,  taken  in  its 
most  comprehensive  sense,  would  overrule 
the  former,  the  particular  enactment  must 
be  operative  to  the  exclusion  of  the  other. 
Bailey  v.  The  Corporation  of  the  City  of 
Vancouver,  4  B.C.R.  433. 


H.  Irregularities,  Validation  of. 

I .  Not  reconsidered  and  finally  adopted.  ] 

— By  sec.  278^>Iunicipal-  Act,  1892;  B.C., 
"Before  any  bye-law  .  *  ' .  ^hall  be  valid 
or  come  into  effect,  the  council  shall  cause 
it  to  be  published  once  in  every  week  for 
four  weeks  in,  etc.  .  .  .  after  which  the 
bye-law  may  be  reconsidered  by  the  council; 
and,  if  reconsidered  and  finally  adopted  by 
the  council  within  thirty  days  "from  the 
termination  of  the  four  weeks  of  publica- 
tion aforesaid,  it  shall  come  into  effect 
after  seven  days  from  its  final  adoption  by 
the  council,  unless  the  date  of  its  coming 
into  effect  is  otherwise  postponed  by  such 
bye-law."  By  sec.  279,  unless  quashed,  "the 
bye-law  shall,  notwithstanding  any  want  of 
substance  or  form,  either  in  the  bye-law 
itself  or  in  the  time  or  manner  of  passing 
the  same,  be  a  valid,  bye-law."  The  bye- 
law  in  question  was  not  reconsidered  and 
finally  adopted  by  the  coimcil  within  the 
thirty  days  above  limited.  No  motion  to 
quash  the  bye-law  within  the  time  limited 
for  that  purpose  had  been  made.  The 
action  was  for  a  declaration  that  the  bye- 
law  was  invalid,  and  plaintiffs  Had  obtained 
an  interim  injunction  restraining  actions 
against  them  in  the  County  Court,  to 
recover  a  rate  assessed  against  them  tuere- 
under;- — ^Held,  dissolving  the  injunction, 
that  the  bye-law  was  valida.ted  by  sec.  279. 
Semble,  that  the  objection  was  not  fatal  to 
the  bye-law.  Belrose  v.  The  Municipality  of 
Chilliwaek,  3  B.C.R.   115. 

2.   Coram  non  concilio.] — vThe  provision 
in   the   Municipal    Act    [E.S.B.C.    1897,   e. 


144,  sec.  86  (2)]  validating  bye-laws,  to 
quash  which  no  motion  has  been  within  a 
defined  period,  has  no  application  to  invalid 
bye-laws  enacted  by  municipal  coimcils  on 
occasions  when  they  could  not  perform 
legislative  functions.  Anderson  v.  The 
Municipality  of  South  Vancouver,  16  B.C.R. 
401 ;   45  S.C.R.  425. 

3.  Debentures.] — A  municipal  bye-lkw, 
under  whiclr  debentures  have  been  issued 
and  the  interest  thereon  paid  by  the  muni- 
cipality for  a  year  or  more,  cannot  be 
invalidated  or  set  aside  on  any.  ground 
whatever.  Wilson  v.  Delta  Corporation, 
1913,  A.C.  181. 


I.  Enforcement. 

1.  -Penalty.] — It  is  not  necessary  that  a 
bye-law  imposing  a  tax  should  fix  a  penalty 
for  its  infraction;  the  statute  itself  does 
that  and  provides  the  manner  in  which  it 
may  be  recovered.  City  of  Victoria  y. 
Belyea,  12  B.C.R.  112. 

2.  Information.] — Any  person  may  lay 
an  infoteation  in  respect  of  the  infraction 
of  a  municipal  bye-law.  R.  v.  Chipman, 
5  B.C.R.  349. 

3.  Mens  rea.] — In  order  to  support  a 
conviction,  under  the  clause  in  the  Victoria 
Consolidated  Health  Bye-law,  1886,  provid- 
ing "17.  No  person  shall  let,  occupy,  or 
suffer  to  be ,  occupied,  as  a  dwelling  or 
lodging,  any  room  which  (a)  does  not  con- 
tain at  least  384  cubic  feet  of  space  for 
each  person  occupying  the  same,"  it  is 
necessary  that  there  should  be  some  evi- 
dence of  guilty  .  knowledge,  actual  or  con- 
structive, on  the  part  of  the  person  charged; 
Re  Wing  Kee,  2  B.C.R.  321. 


J.  Quashing. 

1.  In  General. 

Relief.]  —  Apart  from  any  statutory 
authority  the  Court  has  power  in  any  case 
to  afford  relief  where  it  is  shown  that  the 
council  has  not  properly  exercised  its 
powers.     In  re  Arthur,  6  B.C.R.  323. 


2.  Practice. 

1.  Grounds  not  specified.] — A  bye-law 
may  be  quashed  on  grounds  not  specified 
in  the  rule.     In  re  Arthur,  6  B.C.R.  323. 

2.  Locus  standi  in  curia.] — Only  the 
applicant    and    the    corporation    have   any 
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locus     standi     on     proceedings    to     quash. 
MacLean  v.  City  of  Fernie,  12  B.C.R.  61. 

3.  Time  for  application  to  quash.]  — 
Held,  that  the  application"  to  quash  a  bye- 
lp,w  made  within  one  mohth  from  the  date 
of  its  publication  in  the  British  Columbia 
Gazette,  though  more  than  one  month  from 
the  date  of  its  passing  the  council,  was 
"within  one  month  of  the  passing  of  the 
bye-law,"  according  to  the  true  interpreta- 
tion of  the  language  of  sec.  128  of  the 
Municipal  Act,  1892,  coupled  with  sees.  122, 
125  and  126.  Kane  v.  The  ^Oorporation  of 
the  City  of  Easlo,  4  B.C.R.  486. 

4.  Time  for  application  to  quash.] — 
An  application  to  quash  a  bye-law  made 
on  the  day  next  following  tiie  time  limited 
by  R.S.B.C.  c.  144,  sec.  89,  which  time 
expired  upon  a  holiday,  is  in  time. 
R.S.B.C.  c.  1,  sec.  10,  sub-sec.~  20,  S  not 
confined  to  matters  of  procedure  only  In 
re  Nelson  City  Bye-law,  No.  11,  6.  B.C.R. 
163. 

5.  Proof  of  bye-law.]— It  is  sufBcient 
that  the  copy  of  the  bye-law,  deposited  for 
registration,  be  impressed  With  the  seal  of 
the  'municipality:  it  is  not  necessary  that 
the  seal  be  affixed  to  the  certificate  of  the 
municipal  clerk,  authenticating  the  bye- 
law.  City  of  Fernie  v.  Crow's  Nest  Pass 
E.  L.  &  P.  Co.,  13  B.C.R.  12. 

6.  Framed  under  particular  section  not 
to  be  supported  under  different  section.] 
— ^A  bye-law  manifestly  passed  in  pursuance 
of   a   particular    section   of   the  Municipal 

•  Clauses  Act,  and  aimed  at  regulating  or 
governing  a  specific  matter,  cannot  be  sup- 
ported as  applying  to  other  matters.  Thus, 
where  a ,  bye-law  was  framed  under  sub- 
sec.  27  of  sec.  50  for  regula,ting  the 
keeping  of  wild  animals  in  captivity,  .sudi 
bye-law  could  not  be  supported  under  other 
provisions  of  the  same  section  dealing  with 
public  health  and  sanitation.  French  V. 
Corporation  of  Saanich,  16  B.C.R.  106. 


K.  Causes  of  Invalidity. 
1.  In  General. 

1.  Bye-law  regulating.] — ^A  bye-law  that 
is  not  just  and  equal  in  its  operation,  or 
which  is  unreasonable,  or  permits  favourit- 
ism, is  void.  Reg.  v.  Russell,  1  B.C.R.,  Pt. 
1,  256. 

2.  Delivery  of  debentures  in  specie.]  — 
It  is  no  good  objection  to  a  bye-law  for 
raising  moneys  on  debentures  that  it  pro- 
vides  for    the  jielivery   of   the   debentures. 


themselves^  to  the  company  to  be  aided, 
instead  of  the  proceeds :  of  the  debentures. 
in  re  Bell-Irving,  4  B.C.R.  228. 

2.  Defects  of  Form. 

1.  Recitals.] — By  the  (general)  Munici- 
pal Act,  1892,  ^ec.  113,  sub-sec.  4,  bye-laws 
for  contracting  debts  not  required  for 
ordinai'y  expenditure,  and  not  payable 
within  the  same  municipal  year,  "shall 
recjte:  X2)  The  total  amount  required  by 
this  Act  to  be  raised  annually  by  special 
rate  for  paying  the  new  debt  and  interest, 
and  (4)  The  annual  special  rate  in  the 
dollar  for  paying  the  interest  and  creating 
an  equal  yearly  sinking  fund  for  paying 
the  principal  of  the  new  debt."  By  sec.  4 
of  the  same  Act,  "This  Act  shall  be  con- 
strued as  applying  to  the  cities  of  New 
Westminster  and  Vancouver  only,  so  far  as 
it  is  not  repugnant  to  or  inconsistent  with 
their  Acts  of  Incorporation."  By  the  Van- 
couver Incorporation  Act  (private)  1886, 
c.  32,  sec.  128,  as  amended  by  c.  62  of 
1892,  sec.  5,  each  of  such  bye-laws  "(1) 
shall  name  a  day  in  the  financial  year  in 
which  the  same  is  passed,  when  the  bye- 
law  shall  take  effect,  and  (3)  the  amount 
of  the  debt  which  such  new  hye-law  is 
intended  to  create,  and,  in  some  brief  and 
general  terms,  the  object  for  which  it  is  to 
be  created": — Held,  that  the  provisions  of 
sec.  113  of  the  (general)  Municipal  Act, 
supra,  are  not  repugnant  to  or  inconsistent 
with  the  provisions  of  sec.  128  of  the  Van- 
couver Incorporation  Act,  supra,  and  that 
bye-law  159  of  Vancouver  is  invalid  for 
non-compliance  with  sec.  113.  Bell-Irving 
and  City  of  Vancouver:  In  the  matter  of 
the  Vancouver  Incorporation  Act,  1886,  and 
the  Municipal  Act,  1892,  amd  the  bye-kno 
159  of  tfie  Gorporatiowr  of  the  said  City. 
4  B.C.R.  300.  ' 

2.  Non-publication  and  non-recon^ider  i- 
tion.] — A  bye-law  which  has  not  been  adver- 
tised nor  reconsidered  and  adopted  as  the 
statute  directs  is.  bad.  Wiltshire  v.  Surrey 
Corporation,  2  B.C.R.  79. 

3.  Statutory  requirements.] — ^A  bye-law 
for  borrowing  money  is  bad  if  it  fails  to 
specify  the  total  amoimt  required  to  be 
raised  annually  to  pay  the  debt  and 
interest.    In  re  Bell-Irving,  4  B.C.R.  228. 

3.  Excess  of  Powers. 

1.  Benefit  to  individual.] — ^The  Tesp<md- 
ents  passed  a  bye-law  stopping  up  part  of 
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a  lane  upon  the  petition  of  a  company 
which  owned  land  on  either  side  of  it,  and 
upon  that  company  conveying  to  ihe 
respondents  land  over  which  the  lane  could 
be  diverted,  they  leased  the  portion  so 
stopped  to  the  petitioning  company  for 
twenty-five  years  at  a  nominal  rent.  The 
respondents  had  powers  under  the  Vancou- 
ver Incorporation  Act,  1900,  sec.  125,  sub- 
sec.  52,  to  pass  bye-laws  for  stopping  up 
lanes,  that  sub-sec.  being  one  of  a  group 
under  the  head,  "Public  Health";  they  also 
had  power  to  lease  the  stopped  portion  for 
twenty-five  years.  Under  _the  Municipal 
Act,  1906,  sec.  194,  a  bye-law  "giving  a 
bonus"  requires  the  assent  of  the  electors 
of  the  municipality,  which  was  not  obtained 
by  the  respondents: — ^Held,  that,  having 
regard  to  the"  other  matters  included  under 
the  head  "Public  Health"  in  sec.  125,  above 
referred  to,  the  bye-law  was  within  the 
powers  of  the  respondents  under  sub-sec. 
52;  that  the  bye-law  was  not  outside  "those 
powers,  nor  within  the  Municipal  Aet,  1906, 
sec.  194,  merely  because  a  benefit  specifically 
accrued  to  particular  persons,  and  that,  no 
bad  faith  or  improper  conduct  being 
shown,  it  was  validly  passed.  Vnited  Build- 
ings Corporation,  Ltd.  y.  Corporation  of  the 
City  of  Vancouver,  18  B.CJl.  274;  1915, 
A.C.  345. 

2.   Prohibition     and     regulation.]   —  A 

municipal  corporation  passed  a  bye-law 
providing  that  "no  building  or  structure 
of  any  kind  shall  be  constructed  and  used 
for  a  laundry  or  wash-house"'  within  a 
specific  district.  The  bye-law  was  passed 
under  R.S.B.C.  1897,  e.  144,  sec.  50,  (91), 
as  amended  by  B.C.  Stats.  1900,  c.  23,  sec. 
4,  by  which  power  was  given  to  municipali- 
ties to  make  bye-laws  "for  licensing  and 
regulating  wash-houses  and  laundries,  and 
for  naming  and  defining  the  streets  or 
limits  (as  in  the  case  of  fire  limits)  on  or 
within  which  laundries  or  wash-houses  may 
be  established,  maintained  or  operated,  and 
for  preventing  and  regulating  the  erection 
or  continuance  of  any  laundries  or  wash- 
houses  which  may  be  foimd  to  be  nuisances." 
The  defendant  was  convicted  of  a  breach 
of  the  bye-law  for  having  constructed  and 
used  a  building  for  »  laundry  or  wash- 
house  within  the  restricted  area: — Held, 
that  the  conviction  should  be  quashed,  as 
-the  bye-law  exceeded  the  power  conferred 
upon  the  municipality  and  was  unauthor- 
ized. In  re  Glover  and  Sam  Eee,  20  B.C.K. 
219. 


3.  Public  nuisance.  ]^-Under  a  power  to 
pass  bye-laws  "for  preventing  and  abating 
public  miisances,"  a  mimicipal  council  may 
impose  penalties  for  obstructing  public 
thoroughfares  by  congregating  thereon  in 
crowds  and  for  refusing  to  disperse  when 
so  requested  by  the  police.  B.  v.  Taylor, 
14  B:C.E.  235. 

4.  Sunday  trading.]  — Under  the  Van- 
couver Incorporation  Aet,  1900,  the  council 
has  no  power  to  pass  a  bye-law  prohibiting 
a  barber  from  exercising  his  trade  on  a 
Simday.    In  re  Lambert,  i  B.C.R.  396. 

5.  Fire  limits.]  —  The  city  of  Victoria 
corporation,  under  the  Municipal  Act,  1881, 
passed  a.  bye-law  which  defined  fire  limits, 
within  which  limits  no  wooden  building 
was  to  be  altered  without  the  permission 
of  the  inspector  and  a  majority  of  the  fire 
wardens.  The  defendant  was  convicted  of 
a  breach  of  this  bye-law  for  haying  altered 
his  building  (a  wooden  building  existing  in 
1881),  without  permission: — ^Held,  that  the 
corporation  under  the  Municipal  Aet,  1881, 
c.  16,  sec.  104,  sub-sees.  78  and  58,  had  no 
power  to  regulate  mere  alterations  in  exist- 
ing houses,  and  therefore  the  bye-law  was 
ultra  vires.  Regina  v.  On  Bing,  1  B".C.R., 
Pt.  II.,  148. 

4.  Unreasonableness. 

1.  Intra  vires.]  -■ —  A  bye-law  cannot  be 
successfully  attacked  upon  the  ground  of 
unreasonableness,  where  its  provisions  are 
in  the  terms  of  the  enabling  statute,  for 
the  objection  is  then  to  the  unreasonable- 
ness of  the  statute.  Beg.  y.  Petersky,  4 
B.C.R.  385. 

2.  Bye-law  affecting  public  morals — 
Exercising  calling.] — ^The  Municipal  Clauses 
Act,  1896,  sec.  50,  sub-sec.  90,  gave  to  the"" 
council  of  every  mtmicipality  the  power  to 
pass  bye-laws  in  relation  to  "Public  morals, 
including  the  observance  of  the  Lord's  Day, 
commonly  called  Sunday."  The  municipal 
council  of  Richmond  passed  a  bye-law  there- 
under, "that  no  person  Shall  do  or  exercise 
any  worldly  labour,  business,  or  work  of 
his  ordinary  calling  upon  the  Lord's  Day, 
or  any  part  thereof,  works  of  necessity  or 
charity  only  excepted,"  etc.: — ^Held,  that 
the  bye-law  was  bad  for  unreasonableness. 
Begina  v.  Petersky,  5  B.C.R.  549. 

5.  Discrimination. 
Distinction  between  vehicles  drawn  by 
animate  and  inanimate  power.] — Pursuant 
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to  sub-sees.  130  and  131  of  sec.  125  of  the 
Vancouver  Incorporation  Act,- 1900,  empow- 
ering the  council  to  Tegjalate' and  license, 
owners  and  drivers  of  stage  coaches,  livery,' 
feed  and  We  stables  and  of  horses,  drays, 
express  wagons,  carts,  cabs,  carria|;es,  omni- 
buses, automobiles  and  other  vehicles  used 
for  hire,  the  council  pa%ed  a  bye-law  impos- 
ing a  license  for  each  vehicle  drawn  by  one 
or  two  horses,  $5  per  annum;  by  more  than 
two  horses  $10;  and  for  each  automobile 
or  taxi-cab  carrying  up  to  seven  passengers, 
$25;  over  seven  passengers,  $50  per  annum. 
On  an  application  for  a  writ  of  certiorari 
to  bring  up  a  conviction  under  the  bye-law 
on  the  ground  that  it  made  a  discrimination 
betw;een  vehicles  drawn  by  horses  used  for 
hire  and  other  vehicles  used  for  hire: — 
Held,  that  the  conviction  was  valid.  Bex 
v.  Forshmv,  15  B.C.E..  322. 


6.  Uncertainty. 

.  Fee  to  be -fixed.] — Where  power  is  given 
to  fl^c  the  sum  to  be  paid  for  a  license, ,  a 
bye-law  imposing  a  fee  "io  be  fixed"  is  bad 
for  uncertainty.  R.  v.  Jim  Sing,  A  B.O.E. 
338. 

7.  Del^ation   of   Power. 

Fee  to  be  fixed.] — The  power  to  fix  a 
license  fee  by  bye-law  does  not  authorize 
a  bye-law  delegating  it  to  the  council  to 
fix  the  fee  by  resolution.  Ri  v.  Jim  Sing, 
4  B.C.R.  338.     • 

8.  Interest  of  Corporate  Officer. 

Director    of    contracting    company.] — 

A  bye-law  to  borrow  money  for  the  purcha'se 
of  an  electric  lighting  plant  belonging  to  a 
company  is  not  invalid  merely' because  the 
mayor  was  president  of  the  company  at  the 
time  of  the  passing  of  the  bye-law,  and  of 
the  completion  of  the  contract  to  purchase. 
In  re  Arthur,  6  B.C.R.  323. 


9.  Regulation   and   Prohibition. 

1.  Prohibition.] — A  power  to  regulate  a. 
trade  does  not  authorize  the  prohibition  of 
such  trade.  R.  v.  Sung  Ohong,  14  B.C.R. 
275. 

2.  Menagerie.]  —  A  menagerie  kept 
within  the  municipal  area  is  not  a  nuis- 
ance per  se.  Where,  therefore,  a  municipal 
council  passed  a  bye-law  purporting  to  regu- 


late the  maintenance  of  a  menagerie  within 
the  municipal  bounds,  but  imposed  such 
conditions  as  to  make  such  maintenance 
virtually  prohibitive,  the  bye-law  was  held 
bad.  French  V.  Municipality  of  'North 
Sacmioh,  16  B.C.E..  106. 

3.  Hawkers   and   peddlers.']  —  Where   a 
municipal  bye-law  was  passed   prohibiting , 
hawkers    and   peddleya    of   vegetables    ajid' 
similaV  products  from  pursuing  their  call- 
ing   throughout    the    mimioipality    during 
certain  hours  on  market  days: — Held,  that 
the  byedaw  in  question  was  not-  authorized 
by  the  statute.     A  statutory  power  to  pass   > 
bye-laws  regulating  a  trade  does  not  author- 
ize the   prohibition  of   such   trade  or   the 
making  it  unlawful  to  carry  on  a  lawful 
trade  in   a  lawful  manner.      Rex  v.   Sung 
Ohong,  14  B.C.R.  275. 

'■  • 

10.  Date  of  Coming  Into  Force. 
On    or    after.] — A  clause  in   a  bye-law 
providing  that  it  shall  come  into  force  on 
or  after  a  stated  date  is, "a  sufficient,  com-  - 
pUance  with  the  statutory  requirement.    In 
re  Arthur,  6  B.C.R.  323. 

11.  Unqualified  Voters.. 
Invalidity.] ^Certain  persons  not  quali- 
fied, and  others,  not  authorized,  having 
voted  on  a  eity  bye-law  granting  electric 
lighting  and  water  franchises: — Held,  that 
the  bye-law 'was  defective  and  must  be 
quashed.  MacLean  v.  The  Corporatiofi  of 
the  City  of  Wernie,  12  B.C.R.  61; 

12.  Misrepresentation  of  Fact. 

Quashing  —  Mis-statement  of  fact  on 
face,  of.] — An  agreement  relating  to  the 
railway  enterprise  to  be  assisted  by  the 
bye-law  was  referred  to  as  "made  and  con- 
cluded" between  the  contracting  railway 
companies,  but  the  agreement  was  set  forth 
in  the  bye-law,  and  appeared  without  signa- 
tures; in  fact,  at  the  date  of  the  publica- 
tion of  the  bye-law,  it  had  only  been  exe- 
cuted by  one'  of  the  railway  companies: — 
Held,  that  there  was  no  misrepresentation 
of  fact  such  as  to  avoid  the  bye-law  on  that 
ground.  Re  Bell-Irwng  and  Vancouver 
Corporation,  4   B.C.R.   219. 

VI.  Tbadb  Licenses. 
A.  In  Oeneral. 

1.  Discriminatioii  against  particular 
nationalities.] — ^It  is  not  competent  to  the 
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Provincial  Legislature,  or  to  a  munici- 
pality, to  deprive,  generally,  particular 
nationalities  or  individuals  of  the  capacity 
to  take  out  municipal  trade  licenses;  e.g., 
a  Chinaman  has  a  right  to  apply  for  a 
pawnbroker's  license.  Regina  v.  Gorpora- 
tion  of  Victoria,  at  the  prosecution  of  Mock 
Fee  and  another,  1  B.G.R.,  Pt.  II.,  331. 

2.  Goods  sold  on  commission.  ]^-Where 
goods  are  consigned  by  the  owner  to  be 
sold  on  commission  and  they  are  sold  by 
the  consignee  by  auction  in.  premises  rented 
by  him,  the  owner  is  not  an  occupant  of 
such  premises  nor  a  transient  trader  within 
the  Municipal  Clauses  Act  (K.S.CB.  1897, 
c.  144,  sec.  171,  sub-sec.  23),-  amended 
in  1898  (c.  35,  sec.  19).  To  support  a 
conviction  it  is  essential  that  the  person 
charged  occupy  premises  in  the  munici- 
pality.   Begina  v.  Wilson,  7  B.C.R.  112. 

3.  Wholesale  trade.] — A  sale  to  a  person 
in  British  Columbia  by  an  agent  of  a  firm 
doing  business  outside  the  province  of  1,100 
business  cards,  to  be  supplied  by  them,  is 
a  sale  by  wholesale  and  not  a  sale  by  retail 
within  the  Municipal  Act,  1891,  54  Vie.  c. 
29,  B.C.  sec.  166,  and  a  conviction  for  mak- 
ing such  sale,  without  the  license  required 
by  the  statute  for  makjng  such  sales  by 
retail,  quashed.  Heath  v.  The  Gity  of  Vic- 
toria, 2  B.C.R.  276. 

4.  Wholesale  trader.]— By  .Statute  B.C. 
55  Vic.  c.  33,  sec.  204,  sub-sec.  (10): 
"Every  municipality  shall  in  addition  to 
the  powers  of  taxation  by  law  conferred 
thereon  have  the  power  to  issue  licenses 
for  the  purposes  following,  and  to  levy  and 
collect  by  means ,.  of  such  licenses  the 
amounts  following  (10)  From  any  person 
carrjdng  on  the  business  of  a  wholesale  or 
of  a  wholesale  and  retail  merchant  or 
trader  not  exceeding  $50  for  every  six 
months: — Held,  that  a  person  who  imported 
m^rterials,  and  manufactured  articles  'pf 
clothing  therefrom,  and  sold  same  in  quan- 
tities to  wholesale  and  retail  dealers,  was  a 
person"  carrying  on  a  wholesale  business 
within  the  meaning  of  the  Act.  A  trader, 
wholesale  or  retail,  is  one  who  sells  to  gain 
his  living  by  such  Jjuying  or  selling,  not 
to  gain  a  profit  on  one  .isolated  transac- 
tion. If  a  manufacturer  sells  the  product 
of  his  labour  and  skill  in  wholesale  quanti- 
ties, he  is  a  wholesale  trader.  Begina  V. 
Pea/rson,  3  B-CB..  325. 

5.  Six  months'  license.] — A  municipal 
bye-law,  providing  for  the  imposition  of  a 
license  "for  every  six  months"  was  passed 


and  registered  on  the  18th  of  September, 
and  the  time  limited  for  the  expiration  of 
the  first  license  thereunder  was  fixed  for 
the  15th  of  the  ensuing  January.  There 
was  no  provision  made  for  the  period  of 
time  between  the  passage  of  the  .bye-law 
and  the  15th  of  January: — ^Held,  that  a 
conviction  of  defendant  Company  for  carry- 
ing on  business  on  or  about  the  4th  of 
December  intervening,  without  having 
taken  out  a  license  under  the  bye-law,  was 
bad,  in  that  sec.  1  of  the  bye-law  could 
apply  only  to  a  six  months'  license  for  which 
a  six  months'  fee  had  been  paid.  City  of 
Fernie  v.  Crovfs  Nest  Pass  Electric  Light 
amd  Power  Gompany,  Limited,  13  B.C.R.  12. 

6.  Barrister  and  solicitor.] — A  bye-law 
provided  for  the  taking  out  of  a  license 
by  every  person  using  or  following  "any  of 
the  professions  partic^arly  described  and 
mentioned  in  Schedule  A."  The  profession 
of  barrister  or  solicitor  was  not  mentioned, 
but  clause  27  of  the  bye-law  contained  an 
onpibus  provision  that  "every  person  fol- 
lowing within  the  mimicipality  any  profes- 
sion ....  not  hereinbefore  enumer- 
ated" should  take  out  a  license: — Held, 
that  this  provision  took  in  the  professions 
of  barrister  and  solicitor  without  any  more 
definite  description.  Gorporation  of  Vic- 
toria V.  Belyea,  13  B.CJl.  5. .  ' 

7.  Barrister  and  solicitor.] — The  profes- 
sion of  a  barrister  is  included  in  the  term 
"profession"  in  clause  26  of  sec.  171  of  the 
Municipal  Clauses  Act,  as  amended  in  1902, 
c.  52,  and  sec.  173  as  amended  in  1903,  c. 
42: — Semble,  one  appearance  in  the  town 
where  the  barrister  has  his  office,  in  court 
as  coimsel  fojr  a  client,  is  sufficient  to  con- 
stitute an  offence  under  the  statute, 
although  acting  in  several  instances  would 
constitute  only  one  offence  in  respect  of 
which  only  one  penalty  could  be  imposed. 
The  Gorporation  of  the  Gity  of  Victoria  v. 
Belyea,  12  B.C.R.  112. 

8.  Invalid  condition.] — Where  a  muni- 
cipal corporation  is  empowered  to  collect  a 
license  fee  "from  any  retail  trader,  not 
exceeding  twenty  dollars,  for  every  six: 
months,"  the  license  to  be  granted  "so  as 
to  terminate  on  the  15th  day  of  July  or 
the  .15th  day  of  January,"  the  corporation 
may  not  stipulate  that  the  applicant  shall 
confine  his  trading  to  week  days  only  of  the 
period  of  the  license,  and  may  not  withhold 
the  license  if  he  ref useg.  to  subscribe  to  such 
a  condition.  Vasilatos  v.  The  Gorporation 
of  the  Gity  of  Victoria,  15  B.C.R.  153. 
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9.  Refusal  on  ground  of  bad  character.] 

— The  provisions  of  sub-sec.  (3)  of  sec.  3 
of  c.  46  (B.C.  statutes,  1907),  regulating 
inter  alia,  the  licensing  of  drivers  of  vehicles 
for  hire,  does  not  confer  upon  a  municipal 
council  the  power  to  vest  in  the  Chief  of 
Police  authority  to  refuse  a  license  to  an 
applicant  properly  applying,  becatise  such 
applicant  is  not  considered  to  be  of  good 
character.     Rex  r.'^parks,  18  B.C.K.  116. 

10.  Club — What  i«.] — ^By  the  Municipal 
Act,  B.C.  1889,  sec.  173:  '"Every  club  in  a; 
municipality  shall  pay  to  the  corporation  of 
the' municipality  an  annual  tax  of  one  hun- 
dred dollars  on  the  31st  day  of  December  in 
every-  year."  "A  'club'  for  the  purposes  of 
this  Act  shall  me's,n  and  include  ain  asso- 
ciation of  persons  Consisting  of  not  less 
than  forty  in  number,  whose  objects  of  asso- 
ciation are  mutual  recreation  or  improve- 
ment, and  the  Ifeeping  for  .the  members  a 
place  of  resort  wherein  intoxicating, 
spirituous  and  malt  liquors  are  consumed 
by  members,  either  at  a  tariff  fixed  by  the 
rules  of-thp  association  or  pursuant  to  kny 
agreemt^nt  or  understanding  between  the 
members  of  the  association."  The  defend- 
ants admitted  that  they  were  such  an  asso- 
ciation:—r-Held,  that  the  club  was  not 
liable  to  pay  the  license  beeauae  it  did  not 
sell  liquor.  The  City  of  "Victoria  v.  The 
Union  flui,  3  B.C.R.  363. 


B.  Occupdtion   Not    for   G-ain. 

Lodging-house  keeper  —  Bye-law  —  No 
definition  of — ^How  construed.] — ^Where  a 
bye-law  requiring  lodging-house  Keepers  to 
take  out  a  license  did  not  define  what  was 
meant  by  keeping  a  lodging-house: — Held, 
that  it  did  not  apply  to  a  person  not 
engaged  in  such  occupation  for  profit.  Be 
Gwfh  Long,  7  B.C.R.  457. 


G.  Vancouver  Incorporation  Act. 

.  By«-law  regulating,  in  Vancouver  City.] 

—The  Vancouver  Incorporation  Act,  1886, 
sec.  142,  sub-sec.  71,  as  amended  by  the 
Vancouver  Incorporation  Amendment  Act, 
1889,  sec.  33,  empowered  the  council  to 
pass  bye-laws:  (a,)  "For  licensing,  regu- 
lating, and  governing  hawkers,  etc.,  of  any 
goods  for  sale,  etc.,.  and  for  fixing  the  sum 
to  be  paid  for  a  license  for  exercising  such 
calling  within  the  city,  and  the  time  the 
license  shall  be  in  force."  "(b)  Provided 
always    that    no     such    license     shall    be 


required  for  hawking  or  peddling  any 
goods,  etc.,  the  growth,  produce  or  manu- 
facture of  this  Province."  Bye-low  202  of 
the  City  of  Vancouver,  purporting  to  have" 
been  passed  under  the  powers  conferred  by 
sub-sec.  71  supra,  provided:  "No  sale 
of  vegetables,  etc.,  shall  be  made  in  the 
city  by  any  dealer,  huckster,  etc.,  imless  at 
a  permanent  place  of  business  for  the  sale 
of ,  said  articles,  before  the  hour  of  iiine 
o'clock  in  the  forenoon  of  each-  day  of  the 
week,  excepting  Saturdays,  and  then  not- 
before  four  o'clock  in  the  afternoon,  except 
at  the -market  place;  and  no  such  dealer, 
huckster,  etc., ,  shall  sell  or  offer  for  sale 
any  of  the  beforeTmentioned  goods  at  any 
place  other'  than  the  market  or  from  a 
recognized  store,  without  first  having  paid 
the  market  fees  payable  by  him  or  her,  the 
amount  of  which  fees  and  where  payable, 
may  from  time  to  time  be  fixed  and  regu- 
lated by  resolution  of  the  council."  The 
defendant  was  convicted  of  offering  vege- 
tables, which  appeared  to  have  been  grown 
in  the  province,  for  sale  between  the  hours 
of  seven  and  eight- o'clock  a.m.: — Held,  on 
appeal, -quashing  the  conviction:  (1)  That 
the  power  to  fix  the  license  fee  by  bye-law 
did  not  authorize  a  bye-law  relegating  it 
to  the  council  to  fix  the  fees  by  resolution.' 
(2)  That  the  imposition  of  a  fee,  in  effect 
a  license  fee  "to  be  fixed,"  etc.,  was  bad 
for  uncertainty.  (3)  That  the  partial  pro- 
hibition and  regulation  by  the  bye-law  as 
to  sales  by  hawkers  in  effect  involved  the 
imposition  of  a  license  tax  upon  them  i;i 
the  exercise  of  the  calling,  and  that  the 
case  of  the  defendant  as  hawker  of  Vege- 
tables grown  in  the  province  was  within 
the  exception  provided  by  sub-sec.  (b).  (4) 
A  bye-law  may  be  good  in  part  and  bad  in 
part,  but  the  part  that  is  good  must  be 
clearly  distinguished  from  the  part  that  is 
badj  so  that  if  the  invalid  portion  is  elim- 
inated there  will  still  remain  a  perfect  and 
complete  bye-law  capable  of-  being  enfbf ced. 
Begina  V.  Jim  Sing,  4  B.C.B,.  338. 


VII.  Ferries. 

Ferries  Act.] — Sec.  275  of  the  Municipal 
Clauses  Act,  R.S.B.C.  1897,  provides  that, 
notwithstanding  anything  contained  in  the 
Ferries  Act,  where  a  ferry  is  required  over 
any  stream  or  other  water  within  the 
province,  and  the  two  shores  of  such  stream 
or  other  water  are  in  different  municipali' 
ties,      the      Lieutenant-Governor-in-Council 
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may  grant  »  license  to  feriy,  without  sub- 
mitting the  same  to  public  competition,  to 
either  of  such  municipalities  exclusively,  or 
both  conjointly,  as  may  be  most  conducive 
to  the  public  interest.  See.  8  of  the 
Ferries  Act  provides  that  "ferry  licences 
issued  after  such  public  competition  may 
be  granted  for  any  period  not  exceeding  five 
years."  The  Provincial  Government  granted 
to  the  rural  municipality  of  North  Van- 
eouver  a  license  for  a  ferry  between  the 
municipality  and  the  City  of  Vancouver  for 
15  years  under  the  provisions  of  sec.  275. 
The  municipality  sublet  the  license  to  the 
plaintiff  company  pursuant  to  sec.  277  of 
the  Municipal  Clauses  Act;  Subsequently 
the  municipality  obtained  an  Act  of  incor- 
poration as  a  city  municipality  and  in  the 
Act  provision  was  made,  inter  alia.,  for  giv- 
ing effect  to  such  sub-lease.  In  an  action 
to  restrain  a  rival  company  from  infring- 
ing on  the  rights  of  the  plaintiff  company 
(the  sub-lessees)  an  injimction  was  granted 
by  Clement,  J.  and  it  was: — ^Held,  on 
appeal,  that  the  provisions  of  the  Ferries 
Act  as  to  duration  of  a  franchise  do  not 
control  the  granting  of  a  license  for  a  ferry 
to  be  established  between  municipalities. 
North.  Vancouver  Ferry  and  Power  Com- 
pany, Limited  v.  Buniury,  16  B.C.K.  170. 


VIII.  MUNICIFAI,  Pbopektt. 

A.  Shares  in  Companies. 

Appointment  of  trustees.] — A  municipal 
corporation  owning  shares  in  the  capital 
stock  of  an  incorporated  company  may 
appoint  trustees  to  whom  they  have  the 
power  to  transfer  the  shares.  Lucas  v. 
Municipality  of  North  Vancouver,  18  B.C.R. 
239. 

B.  Highways,  Streets  and  Paries. 

1.   Vesting    of    freehold    in    streets.] — 

Sec.  218  of  the  Vancouver  Incorporation 
Act,  1900,  provides,  in  part,  that  every 
public  street  ....  in  the  city  shall 
be  vested  in  the  city  (subject  to  any  right 
in  the  soil  which  the  individuals  who  laid 
out  such  road,  street,  bridge  or  highway 
may  have  reserved).  In  an  action  for  an 
injunction  to  restrain  the  corporation  from 
digging  and  blasting  for  the  construction 
of  a  drain  on  a  street  within  the  corporate 
limits,  plaintiffs  submitted  that  a  proper 
construction  of  the  word  "vest"  as  used  in 
sec.  218,  did  not  authorize  the  Ctorporation 


to  dig  to  an  excessive  depth: — ^Held,  that 
the  word  "vest"  was  not  a  vesting  of  'the 
surface  merely,  but  is  wide  enough  to 
^include  the  freehold  as  well.  Cotton  v.  The 
Corporation  of  the  City  of  Vancouver,  12 
B.C.R.  497. ' 

2.  Trust  estate- — Conveyance  of  lands 
embraced  in.] — The  corporation  of  Victoria 
was,  under  an  Act  of  Parliament,  seised  of 
120  acres,  upon  trust,  to  lay  out  and  main- 
tain the  same  as  a  public  park  or  pleasure 
groimd  for  the  enjoyment  and  recreation 
of  the  inhabitants: — Held,  that  the  corpor- 
ation could  not  convey  any  of  such  land 
free  from  that  trust: — ^Held,  that  cattle 
lairs,  an  agricultural  hall  for  the  exhibi- 
tion of  farming  implements  and  products, 
and  an  emigrant's  home,  were  not  within 
the  objects  of  the  trust.  Anderson  v.  Cor- 
poration of  City  of  Victoria  and  others, 
and  The  Attorney-General  (on  the  informa- 
tion of  Anderson)  v.  Corporation  of  City  of 
Victoria  and  others,  1  B.C.R.,  Pt.  II.,  107. 


IX.  Taxation. 

A.  Power  of. 

Trade  licenses.] — P.  was  convicted  before 
a  justice  of  the  peace  for  soliciting  in  Vic- 
toria orders  for  the  sale  by  retail  of  goods 
to  be  supplied  by  a  firm  doing  business 
outside  the  Province  of  British  Columbia. 
By  the  Municipal  Act,  1891,  British  Colum- 
bia, 54  Viet.,  c.  29,  sec.  166,  "Every  muni- 
cipality shall,  in  addition  to  the  powers  of 
taxation  by  law  conferred  thereon,  have  the 
power  to  issue  licenses  for  the  purposes  fol- 
lowing, and  to  levy  and  collect  by  means  of 
such  licenses  the  amounts  following :  '  ( 12 ) 
From  every  person  who,  either  on  his  own 
behalf  or  as  agent  for  another  or  others, 
sells,  solicits,  or  takes  orders  for  the  sale 
by  retail  of  goods,  wares  or  merchandise  to 
be  supplied  or  fumislied  by  any, person  or 
firm  doing  business  outside  the  Province 
and  not  having  a  permanent  and  licensed 
place  of  business  within  the  Province,  of  a 
sum  not  exceeding  $50  for  every  six 
months.' "  By  bye-law,  following  the  lan- 
guage of  sub-sec.  (12),  supra,  except  that 
the  words  "permanent  or  licensed  place  of 
business"  are  substituted  for  "permanent 
and'  licensed  place  of  business,"  the  license 
fee  was  fixed  at  $50: — ^Held,  1.  The  statute, 
bye-law,  and  license  tax  thereunder  are  nbt, 
as  contended,  ultra  vires,  (a)  for  interfer- 
ence with  trade  and  commerce,  or    (b)   for 
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unlawful  disorimination,  against  traders 
outside^  the  Province.  2.  Ths  imposition  of 
the  license  tax  in  question  is  within  the 
powers  relpgated  to  Provincial  control  by 
the  British  Norths  America  Act,  see.  92,  sub- 
sec.  16.  Poole  V.  The  City  of^  Victoria,  2 
b:c.R.  271. 


B.  Prin(^les  of  LiaMUtyj: 

1.  Assessment  —  Name  on  roll.] — The 

mere  fact  that  a  person  is  named  |n  the 
assessinent  roll  of  a  municipality  as  the 
owner  of  certain,  real  estate  does  not  make 
him  personally  liable  for  the  amount  of  the 
assessment.  Qu«re,  whether  a  person  whose" 
name  was  once  properly  on  the  assessment 
roll  would  be  liable  for  taxes  aftpr  he  had 
parted  with  his  interest  in  the  property  but 
had  omitted  to  have  his  name  removed. 
Cogmtlam  Gorporation\.  Hoy,  6  B.C.E.  458. 

2.  Fire  insurance  company,]  — In  an 
action  against  defendant  company  under  the 
Fire  Companies''  Aid  Amendment  Act  of 
1871,  which  applies  only  to  Victoria,  for 
taxes  due,  by  it  as  a  company  issuing  poli- 
cies, within-  city  limits,  it  was  held  at  the 
trial,  dismissing  the  action,  thjat  the  plaintiff 
had  failed  tcC  establish  agency: — Held,  by 
the  Full  Court,  dismissing  plaintiiff's  appeal, 
that  the  action  was  misconceived;  that  the 
tax  sought  to  be  recovered  was  not  on  the 
company  directly,  but  in  respect  of  a  spe- 
cial" form  of  Agency  described  in  the  statujte, 
9,nd  the  evidence  negatived  the  existence  of 
such  an  agency.    Dowler  v.  JJnion  Assurcmce 

I  Society  of  .London,  9  B.C.R.  196. 

3.  Interest  of  homesteader. J  —  Where 
the  fee  still  remains  in  the  Crown  the  inter-" 
est  of  the  holder  of  a  homestead  claim  is 
not  subject  to  taxation  by  ai  municipality, 
although  the  holder  personally  is.  .  King  v. 
The  MunioipaUty  of  Matsqm,  8  B.C.R.  289. 

4.  License  —  "Sale"  '  of  liquor  —  Club 
selling  to  its  members,  ivhether.]-i — By  the 
Municipal  Act,  British  Columbia,  1889,  sec. 
173,  "Evei'y  club  in  a  municipality  shall 
pay  to  the  corporation  of  the  municipality 
an  annual  tax  of  one  hundred  dojlars  on  the 
31st  day  of  December  in  every  year.  A  club 
for  the  purposea  of  this  Act  shall  mean  and 
include  an  association  of  persons  consisting 
of  not  less  than  fortjr  in  number,  whose 
objects  of  association  are  mutual  recreatiop 
or   improvement,   and  the  keeping  for  the 

jnembers  of  a  place  of  resort'  wherein 
intoxicating,  spirituous  or  malt  liuqpra  are 
consumed   by   members   either    at  -A   tariff 


fixed  by  the  rules  of  the  association  or  pur- 
suant to  any  agreement  or , understanding 
between  the  members  of  the  association." 
The  defendants  admitted  that  they  were 
such  an  association: — ^Held,  that  the  club 
was  not  liable  to  pay  the  license,  ibeoause  it 
did  not  sell  liquor.  The  City  of  Victoria  v. 
The  Union  Ohib,  3  B.C.R.  363. 


O.  Assessment,  Principles  af. 

1.  Assessment   of   private   streets.] — A 

st^fet,  the  fee  in,  which  is  in  a  private 
owner,  who,  however,  cannot  close  it  by  rea- 
son of  lots  abutting-  thereon  having  been 
sold  according  to  a  plan  showing  said  street, 
should  be  assessed  at  a  nominal  figure  only. 
In  re  Smith  Assessment  Appeal,  6  B.C.R. 
154. 

2.  Actual  cost.] — Under  sec.   38  of  the    ~ 
Vancouver    liicofporation    Apt,     1900,    all  ■- 
ratable   property   for    assessment   purposes 
shall  be  estimated  at  its  actual  c^sh  value, 
as  it  would  be  appraised  in  payment  of  a 
just    debt    from    a    solvent    debtor:— Held, 
that  in  estimating  the  value  of  aii  expen- 
sive residence  built  by  its  owner,  it  is  fair ' 
■tjo  assume  that  the  owner  will  not  permit 
his  property  to-be  sacrificed,  and  therefore 

a  valuation  approaching  to  nearly  the  actual 
cost  is  not  excessive.     In  re  B.  T.  Rogers,  ''•• 
9  B.G.R. -373.  ,      - 

3.1  Insufficient'  description.} — Defendant 
was  the  occupier  of  one  of  several  stores  on 
the  ground  floor  of  aTsUilding  belonging  to 
the  Dominion 'Government,,  and  was  assessed, 
under  sec.  1  168,  sub-Sec.  4,  of  the  Muni- 
cipal Clauses  Act,  for  taxes  iii  respect .  of 
land  and  improvements.  The  assessment 
roll  described  the  property  as  "parts  of  .lots 
1,605  and  1,607,  block  1;  measurement,  23 
X  66 ;~  Grovernment  Street;  land,  $12,650;, 
improvements,  $920;  total,  $13,570":— Held, 
dismissing  the  action  to  recover  taxes :  ( 1 ) 
That  defendant  was  ah  occupant  of  part  of 
the  improvements  only,  and  not  of  the  land. 
(2)  The  assessment  was  invalid  because  the 
lan4s  and  improvements  were  insufficiently 
described.  '  ( 3 )  The  Act  provides  no  proce- 
dure for  such  an  assessment.  (4)  Where  an 
assessment  is  illegal,  the  person  assessed  is 
not  bound  to  appeal  -to  the  Court  of  Revi- 
sion, but  may  successfully  raise  the  question 
of  his  liability  in  an  action  to  recover  taxes. 
Victoria  Corporation  v.  Bowes,  8  B.C.R.  363. 

4.  Measure  of  vcJue.] — ^The  measure  of 
value  for  purposes  of  taxation,  prescribed 
by  sec.  113  qii  the  Municipal  Clauses  Act,  is 
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the  actual  cash  selling  value,  and  not 'the 
cost.  In  re  Municipal  Clauses  Act  and  J- 
0.  Dumm'itir,  8  B.O.B,.  361. 

5.  Measure  of  value  for  assessment.] 
— The  measure  of  value  of  improvements  for 
purposes  of  taxation,  prescribed  by  sec.  38 
of  1;he  Vancouver  Incorporations  Act,  1900, 
is  the  actual  CEish  selling  value,  and  not  the 
cost.  In  re  Vancov/oer  Incorporation  Act, 
1900,  and  B.  T.  Rogers,  9  B.C.R.  495. 


D.  Remedies  for  Improper  Assessment. 

1.  Appeal    to    Supreme    Court.]  —  An 

appeal  lies  from  a  decision  of  the  Court  of 
Revision  iii  relation  to  the  assessment  of 
such  property  to  a  judge  of  the  Supreme 
Court.  In  re  Smith,  Assessvient  Appeal,  6 
B.C.R.  154. 

2.  Excess  of  jurisdiction.] — ^Where  an 
assessor  exceeds  his  jvirisdiction,  the  person 
assessed  is  not  bound  to  appeal  to  the  Court 
of  Revision,  but  may  successfully  raise  the 
question  of  his  liability  in  an  action  to 
recover  taxes.  Goqmtla/m  Corporation  v. 
Hou,  ff  B.C.R.  546. 

3.  Vancouver  Incorporation  Act.] — -l^o 
appeal  lies  from  the  decision  of  a  judg^  on 
an  appeal  from  the  Oourt  of  Revisirai  under 
sec.  56  of  the  Vancouver  Incorporation  A.ct. 
In  re  B.  T.  Rogers,  9  B.C.R.  ,373. 

4.  Persona  designata.] — The  judge- to 
whom  an  appeal  from  the  Court  of  Revision 
is  given  by  sec.  137  of  the,Municipal -Clauses 
Act  (B.C.  Stats.  1906,  c.  32)  is  a  persona 
designata,  and  the  authority  conferred  upon 
him  cannot  be  exercised  by  the  judge  of 
another  Court  acting  in  his  absence  and  on 
his  request.  City  of  Slocam,  v.  Canadian 
Pacific  Railway  Company,  14  B.C.R.  112. 


E.  Court  of  Revision. 

Place  of  session..]: — Courts, of  Revision 
organized  iinder  the  Municipal  Act  have  no 
power  to  exercise  their  functions  as  such 
eScept  at  meetings  held  within  the  terri- 
torial limits  of  the  muhioipality  where  the 
property,  as  described  in  the  assessment 
rolls  to  be  revised  by  them,  is  situate. 
Anderson  v.  The  Municipality  of  South  Yam- 
couver,  16  B.C.R.  401 ;    45  S.C.R.  425. 


F.  Exemption. 

1.   Onus   of  proof.] — ^The  whole  of  the 
lands  appurtenant  to  St.  Paul's  Hospital, 


owned  by  the  Sisters  of  Charity,  and  within 
the  municipal  limits,  of  Vancouver,  were 
assessed.  By  sub-sec.  3  of  sec.  46  of  the 
Vancouver  Incorporation  Act,  1900,  the 
buildings  and  grounds  -of  any  incorporated 
charitable  institution  are  exempt  from  taxa- 
tion so  long  as  such  buildings  and  grounds 
are  actually  used  and  occupied  by  the  insti- 
tution, provided  the  grounds  shgjl  not  exceed 
in  extent  the  amoxmt  actually  necessary  for 
the  requirements  of  the  institution,  the 
extent  to  be  "decided  by  the  Court  of  Revi- 
,sion,  whose  decision  shall  be  final.  The 
Sisters  complained  of  the  assessment  to  the 
Court  of  Revision,  but  did  not  produce  any 
evidence,  and  the  Court,  without  dealing  with 
the  complaint  laid  by  the  Sisters,  passed  a 
resolution  exempting  in  general  terms  from 
taxation  all  charitable  institutions  to  the . 
extent  of  the  buildings  occupied  by  them, 
and  a  further  area  of  land  equal  to  25  per 
cent,  of  the  area  occupied  by  the  buildings. 
The  effect  of  this  resolution  was  to  reduce 
the  assessment  from  $38,250  to  $28,585. 
Morrison,  J.,  on  the  application  of  the  Sis- 
ters, granted  a,  writ  of  certiorari  removing 
up  the  assessment  for  review  by  a  judge. 
The  municipality  appealed:  —  Held,  on 
appeal,  that  if  the  Sisters  were  dissatisfied 
with  the  exemption  thus  voluntarily  and 
generally  made,  they  should  have  produced 
evidence  at  the  time  to  show  that  the  exemp- 
tion was  not  sufiicient  in  the  circumstances, 
as  the  onus  is  on  persons  claiming  the  bene- 
fit of  an  exemption  to  produce  evidence  in 
support  of  it,  and  that  the  rule  for  a  writ 
of  certiorari  should  not  have  issued  in  this 
case.  In  re  Sisters  of  Charity  Assessment, 
15  B.C.R.  344;    44  S.C.R.  29. 

2.  Functions  of  the  Court  of  Revision.] 
— ^The  functions  in  respect  of  the  limitation 
of  exemptions  from  taxation  so  vested  in  the 
Court  of  Revision  are  quasi-judicial  and 
must  be  exercised  in  each  case  with  respect 
to  that  case  alone.  It  is  not, vested  with 
power  to  lay  down  a  general  rule  based 
upon  general  considerations.  But  the  min- 
ute embodying  the  resolution,  in  the  absence 
of  further  evidence,  was  not  incompatible 
with  the  view  that  the  Court  of  Revisioh 
had  examined  ea,ch  particular  case  before 
deciding  to  act  in  the  sense  of  the  minute. 
lUd. 

G.  Tax  Sale. 
1.  Proceedings  in. 

Tax    sale  —  Order    confirming.] — An 

order,    under    sec.    151    of    the    Mtinicipal 
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Clauses  Act  Amendment  Act  of  1898  and 
amendments  of  1899  and  1900,  confirming  a 
tax  sale  will  not  be  made  without  notice  of 
the  petition  for  the  order  being  given  to  the 
persons  whose  property  is  being  sold.  Be 
South  yanoowier  Tax  Sale,  9  B.C.R.  572. 


2.  Effect  of. 

Sa|e  of  land  for  taxes — ^Exhausts  lien.] 

— A  sale  of  land  for  taxes  under  a  bye-law 
passed  pursuant  to  the  Municipal  Act, 
1892,  sec.  104,  sub,-sec.  115,  exhausts  the 
lien  of  the  municipality  upon  the  lands,  for 
taxes,  given  by  sec.  202  of  th^  Act;  and  the 
purchaser  at  the  tax^  sale  takeS  the  lands 
discharged  of  any  lien  in  respect  of  taxes 
actually  due  at  the  time  of  the  sale  over 
and  above  the  ta^es  for  which  the  land  was 
sold.  Jamiesqn  v.  f/Uy  of  Victoria,  6  B.G.R. 
109. 


3.  Action  to  Set  Aside. 

fa)  Parties. 

Municipality.]— A  municipal  corporation 
may  be  joined  in  an  action  to  set  aside  a 
tax  sale.  Lasher  v.  Tretheway,  10  B.C.R. 
438. 

(6)  Pleadmgs. 

1.  Form  of  claim — ^Particulars.  ]  ^Where 

it  appears  that  one  who  holds  a  certificate 
of  title  to  land  has  obtained  it  upon  a  sale 
and  conveyance  for  taxes,  the  burden  is 
upon  the  certificate  holder  to  establish  the 
regularity  of  the  tax  sa,le.  The  plaintiff,  in 
his  statement  of  claim,  instead  of  setting  up 
the  tax  sale  and  alleging  that  it  was  made 
without  authority,  should  have  simply  set 
out  his  title  and  alleged  that  the  purchaser 
at  the  tax  sale  (a  defendant)  had  wrong- 
fully taken  possession  of  his  property, — 
Held,  IjDwever,  that  the  plaintiff,  having 
alleged  the  tax  sale  and  its  invalidity  and 
asked  for  a  declaration  accordingly,  was  not 
bound  to  furnish  particular^  of  the  defects 
in  the  authority  of  the  municipality  to  sell. 
Beams  v.  Tovmsh/vp  of  Langley  and  Jenny 
Stewart,  18  B.C.R.  30. 

2.  Particulars.] — In  an  action  by 
plaintiff,  claiming  that  the  tax  sale  pro- 
ceedings on  which  her  property  had  been 
sold  were  invalid,  it  was  alleged  in  the  state- 
ment of  claiuK  (par.  7)  that  the  plaiiltiff 
had  made  various  demands  for  statements  of 
the  taxes  due,  and  (par.  8)  that  the  provi- 


sions of.  the  Municipal  Clauses  Act  had' not 
been  followed  in  carrying  out  the  tax  sale 
proceedings.  On  a  summons  for  particulars 
of  these  two  paragraphs,  plaintiff  was 
ordered  to  deliver  an  amended  statement  of 
claim  giving  such  particulars  :-^Held,  that 
particulars  should  not  have  been  ordered, 
but,  in  any  event,  the  form  of  the  order, 
directing  the  delivery  of  a  new  statement  of 
claim,  instead  of  particulars  simply,  was 
objectionable.  Turner  v.  Mu/nidpaUty  of 
Surrey,  16  B.C.R.  79. 


(c)   Discovery. 

Interrogatories.] — A  defendant  in  an 
action  to  set  aside  a  .sale  for  arrears  of  taxes 
will  not  be  given  leave  to  interrogate  as  to 
alleged  invalidity  of  the  proceedings  lead- 
ing up  to  the  sale.  Turner  v.  MimidpaUty 
of  Sun-Key  {No.  2),  16  B.€.R.  349. 


{d)  Burden  of  Proof  of  Regularity  of 
Proceedings. 

1.  Title  of  former  owner.]— In  an  action 
for  the  recovery  of  land,  a  plaintiff  who 
relies  on  a  certificiite  of  title  based  on  a 
tax  deed  is  not  called  upon  to  prove  the 
regula:rity  of  the  tax  sale  proceedings  imtil 
the  defendant  shows  some  title  to  the  land 
in  question.  Carroll  v.  The  Corporation  of 
the  City  of  Vamcomer,  10  B.C.R.  179. 

2.  Tax  sale'  deed.] — A  certificate  of  title 
based  on,  does  not,  ipso  facto,-oust  a  prior 
certificate  of  title  outstanding  in  the  hands 
of  former  owner,  and  holder  of  it  must 
affirmatively  show  regularity  of  all  tax  sale 
prdeeedings.  Kirk  v.  Kirhlamd,  7  B.C.R. 
12;    30  S.C.R.'  344. 


4.  Invalidity  of. 

Municipal  Council  and  Courts  of  Revi- 
sion held  outside  territorial  limits.] — The 

council  of  a  municipal  corporation,  withojit 
any  formal  resolution,  held 'its  meetings 
during  several  years  at  a  place  outside  the 
limits  of  the  municipality,,  and  organized 
Courts  of  Revision  there.  These  courts 
held  all  their  meetings  at  the  same  place  as 
the  council  and  assumed  to  revise  the  muni- 
cipal assessment  roll  at  these  meetings.  The .. 
council  approved  the  rolls  so  revised  and 
enacted  bye-laws,  from  year  to  year,  levying 
rates  and  authorizing  the  collection  of  taxes 
on  the  lands  mentioned  in.  the  rolls,   and 
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after  notice  as  provided  by  the  statute,  sold 
lands  so  assessed  and  'alleged  to  be  in  arrear 
in  payment, of  the  taxes  so  imposed: — ^Held, 
that  the  assessment  rolls  were  invalid,  that 
the  bye-laws  levying  the  rates  and  authoriz- 
ing the  collection  of  taxes  on  lands  men- 
tioned therein  were  null  and  void,  and  that 
the  sale  of  the  lands  so  made  for  alleged 
arrears  of  taxes  were  illegal  and  of  no 
effect.  Anderson  v.  The  Munidpality  of 
South  Vancouver,  16  B.C.R.  401 ;  45  S.C.R. 
425. 

5.  Validation  of. 

1.  Land  Registry  Act.] — ^The  plaintiff's 
land  was  sold,  for  iaxes  by  the  Municipality 
of  North  Vancouver  in  1897,  for  arrears 
1894  to  1897.  The  defendant  Municipality 
bought  in  the  property  at  the  ^le,  and  in 
1903  spld  to  the  defendant  Ross.  t)n  Ross 
applyii^g  for  registration  of  the  tax-sale 
deed  from  the  Municipality  to  itself  and  the 
further  deed  from  the  Municipality  to  him- 
self, the  registrar,  after  serving  the  plaintiff 
with  notice  af  the  application,  as  required 
by  the  Land  Registry  Act,  and  he  not 
appearing,  issued  a  certificate  of  title  to 
Ross.  The  plaintiff  brought  action  in  1911 
to  set  aside  the  sale,  on  the  grounds  that 
the  meetings  of  the  Council  and  of  the 
Court  -  of  Revision,  without  the  required 
authority  of  a  resolution  of  the  Council, 
were  held  outside  the  limits  of  the  munici- 
pality (i.e.,  in  the  City  of  Vancouver)  ; 
that  no  resolutions  were  passed  by  the  Court 
of  Revision  passing  and  confirming  the 
assessments,  and  no  assessment  bye-law  was 
passed  for  the  year  1897.  The  main  defences 
were,  first,  that  the  plaintiff  not  having 
taken  action  when  served  with  notice  by  the 
registrar  on  the  defendant  Ross's  applica- 
tion for  a  certificate  of  title,  he  was  barred 
froin  asserting  any  claim  by  see.  -3,  e.  31r, 
British  Columbia  Statutes,  1901 ;  second, 
that  he  not  having  brought  action  within 
one  year  from  tfie  time  the  cause. of  action 
arose,  he  was  barred -by  sees.  243  and  244 
of  the  Municipal  Clauses  Act,  Revised 
Statutes  of  British  Columbia,  1897,  c. 
144 : — ^Held,  that  the  appellant  was  estopped 
and  debarred  from  asserting  any  claim 
whatever  to  the  land  Si  question  by  sec.  3, 
c.  31  of  the  statutes  -of  1901.  Temple  v. 
Municipality  of  North  Vancouvir,  18  B.C.R. 
546.  (Leave  to  appeal  to  the  Ptivy  Council 
refused.) 

2.  Fairly  and  openly  <i6nducted.]' — An 
auctioner  in  charge  of  a  tax  sale  acting  as 


agent  for  the  purchaser  is  not,  independent 
of  other  grounds,  ar  sufficient  reason  fdr  set- 
ting aside  the  sale  as  not  being  "fairly  and 
openly  conducted"  within  the  meaning  of 
sec.  3  of  the  Land  Registry  Act  Amendment 
Act,  1901.  Beamfis  V.  Stewart,  20  B.C.R. 
450. 

6.  Lien  for  Taxes. 

Recovery  of  taxes  paid  by  purchaser.] 

— The  purchaser  of  certain  land  at  a  tax 
sale  sold  jn  1907  to  the  plaintiffs,  who  paid 
the  taxes  for  four  y^ars.  The  original 
owner,  the  defendant,  brought  action  and 
obtained  judgment  iirl911,  setting  aside  the 
ta^sale  and  declaring  him  the  owner.  -The 
plaintiffs  sought  to  recover  from  him  the 
amount  of  the  taxes  paid,  relying  on  sec. 
14  of  c.  71  of  the  statutes  of  1913:— Held, 
that  the  section  is  not .  retroactive,  and 
the  provisions  thereof  do  not  entitle  the 
plaintiff  to  recover.  Smith  v.  Anderson,  18 
B.C.R.  453. 

7.  Commission. 

Collector's  commission.] — Where  a  bye- 
law  for  the  sale  of  lands  for  taxes  provided 
that  the  collector  shall  be  entitled  to  a  com- 
mission on  all  arrears  of  tax  collected,  and 
lands  are  bought  in  by  the  municipality 
because  the  amount  offered  is  less,  than  the 
arrears  of  taxes  and  costs  owing  in  respect 
of  the  lands,  the  collector  is  not  entitled  to 
a  commission  on  the  price  of  the  lands  so 
bought  in.  Ifistrict  of  'North  Vancouver  v. 
Keen,  10  B.C.R.  276. 


X.  Actions  By  and  Against. 

A.  Authority  to  Com,mence. 

Resolution.] — A  municipal  council  hav- 
ing resolved  to  join  in  an  action  already 
launched  against  defendant,  the  reeve,  after 
consultation  with  the  solicitor,  gave  instruc- 
tions to  commence  an  independent  aiption  on 
behalf  of  the  municipality: — ^Held,  that  as 
the  municipal  coimcil  had  shown  an  inten- 
tion to  sue  defendant,  the  action  of  the  reeve 
was  a  substantial,  if  not  a  strict  compliance 
with  that  intention.  MunieipaUty  of  South 
Vancouver  v.  Rae,  12  B.C.R.  64. 


B.  By  Ratepayers. 

1.  Application    of   municipal    funds.] — 

The  municipal  corporation  of  the  City  of 
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Victoria,  having  by  special  resolution  appro- 
priated $5,200  to  defray  the  cost  of  con- 
stru6tilig  a  bridge  jover  navigable  water,  part 
of  a  public  harbour  within  the  city  limits, 
did  not  obtain  the  sanction  of  the  Dominion 
Government  to  do  the  work,  and  proceeded 
to  execute  it  in  such  a  way  a^  to  interfere 
with  navigation.  Upon  information  by  the 
Attbrney-Gteneral  of  Canada  an  injunction 
was  granted  restraining  the  continuation'  of 
the  work.  This  action  was  then  brought  by 
the  plaintiff  individually  as  a  ratepayer  to 
restrain  the  corporation  fromexpending  any 
part  of  the  $5,200  in  payment  for  the 
work: — ^Held,  that  an  injunction  should  be 
granted  restraining  the  application  of*  the 
money  to  any  further  construction  of  the 
bridge,  but  refused  as  to  payment  for  work 
bona  fide  done  upon  .that  part  of  it  already 
completed.  As  to  the  frame  of  the  action; 
( 1 )  That  the  Provincial  Attorney-Greneral 
was  not  a  necessary  party.  ( 2 )  That  the 
plaintiff  should  sue  on  behalf  of  himself  and 
all  other  rsttepayers,  except  the  aldermen. 
(3)  That  both  the  corporation  and  the 
members  thereof  responsible  for  the 
illegal  action  should  be  parties  defendants, 
EVworthy  v.  The.  Corporation  of  the  City  of 
Vietaria,  5  B.C.R.  123. 

2.  To     enforce    performani^e    of    bye. 

laws.J^-THe  corporation  having,  with  the 
consent  of  the  property  owners  _  interested, 
passed  a  bye-law  for  the  improvement  of  a 
thoroTighfare  by  certain  specified  jnethods, 
departed  from  those  methods  and  proceeded 
to  construct  the  thoroughfare  in  another 
manner.  The  property  owners  to  be 
assessed  objected  that  this  was  not  the  class 
oi  work  to  which  they  had'  given  their  con- 
sent, and  further,  that  it  would  not  be  as- 
beneficial  or  permanent  as  the  wprk  origin- 
ally proptised,  and  brought  action  to  compel 
the  Corporation  to  carry  on  the-- work  in 
accordance  with  the  bye-law,, or  inthe  alter- 
native to  be  relieved^  from  ^h^  payment  of 
any  special  rates  which  might  be  levied  iH 
respect  of  the  work.  Irving,  J.,  ^t  the  trial, 
dismissed  the  action  on  the  ground  that  the 
pleadings  showed  no  cause  of  action:— Held, 
on  appeal,  that,  the  Corporation '  having 
passed  a  bye-law  for  the  construction  of  a 
certain  class  of  road,  they  were  contraven- 
ing the  provisions  of  that  bye-law  by  con- 
structing a  different  "kind  of  road,  that  the 
property  owners  to  be  assessed  had  a  right 
to  object,  and  that  their  objection  should 
be   adjudicated   upon.      ArhutTmot  v.    The 


Corporation   of   the   City   of   Victoria,  ^15 
B.C.R.  209. 

3.-  Municipal  property.];  —  A  ratepayer 
cannot  sue  to  restrain  a  misuse  of  muni- 
cipal property  unless  specially  injured 
thereby.  Anderson  v.  City  of  Victoria,  1 
B.C.E.,  Pt,  II.,  107. 


O.  Limitation  of  Actions. 

1.  Deviations  from  authorized  works.] 

— Sees.  243  and  244-  of  the  Municipal 
Clauses  Act,  1897,  bar  any  cause  of  action 
within  one  year  from  the  date  thereof  in 
respect  of  deviations  by  the  municipality 
from  the  general  plan  of  any  public  works 
authorized  by  its  bye-laws.  Wilson  v.  Delto 
Corporation,  1913,  A.O.  181. 

2.  Qui  tam.] — ^The  period  prescribed  by 
sec.  8ef  of  the  Municipal  Elections  Act 
(R.S.B.C.  1897,  c.  68)  for  taking  proceed- 
ings by  way  of  election  petition  or  quo  war- 
ranto, does  not  apply  to  a  qui  tam  action 
brought  under  sec.  20  of  the  Municipal 
Clauses  Act  (R,S.B.C.  1897,  c.  144).  Fal- 
coner v.  Jbangley,  6  B.C.R.  444. 

3.  Injunction  to  restrain  proceedings 
under  bye-law.] — Sees.  91  and  92^of  the 
Municipal  Clauses  Act  (H.SJB.C.  1897,  c. 
144)  do  not  prevent  an  action  being  brought 
to  restrain  a  municipality  from  proceeding 
under  a  bye-law  which  has  hot  been  quashed, 
but  merely  prohibit  an  action  for  damages, 
already  suffered,  until  the  bye-law  is 
quashed.  Troves  v.  City  of  Nelson,  7 
B.C.R.48.     ■        _ 

4.  Mandamus.] — The  limitation  of  one, 
year  prescribed  by  sec.  244  of  the  Municipal 
Clauses  Act  for  conuhencmg  actions  against 
a  municipality  applies  to  mandamus  pro- 
ceedings to  compel  a  municipality  to  appoint 
an  arbitrator  to  determine  the  amount  of 
Qompensation  for  land  taken  for  road  pur- 
poses. The  Queen  v.  The  Mv/rndpal  Cownr 
cilof  the  Corporation  of  t^  District  of 
Mission,  7  RC.R.  513. 

5.  Local  improvement  assessment.] — 
Where  a  local  improvement  bye-law  is 
passed,  making  a  general  assessment  for  the 
cost  of  the  work,  but  the  payment  of  which 
is  spread  over  a  number  of  years,  any  action 
by  a  ratepayer  contesting  the  work,  or  com- 
plaining Naf  its  non-completion,  must  be 
brought  within  six  months  after  the  cause 
of  action  arose.  Arbuthnot  v.  The  Corpora- 
tion of  the  City  of  Victoria,  18  B.C.R.  35. 

6.  Admiralty  action.] — The  statutory 
provision  limiting  to.  one  year  the  bringing 
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of  actions  against  a  municipality  does  not 
apply  to  actions  in  rem  in  the  Admiralty 
Court.     Kenne4y  v.  The  "Swrey,"  11  B.C.R.- 
499. 

gee  Ceetioeari.     ' 

See  Criminal  Law. 

See  HEALTk. 


MURDER. 

See  Criminal  Law. 


NATURALIZATION. 

See  Alien. 
iSfee  Constitutional  Law. 


IL 


III 


NEGLIGENCE. 

I.  Nature  or  Act,  701. 

A.  In  general,  701. 
'    B.  In  management  of  railway,  702. 

0.  Mining,  705. 

D.  Use  of  Tnachdnery,  706. 

E.  Works  df  construction,  708. 

F.  Explosives,  709. 
G.^  Navigation,  710. 
Eelationshep  or  Parties,  710. 

A.  Identification,   710. 

B.  Trespasser,  710.' 
Contributoet'  negligence,  711. 


I.  Nature  of  Act. 
A.  In  General. 

1.  Proof  of  negligence.] — ^Where  the  evi- 
dence is  equally  consistent  with  the  exist- 
ence or  non-existence  of  negligence  it  is  not 
competent  for  the  judge  to  leave  the  case 
to  the  jury.  Loffma/rh  v.  The  Adams  River 
Lumber  Oompamy,  Limited,  17  B.C.R.  440. 

2.  General  negligence.] — In  an  action 
for  negligence  it  is  not  sufficient  to  show 

general  negligence  on  the  part  of  the 
defendant,  but  the  plaintiff  must  prove  a 
particiilar  negligent  act  on  the  part  of  the 
defendant  whereby  the  injury  was  caused. 
Gordon  v.  City  of  Victoria,  5  B.C.E,.  553. 

i.  Breach  of  statutory  dutyr] — Where  a 
guest  in  a  hotel  is  injured  by  fire  in  conse- 
quence of  the-  failure  of  the  proprietor  to 
provide  a  fire  escape,  as  requited  by  the  Act, 
an  action  for  damages  will  lie  notwithstand- 
ing that  a  penalty  is  imposed  for  breach  of 


the  statutory  duty.     Love  y.  The' New  FaJi/r- 
view  Co.,  ip  B.C.R.  330. 

4.  Statutory  power  or  duty.] — ^There  is 
,no  cause  of  action  for  damages  for  negli- 
gence in  not  performing  a  statutory  duty, 
or  not  -exercising  a  statutory  power,  but 
only  for  negligent  acts  in  the  performance 
of  the  duty,  or  the  exercise  of  the  power. 
Gordon  v.  City  of  Victoria,  5  B.C.R.  553. 


B.  In  Management  of  Railway. 

1.  Growth  of  grass  and  weeds.] — For  a 

railway  company  to  permit  grass  and  weeds 
to  grow  on  a  side  track  is  not  such  negli- 
gence as  will  make  it  liable  to  compensate 
a  servant  who  is  injured  in  consequence  of 
sueh  growth  while  on  the  side  track  in  the 
course  of. his  employment.  Wood  v.  Ca/na- 
dian  Pacific  Railway  Oorripany,  6  B.C.R. 
561;    30  S.C.R.  110.     , 

2.  Jumping  from  engine.]  —  Plaintiffs 
sued  defendant  Company  for  damages  for 
the  death  of  their  son,  a  locomotive  engineer 
in  the  defendants',  employ,  who-  was  killed 

,by  having  jumped  from  a  train  over  Which 
he  had  lost  control.  The  jury  found  $6,000 
damages: — ^Held,  on  appeal,/,  per  Hunter, 
C.J.,  that  the  only  verdict  reasonably  open 
to  thejury  was  that  the  deceased  lost  his 
life  by  his  own  negligence.  Per  Irving,  J. : 
That  the  damages  were  excessive.  iPer  Mor- 
rison, J. :  •  That  the  verdict  should  stand. 
New  trial  ordered.  White  and  White  v. 
Victoria  Lwmber  and  Manufacturing  Com- 
pany, 14  B.C.R.  367. 

3.  Collision  between  cars.]  — Deceased, 
while  travelling  on  his  employers'  car,'was 
injured,  and  subsequently  died  from  his 
injuries,  in  a  collision  between  a  ear  which 
broke  away  or  became  detached  from  the 
motor  which  was  pulling  it  and  ran  back 
down  grade,  crashing  into  the  car  occupied 
by  deceased.  Defendants,  in  their  plead- 
ings, admitted  that  the  accident  occurred 
through  the  negligence  of  fellow  servants 
in  the  employment  of  (^efendant  Company, 
but  there  was  no  other  evidence  of  negli- 
gence:—Held,  on  appeal,  that  it  was  for  the 
plaintiff  to  show  that  the  accident  was  due 
to  some  specific  act  of  negligence  for  which 
the  defendants  were  responsible.  Farmer 
V.  The  British  Columbia  Electric  Railuiay 
Company,  Limited,  16  B.C.R.  423. 

4.  Crossing  track.] — At  about  eight 
o'clock  on  the  evening  of  the  8th  of  January, 
1912,  during  a  slight  fall  of  snow,  the 
plaintiff   started    across   Main    Street    (on 
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which  was  a  double  track  street-oar  line 
running  north  and  south)  frojn  the  south- 
west corner  of  Main  and  Duflerin  Streets  in 
Vancouver.  A  team  df  horses,  with  waggon, 
coming  out  of  Diiflerin  Street,  East,  was  to 
his  left,  crossing  the  tracks  '  and  turning 
north  on  the  west  side  of  Main  Street. 
Plaintiff  crossed  the  west  track  and,  on 
Teaching  the  west  rail  of  the  east  track, 
looked  to  his  left,  past  the  rear  of  the  w'ag- 
gon  as  it  cleared  the  track,  and  saw  a  car 
coming  south  on  the  ea^t  track,  about  30 
feet  away.  He  stopped  and  turned,  and  on 
taking  two  or  three  stfeps  back,  was  struck 
by  a  car  going  north  on  the  west  track  and 
was  loiocked  about  13  feet  across  ^le  east 
track,  sustaining  a  broken  leg  and  other 
injuries.  There  was  'a  conflict  of  evidence 
as  to  the  speed  at  which  the  car  that  struck 
the  plaintiff  was  going,  ranging  from  six  to 
30  miles  an  hour,  and  the  witnesses  Who  saw 
the  accident  testified  that  they  saw  no  car 
going  south  on  the  east  track,  as  stated-  by 
■■the  plaintiff.  -On  the  trial  the  jury  dis- 
agreed, and  the  motion  for  judgment  by 
way  of  nonsuit  was  dismissed: — Held,' 
affirming  the  trial  judge,  that ,  there  was 
evidence  upon  which  the  jury  must  pass, 
and  there  must  be  a  retrial.  MacEenzie  V; 
British  Oolumbia  Electric  RcfiUoa/y  •  Gom- 
pcmy.  Limited^  19  B.C.R.  1. 

5.  Crossing  track.] — The  plaintiff,  going 
north  in  his  motor-car  on  Seymotir  Street 
in  Vancouver,  when  approaching  Robson 
Street";  on  which  th;ere  is  a  double  track 
street-ear  line,  heard  the  noise  of  a  street- 
car and  slowed  down  to  about  four  miles 
an  hour.  On  reaching  the  north'  side  of 
EobSon  Street  he  loked  to  the  right  and  saw 
a  car  coming  on  the  near  track.  This  car 
was  coming  at  a  moderate  speed  and  there 
appeared  no  difficulty  in  crossing  in  front. 
He  continued  on  and  when  the  front  of  Ixis 
motor-car  was  within  about  a  foot  of  the 
near  track  he  looked  to  the  left  and  saw  a 
car  approaching  at  about  20  miles  an  hour 
on  the  far  track.  He  put  on  all  possible 
speed,  at  the  same  time  veering  to  the  right 
in  an  attempt  .to  cross  in  trpnt,  J)ut  was 
caught  on  the  fender  and  carried  about  40 
feet,  the  m6tor-ca,r  being  considerably  dam- 
aged. The  motorman  on  the  street  car  did 
not  reverse  or  put  on  brakes  until  within  a 
few  feet  of  Seymour  Street.  The  trial  judge 
held  in  favour  of  the  plaintiff  and  assessed 
the  damages  at  $300 : — ^Held,  on  appeal,  per, 
Macdonald,  C.J.A.,  and  Galliher',  J.A.,  that 
the    defendants    running    tneir    oar    at    an 


unlawful  rate  of  speed  when  the  accident 
happenedj  were  guilty  of  negligence,  and  the 
-plaintiff  was  not  guilty  of  contributory 
negligence.  Per  Irving  and  Martin,  JJ.A. : 
That  the  defendants  were  guilty  of  negli- 
gence, but  the  plaintiff  was  guilty  of  con- 
tributory negligence.  The  Court  being 
evenly  divided,  the  appeal  was  dismissed." 
Berry  v.  British  Oolumbia  Electric  Bailway 
Company,  Limited,  18  B.C.E..  175. 

6.  Crossing  track.] — The  plaintiff,  run» 
ning  from  the  northwest  corner  towards  the 
southwest  corner  of  Granville  and  Davie 
Streets  in  Vancouver  (Granville  Street 
running  north  and  south,  and  Da^yie  Street 
east  and  west ) ,  to  catch  a  Granville  Street 
oar  on  the  south  side  of  Davie  Street, 
reached  a,  point  ju^t  beyond  the^track  that 
curved  into  Davie  Street  from  the  north  on 
Granville  Street,  when,  on  turning  sharply 
to  the  left  towards  his  oar,  he  was  struck 
by  the  fender  of  a  car  rounding  the  curve 
into  Davie  Street  and  was  injured.  There 
was  evidence  that  the  motorman  did  not 
sbxmd  his  gong  while  making  the  turn.  The 
jury  returned -a  verdict  for  the  plaintiff: — 
Held,  on  appeal,  that  the  case  was  one  in 
which  the  jury  could  properly  find  a  verdict 
for  the  plaintiff.  Ogl^  v.  British  Columbia 
Electric  Railway  Company,  Limited,  18 
B.C.R.  692.' 

7.  Invitation  to  alight.]— The  plaintiff 
was  riding  as  a  passenger  on  one  of  the 
defendant  Company's  oars.  Upon  the  con- 
ductor- collecting  her  fare  she  asked-  him  to 
let  her  off  at  a  certain  place,  to  which  he 
answered  "all  right."  He  then  went  into 
the  motor  vestibule,  in  front  and  stayed 
there  until  after  the  accident'.  After  turn- 
ing a  .corner  at  plaintiff's  destination  the 
car  stopped,  and  as  the  plaintiff  was  aboTit 
to  alight  it  -Started  up  again,  throwing  her 
to  the  ground,  and  from  the  fall  she  sus- 
tained injuries.  At  the  time  of  the  acci- 
dent there  were  but  three  passengers  in  the 
car.  The  jury, gave  a  verdict  for  $1,000 
for  the  plaintiff  and  $500  for  her  hus- 
band:— ^Held,  on  appeal,  that  there  was  evi-;, 
dence  upon  which  the  jury  might  reason- 
ably come  to  the  conclusion  that  the  Conj- 
pany  was  negligent.  Armishaw  v.  British 
Oolumbia  Electric  Railway  Company,  Lim- 
ited, 18  B.CR.  152. 

8.  Motor  car  on  the  rails.] — Plaintiff's 
motor  car  proceeding  along  the  highway, 
got  V  partly  between  the  rails  of  the  defend- 
ant Company,  but  owing  to  the  condition  of 
the  road,  was  unable  to  get  out  of  the  way 
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of  an  approaching  tramcar.  On  seeing  his 
difficulty,  the  driver  signalled  to  the  motot- 
man  of  the  tramcar  to  stop,  which  he 
endeavoured  to  do,  biit  was  unable  to  avoid 
a  collision  in  which  the  motor  car  was 
damaged.  The  trial  judge  gave  juj^ent 
for  plaintiff  on  the  ground  of  negligence  on 
the  part  of  the  defendant  company  in  not 
having  a  car  of  the  size  which  caused  the 
collision  equipped,  with  air  brakes,  which 
would,  he  held,  have  enabled  the  motorman 
to  have  stopped  in  time  to  prevent  the 
collision: — ^Held,  on  appeal,  that  there  was 
no  negligence  on  the  part  of  the  iaotorman. 
Winter  v.  The  British  Columbia  Electric 
Railway  Gompany,  Limited,   15  B.C.R.   81. 

9.  Car  on  parallel  track.]  —  Where 
plaintiff  alighted  from  one  of  the  defend- 
ant's cars  at  night  time,  at  a  point  where, 
the  street  was  torn  up  for  purposes  of 
repair,  and  the  bell  on  a  oar  immediately 
behind  that  from  which  he  alighted,  was 
clanging;  and  going  between  the  two  cars, 
and  looking  iip  and  down  a  parallel  track 
before  crossing,  but  seeing  no  car  approach- 
ing, was  nevertheless  struck  and  injured  by 
an  approaching  car,  running  at  an  excessive 
speed  on  such  parallel  track: — ^Held,  that 
he  was  entitled  to  recover,  as  it  was  the 
duty  of  the  driver  to  have  his  car  under 
control.  Morton  v.  The  British  Columbia 
Electric  Railway  Company,  Limited,  15 
B.C.R.  187.  ; 

10.  Riding  on  front  car.]  — Plaintiff's 
husband  was  a  passenger  on  one  of  defend- 
ant company's  cars,  riding  on  the  front 
platform,  where  it  was  customary  for  pas- 
sengers to  ride.  The  doors  were  open  and 
there  was  no  protecting  bar  across  the 
-opening,  or  other  measures  of  safety  taken. 

On  the  car  approaching  a  switch,  at  a 
speed  of  three  or  four  miles  an  hour,  he 
was  jolted  off  the  car  and,  falling  under 
the  wheels,  was  killed.  A  jxaj  ,gave  a 
verdict  of  $3,500,  but  the  trial  judge  entered 
judgment  for  the  defendant  company  on  the 
-ground  that  there  was  no  evidence  of  negli- 
gence on  their  part: — ^Held,  on  appeal,  that 
there  was  evidence  of  negligence  and  that 
the  verdict  should  stand.  Dynes  v.  British 
Golumibia  Electric  Railway  Compa/ny, 
Limited,  15  B.C.R.  429;  47  S.C.R.  395. 

C.  Mining. 

1.  Protection  of  winze.]— The  plaintiff 
in  an  action  under  the  Employers'  Liabilify 
Act,  for  damages  caused  by  s^  defect  in  his 
employer's  "works  and  ways,"  cannot  suc- 


ceed if  on  the  facts  proved  the  jury  can 
only  conjecture  how  the  injury  occurred. 
Rule  18,  of  sec.  25,  c.  134,  R.S.B.C.  1897, 
does  not  require  th9,t  a  winze  extending 
through  several"  levels  of  a  metalliferous 
mine  shall  be  protected  at  each  level;  the 
rule  is  sufficiently  complied  with  if  the 
winze  is  protected  at  the  top  level  only. 
Stamer  v.  Ball  Mines,  6  B.C.R.  579. 

2.  Operating  colliery  without  statutory 
man  holes — ^Negligence — Excessive  dam. 
ages.] — ^In  defendants'  cOal  mine  the  haul- 
age slope,  which,  necessarily  used  as  a 
travelling  road  by  the  workmen,  was  not 
provided  with  man  holes  at  intervals  of 
more  than  twenty  yards,  as  required  by  the 
Coal  Mines  Regulation  Act,  and  on  accoimt 
of  this  lack  of  sufficient  man  holes,  it  was 
the  custom  of  the  company  not  to  run  the 
trip  during  the  time  the  workmen  were 
going  to  and  coming  from  wbrk.  The 
plaintiff,  while  coming  from  work,  was  run 
into  and  injured  by  the  trip,  which  had 
been  started  off  during  a  prohibited  time. 
The  trip  was  a  train  of  cars  operated  by 
a  stationary  engine  on  the  outside,  and 
used  for  hauling  coal  out  of  the  mine.  The 
jury  foimd  that  the  accident  was  caused 
by  defendant's  negligence  in  letting  the 
trip  down,  and  on  the  verdict  judgment 
was  entered  for  plaintjff  for  $1,424  and 
costs.  An  appeal  to  the  Fiill  Court  was 
dismissed,  the  Court  refusing  to  reverse  the 
findings  of  fact  or  to  interfere  with  the 
damages  as  excessive.  Booker  v.  Welling- 
ton Colliery  Company,  Limited,  9  B.C.R. 
265. 

D.  Use  of  Machinery. 
1.   Injury      from      running      chain.]  — 

Plaintiff  was  employed  as  a  brakeman  at 
defendant  company's  smelter.  Part  of  his 
duty  was  to  indicate  to  the  engineer  to 
stop  at  the  required  spot  where  the  slag- 
pots  brought  out  from  the  smelter  were  to 
be  emptied,  and  the  engineer  was  not  to 
move  again  until  signalled  to  do  so.  Cer- 
tain points  existed  where  there  were  chains 
which  were  used  to  anchor  the  frame  of  the 
car  to  the  track  in  order  to  prevent  the 
locomotive  being  capsized  when  the  pot, 
weighing  about  12  tons,  was  being  emptied. 
On  the  occasion  in  question,  the  engineer 
reached  the  chain  point,  when,  considering 
he  had  gone  too  fas,  reversed,  going  back 
about  two  feet.  Plaintiff,  meanwhile^  had 
dismounted  and  thinking  the  engineer  was 
not  going  to  back  up,  put  his  hand  under 
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to  draw  the  chain  through  ^nd  anchor  the 
car.  In  doing  so  his  hand  was  run  over 
and  seriously  injured.  There  were  hooks 
supplied  ffSr  this  purpose,  but  plaintiff  did 
not  use  one: — ^Held,,  that  the  accident  was 
due  to  a  natural  misunderstanding  in  the 
circumstances  and  that  there  was  neither 
negligence  nor  contributory  negligence. 
Marrigan  y.  OrcmT^y  ConsoKdated  Mvnmg, 
Smelting  <md  Power  Oornppmy-,  Limited,  14 
B.C.R.  89. 

2.  Injury  froin  shingle  saw.] — ^Plaintiff 
was  injured  whilst  working  as  a-  shingle 
sawyer  on  a  Perkins  inachine,  the  saw  of 
which  revolves  in  a  horizontal  position.  His 
sole  duty  was  to  saw  the  shingles  and 
attend    to    the    saw.      After    the    shingles 

V  passed  from  under  the  saw,  they  went  down 
a  chute  to  the  floor.  Plaintiff  set  up  negli- 
gence on  the  part  of  defendants  in  not 
having  the  frame  of  the  machine  sufficiently 
high  to  provide  «uch  space  below  the  chute 
as  would  lessen  or  do  away  with  the  possi- 
bility of  the  shingles  becoming  congested, 
and  the  congestion  extending  up  under  the 

'  saw.  There  was  a  conflict  of  evidence  as 
to  the  height  of  the  machine  from  the  floor, 
but  only  as  to  a  few  inches.  On  the  occa- 
sion of  the  a,ocident,  during  the  first  hour 
in  the  morning,  when  his  saw  was  sharp, 
plaintiff  cut  above  the  average  of  the  day, 
and  in  that  way  the  shingles  became  backed 
up  under  the  saw.  He,  as  sawyers  usually 
do,  leaned  over  the  edge  of  the  machine, 
put  his  hand  under  the  saw,  near  the  teeth, 
and  took  hold  of  a  shingle  to  pull  it  out, 
when   the   friction   upon  the   siingle   ^ew 

(  his  hand  against  the  saiw  and  cut  off  a 
portion  of  three  fingers.  Dfefendants  denied 
negligence  as  to  ^he  eonslruct.ion  of  the 
machine ;  that  if  th&e  was  any  negligence, 
it  was  not  the  cause  of  the  accident,  and 
that  the  sole  cause  was  the  plaintiff's 
unnecessarily  using  his  hand  to  pull  out 
the  congested  shingles  whilst  the  machine 
was  in.  motion,  when  he  could,  by  a  rope 
close  within  his  reach,  easily  have  stopped 
the  machine;  also,  the  machine  being  open 
at  the  top,  the  accumulation  was  readily 
observable  and  removable  with  »  stick 
before  the  shingles  became  wedged: — ^Held, 
that  the  defendants  had  not  been  guilty  of 
any  negligence,  and  tha,t  therefore  the 
plaintiff  could  not  recover.  Outhrie  v. 
M-  F.  Euntting  Lumber  Ccympwny,  Limited, 
15  B.C.R.  471. 

3.  Electrical   wires.] — The   plaintiff   M.7 
the   owner   of   a   sawmill     in    which    was 


installed  a,  complete  electrical  system, 
properly  insulated,  was  supplied  with  elec- 
tric power  hy.  the  defendants.  The  power 
was  supplied  over  a  low  jwtential 
wire  carrying  a  maximum,  of  .2,300 
voltsf  which  was  strung  below  a  high 
potential  -wire,  carrying .  40,000  volts,  on 
the  same  line  of  poles  from  the  power 
house  to  within  a  short  distance  of  the 
sawmill.  There  was  no  fuse  for  protection 
at  the  point  where  the  wire  ran  from  the 
serVice  line  into  the  milL  About  4  o'clock 
in  the  afternoon  of  the  22nd  of  August, 
.1911,  lightning  struck  and  shattered  one 
of  the  defendants'  poles,  causing  the  upper 
wire  ta  fall  on  the  lower.  'The  damage  was 
repaired  and  the  current  again  turned  on 
about  7:30  in  the  evening;  at  9  o'clock  the 
miU  took  fi.re.  Shortly  before  9  o'clock  the 
wire's  above  the  switchboard  in  the  mill 
were  observed  to  become  incandescent,  and 
immediately  afterwards  there  was  an  explo- 
sion in  the  oil-switch'  in  the  mill,  from 
which  the  fire  resulted. .  In  an  action  for 
damages  for  destruction  of  the  mill  by  the 
defendants'  negligiraice,  the  jury  returned 
a  verdict  for  the  plaintiff,  upon  which 
judgment  was  entered:^ — Held,  on  appeal, 
that  there  was  evidence  which  could  not 
properly  have  been  withdrawn  from  the 
jury,  a,nd'that  the  jury's  verdict  for  the 
jplaintifl  should  not  be  disturbed.  MoElmon 
\.  British  Colombia  Electric  Railway  Com- 
pany, Limited,  18  B.C.K.  522. 

4.  Missing  nut.] — F.,  a  conductor  and 
brakeman  in  the  employ  of  the  defendant 
company,  while  turning  the  brake  wheel  fell 
from  his  train  and  was  run  over  and  killed. 
The  nut  which  fastens  the  brake  wheel  to  ' 
the  brake  mast,  •  and  which  should  have 
been  on,  was  not  on,  and  so  the  wheel  came 
off  and  the  accident  resulted.  It  was  the 
duty  of  the  deceased  to  examine  the  cars 
jof  the  train  and  see  that  they  were  in  good 
order  before  leaving  the  station  which  the 
train  was  just  leaving: — Held,  in  an  action 
by  S".'s  personal  representatives,  to  recover 
damages  in  respect  of  his  death,  that  it 
was  F.'s  own  neglect  in  not  seeing  that  the 
brake  was"  in  a  secure  condition,  and  that 
there  was  therefore  no  case  for  the  jury. 
Faweett  v.  Canadia/n  Paoifie  Baitway  Com- 
pany, 8  B.C.R.  393;   32  S.O.R.  721. 

E.'  Works  of  construction. 

1.  At  work  on  rocky  ledge.^ — ^Plaintiff 
was  sent,  with  some  fellow  workmen,  ,to 
clear  an  incline  of  stones  and  other  natural 
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debris  preparatory  to  the  commencement  of 
certain  operations  in  connection  with  the 
defendant  company's  undfertaking.  A  con- 
siderable quantity  of  such  debris  had  been 
cleared  when  plaintiff .  proceeded  to  operate 
a  drilling  machine  upon  a  rocky- ledge.  He 
was  struck  and  injured  by  a  stone  which 
rolled  from  the  incline.  A  jury  found 
that  if  the  incline  had  not  been  sufficiently 
cleared,  it  was  due  to  the  negligence  of 
plaintiff  and  his  fellow  workmen,  but  that 
defendant  company  was  also  negligent  in 
not  protecting  the  incline  with  bartiexs  to 
stop  loose  material  from  coming  down.  •  It 
was  admitted  by  plaintiff  that  it  was.  cus- 
tomary to  clear  off  such  inclines,  or  to  use 
barriers,  but  not  to  do  both;  and  there  was  ■ 
some   evidence   that  in   this    case   barriers 

^  were   unnecessary    and     dangerous : — Held, 
that  there  was.no  evidence' justifying  the 

-  jiuy  in  finding  defendant  company  guilty  of 
negligence,  and  that  any  negligence  shown 
was  that  of  the  plaintiff's  fellow  servants. 
BergkUnt  v.  Canada  Western  Power  Com- 
pany, Limited,  17  B.C.E.  443;  50  S.C.E.  39. 
2.  Raising  material  in  elevator.] — The 
plaintiff,  under  the  direction  of  a  foreman 
of  the  defendant  company,  took  a  wheel- 
barrow of  cement  on  an  open  elevator  plat- 
form at  the  basement  of  a  building  under 
construction  for  use  on  the  upper  storeys. 
The  platform  was  six  feet  one  inch  in 
length,  four  feet  eight  inches  wide  at  one 
end  and  three  feet  at  the  other.  After  the 
elevator  had  gone  from  the  basement  to 
the  ground  floor  other  workmen  got  on, 
and  when  it  had  again  started  up  there 
were  two  wheelbarrows,  two  boxes,  two 
feet  by  18  inches,  and  seven  men  on  the 
elevator.  The  plaintiff  was  crowded  over  to 
one  side,  the  heel  of  one  of  his  feet  pro- 
truding beyond-the  edge  of  the  floor.  Upon 
the  elevator  continuing  up  his  heel  was 
caught  on  a  bolt  that  was  projecting  from 
the  side  of  the  elevator  shaft  and  his  foot 
was  crushed  between  the  bolt  and  the  floor 
of  the  elevator: — Held,  reversing  the  find- 
ing of  the  trial,  judge,  who  took  the  case 
from  the  jury  and  dismissed  the  action, 
that  a  prima  facie  case  was  mkde  out  by 
which  a  jury  might  find  negligence  and  ^ 
absence  of  contributory  negligence.  Charles 
v.  Norton  Griffiths  Company,  Limited,  18 
BX!.R.  179. 

F.  Explosives. 

Driving  pick  into  dynamite.] -^Plaintiff 
was  injured  by:  striking  his  pick  in  some 


dynamite  in  a  tunnel  of  the  defendant  com- 
pany. jThere  was  no  evidence  of  how  the 
dynamite  happened  to  be  there  beyond  the 
inference  that  it  was  from  a  previous  blast, 
and  plaintiff '  did  not  show  that  there  had 
been  no  inspection  after  the  blast.  The 
jury  gave  a  verdict  for-  plaintiff  on  the 
ground  that  as  the  defendant  company  had 
not  proved  that  such  inspection  was  made, 
they  were  therefore  guilty  of  negligence. 
The  trial  judge  set  aside,  the  verdict  as  a 
finding  tantamount  to  negativing  negligence^ 
and  as  wrong  in  that  it  was  an  attempt  to 
throw  upon  the  defendant  company  the  bur- 
den of  disproving  negligence  in  the  first 
place: — Held,  on  appeal,  that  •  the  trial 
judge's  view  shoiild  be  sustained.  Boot  v. 
Vancouver  Power  Company,  Limited,  17 
B.CU.  203. 

G.  Navigation. 

Passing  under  bridge.] — &  tug  attached 
to  a  scow  loaded  with  coal  approached  a 
bridge,  the  piers  of  which  were  being 
repaired  by  a  railroad  contractor.  The  fair- 
way was  partly  obstructed  by  a  scow  con- 
nected with  the  work,  but  the  captain  of 
the  tug,  after  viewing  the  situation,  was  of 
opinion  he  could  get  through.  In  doing  so, 
he  brushed  slightly  against  the  scow,  at  the 
further  end  of  which, ,  on  a  boom  stick  in 
the  water,  was  the  plaintiff,  engaged  in  an 
endeavour  to  swing  or  push  the  scow 
further  around  and  out  of  the  way  of  the 
tug.  Plaintiff  was  crushed  against  a  pile 
by  the  scow  and  severely  injured: — ^Held, 
that  the  master  of  the  tug  was  negligent 
in  not  stopping  and  then  making  (iertain 
that  it  was  safe  to  proceed.  Padularoga  v. 
The  Canadian  Camming  JOompa/ny,  Limited, 
12  B.C.R.  468. 


II.  Relationship   of  Pabtibs. 
A.  Identification. 

Passenger  and  driver.] — ^A  person  receiv- 
ing a  lift  from  a  driver  on  a  vehicle  and 
sitting  beside  him  is  not  so  identified  with 
the  driver  as  to  make  the  driver's  negli- 
gence his  negligence.^  Loach  v.  British 
Columhia  Electric  Railway  Company,  Lim- 
ited, 19  B.C.E.  177. 


B.  Trespasser. 

Rigkt  to  recover.]  —  Notwithstanding 
that  the  injured  party  was  trespassing  on 
a  railway  company's  line  and  thereby  com- 
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mitting  a  breach' of  sec.  408  of  the  Kail- 
way  Act  (R.S.C.  1906,  c.  37),  the  company 
is  liable'  where  the  engine  driver  fails  to 
apply  the  emergency  brake  at  the  time  he 
becomes  aware  of  the  danger  of  accident 
by  noticing  the  injured -party  attempting 
to  cross  the  line.  Hinrioh  v.  Canadian 
Pacific  Railway  Company,  18  B.C.E.  518; 
48  S.C.R.  557. 

III.    CONTBIBUTOEY    NEGLIGENCE. 

1.  Withdrawing   case   from   Jury.] — A 

judge  is  not  juatified  in  withdrawing  a  case 
from  the  jury  on  the  ground  that  the  evi- 
dence establishes  contributory  negligence 
on  the  part  of  the  plaintiff  unless  no  other 
conclusion  can  be  dravm  from  it.  Da/ynes 
V.  British  Columbia  Electric  Railway  Com- 
pamy,  17  B.C.E.  498;  49  S.C.R.  518. 

2.  Ways  —  Defect  -r-  Volenti  non  fit 
injuria.] — ^Plaintiff,  in  the  course  of  his 
duties  as  defendants'  employee,  in  their  mill, 
walked  upon  a  roller  way  constructed  for 
the  purpose  of  carrying  lumber  from  the 
saws  out  of  l^he  mill,  consisting  of  a  plat- 
form tlM-ough  which  rollers,  moved  _by  con- 
necting imcovered  cog  wheels  at  the  sides, 
slightly  projected.  The  jury  foxmd  that 
there  were  other  passage  ways  for  th^e 
plaintiff,  but  none  of  them  sufficient.  That 
the  non-covering  of  the  cogs  was  a  defect. 
That  the  plaintiff  was  cognizant  of  the 
danger  of  using  the  roller  platform,  but 
was  not  tmduly  negligent',  and  found  dam- 
ages :-r-Held,  that,  to  support  the  defence, 
of  contributory  negligence,  it  was  necessary 
that  there  should  He  a  direct  and  positive 
finding  that  the  plaintiff  voluntarily 
incurred  the  risk,  and  that  there  'was  no 
such  finding.  Boott  v.  British  Columbia 
MilUng  Co.,  3  B.C.R.  221;   24  S.C.R.  702. 

3.  Ultimate  negligence,] — Where,  in  an 
action  imder  Lord  Campbell's  Act,  a  jury 
finds  that  the  defendant  was  guilty  of  neg- 
ligence and  the  deceased  guilty  of  con- 
tributory negligence,  but  also  finds  that  the 
defendant's  motorman  could  have  avoided 
the  accident,  notwithstanding  the  deceased's 
negligence,  if  the  brake  on  t^e  car  had  been 
in  an  effective  condition,  failure  to  provide 
a  proper  brake  is  "ultimate  negligence"  as 
distinguished  from  "original  negligence," 
and  the  plaintiff  was  entitled  to  recover. 
Loach  V.  British  Columbia  Electric  Raihoay 
Company,  Limited^  19  B.C.R.  177;  (1916) 
1  A.O.  719. 

4.  Ultimate  negligence.] — The  deceased, 
while  crossing  the  tracks  of  the  defendant 


company,  was  struck  by  a  train  travelling 
at  an  excessive  speed, ^and  instantly  killed. 
The  railway  at  this  point  ran  due  east  and 
west,  and  deceased  was  walking  across  in 
a  north-westerly  direction,  with  his  back 
half  turned  to  the  approaching  train.  The 
engineer  first  saw  the  deceased  when  about 
500  feet  away.  He  whistled  continuously 
until  abbut  100  feet  from  deceased,  when 
he  reversed  and  put  on  the  brakes,  but  not 
in  time  to  avoid  the  accident.  The  deceased 
was  31  years  old,  his  hearing  and  eyesight 
being  good.  The  accident  took  place  about 
10  o'clock  in  the  morning,  the  weather 
being  bright  and  fair: — Held,  on  appeal, 
that  although  the  plaintiff  was  guilty  _9f 
negligence  in  not  ascertaining  that  the  train 
was  coming,  the  engineer  saw  the  danger 
in  time  to  have  slowed  up  and  avoided  the 
accident;  and  the  defendant  company  was, 
therefore,,  responsible  for  his  negligence. 
Hinrich  v.  The  Canadian  Pacific  RaAhoay 
I,  18  B.C.R.  518;  -48  S.C.R.  557. 


5.  Knowledge    of   danger   spot.]  —  The 

plaintiff,  an  employee  of  a  milk  vendor,  in 
the  course  of  his  duties,  carried  milk  _  up 
and  down  an  imguarded  freight ,  elevator 
in  the  defendant  company's  quarters,  used 
for  the  storing  and  pasteurizing  of  milk. 
The  floor  of  the  elevator;  when  dcfwn,  was 
used  in  conjunction  with  the  other  floor 
space  where  it  stood,  in  going  from  one 
side  to  the  other,  there  being  a  pit  below 
the  elevator  floor  about  15  feet  deep,  of 
which  the  plaintiff  claimed  to  have  no 
knowledge.  The  plaintiff  had  been  at  the 
building,  in  the  usual  course  of  his  busi- 
ness, about  ten  times  previous  to  the  eve- 
ning of  the  accident.  When  he  "entered  the 
building  about  8  o'clock,  there  were  no 
lights.  In  crossing  the  floor  space  wTiere 
the  elevator  shaft  was  (the  elevator  being 
at  an  upper  storey),  he  fell  in  the  pit  and 
was  injured: — ^Held,  affirming  the  judgment 
of  the  trial  judge  taking  the  case'  from 
the  jury  and  dismissing  the  action,  that 
the  plaintiff  had  knowledge  of  the  locus  in 
quo,  and  he  was  guilty  of  contributory 
negligence  in  attempting  to  cross  the  eleva- 
tor floor  without  knowing  whether  the 
elevator  was  down  or  not.  Despoymtes  v. 
A.]mond,  18  B.C.R.  578. 

6.  Ultimate  negligence.] — The  plaintiff 
boarded  a  car  of  the^defendant  company, 
while  in  motion,  about  40  feet  from  its 
starting  point  on  a  siding.  The  car  being 
crowded,  he  and  two  other  passengers  were 
forced  to  stand  on  the  lower  steps  of  the 
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back  entrance,  he  being  forward  of  the 
other  two  and  holding  on  to  the  railing  at 
the  doorway,  where  he  remained  up  to  the 
time  of  the  accident.  The  car  over-ran  a 
switch  it  should  have  made,  and  while 
backing  up,  was  met  by  another  car  on  a 
parallel  track.  The  plaintiff  and  the  other 
two  men  were  overhanging  the  devil-strip; 
and  the  cars,  in  passing,  forced  the  two  men 
into  the  vestibule,  _which  had  the  effect  of 
shoving  the  plaintiff  out  and  between  the 
cars,  where  he  was  thrown  to  the  ground, 
sustaining  injury.  When  the  oar  first 
started,  the  Conductor  had  cleared  the 
lower  step  of  passengers  and  then  went 
ahead  to  flag  the  car,  not  seeing  the  plaint- 
iff getting  on  board.  At  the  trial  the  jury 
found  that  the  defendants  were  guilty  of 
negligence  and  the  plaintiff  of  contributory 
negligence,  but  that  the  defendants'  negli- 
gence was  the  proximate  cause  of  the  acci- 
dent, and  they  entered  a  verdict  for  the 
plaintiff: — Held,  that  the  defendants  were 
liable;  that  the  plaintiff  was  negligent  jn 
standing  on  the  step,  but  the  ultimate 
negligence  was  that  of  the  defendants'  ser- 
vants in  not  exercising  reasonable  care  in 
backing  the  car.  Williams  v.  British  Col- 
umbia Electric  Rmhoay  Compomy,  Limited, 
18  B.C.R.  295. 

7.  ColUxion   between   tram   and   motor 

car.] — -Plaintiff  was  injured  in  a  collision 
between  a  motor  car,  driven_  by  himself, 
and  a  tramcar  operated  by  defendant  com- 
pany:— ^Held,  that  the  plaintiff's  oifai  negli- 
gence was  such  as  to  disentitle  him  from 
recovering ;  that  the  verdict  of  the  jury 
-absolving  him  from  negligence  was  an 
unreasonable  finding,  and  that  the  action 
should  be  dismissed.  Mon/rufet  v.  British 
CoVumMa      Eleatrir>      Railway    -.  Company, 

Limited,  18  B.C.R.  91. 
s 

8.  Attempt  to  rescue.] — ^Where  a  guest 
in  a  burning  hotel  is  injured  in  conse- 
quence of  the  proprietor  having  failed  to 
provide  the  means  of  fire  escape  required 
by  the  Fire  Escape  Act,  an  action  for 
damages  will  lie  against  the  proprietor  not- 
withstanding that  a  peifalty  is  imposed  for 
breach  of  the  statutory  duty.  The  fact 
that  the  guest  delayed  his  exit  in  order  to 
rescue  a  fellow-guest  and  thereby  lost  Tiis 
own  chance  of  getting  safely  out,  is  not  as 
a  matter  of  law  "contributory  negligence"; 
whether  the  plaintiff  did  anything  which  a 
person  of  ordinary  care  and  skill  would  not 
have  done  imder  the  circumstances,  or 
omitted  to  do  anything  which  a  person  of 


ordinary  care  and  skill  would  have  done, 
and  thereby  contribute  to  the  accident,  was 
for  the  jury  to  decide.  Love  «.  The  New 
FaArmew  Corporation  Limited,  10  B.CJR. 
330. 

9.  Disregard  of  rules.] — Where  printed 
rules  were  posted  near  the  mouth  of  a  mine 
providing  among  other  things,  that  signals 
should  be  given,  by  any  miner  wishing  to 
go  down  the  mine  or  be  brought  up  by 
means  of  bells,  the  number  telling  the 
engineer  and  pitman  what  was  required, 
and  the  jury  found  that  it  was  not  usual 
in  descending  to  signal  with  the  bells  and 
that  the  injured  njiner  knew  of,  but  had 
not  complied  with  the  rules,  it  was  held 
that  there  was  no  Contributory  negligence 
by  non-use  of  the  signals,  the  rules  having, 
with  the  consent  of  the  employees  and  the 
persons  in  charge  of  the  men,  been  disre- 
garded, which  indicated  their  abrogation; 
Wa/rmmgton  v.  Palmer,  8  B.C.E.  344;  32 
S.C.R.  126.     - 

10.  Order  of  foremian.] — ^Plaintiff  sus- 
tained injuries  while  in  defendant  com- 
pany's employment  as  an  engineer,  owing, 
as  alleged  by  him,  to  his  having  obeyed  a 
peremptory  but  negligent  order  of  the  fore- 
man. The  jury  awarded  him  $3,000' 
damages: — Held,  on  appeal  (per  Irving, 
JA..),  that  the  plaintiff  hot  having  made 
out  a  case  sufficient  to  go  to  the  jury,  he 
should  have  been  nonsuited.  Per  Galliher, 
J. A.:  .That  there  was  evidence  of  contribu- 
tory negligence  on  the  part  of  the  plaintiff, 
and  the  jury  ought  to  have  found  contribu- 
tory negligence.  Per  Macdonald,  C.J.A. 
(dissenting)  :  That  as  there  was  evidence 
of  negligence  on  the  part  of  defendant  com- 
pany, and  an  absence  of  contributory  negli- 
gence on. the  part  of  the  plaintiff,  as  found 
by  the  jury,  the  verdict  should,  stand.  In 
the  result  the  verdict  was  set  aside  and  the 
action  dismissed.  Latham  v.  Meaps.  Timber- 
Company,  Limited,  17  B.OJl.  211. 

See  Collision. 

See  Master  and  Sebvant.  • 

See  ToBT. 


NEGOTIABLE  INSTRUMENTS. 

See  Bills  of  Exchange. 


NEWSPAPER. 

See  Defamation. 
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I.  In  Ge?iebax,  715. 
II.  Conduct  op  Teiai,,  716. 

III.  Wbonqful  Admission  oe  Rejection 

OF  Evidence,  721. 

IV.  JIlSDIEECTION,    722.     ,     . 

"V.  Eeeoneous  Veediot,  727. 

A.  In  general,  727. 

B.  Lack  of  emdenee  to  sustain,  728. 
O.  Incomplete  vercUdt^  733. 

VT.  Excessive  Damages,  734. 
VII.  Actions^  fob  Negugench^  and  Undeb 

Employees'  Liability  '  Act,  736; 
VIII.  Composition  of  Juby  on,  737. 
IX.  Evidence  ON,  737. 

I.  In  General. 

1:  Alternative — Motion  for  new  trial.] 

— It  is  not  competent  to  an  appellant  uno 
flatu,  to  move  alternately  ior  reversal  of 
the  judgment  as  entered  on  the  findings  of 
a  jury  or  for  a  new  trial.  Foley  v.  Weh- 
ster,  2  B.C.E.  137. 

i2.  Jury  — ^  Disregariling  material  evi- 
dence.]— The  Court  has  power  to  order  a 
new  trial  where  the  findings  show  that  the 
jury  have  disregarded  material  undisputed 
facts  in  evidence.  Rolson  v.  Suter,  1 
B.C.R.,  Pt.  II.,  375.  . 

3.  Divisional  Court  —  Referring  '  back 
motion  for  fresh  eividence.]  — The  Divi- 
sional Court,  upon  a  motion  for  a  new 
trial,  being  of  opinion  that  there  was  no 
evidence  upon  which  the  damages  assessed 
could  be  calculated,  directed  a  further 
inquiry  as  to  such  damages,  and  adjourned 
the  motion  in  the  meantime.  forks  v. 
Blackwood,  2  B.C.E.  346. 

4.  Whether  or  not  expedient  in  view 
of  result  of  other  decisions  by  Privy 
Council  arising'  out  of  same  a'ccident-7- 
Municipal  corporation  —  Negligence  by 
allowing  a  bridge  to  get  rotten.] — In  an 
action  for  negligence  against  a  muniqipality^ 

(reported  5  B.C.R,  553),  the  judge  gave 
judgment  for  the  defendants,  holding  that 
the  findings,  of  the  jury  amounted  to  a  ver- 
dict of  nonfeasance  oiily.  Other  actions  by 
other  plaintiffs  arising  out  of  the^  same 
occurrence  had  been  decided  against  the 
defendants  by  the  Privy  Council : — ^Held, 
by  the  ^  Full  Court,  that  it  was  useless  to 
send  the  case  to  another,  jury,  and  that  the 
plaintiff  was  entitled  to  judgment  for  the 
amount  of  the  ver,dict.  Gordon  v.  The  Corr 
poration  of  the  City  of  Victoria,  7  B.C.R. 
342.  ' 


5.  Lack  of  evidence.] — A  new  trial  will 
not  be  granted  to  enable  the  plaintiff)  to 
obtain  evidence  which  either  was,  in  his 
possession  at  the  time  of  the  trial  or  by 
proper  diligence  might  have  beeil  obtained. 
Broion  v.  British  Columbia  Electric  Bail- 
way  Company,  15  B.C.R.  350. 

6.  New  cause  of.  action,  liaising.] — 
Where  the  plaintiff  had  misconceived  his 
cause  of  action,  a  new  trial  was  grk.nted 
with  leave  to  the  plaintiff  to  amend  his 
pleadings.  Wilson  V.  Canadian  Develop- 
ment Co.,  9  B.C.R.  82.  ■ 

7.  Consideration  —  Illegality  of.]  — ■ 
Where  the  assignment  in  questioirwas  void 
for  illegality,  it  appearing  that  it  was  made 
in  consideration  of  the  assignee  refraining 
from  taking  criminal  proceedings  against 
the  assignor,  as  the  question  of  illegality 
was,  not  raised  on  the  pleadings,  a  new  trial 
was  granted  on  payment  of  costs,  to  give 
the  assignee  an  opportunity  of  adducing 
evidence  to  contradict  the  illegality  of  the 
eonaideratiou.  The  Meriden  Britannia  Co. 
V.  Bmioell,  4  B.C.R.   520. 


'  II.  Conduct  of  Teial. 

1.  Litigant  bound  by  conduct  of  trial.] 

— In  an  action  for  damages  for  personal 
injuries  sustained  by  a  workman  engaged- 
in  decking  -logs  caused  by  the  alleged  negli- 
gence of  defendaiits  in  supplying  a  team  of 
horses  unfit  for  the  work,  ^the  jury  found 
that  the  team  was  unfit ;  that  the  accident 
was  caused  by  reason  of  such  unfitness,  and 
that  plaintiff  did  not  have  a  full  knowledge 
and -appreciation  of  the  danger: — ^Held,  by 
the  Full  Court,  affirming  a  judgment  in 
plaintiff's, favour  that  aJthough  the  findings 
read  jilone  did  not  establish  any  legal  lia- 
bility on  the  part  of  def^daiits,  yet  as  the, 
issues  for  the  jury  were  limited  to  the 
questions  submitted  to  them,  and  as  defend- 
ants' negligence  -was  treated  by  all  parties 
as  an  jnference  arising  from  the  defect 
charged,  a  finding  of  the  existence  of  the 
defect  involved -a  finding  of  negligence.  The 
provisions  of  sec.  66  of  the  Supreme  Court 
Act,  1Q04,  are  applicable  to  an  appeal  in 
an  action  tried  and  decided  before  the  pro- 
visions were  enacted.  The  said  section  has 
not  wholly  repealed  the  rule  that  a  litigant 
is  bound  by  the  way  in  which  he 'conducts 
his  case.  The  provisLO  of  said  section  gixing 
a  party  the  privilege  of  having  his  right 
to  have  the  issues  for  trikl  submitted-  to 
the  jury  enforced  by  appeal  without  any 
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exception  haTiiig  been  taken  at  the  trial, 
does  not  give  a  right  of  new  trial  in  cases 
where  counsel  settle  by  express  stipulation 
the  issues^  of  fact  for  the  jury  or  where 
the  issues  submitted  are  accepted  on  both 
sides  as  the  only  issues  on  which  the  jwrg 
is  to  be  asked  to  pass;  Scott  v.  The  T'ernie 
Lumber  Gompa/ny,  Limited,  11  B.C.K.  91. 

2.  Exclusion  of  witnesses — ^Parties  to 
action.]  — The  mere  fact  that  a  party 
intends  to  give  evidence  does  not  entitle 
the  other  party  to  call  for  his  exclusion 
as  in  the  case  of  an  ordinary  witness.  If  a 
party  has  been  wrongfully  excluded  it  is 
not  necessary  for  him  to  show  that  he  was 
substantially  prejudiced  thereby  in  order 
to  get  a  new  trial.  Quaere,  in  case  of  harm- 
less exclusion.     Bird  V.  Vieth,  7  B.C.E.  31. 

3.  Proof  of  title  —  Deference  to  trial 
judge  in  refraining  from  completing.] — 
Counsel  for  adverse  claimant  in  deference 
to  a  remark  of  the  trial  judge,  did '  not 
complete  the  proof  of  his  own  title:— Held, 
that  he  should  have  pressed  to  be  allowed 
to  complete  it,  but  under  the  circum- 
stances there  should  be  a,  new  trial.  Gold- 
well  V.  Dcmys,  7  B.C.R.  156. 

4.  Non-submission  of  question  of  fact 
to  jury.] — On  the  trial  with  n  Jury  of  a 
replevin  action,  '  the  fact  in  issue  was 
whetlier  an  annual  rent,  the  amount  whereof 
was  fixed  by  an  awa,Td,  was  agreed  prior  to 
the  submission  to  arbitration  to  be  paid  in 
advance,  or  whether  both  the  amount  of 
the  rent  arid  the  time  of  payment  were 
included  in  the  _submission.  The  ascertain- 
ment of  this  fact  was  not  left  to  the  jury, 
and  pursuant  to  ,  a  general  verdict  judg- 
ment was  entered  for  defendant: — ^Held,  on 
appeal,  that  in  corisecpience  of  the  non- 
submission  of  this-  question  of  fact  to  the 
jury,  there  must  be  a  new  trial.  McMfAdam 
V.  Kiohlush,  10  B.C.E.  358. 

5.  Jury  —  Discharge  of  —  Subsequent 
proceedings.] — In  an  action  for  damages 
caused  by  water  being  backed  up  on  to 
plaintiff's  premises,  the  jury  did  not  answer 

.  the  question  put,  but  found  that  certain 
grading  ojt  a  street  caused  the  damage,  but 
did  not  state  that  the  grading  was  done 
by  the  defendants,  and  judgment  was 
entered  for  plaintiff  on  the  verdict: — Held, 
on  appeal,  that  from  the  circumstances  of 
the  case,  it  was  evident  that  the  jury  found 
that  the  gra~ding  was  done  by  the' defendant. 
After  judgment  was  pronounced  and  the 
jury  was  discharged,  at  the  direction  of 
the  Court,  the  jury  was  re-called  and-  asked 


certain  questions  as  to  the  meaning  of  the 
Wdiet,  and  the  verdict  was  amended 
accordingly: — ^Held,  that  whatever  was  done 
after  the  discharge  of  the  jUry  was  a 
nullity.  Where  counsel  at  the  trial  abstains 
from  asking  the  judge  to  submit  a  point  to 
the  jury,  a  new  trial  will  not  be  granted  on 
the  ground  of  non-direction  as  to  that 
point.  Waterland  y.  City  of  Qreermood, 
8  B.C.R.  396. 

6.  Cross-examining  questions  to  jury — 
Right  of  jury  to  find  general  verdict.]  — 
The  jury^  may  believe  part  and  reject  part 
of  a  witness'  evidence.  Cross-examining 
questions  to  a  jury  are  not  to  be  encoiiraged, 
as  they  are  calculated  to  induce  the  jury 
to  stand  on  their  undoubted  right  to  return 
a,  general  verdict.  Steves  v.  The  Corpora- 
tion of  the  District  of  South  Vancouver,- 
6  B.C.R.  17.  ' 

7.  Questions  to  jury — ^Findings — Enter- 
ing juilgment  against.] — The  trial  judge 
submitted  certain  questions  to  the  jury 
with  the  following  stated  reservation: 
"Subject  to  the  law  governing  the  contract 
and  itsconetruption";  but  judgment  was 
given,  for  reasons  stated  by  the  Court,  at 
variance  with  the  findings  of  .the  jury 
therein: — Held,  that  the  trial  judge  should 
ha,ve  explained  the  law  governing  the  con- 
tract and  its  construction  to  the  juiy,  and 
then  taken  their  opinion  on  the  questions 
submitted;  and  that  so  long  as  the  findings 
of  a  jury  stand  unreversed,  judgment  must 
be  entered  in  accordance  therewith. 
McDonald  v.  Methodist  Ghurch,  5  B.C.E. 
521. 

8.  Failure  to  ask  for  specific  instruc- 
tion.] —  Owing  to  fog  disarranging  the 
schedule  time  of  defendant,  company's  cars, 
lihey  were  not  running  on  time.  That 
which  the  plaintiff  was  riding  in  stopped 
on  a  bridge.  There  was  another  car  imme- 
diately ahead  which,  in  due  course,  would 
take  plaintiff  to  her  destination  before  that 
in  which  plaintiff  was.  ,  The  conductor 
asked  or  told  her  and  another  passenger  to 
transfer  to  that  car,  and  in  doing  so,  she 
was  injured  by  falling  on  the  bridge  in  the 
darkness:— Held,  that  in  the  absence  of  evi- 
dence to  the  contrary,  it  must  be  assumed 
that  the  conductor  had  authority  to  use  his 
judgment  in  the  circumstances  to  forward 
the  passengers  to  their  destination.  The 
question  of  the  scope  of  the  conductor's 
authority  having  been  twice  brought  to  the 
notice  of  the  judge  during  the  trial,  yet  he 
did  not  direct  the  jury  on  that  point,  and 
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the  case  having  been  allowed  to  go  to  them 
without  direction,  and  no  objection  taken 
to  the  charge  on  that  account: — ^Held,  that 
the  effect  oi  what  was  done  was  that  the 
issues  submitted  were  accepted  on  both 
sides  as  the  only  issues  on  which  the  jury 
was  asked  to  pass.  Sohnell  v.  British 
OoVumhia  Electric  Railway  Cornpan^', 
Limited,  15  B.C.R.  378. 

9.  Payment  into  Court  mentioned  to 
jury.] — In  an  action  for  damages  arising 
out  of  a  newspaper  libel,  the  defendants 
pleaded  a  mistake  of  their  reporter,  pub? 
lished  an  apology,  and  paid  into  Court  $5, 
as  sufficient  to  satisfy  the  plaintiff's  claim. 
A  special  jury  awarded  the  plaintiff  $5,000 
damp,ges :— Held  (Irving,  J.A.  dissenting), 
that  there  should  be  a  new  trial,  because 
the  pla:intiff's  counsel,  in  addressing  the 
jury,,  had,  referred  to  the  fact  that  money 
had  been  paid  into  Court  and  mentioned 
the  ^niourit,  contrary  to  Order  XXII.,  r. 
22,  and  might  thereby  havfi  influenced  the 
jfury: — Held,  further,  that  the  rule  is 
applicable  in  an  action  for  libel.  .Per' 
Irving,  J.A. :  The  rule  was  applicable 
'and  was  violated;  but  a  new  trial 
should  not  be  ordered,  because  the 
defendants'  cojinsel  did  not  ask  to  have 
the  jury  discharged,  which  he  should  have 
done  if  he  thought  the  defendants'  were 
prejudiced.  Per  Martin,  J.A.:  The  objec- 
tion to  the  violation  of  the  rule  should 
have  been  given  effect  to  by  the  trial  judge, 
who  should  have  discharged  the  jury  of  his 
own  motion,  and  given  directions  for  a 
rehearitag.  The  alleged  libel  purported  to 
be  a  report  of.  a  police  court  trial,  in  which 
it  was  stated  that  the  magistrate  had 
reserved  sentence,  whereas,  in  fact,  he  had 
reserved  judgment.  He  afterwards  dis- 
missed the  charge.  The  plaintiff,  in  his 
statement  of  claim,  limited  his  complaint 
to  the  libellous  stateroent  that  he^hai  been 
convicted;  he  made  no  complaint  concern- 
ing the  report  of  the  evidence  given  at  the 
trial: — ^Held,  per  Macdonald,  C.J. A.  and 
Irving,  J.A.,  that  the  tjrial  judge  properly 
refused  to  permit  the  defendants'  counsel  to 
cross-examine  the  plaintiff  to  elicit  what 
had  been  said  about  the  plaintiff  by  wit- 
nesses in  the  police  court.  The  proper  mode 
of  /  proving  the  police  court  proceedings, 
where  admissible,  is  by  putting  in  the  depo- 
sitions: Beo)  V.  Prasiloslei  (1910),  15  B.C,I^. 
29;  and  the  rejected  evidence  was  irrele- 
vant, having  regard  to  the  frame  of  the 
pleadings.     Per   Irving,  J.A. :     The  ruling 


of  the  trial  judge  was  adquiesced  in  by 
coimsel  for  the  defendants,  and  he  di^  not 
press  the  questions.  Also,  the  amount  of 
the  damages  was  not-  so  excessive  as  to 
justify  interference  1^  the  Court  of  Appeal. 
Dickinson  v.  The  World  Printing.  &  Pub- 
lishing- Compamy,  Limited,  and  L.  D.  Taylor, 
17  B.C.R.  401. 

10.  Judge's  communication  with  jury.] 

— ^\7hile  it  is  inexpedient  for  ^  judge  to 
communicate  with  the  jury  otherwise  than 
in  open  Court,  yet  his  doing  so  is  not  neces- 
sarily a  ground  for  a  new  trial.  Greer  v. 
Reg.,  2  B.C.E.  112. 

11.  Refusal  to  allow  question  in  cross- 
examination.] — Aii  Appellate  Court  is  not 
justified  in  ordering  a  new  trial  on  the 
ground  that  counsel  has  been  imduly 
restricted  in  cross-examination  by  a  ques- 
tion being  disallowed  which  had  not,  at 
the  time  it  was  'put  to  the  witness,  rele- 
vancy to  the  issues.'  Brownell  v.  Brownell, 
42  S.C.R.  368. 

12.  Behaviour  of  counsel.] — The  plaint- 
iff, before  the  action]  had  been  divorced  by 
her  husband  (the  defendant)  on  the  ground 
of  adultery  with  H.,  who  subsequently 
married  her.  After  the  divorce  H.  wrdte 
scandalous  and  obscene  letters  respectingi 
the  defendant  to  defendant's  children,  and 
a  warrant  was  issued  for  his  arrest.  He 
was  arrested  by.  detectives  in  the  plaintiff's 
rooms  in  an  apartment  house  about  half 
past  eight  in  the  evening.  A  newspaper 
published  an  account  of  the  trial,  when  the 
defendant  complained  over  the  telephone  to 
the  editor  that  tlie  affair  was  not  properly 
•reported,     saying:      "Detective     Champion 

said  that  he  arrested  Hallren  (H.)  last 
November  in  the  bedroom  occupied  by 
Nettie,  the  divorced  wife  of  Holdeh."  The 
words  were  subsequently  published  in  the 
newspaper.  On  this  statement  the  plaintiff 
sued  for  libel.  The  jury  awarded  $25^000 
damages,  for  which  judgment  was  entered. 
Tjje  evidence  showed  that  throughout  the 
trial  plaintiff's  counsel  continually  made 
suggestions  of  evidence  that  he  knew  he 
could  not  produce  or  that,  if  submitted  in 
evidence,  would ^  be  ruled-  out: — Held,  on 
appeal,  that  there  should.be  a  new  trial 
on  the  ground  of  excessive  damages: — ^Held, 
further,  that  the  plaintiff  pay  the  costs 
thrown  away  by  reason  of  the  abortive  trial 
because  of  the  course  adopted  by  plaintiff's, 
counsel  throughout  the  trial.  Per  Mac- 
donald, C.J.A. :  That  the  tactics  pursued 
at  the  trial  might  have  had  a  great  deal 
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to  do  with  the  excessive  damages  arriyed 
at  by  the  jury,  who  were  evidently  award- 
ing alimony,  and  not  damages  for  slander. 
Per  Irving,  J.A. :  That  although  the  failure 
of  counsel  for  defendant  to  object  to  going 
on  with  the  trial  is  as  a  rule  necessary 
for  the  allowance  of  a  new  trial  on  the 
ground  of  inflammatory  speeches  by  couiv 
sel,  yet  justice  would  be -done  in  this  par- 
ticular case  by  ordering  a  new  trial,  not- 
withstanding such  failure.  Ballren  v.  Eol- 
dm,  18  B.C.R.  210. 


III.  Wbongfux    Admission    ob   Rejection 

OP  EVIDBNCB. 

1.  Formal  tender  of  evidence.] — ^Where 
a  party  asks  for  a  new  trial  on  the  ground 
of  the  wrongful  rejection  of  evidence,  he 
must  show  that  the  evidence  soi^ht  to  be 
given  was  distinctly  tendered  so  that  the 
attention  of  the  judge-was  directed  to  the 
question  of  admission  or  rejection.  Eop- 
hms  V.  Gooderham,  10.B.C.R.  250. 

2.  Refreshings  memory.] — One  of  the 
witnesses  at  the  trial  endeavoured  to  refresh 
his  memory  from  an  estended  note  of  the 

'  accident  made  at  the  tbne.  The  trial  judge 
refused  to  permit  this: — Held,  that  there 
had  been  an  improper  rejection  of  evidence, 
and  that  the  defendants  were  in  any  event 
entitled  to  a  new  trial.  Daynes  v.  British 
Columbia  Electric  Railway  Company,  Ltd., 
17  B.C.R.  498. 

3.  Reply.] — Where  the  defendant  gives 
evidence  which  casts  the  burden  of  proof 
on  "the  plaintiff,  the  tatter  is  entitled  to 
give  evidence  in  reply,  and  the  rejection  of 
such  evidence  entitles  the  plaintiff  to  a  new 
trial.    MoAdam  v.  Eiokbush,  11  B.OJl.  488. 

4.  Evidence  of  authority.] — ^The  defend- 
ant's steamer  which  previously  had  been 
employed  in  carrying  cargo  and  passengers 
between  White  Horse  and  Dawson,  had 
gone  out  of  commission  on  23rd  September, 
1898,  and  on  that  day,  and  while  on  her 
way  down  Lake  Lebarge  to  winter  quarters, 
she  took  in  tow  the  plaintiff's^  scow  laden 
with  goods.  After,  proceeding  '  some  way 
the  weather  became  bad  and  in  endeavouring 
to  get  into  shelter  the  scow  fouiidered.  In 
an  action  for  damages,  evidence  was  ten- 
dered by  the  owners  of  the  steamer  that 
those  in  charge  of  tjie  steamer  had  been 
particularly  warned  not  to  tow,  but  this 
evidence  was  objected  to  and  excluded: — 
Held,  that  the  judgment  entered  for  the 
plaintiffs  should  be  set  aside  with  liberty 


to  them  to  have  a  new  trial  upon  paying 
the  costs  of  the  abortive  trial.  Cowrtnay  v. 
CamadAan  Development  Co.,  8  B.'C.R.  53. 

S.  Evidence  taken  after  close  of  trial.] 
— It  is  undesirable  that  further  evidence 
should  be  heard  after  the  close  of  the  trial. 
Andtrews  v.  Paoifio  Coast  Coal  Mines,  Ltd., 
15  B.G.R.  56. 


rv.  Misdirection. 

1.  Objection  not  taken  at  trial.] — ^Not- 
withstanding the  rule  that  objections  going 
to  misdirection  not  taken  at  the  trial  are 
not  open,  on  appeal,  the  Court  may  mero 
motu  suo  consider  the  question^of  whether 
there  was  miscarriage  of  justice  arising  from 
misdirection  and  direct  a  new  trial.  British 
Columbia  Iron  Works  Co.  v.  Buse,  4  B.C.R. 
419. 

2.  Whole  charge  to  be  regarded.]  — 
It  is  no  misdirection  sufficient  to  require 
a  new  trial,  that  the  judge  has  used  inac- 
curate language  in  the  course  of  a  long 
summing  up,  if  the  charge  as  a  whole 
afforded  a  feir  guide  to  the  jury.  Gray  v. 
McCallum,  2  B.C.R.  104. 

3.  Jury — ^Power  x>{  Full  Court  to  order 
new  trial  without.] — In  an  action  by  a 
ship  owner  against  a  tug  owner  for 
damages  for  negligence  on  the  part  of  the 
tug  in  allowing  the  ship  to  drift  ashore 
while  attempting  to  tow  her  from  a  danger- 
ous position,  the  judge,  in  his  charge  to 
the  jury  explained  the  law  applicable  to 
the  issues,  but  he  did  not  point  out  to  the 
jury  the  bearing  of  the  facts  in  evidence 
upon  the  questions  to  be  determined: — 
Held,  that  the  charge  was  incomplete,  and 
was  misunderstood  by  the  jury,  and  that 
there  must  therefore  be  a  new  trial.  The 
judge  is  bound  to  submit  questions  to  the 
jury  if  requested  to  do  so.  Per  Hunter, 
C.J.:  (1)  A  jury  is  not  suited  to  try  a, 
dispute  involving  questions  as  to  what  were 
the  proper  nautical  manoeuvres  to  be  per- 
formed under  peculiar  conditions,  and  the 
new  trial  should  be  held  before  a  judge 
without  a  jury.  (2)  The  Court  has  juris- 
diction to  order  a  new  trial  without  a 
jury,  although  the  appellant  in  his  motion 
for  a  new  trial  does  not  so  ask.  Per  Mar- 
tin, J.:  (1)  It  "is  the  duty  of  the  judge 
under  see.  66  of  the  Supreme  Court  Act, 
1904,  to  instruct  the  jury  upon  all  leading 
groups  of  evidence,  and  apply  to  them  the 
law  as  affecting  the  issues  arising  out  of 
such  evidence.     (2). The  jury  should  not  be 
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excluded  from  the  Court  room  during  the 
discussion  as  to  an  application  by  counsel 
for  further  direction  by  the  judge.  (3)  Mere 
complexity  of  fact  is  not  a  ground  for- 
depriving  parties  of  their  inherent  right  to 
a'  jury.  Alaska  Packers'  Association  v. 
Spencer,' 10  B.C.R.  473.         ^ 

4.  Corporation — ^Treapass — ^Master  and 
servant  — ■  Respondeat  superior  —  Agency 
"T^New  trial — ^Misdirection — ^Rule  446.] — 

A  servant  of  the  defendant  -corporation 
employed  -to  cut  timber  on  its  lands,  know- ' 
ingly  trespassed^ and  cut  timber  off  plaint- 
iff's land  which  adjoined,  and  the  defend- 
ants' manager,  general  foreman  and  other 
servants,  knowingly  took  and  included  it  in 
defendants'  boom  and  hauled  it  away.  It 
was  afterwards  cut  up  and  sold  along  with 
defendants'  lumber.  Evidence  was  given 
for  plaintiff  and  denied  by  defendants  that 
the  trespass  was  committed  by  instructions 
of  the  manager.  The  jury  found  a  verdict 
for  the  plaintiff: — ^Held,  per  Drake,  J.,  on 

'  motion  for  judgment:  If  a.  servant  of  a 
jjompany  commits  a  tort  in  the  course  of 
his  employment  and  for  the  benefit  of  his 
employer,  whether  by  his  direct  ^orders  or 
not,  the  employer  is  liable,  even  if  the  act 
was  unknown  to  or  actually  forbidden  by 
him.  On  appeal  and  motion  for  a  new 
trial: — ^Held,  per  Crease,  J.,  following 
Clark  V.  Molyneux,  3  Q.B.D.  237:  The 
whole  of  the  summing  up  must  be  con- 
sidered in  order  to  determine  whether  it 
afforded  a  fair  guide  to  the  jury,  and  too 
much  weight  must  not  be  allowed  to  iso- 
lated and  detached  expressions: — ^Held,  per 
Walkem,  J. :  That  it  was  misdirection  by 
the  trial  judge  to  -tell  the  jury  that  they 
had  only  to  consider  the  question  of  dam- 
ages, as  the  question  of  agency  of  the -ser- 
vant for  the  master  6y  ratification  or  other- 
wise had  to  be  left  to  them.  That  the 
defendants  were  liable  for  the  tortious  acts 
of  their  manager  and  foreman  on  the  ground 
that  they  had  the  entire ,  control  of  their 
business.  That  under  r.  446,  the  Court  of 
Appeal,  notwithstanding  an  apparent  mis- 
direction of  the  jury,  can  draw  such  infer- 
ences of  fact  as  are  not  inconsistent  with 
the  verdict.     Ba/rris  v.  Brwnette  Saw  Mill 

\     Co.,  3  B.C.R.  172 

,5.  Non-direction.] — ^Non-direction  is  not 
a  ground  for  a  new  trial  unless  it  causes  a 
verdict  against  the  weight  of  evidence;  and 
in  this  case,  the  "only  non-direction  speci- 
fically complained  of  being  that  the  jury 
should  have  been   charged  that   a   certain 


point  was  not  within  the  railway  right  of 
way,  and  there  being  no  evidence  on  which 
the  jury  could  find  £hat  such  point  was 
Within  the  right  of  way,  the  learned  judge 
would  not  have  been  justified  in  charging 
to  that  effect.  Blue  y.  Red  Mountain  By. 
Co.,  12  B.C.R.  460. 

6.  Two  causes  of  action.] — ^Where  the 
plaintiff  frames  his  elaim  as  for  de.ceit,  and 
also  for  negligence  of  an  agent,  the  fact 
that  the  fudge  charges  the  jury  on  the  cause 
of  action  for  deceit,  and  findings  are  taken 
thereon,  does^  not  invalidate  a  verdict  for 
the  plaintiff  on  the  ground  of  negligence. 
Wolley  y.  Lowenlerg,  3  B.C.R.  416. 

■7.  Fraudulent     conveyance.]   —  W.,    a 

trader,  being  in  financial  difficulties, 
assigned  all  his  property  to  the  defendant, 
who  undertook  to  arrange  with  W.'s  credi-  ' 
tors.  W.  subsequently  assigned  his  prop- 
erty. In  trust  for  his  creditors,  and  the 
assignee  and  some  of  the  creditors  brought 
an  action  to  have  the  transfer  to  the  defend- 
ant set  aside.  On  the  trial,  after  the  evi-. 
dence  on  tioth  sides  was  concluded,  the 
plaintiffs'  counsel  asked  the  judge  to 
instruct  the  jury  as-  to  what  constituted 
fraud  under  the  statute  of  Eli^beth,  and 
he  also  urged  that  an  account  should  be 
taken  of  the  dealings  between  W.  and  the 
defendant.  -The  judge  refused  to  define 
fraud  to  the  jury  as  requested,  and  the  jury 
stated  that  they  were  unable  to  deal, with 
the  accounts  :rt-Held,  that  the  refusal  of  the 
judge  to  charge  the  jury  as  requested 
amounted  to  misdirection  and  that  there 
shojild  be  a  new  trial;  that  the  case  could 
not  be  properly  dealt  with  without  taking 
the  accounts,  and  that  it  could  be  more 
properly  dealt  with  as  a  suit  in  equity.. 
Griffiths  v.  Boscoipits,  18  S.C.R.  718. 

8.  Failure  to  j^ubmit  question.]^-Where 

counsel  at  the  trial  abstains  from  asking 
the  judge  to  submit  a  point  to  the  jury,  a 
new  trial  will  not  be  granted  on  the  ground 
of  misdirection.  Waterkmd  v.  City  of 
Greenwood,  8  B.C.R.  396. 

9.  Practice.] — ^It  is  too  late  to  rely  on 
misdirectioft  before  the  Judicial  Committee 
of  the  Privy  Coimcil  which  has  not  been 
excepted  to  at  the  trial  or  in  the  notice  of 
the  appeal  to  or  in  oral  argument  before 
the  Court  of  Appeal.  White  v.,  Victoria 
Lumber  £  Manufaoturmg  Oo.,  1910,  A.C. 
606. 

10.  Direction  not  explicit.] — The  ques- 
tion for  the  jury  was,  whether  or  not  the 
place  of  origin  of  fire  which  caused  the  harm 
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waB  within  the  limits  of  the  "right  of  way" 
which  the  defendants  were,  by  the  Railway 
Act,  X903,  obliged  to  keep  free  from  unneces- 
sary combustible  materials,  and  their  find- 
,  ing  was  that  it  did,  but  the  charge  of  the 
,  judge  was  calculated  to  leave  the  impression 
that  any  space  where  trees  had  been  cut, 
under  the  powers  conferred  by  sec.  118  (j)' 
of  that  Act,  migh^  be  treated  as  included 
within  the  "right  of  way";  and,  in  effect, 
the  judge  made  a  direction,  on  issues  not 
raised  by  .the  pleadings  or  at  the  trial,  a,s 
to  negligent  exercise  of  the  privilege  con- 
ferred by  that  section: — ^Held,  that  in  con- 
sequence of  the  want  of  more  explifeft  direc- 
tions to  the  jury  on  the  question  of  law^ 
and  the  misdirection  as  to  the  issues,  the 
defendants  were  entitled  to  a  new  tri£|,l. 
Blue  V.  Bed"  Mountain  Rail/way  Co.,  12 
B.C.R.  460;    39  S.C.R.  390. 

11.  Judge's   opinion    on    evidence.] — It 

is  not  misdirection  for  the  judge  to  tell  the 
jury  his  own  opinion  on  the  evidence  before 
them.  In  his  charge  to  the  jury  the  judge 
stated  that  he  himself  would  pay  very  little 
attention  to  certain  corroborative  evidence 
adduced  by  defendants,"  but  he  also  told 
them  that  the  matter  was  entirely  for  them 
to, decide: — Held,  not  misdirection.  Harry 
V.  yfee  JPaokers'  SteainsMp  Company,  10 
B.C.E,.  258. 

12.  Examination   for '  discovery.] — The 

judge,  in  charging  the  jiiry,  may  read  to 
them  parts  of  an  examination  for  discovery, 
additional  to  thp  parts  put  in  evidence  by 
counsel.  Adamis  v.  The  National  Electric 
Tramway  d  Lighting  Co.,  3  B.C.R.  199. 

13.  As    to    ultimate  jnegilgence.] — In 

submitting  the  case  to  the  jury  in  an  action 
for  damages  arising  out  of  injury  .to  a  child 
by  one  of  the  defendant  Company's  ears, 
five  questions  were  submitted  by  the  -jtidge, 
■  who  also  instructed  the  jury  that  they" 
might,  if  they  chose,  bring  in  a  general  ver- 
dict. The  jury  returned  a  verdict  for  the 
plaintiff  in  $300  damages.  On  the  judge 
asking  whether  they  had  answered  the  ques- 
tions, the  foreman  replied  that  they  had 
answered  three:  "(1)  Was  the  Company 
guilty  of  negligence?  Yes.  (2)  If  so,  in 
what  did  such  negligence  consist  ?  Overspeed. 
(3)  Was  the  plaintiff  guilty  of  contributory 
negligence?  Yes."  The  trial  judge,  on Tihis, 
dismissed  the  action :— Held,  that  while  it 
is  probable  that  the  jury  intended  to  return 
a  general  verdict,  yet  the  matter  was  not 
free  from  doubt,  and  should  have  been 
cleared  up  before  the  jury  was  discharged. 


There  should,  therefore,  be  a  new  trial.  One 
of  the  questions  not  answered  was  "Could 
tj^e  motorman,  after  it  became  apparent  to 
him  that  the  boy  was  going  to  cross  the  track, 
by  the  exercise  of  reasonable  care  and  skill, 
have  prevented  the  accident  if  he  had  been 
running  at  a  reasonable  rate  of  speed!" 
The  judge  said,  in, submitting  this  question: 
"I  want  you  to  consider, that  last  element, 
because  it  is  not:  'Could  he  have  prevented 
the  accident  if  running  at  an  unreasonable 
rate  of  speed?'": — ^Held,  that  this  question 
was  improperly  framed,  and  the  jury  were 
not  properly  directed;  that  the  original 
rate  of  speed  was  the  original  negligence, 
and  after  finding  such  negligence  the  jury 
had  to  consider  whether,  notwithstanding 
the  unreasonable  ^rate  of  speed,  the  motor- 
man,  after  seeing  the  boy  commit  or  about 
to  commit  a  negligent  a«t,  could,  by  the 
exercise  of  reasonable  care,  have  avoided  the 
consequences  of  it.  New  trial  ordered,  costs 
of  appeal  to  appellant  and  costs  of  trial 
below  to  abide  tlie  event  of  the  new  trial. 
Rayfield  v.  British  Columtia  Electric  Rail- 
way Company,  IS  B.C.R.  361. 

14.  Forest  fires.]  —  In  an  action  for 
damages  caused  by  forest  fires  alleged  to 
have  been  started  by  the  defendant's  ser- 
vants there  was  evidence  that  other  fires, 
which  •  had  been  previously  burning,  had 
united  through  a  change  of  wind.  The 
judge  was  requested  by  the  defendant  to  ask 
the  jury,  to  find  if  any  of  the  other  fires  had 
caused  the  loss  complained  of,  and  if  so, 
which,  but  the  judge  refused  to  do  so  and 
charged  the  jury  to  find  which  fire  was  the 
preponderating  cause  of  the  damage : — ^Held, 
no  misdirection.  King  Lumber  Co.  v.  Can- 
adian Pacific  Railway  Gompamy,  17  B.C.R. 
502. 

15.  Charge  in  action  of  contract.]  — 
In  an  action  on  a  written  contract  the  judge 
should  explain  to  the  jury  the  law  govern- 
ing the  contract  and  its  construction,  and 
then  take  their^  opinion  on  the  questions 
submitted.  Macdonald  v.  Methodist  Church 
( Trustees  ^f) ,  5  B.C.R.  521. 

16.  Specifying      objections.]    —   On     a 

motion  for  a  new  trial  for  misdirection,  the 
objections  must  be  specified.  Groasdmle  v. 
Ball,  3  B.C.R.  384. 

17.  Bearing    of-  law    on    the    facts.] — 

Wpon  a  trial  by  jury,  the  judge,  in  directing 
the  jury  as  to  the  law,  is  bound  to  call  their 
attention  to  the  manner  in  which  the  law 
should  be  applied  by  them  according  to  their 
findings  as  to  the  facts,  the  extent  to  which 
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hp  should  do  so  depending  on  the  circum- 
stances of  the  case  he  is  trying,  and  where 
the  form  of  the  oBarge  is  defective  in  this 
respect  there  should  be  a  new  trial.  'Alaska 
Packers  Association  v.  Spencer,  10  B.C.R. 
473;    35  S.C.R.  362.  '        ,     - 

18.  Refusal  to  put  questioni.] — ^In  an 
action  for  damages  caused  by.  forest  fires, 
alleged  to  have  been  caused  by  the  negli- 
gence of  defendant  Company^s  servants, 
there  was  some  evidence  of  other  fires  which 
had  been  burning  previously  having  united 
through  a  change  in  the  wind.  Counsel 
for  defendant  Company  requested  that  the 
jury  be  asked  to  find  if  any  such  fires  caused 
the  damage  complained  of,  and  if  so,  which. 
The  trial  judge  declined,  and  instructed  the 
jury  to  find  which  fire  wa's  the  preponderat- 
ing cause  of  the  damage.  The  jury  returned  a 
verdict  against  defendant  Company: — ^Held, 
that  the  refusal  of  the  trial  judge  to  put  the 
questions  suggested  did  not,  viewing  the 
,  whole  of  the  judge's  charge,  prejudice  the 
defendant  Company,  and  that  there  was 
therefore  no  misdirection.  King  Lumber 
Company,  Jjimited  v.  Oanadiam  Pacific  Rail- 
way Company,  17  B.C.fi,.  502. 


V.  Eeeoneous  Vbbdiot. 
A.  In  Qen&ral. 

1.  Juror  acting  on  subsequent,  trial.]  — 

If  a  juror  on  the  trial  of  an  action  is 
allowed  without  challenge  to. act  as  such  on 
a  subsequent  trial,  that  is  hot,  per  se,  a 
ground  for.  setting  aside  the  verdict~on  the 
latter.  Lowenlierg,  Harris  &  Co.  v.  Duns- 
mui/r,  9  B.C.E.  303;    34  S.C.E.  228. 

2.  Crediting  witnesses.] — ^A  jury  may 
accept  part  and  reject  part  of  a  witneiss' 
evidence.  Steves  v.  District  of  South  Yom- 
couver,  6  B.C.R.  17. 

3.  Questions.] — ^If  the  judge  does  not 
submit  questions  to  the  jury,  it  is  no  ground 
for  a  new  trial  if  he  has  properly  instructed 
the  jury.  Snow  vr  Crow's  Nest  Pass  Coal 
Co.,  13  B.C.R.  145. 

4.  Biets.] — On  the  morning  of  the  second 
day  of  the  trial  of  an  accused  person  on  a, 
charge  of  procuration,  the  foreman  of  the 
jury  informed  the  judge  that  one  of  the 
jurymen  had  stated  that  he  was  prejudiced, 
and  asked  the  advice  of  the  judge  on ,  the 
point.  The  judge  refused  to  take  any  actidii 
further  than  directing  that  the  trial  pro- 
ceed:— ^Held,  that  the  course  adopted  was 
right;  that  a  juryman  ought  not  to  volun- 
teer a  statement  of  that  kind.    Jurors,  after 


they  are  sworn,  are  expected  to  live  up  to 
their  oaths.     B.  v.  Mah  Wung,  17  B.C.R.  56. 


,    B.  Lack  of  Evidence  to  Sustain. 

1.  Findings  of  jury.] — Where  a  case 
has  been  properly  allWed  to  go  to  the  jury 
and  there  is  evidence  before  them  from 
which  they  could  reasonably  reach  the  con- 
clusion at  which  they  arrived,  the  verdict 
should  not  be  disturbed  on  appeal.  Long- 
man V.  Cottingham,  18  B.C.R.  184;  48 
S.C.R.  542. 

2.  Perversity.] — ^The  Court  will  not  set 
aside  the  verdixjt  of  a  jury  unless  -it  is 
wholly  unsupported  by  the  evidence,  or  is 
contrary  to  such  a  body  of  evidence  or  rests 
on  such  slight  foundations  as  to  make  it 
obvious  that,  the  jury  were  perverse  or 
invincibly  prejudiced.  &ray  v.  McCallum, 
2  B.C.R.  104. 

3.  Setting  aside.] — The  verdict  of  a 
jury  should  not  be  disturbed  as  being 
against  evidence  unless. it  is  one  which  the 
jury,  on  the  evidence,  could  not  reasonably 
have  formed.  Harper  v.  Cameron,  2  B.C.R. 
365. 

4.  Sufficiency  of  evidence.] — ^The  fact 
that  a  member  of  a  special  jury  was  one  of 
the  jurors  at  a  former  trial  is  a  good  ground 
of  challenge  at  a  new  trial,  but  the  fact  that 
such  a  juror  served,  without  challenge,  is 
not  per  se  a  groimd  for  granting  a  new 
trial.  At  first  trial  with  special  jury 
plaintiff  got  a  verdict  in  his  favour,  and  on 
appeal  a  hew  trial  was  ordered..  At  the 
second  trial  a  non-suit  was  entered,  and  on 
appeal  a  new  trial  was  ordered.  At  the 
third  trial,  also  with  a  special  jury,  the 
plaintiff  got  a  verdict  in  his  favour. 
Between  the  second  and  third  trials  the 
defendant  changed  her  solicitors*  At  the 
first  trial^the  defendant  was  in  Court,  but 
on  account  of,  illness  was  not  present  at 
either  the  second  or  third  trial.  James 
Muirhead  was  a  juror  on  the  first  trial,  and 
also  on  the  third  trial,  but  neither  the 
defendant  nor  her  solicitors  were  aware  of 
the  fact  unt^  after  the  conclusion  of  the 
trial: — ^Held,  refusing  a  new  trial  on  this 
ground,  that  in  selecting  a  special  jury,  it 
was  the  dlity  of  the  solicitor  to  ascertain 
any  grounds  of  challenge,  an  opportunity  to 
do  ■W'hich  is  provided  by  sub-sec.  5  of  sec. 
59  of  the  Jurors'  Act.  D.  gave  instructions 
in  writing  to  H.  respecting  the  sale  of  a 
coa,l  mine  on  terms  mentioned,  and  agreeing 
to  pay  a  commission  of  five  per  cent,  on  the 
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selling  price,  such  commission  to  include  all 
expenses.  H.  failed  to  effect  a  sale.  In  an 
action  to  recover  expenses  incurred  in  an 
endeavour  to  make  a  sale,  and  reasonable  i 
remuneration,  the  jury  returned  a  verdict  as 
follows:  "Mr.  Foreman:  In  reply  to  the 
questions,  we  have  foimd  a  general  verdict. 
We  find  that  the  plaintiff  is  entitled  to  com- 
pensation of  $9,667.62.  The  Court:  So  that 
disposes  of  the  questions?  Mr.  Foreman:, 
Yes.  Mr.  Foreman  lianded  in  a  written  ver- 
dict as  follows:  (1)  Did  the  defendant, 
Mrs.  Dunsmuir,  verbally  authorize  the 
plaintiff.  Say,  in  the  middle  of  1890,  'to  do 
his  best'  to  sell  her  imine;  and  if  so,  was 
any  compensation  mentioned  at  the  time? 
A.  In  view  of  concessions  made  subsequently 
we  believe  there  was.  (b)  A  promise  of 
fair  treatment  in  case  of  no  sale.  (2)  Were 
the  documents,  which  were  dated  later,  viz., 
on  the  18th  of  September,  1890,  a^d 
18th  of  January,  1892,  which  pro- 
vided that  the  plaintiff  was  .to  be  paid  a 
commission  of  five  per  cent.,  which  was  'to 
include  all  expenses'  in  the  event  of  his 
effecting  a  sale,  intended  to  represent  all 
the  terms  agreed  upon  between,  the  parties 
with  respect  to  a  sale  and  to  compensation 
to  the  plaintiff?  A.  Yes,  had  Sale  been 
effected.  (3)  If  you  should  be  of  opinion 
that  the  abov^  documents  were  not  intended 
to  Tepresent  th^  whole  agreement  between 
the  parties,  what  agreetnent  was  come  to? 
Answer  to  question  number  one  expresses 
our  view  on  this-point.  (4)  Is  the  plaintiff 
entitled  to  any  damages,  and,  if,  so,  how 
much — stating  amount  of  disbursements, 
including,  sums  for  which  he  was 
liable  and  also  amount  of  compensation 
separately?  The  plaintiff  is  entitled  to 
compensation.  We  have  no  means  of  prov- 
ing the  accuracy  of  his  statement  of  dis- 
bursements, but  accept  it  as  correct,  with 
the  exception  of  one  item  of  $525,  which  we 
have  deducted.  We  find  the  plaintiff  is 
entitled  to  compensation  for  expenses  to  the 
amount  of  $9,667.62"  :^Held,  by  the  Full 
Court,  afiirming  the  judgment  entered  at 
the  trial  in  the  plaintiff's  favour:  (1)  The 
agreement  found  by  the  jujy  was  not  illu- 
sory. (2)  The  verdict  supported  the  judg- 
ment. ( 3 )  The  verdict  was  not  one.  which 
the  jury  could  not  reasonably  find.  Harris 
V.  Dvmsmui/r,  9  B.C.E.  303;    34  S.C.E.  228. 

5.  No  evidence.]  —  A  clerk  from  one 
bank  presented  at  another  bank  a  cheque  of 
a  customer  of  such  last  mentioned  bank, 
but  at  the  wrong  ledgerkeeper's  wicket,  and 


was  directed  to  present  it  at  another  wicket. 
There  was  no  evidence  that  this  was  done, 
and  a  telegram  was  sent  out  by  the  first 
mentioned  bank  that  tie  drawer  of  the 
cheque  had  no  account: — ^Held,  that  the 
trial  judge  was  right  in  taking  the  case 
from  the  jury  and  dismissing  the  action  for 
want  of  sufllcient  evidence.  Bear  v.  The 
Imperial  Bank  of  Ccmda,  13  B.C.K.  345;  42 
S.C.R.  222. 

6.  Weight  of  evidence.] — In  an  action 
for  malicious  prosecution  in  which  the  ver- 
dict of  the  jury  was  in  favour  of  the 
plaintiff,  the  case  centred  on  what  took  place 
at  a  certain  interview  between  the  plaintiff 
and  the  defendant,  at  which  the  defendant 
promised  to  give  the  plaintiff  a  certain  sum 
of  money,  namely,  whether  the  money  Was 
promised  voluntarily  or  in  consequence  of 
the  plaintiff's  threats.  The  defendant's 
evidence  was  corroborated  by  a  witness,  who 
overheard  what  took  place  at  the  interview, 
and  by  the  plaintiff's  admissions  at  the  time 
of  his  arrest.  The  surrounding  circum- 
stances also  appear  to  favour  the  truth  of 
the  defendant's  story:. — ^Held,  on  appeal, 
that  the  verdict  of  the  jury  should  be  set 
aside  and  a  new  trial  ordered.  Dickinson 
y.  Harvey,  18  B.C.R.  461. 

7.  Weight  of  evidence.] — ^Deceased  was 
employed  in  the  defendants'  workshops,  and 
travelled  to  and  from  his  work  on  a  pass. 
The  -condition  on  the  back  of  the  pass, 
exempting  the  Company  from  liability  for 
damages  to  person  or  property  of  holder  of 
pass,  was  not  signed  by  the  workman. 
Deceased  was  a  man  skilled  in  his  particu- 
lar trade,  and  refused  to  work  for  the  Com- 
pany unless  given  transportation.  The  jury 
fqimd  as  a  fact  that  deceased  was  travelling 
on  a  pass,  but  that  there  was  not  sufficient 
evidence  to  show  that  he  was  made 
acquainted'With  the  conditions  thereon,  and 
gave  a  verdict  for  $9,000,  which,  on  motion 
for  judgment,  was  sustained  by  the .  trial 
judge: — ^Held',  per  Macdonald,  C.J.A.,  and 
Galliher,  J.A. :  That  the  finding  as  to  want 
of  knowledge  of  the  condition  on  the  pass 
should  not  be  interfered  with.  Per  Irving, 
J. A.:  That  the  finding  was  against  the 
weight  of  evidence.  Farmer  v.  The  British 
Golumhia  Electric  Railway  Company,  Lim- 
ited, 16  B.C.R.  423. 

8.  Sufficiency  of  evidence.] — ^Deceased, 
a  motorman,  met  his~  death  in  a  collision 
between  two  cars  of  the  defendant  Company, 
on  the  7th  of  November,  1908,  but  the  writ 
in  the  action  was  not  issued  until  the  2nd 
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of  August,  1909,  the  action  being  brought 
under  Lord  Campbell's  Act.  -  The  questions 
at  issue  were :  {l\  Was  the  accident  caused 
by  the  negligence,  of  a  fellow  servant  ?  On, 
this  point  the  facts  were  that  the  cars 
leaving  Vancouver  had  a  double  line  of  tracjc 
as  far  as  a  place  called  Cedar  Cottage,  aftOT 
which  there  was  only  a  single  track.  On 
foggy  nights  there  was  a  watchman  at  Cedar 
Cottage  to  advise  conductors  and  motormen 
as  to  the  condition  of  traffic.  The  men  in 
charge  of  the  colliding  cars  were  killed,  so 
it  was  not  possible  to  ascertain  whether  the 
watchman  had  ad,viaed  the  conductor  or 
motorman  whether  theline  was  clear.  The 
jury,  on  the  evidence,  found  a  defective  sys- 
tem:— Held",  that  the  appeal  from  the  ver- 
dict baspd  on  the  findings  should  be  dis- 
missed, Martin,  J.A.  expressing  theopinion 
as  to  -there  being  no  evidence  to  support 
such  a  finding.  McDonald  v.  British,  Colum- 
bia Electric  Railway  Com'ga/ny,  MnUted,  16 
B.C.E.  386. 

9.  Sufficiency    of    evidence.]   — r  lu    an 

action  for  damages  resulting  from  the  death 
of  a  passenger  on  a  car  of  the  defendant 
Company,  it  appeared  that  deceased  alighted 
from  a  car  about  7.40  o'clock  in  the  evening. 
There  was  another  car  iihmediately  behind 
that  from  'whioh  he  alighted.  He  passed 
between  the  cars,  and  while  doing  bo,  the 
motorman  on  the  rear  car  called  to  him  to 
"look  out."  He  continued  on,  however,  and 
when  he  reached  about  the  centre  of  the 
parallel  track,  was  .struck  and  killed  by  a 
car  coming  in  the  opposite  direction  at  an 
excessive  speed.  At  the  trial  the  gury 
brought  in  a  verdict  for  the  plaintiff: — 
Held,  on  appeal,  that  there  was  sufficient 
evidence  to  support  the  finding  of  the  jury. 
G&ntile  y.  British  Columbia,  Electric  Eail- 
way  Company,  Limited,  18  B.C.R.  307. 

10.  Sufficiency  of  evidence.] — ^Deceased, 
an  employee  of  the  Corporation,  of  Vancou- 
ver, was  run  down  and  killed  by  a  motor-car 
while  working  on  a  bridge  clearing  snow 
shortly  after  midnight.     On  the  question  of 

,the  identity  of  the  motor-car  that  struck 
deceased  there  was  the  evidence  of  the 
driver  of  a  sleigh  who  was  close  by  and  saw 
the  accident,  he  swearing  that  from  the  time 
he  came  on  the  south  end  of  the  bridge  and 
reached  the  scene  of  tl^e  accident,  the  only 
car  io  pass  him  (which  was  going  south^  as 
he  was)  was  the  car  that  struck  deceased, 
and  the  defendant  admitted  that  after  com- 
ing onto  the  south  end  of  the  bridge,  and 
before  he  reached  the  spot  where  the  acci- 


dent occurred,  he  passed  a  sleigh.  .This  evi- 
dence was  corroborated  by  one  of  deceased's 
fellow  workmen,  who  swore  that  the  only 
motor-car  that  passed  between  three  minutes 
to  twelve  and  the  time  of  the  accident  was 
the  car  that  killed  deceased.  The  jury  found 
in  favour  of  the  plaintiflfs: — ^Held,  on 
appeal,  that  there  was  evidence  upon  which 
the  jury  might  reasonably  return  the  ver- 
dict -which  they  4id.  Longman  v.  Gotting- 
ham,  18  B.C.R.  184;    48  S.CR.  542. 

11.  Issue  of  fraud.] — The  Court  will  not 
as  a.  rule  grant  a  new  triSl  on  the  ground 
that  the  verdict  is  against  the  weight  of  evi- 
dence upon  an  issue  of  fraud,  particularly 
where  the  charge  involves  a  criminal  offence, 
and  the  verdict  is  in  favour  of  the  party 
charged.  Cope  and  Taylor  v.  Scottish  Union 
Co.,  5  B.C.E..  329. 

12.  Against     undisputed     evidence.] — 

Where  a  jury  answered  one  of  seven  ques- 
tions put  to  ^hem  at  the  trial  against  undis-. 
puted  evidence  a  new  trial  was  ordered.  In 
dealing  with  the  verdict  of  a  jury,  the  Court 
is  bound  to  see  whether  the  scales  of  justice 
are  held  in  an  apparently  even  manner. 
Where  several  questions  were  left  to  the 
jury,  one  of  which,  though  not  absolutely 
decisive  in  the  matter,  was  answered  con- 
trary to  pncontradicted  evidence,  a  new 
trial  was  granted.  Robsonr^y.  Suter,  1 
B.C.R„  Pt.  II.,  3t5. 

13.  Case  improperly  -left  to  jury—  > 
Excessive  damages — ^Libel.] — W.,  a  judge 
of  the  Supreme  Court  of  British  Columbia,  . 
brought  an  action  against  H.,  editor,  for  a 
libel  contained  in  the  following  article  pub- 
lished in  his  paper:  "The  McNamee-Mit- 
chell  Suit.  In  the  sworn  evidence  of  Mr^ 
McNamee,  defendant  in  the  suit  of  McKenna 
V.  McNamee,  lately  tried  at  Ottawa,  the 
following  passage  occurs :  'Six  of  them  were 
in  partnership  (inthedrydock  contract)  out 
in  British  Columbia,  one  of  whom  was  the 
Premier  of  the  Province.'  The  Premier  of 
the  Province  at  the  time  referred  to  was 
Hon.  Mr.  Walkem,  now  a  judge  of  the 
Supreme  Court.  Mr.  Walkem's  career  on 
the  bench  has  been  above  reproach.  His 
course  has  been  such  as  to  win  for  him  the 
admiration  of  many  of  his  old  political  ene- 
mies. But  he  owes  it  to  himself  to  refute 
this  charge.  We  feel  sure  that  McNamee 
must  be  labouring  under  a  mistake.  Had 
the  statement  been  made  oflf  the  stand  it 
would  have  been,  scouted  as  untrue;  ,  but 
having  been  made  under  the  sanctity  of  an 
oath    it    cannot    be    treated    lightly    not 
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allowed  to  pass  unheeded.'?  The  innuendoes 
alleged  by  the  declaration  to  be  contained 
in  this  article  were:  1.  That  W.  corruptly 
entered  into  partnership  with  McNamee 
while  holding  offices  of  public  trust,  and 
thereby  unlawfully  acqiiired  large  sunls  of 
publics-money.  2.  That  he  did  so  imder 
cloak  of  his  public  position  and  by  fraudu- 
lently pretending  that  he  acted  in  the  inter- 
est of  the  Government.  3.  That  he  com- 
mitted criminal  qflences  punishable  by  law. 
4.  That  he  continued  to  hold  his  interest  in 
the  contract  after  his  elevation  to  the 
bench: — Held,  that  the  article  was  suscep- 
tible of  the  first  of  the  above  innuendoes, 
but  not  of  the  others,  which  should  have 
been,  but  were  not,  distinctly  withdrawn 
from  the  consideration  of  the  jury  at  the 
trial.  On  the  trial  the  jury  found  a  verdict 
for  the  plaintiff,  with  $2,500  damages: — 
Held,  that  the  case  was  improperly  left  to 
the  jury,  but  the  only  prejudice,  sustained 
by  the  defendant  thereby  was  that  of  exces- 
sive damages,  and  the  verdict  might  stand 
on  the  plaintiff  consenting  to  the  damages 
being  reduced  to  $500.  David  W.  Biggins 
V.  The  Sonourable  George  Anthony  Walkem, ' 
17  S.C.R.  225. 

14.  Libel.  ]^Where  two  allegations  of 
lvrong-dofng  on  the  part  of  the  plaintiff  as 
an  officer  of  the  Crown  were  proved,  and 
-there  was  no  proof  of  their  truth,  and  the 
^  judge  charged  in  favour  of  the  plaintiff  but 
the  jury  returned  n  verdict  for  the  defend- 
ant, the  plaintiff  was  held  to  be  entitled  to 
a  new  trial.  Cfreen  v.  The  WorlS  Printing 
&  Publishing  Co.,  18  b!c.R.  467. 


G.  Incomplete  Verdict. 

1.  Inconclusive  findings.] — ^The  plaint- 
iff's intestate  had  a  contract  with  the 
defendant  company  to  repair  a  bridge,  and 
the  jury  found  that  he  went  thither  on  such 
business  on  a  coal  train  without  any  ticket, 
but  with  the  consent  of  the  official  in  charge, 
and  that  the  latter  had  no  authority,  unless 
by  usage,  to  allow  the  deceased  to  travel  on 
the  train :— Held,  that  the ,  findings  were 
inconclusive  and  that  there  must  be  a.  new 
trial.  Nightingale  v.  Union  Golliery  Co., 
8  B.C.E.  134. 

2.  Failure  to  return  direct  finding.]  — 
Defendant  la  not  entitled  to  a,  new  trial 
upon  the  ground  that  the  jury  have  failed 
to  return  a  direct  finding  upon  a  question 
put  to  them  upon  the  issue  of  contributory 
negligence  where  the  other  findings  support 


judgment  for  the  plaintiff.  From  the 
moment  the  plaintiff  makes  out  a  prima 
facie  case  that  the  injury  was  caused  by 
the  negligence  of  the  defendant,  the  onus  is 
cast  on  the  defendant,  if,  he  sets  it  up,  to 
show  contributory  negligence.  McMillan 
V.  Western  Dredging  Co.,  4  B.C.E.  122. 

3.  Verdict  for  damages.] — ^A  verdict  as 
to  damages  is  equivalent  to  a  general  ver- 
dict supplementing  any  special  findings  and 
importing  such- findings  as  are  necessary  to 
a  general  verdict.  Scott  v.  British  GoUtm- 
hia  Milling  Co.,  3  B.C.E.  221. 

4.  Indefinite — May  be  construed  from 
the  circunistances  of  the  case.] — In  an 
action  for  damages  caused  by  water  being 
backed  up  on  to  plaintiff's  preiiuses,  the 
jury  did  not  answer  the  questions  put,  but 
found  that  certain  grading  of  a  street 
caused  the  damage,  but  did  not  state  that 
the  grading  was  done  by  the  defendants, 
and  judgment  was  entered  for  plaintiff  on 
the  verdict: — Held,  that  from  the  circum- 
stances of  the  case,  it  was  evident  that  the 
jury  found  that  the  grading  was  done  by 
the  defendant.  Waterland  v.  City  of  Green- 
wood, 8  B.C.R.  396. 

5.  Jury  finding  answers  to  questions 
and  also  returning  general  verdict-^— Effect 
of.] — \^here  a  jury,  besides  returning 
answers  to  the  questions  put  to  them,  of 
their  own  accord,  stated  that  they  were  all 
for  a  verdict  for  the  plaintiff: — Held,  that 
a  general  verdict,  in  addition  to  special 
findings,  imports  a  finding  in  favour  of  the 
party  for  whom  it  is  given  of  every  fact  in 
issue  necessary  to  sustain  it,  besides  the 
facts  specially  found.  Harper  v.  Cameron, 
2  B.C.R.  365. 

6.  Jury  unable  to  agree.] — ^In  an  action 
for  work  and  Ynaterials  done  upon  and  pro- 
vided for  certain  ships,  where  the  jury  did 
not  answer  all  the, questions  submitted,  the 
trial  judge  was  right  in  giving  judgment 
for- the  plaintiffs  for  the  amount  claimed 
and  covered  by  the  certificate  of  the  agent 
of  the  defendant,  and  in  discharging  the 
jury  as  being  unable  to  agree  in  respect  of 
the  other  matters  litigated,  and  in  reserving 
further  consideration  thereof.  Galbraith  v. 
Hudson's  Bay  Co.,-  7  B.C.R.  431;  C.S.C, 
7th  December,   1900. 

VT.  Excessive  Damabes. 
1.  Perversity.] — ^A  verdict   will   not  be 
considered  perverse  merely  where  the  dam- 
ages are  considered  excessive.      Hopkins  v. 
Gooderham,  10  B.C.R.  250. 
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2.  Award  of  $11,500  for  injury  in  colli- 
sion.]— Plaintiff  was  injured  in  a  collision 
between  two  ears  of  the  defendant  Company, 
the  collision  having  ■  occurred  admittedly 
through  the  Company's  negligence.  No  evi- 
dence was  offered  by  the  Company  at  the 
trial.  Plaintiff's  hip  was  dislocated  and 
permanently  injured,  rendering  Mm  unable 
to  follow  certain  branches  of  his  trade,  thaij 
of  tinsmith.  There  was  some  medical  evi- 
denee  that  an  operation  might  improve  his 
cbndition  so  as  to  reduce  the  disability.  He 
was,  at  the  time  of  the  accident,  24  years 
of  age,  and  earned  $4  p4r  day  when  work- 
ing. '  His  medical  and  other  expenses  in 
connection  with  the  accident  amounted, 
roughly,  to  $500.  Added  to  this  should  be 
loss  of  work  on  account  of  the  accident.  In 
an  action  for  damages,  the  jury  awarded 
him  $11,500: — ^Held,  that  the  damages  were 
excessive,  and  there  should  be  a,  new  trial. 
Parqnhwson  Vj  The  British  Columbia  Eleo- 
tric  Raikoay  Compcmy,  lAmited,  15  B.C.R. 
280. 

3.  Award  of  $15,000  for  injury  in  rail- 
way, accident.] — In  an  action  for  damages 
for  injuries  sustained  in  a  railway  accident, 
the  negligence  was  admitted  and  the  ease 
tried  only  on  the  question  of  amount  of 
damages.  The  sum  of  $18,000,  the  amoxuiL 
sued'  for,  was  awarded,  and  defendants 
appealed.  A  new  trial  was  ordered,  but  it 
was  directed  thatj  in  the  circumstances,  the 
plaintirf  should  pay  the  costs  of  the  first 
trial.  Cwrty  v.  British  Columbia  Electric 
Railway  Compwm/,  Limited,  16  B.CR.  3. 

4.  After  new  trial.] — WheKe  a  plaintiff 
had  recovered  damages  which'  in  the  opinion 
of  the  Court  of  Appeal  were  excessive,  the 
Court  ordered  a  new  trial.  On  the  second 
trial  a  jury  increased  the  damages  from 
$15,000  to  $17,500,  and  the  Court  of  Appeal, 
under  marginal  r.  869a,  reduced  the  difim- 
ages  to  $12,000.  Taylor  v.  British  Colum- 
bia Electric  Railway  Vompany,  Limited,  16 

-B.C.Il.  420. 

5.  Directions  as  to  measure  of  damages.] 

— The  defendant  Company,  instead  erf  pay^ 
ing  to  the  plaintiff  the  amount  of  damages 
sustained  by  a  fire  in  her  bakery,  undertook 
to  repair  the  damage,  and  for  the  faulty 
manner  in  which  the  work  was  carried  out 
plaintiff  sued  for  the  amoimt  of  the  damage 
caused  by  the  fire^  and  also  for  damages  in 
.  respect  of  loss  occasioned  by  reason  of  being 
imable  to  carry  on  her  business.'  The 
plaintiff's  chief  witness  stated  that  the 
injury  to  the  business  -tyas  $3,000,  and  the 


jury  returned  a  verdict  for  her  for  that 
amoimt.  On  appeal,  the  Full  Court,  being 
of  opinion  that  the  amount  of  the  damages 
was  *fexcessive,  with  plaintiff's'  consent, 
reduced  it  to  $1,000.  Precise  directions 
should  have  been  given  to  the  jury  as  to 
what  they  should  have  taken  into^  account 
in  estimating  the  damages,  aitd  as  the  case 
had  been  allowed  to  go  to  the  jjiry  without 
such  directions  without  objection  by  defend- 
ants' counsel,  and  without  contradiction  of 
the  statement  as  to  the  damage  being 
$3,000,  no  costs  of  the  appeal  were  allowed. 
Murray  v.  Royal  InswKcmce  Co.,  11  B.C.R. 
212. 


VII.  Actions  fob  Negligence  and  Undee 
Employees'  Liability  Act. 

1.  Assumption  of  risk.] — Where  a  jury 
under  the  judge's  charge  do  not  consider 
whether  the  plaintiff  voluntarily  assumed 
the  risk^  no  damages  can  be  given  under  the 
Employers'  Liability  Act  and  a,  new  trial 
must  be  ordered.  Everett  v.  Schaake 
Machine  Worhs,  17  B.C.R.  271. 

2.  Verdict  at  common  law.] — ^Where  the 
jury  return  a  verdict  at  common  law,  and 
the  Court  finds  that  there  is  no  ease  at  com- 
mon law  but  that  there  may  be  a  case  under 
the  Act,  there  must  be  a  new  trial.  Cre- 
velVmg  v.  Camadia/n  Bridge  Co.,  20.  B.C.B., 
137. 

3.  General  verdict.] — Plaintiff,  a  fire- 
boss  in  a  mine,  was  directed  by  the  mine 
foreman  to  start  a  pumping  mgine,  in  doing 
which  he  was  injured.  In  an  action  claim- 
ing damages,  at  common  law  or  under  the 
Employers'  Liability  Act,  the  jury  brought 
in  a  general  verdict  for  $7,500  :^-Held,  that 
the  plaintiff  having  failed  to  make  out  a 
case  at  common  law,  the  appeal  from  the 
verdict  should  be  allowed  and  a  new  trial 
ordered.       Shearer    v.    Canadian    Collieries 

(Dunsmmr),  Limited,  19  B.C.R.  277. 

4.  Defect  in  pleading.]  — In  an  action 
for  damages  under  the  common  law  and 
under  the  Employers'  Liability  Act,  in 
which  the  question  of  the  statutory  liability 
was  not  properly  raised  on  the  pleadings, 
but  was  brought  up  during  the  proceedings, 
and  the  trial  ^  judge,  without  the  formal 
allowance  of  an  amendment,  gave  the  case 
to  the  jury  on  both  branches  of  the  case, 
upon  which  he  gave  them  specific  directions, 
and  subsequently  set  aside  the  verdict  given 
under  the  statute  on  the  ground  that  the  ver- 
dict rested  on  an  issue  which  had  not  been 
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pleaded: — Held,  on  appeal,  that  there  was  a 
mistrial,  and  that  the  case  be  sent  back  for 
a  new  trial  under  the  Act.  Airey  v.  Empire 
Stevedoring  Company,  Limited,  20  B.C.E. 
130. 

5.  Action  for  negligence  and  under  the 
Employers'  Liability  Act.]  —  Where  an 
action  is  brought  for  negligence  and  also 
under  the  Employers'  Liability  Act,  and  the 
jury  return  a  verdict  for  a  sum  in  excess  of 
that  allowed  unier  the  Actj  and  the  Court 
decided  that  the  plaintiff  has  failed  in  his 
action  for  negligence,  a  new  trial  will  be 
ordered.  8hea/rer  v.  Canadian-  Collieries, 
Ltd.,  19  B.C.R.  277.     ^ 

6.  Action  under  Employers'  Liability 
Act  >  aiid  at  common  law.] — Where  the 
plaintiff  brings  an  action  for  negligence  at 
common  law  and  ■  under  the  Employers' 
Liability  Act,  and  at  the  trial  tries  to  make 
a  case  at  common  law,  but  does  not  aban- 
don the  alternative  case,  and  the  trial  judge 
leaves  it  open  to,  the  jury  to  find  for  the 
plaintiff  under  the  Act,  and  the  jury's 
answers  do  not  establish  liability  at  common 
law  but  might  do  so  under  the  Act,  and  the 
damages  assessed  exceed  the  limit  allowed 
by  the  Act,  the  plaintiff  is  entitled  to  a  new 
trial;  Hashing  v.  Le  Roi  No.  2,  Limited,' 
9  B.C.R.  551;    34  S.C.E.  244. 


VIII.  Composition  or  Jubt  on.  . 

Juror  at  former  trial.] — ^The  fact  that 
a  member  of  a  special  jury  was  one  of  the 
jurors  at  a  former  trial  is  a  good  ground 
of  challenge  at  a  new  trial,  but  the  fact 
that  such  a  juror  served,  without  challenge, 
is  not  per  se  a  ground  for  granting  a  new 
trial.     Harris  v.  Dimsmuir,  9  B.C.R.  303. 


TK..  Evidence  on. 

New  trial.] — ^Where  an  accused  submits 
himself  to  give  evidence  and  be  cross-exam- 
ined, the  evidence  so  given  is  admissible  on 
a  new  trial.     R.  v.  Deakin,  17  B.C.R.  13. 

See  Appeal. 


NOTICE. 

I.  Constructive,  738. 

A.  By  failure  to  make  inquiry,  738. 

B.  By  knowledge  of  agent,  739. 


I.   CONSTETTCTIVE. 

A.  By  Failure  to  Make  Inquiry. 
1.  Land  Registry  Act.] — ^Action  to  fore- 
close an  equitable  mortgage  by  deposit  of 
-title  deeds,  brought' by  the  plaintiffs  against 
the  mortgagor  K.  and  a  person,  R.,  who 
appeared  on  the  title  as  the  grantee  of  the 
lands  under  a  deed  made  to  him  by  K.  sub- 
sequent to,  and,  as  the  plaintiffs'  claim 
alleged,  in  fraud  of  the  mortgage,  which 
deed  he  had  registered  not  as  a. fee,  but  as 
a  charge  against  the  lands;  K.  had  suffered 
judgment  by  default.  Neither  notice  of  the 
mortgage,  nor  want,  of  valuable  considera- 
tion for  the  deed  were  charged  against  R. 
in  the  statement  of  claim,  or  negatived  by 
him  in  his  defence,  in  which  he  claimed, 
that,  under  sec.  31  of  the  Land  Registry  Act, 
his  rggistered  charge,  and  also  set  up  the 
Statute  of  Frauds.  At  the  trial  R.  called 
no  evidence,  and  maintained  that  the  onus 
probandi  to  displace  his  prima  facie  statu- 
tory priority  was  on  the  plaintiffs,  and  that 
he  was  entitled  to  judgment: — ^Held,  per  ' 
Walkem,  J.,  on  motion  for  judgment,  dis- 
missing the  action  as  against  R.,  that  his 
registered  charge  had  a  prima  facie  validity 
and  priority,  under  sec.  31,  and  that  the 
onus  of  proof  of  want  of  consideration, 
fraud,  of  notice  to  him  of  the  mortgage, 
was  on  plaintiffs.  The  Statute  of  Frauds 
is  not  a  defence  to  an  equitable  mortgage: — 
Held,  by  the  Full  Court  on  appeal:  Per 
Crease,  J. ;  That  in  the  state  of  the  plead-' 
ings  and  evidence,  fraud  on  R.'s  part  could 
not  be  assumed  by  the  '€ourt,  but  that  there 
should  be  a  new  trial  to  determine  the  ques- 
tion of  the  bona  fides  of  the  deed.  Per 
McCreight,  J.:  That  betore  the  statute  the 
burden  of  proof  would  have  been  upon  R.  to 
show  that  he  made  enquiries  for  the  title 
deeds  and  gave  valuable  consideration  for 
his  deed  from  K.,  as  being  facts  peculiarly 
within  his  knowledge  and  not  of  the  plaint- 
iffs, and  not  having  done  so  he  was,  by  their 
absence,  affected  with  constructive  notice  of 
the  mortgage.  That  by"  sec.  35  he  was  only 
relieved  from  the  effect  of  such  notice  by 
proving  himself  a  purchaser  for  value,  and 
that  the  onus  of  doing  so  was  therefore  on 
him,  and  that  as  to  the  effect  of  notice,  sec. 
31  must  be  read  as  subject  to  sec.  35,  which 
alone  deals  with  that  question.  Quaere, 
whether  the  non-compliance  with  sees.  13, 
19,  54  and  55  of  tie  Act,  as  to  production  of 
the  title  deeds,  vitiated  the  registration. 
Per  Drake,  J. :  That,  on  the  facts,  the  pre- 
sumption was  that  R.  had  actual,  or  there 
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was  constructive  notice  to  him  of  the  equit- 
able mortgage,  and  the  onus  was  on  him  to 
allege  and  prove  valuable  consideration  for 
his  deed;  That  the  deed'  in  fee  was  impro- 
perly registered  as  a  charge,  and  that  the 
plaintiffs  should  not  be  prejudiced  by  the 
mistake  of  the  Eegistrarr  THe  Hudson's 
Bay  Co.  v.  Keams  &  Rowlmug,  3  B.C.R.  330. 
2.  Prior  unregistered  charge.]  —  The 
Kegistrar  registered  a  conveyance  from  K. 
to  E.  as  a  charge,  without  either  the  title 
deeds  or  certificate  of  title  being  produced 
or  accoimted  for  by  R.  They  were,  in  fact, 
Outstanding  in  the  hands  of  plaintiffs,  as 
prior  equitable  iqprtgageeS  of  the  lands. 
Express  notice  to  E.  of  the  equitable  mort- 
gage was  not  proved,  but  hS  enquired  of  K. 
for  the  title  deeds  and  certificate,  and  they 
were  not  accounted  for.  The  action  was  for 
foreclosure  of  the  equitable  mortgage: — 
Held,  1^  The  purchaser  of  a  registered  title 
is  within  the  protection  of  sec.  35  whether 
he  regisltered  his  own  conveyance  or  not.  2. 
The  principlie  of  'Lee  v.  Gluttop,  45  L.  J.,  Ch. 
43;  46  L.J.,  Ch.  484,  is  applicable  to  the 
British  Columbia  lAnd  Eegistry  Act.  .  The 
policy  of  the  Act  is  to  free  the,  puj:chaser  of 
a  registered  title  from  the  imputation  of 
constructive  notice,  and  in  the  absence  of 
express  notice  such  a  purchaser  of  lands  for 
valuable  consideration  will,  under  sec.  35, 
have  priority  over  a  prior  unregistered 
charge,  notwithstanding  that  he  knew  that 
the  title  deeds  were  in  the  possession  of 
persons  other  than  the  vendor  and  abstained 
from  enquiry.  To~  take  such  a  purchaser 
out  of -the  protection  of  sec.  35,  he  must  be 
guilty  of  conduct  equivalent  to  fraud,  and, 

>s  fraud  is  never  presumed,  it  will  not  be 
itaputed  by  inference,  or  in  the  absence  of 

^proo;t  of  express  notice  of  the  facts,  the 
knowledge  of  which  constitutes  the  fraud. 
The  Hudson's  Bay  Oo.  v.  Kearns  &  RomUng, 
4  B.O.R.  536. 


B.  By  Knowledge  of  Agent. 

Through  solicitor.] — K.  by  deed  assigned 
to  plaintiff  a  proportion  of  certain  sums  to 
be  earned  and  received  by  him  from  the'  City 
of  Vancouver,  under  a  certain  contract. 
He  afterwards,  to  secure  advances  made  to 
him  by  defendant,  assigned  to  her  all  sums 
due  or  to  become  due  to  hini  under  the 
same  contract.  The  plaintiff  gave  verbal 
notice  of  the  deed  to  her  to  the  chairman 
of  the  Board  of  Works  and  to  the  fcity 
Solicitor    of    Vancouver.       The    defendant 


subsequently  gave  formal  written  notice  of 
her  assignment  to  the  city  clerk,  and 
plaintiff  afterwards  gave  a  similar  notice 
j)f  her  deed: — ^Held,  that  by.  his  deed  to 
plaintiff  K.  made  himself  a  trustee  for  the 
plaintiff  of  the  proportions  of  earnings  to 
be  received  by  him  from  the  city,  which  he 
thereby  assigned  to  her,  and  that  the 
plaintiff  had  therefore  an  equity  thereto 
which  over-rode  the  subsequent  assignment 
thereof  to  the  defendant,'  and  that  the 
priority  of  notice  of  the  latter  assignment 
was  immaterial.  Per  MqCreight,  J.t  That, 
upon  tie  evidence,  the  defendanthaving  had 
actual  notice  of  the  existence  of  the  deed  to 
the  plaintiff,  had  constructive'  notice  of  its 
terms.  2.  That  the  fact  that  the  solicitor 
whom  she  employed  to  draw  the  assign- 
ment to  her  also  drew  the  deed  to  the 
plaintiff  fixed  the  defeUdant  with  construc- 
tive notice  of  such  deed  through  the 
knowledge  of  the  solicitor,  though  acquired 
in  a  different  and  previous  transaction. 
Clark  V.  K^atl,  4  B.C.R.  503. 

iSfee  ASSIQNMBNT. 

See  Equitt. 
See  Insubance. 

See     MiSBEPEpSENTATION     AND     FbAUD. 

./See ,  Principal  and  Agent. 
iSfee  Eeqisteation  of  Land. 


NUISANCE. 

I.  Who  Liable,  740. 
11.  Who  May  Sue,  741. 

III.  Natube  of  Act,' ,741. 

IV.  Abatement,  743. 


I.  Who  Liable. 

1.  Independent    contractor.]  —  If    one 

employs  a  contractor  to  do  a  work  not 
necessarily  a  nuisance,  but  which  becomes 
so  by  reason  of  the  inanner  in  which  the 
contractor  has  performed  it,  and  the 
employer  accepts  the  work  in  that  condition, 
he  becomes  at  once  responsible  for,  the  nuis- 
ance. Steves  V.  District  of  South  Vancou- 
ver, 6  B.C.E.  17. 

2.  Maintaining.] — One  who  knowingly 
maintains  a  nuisance  is  as  liable  for  the 
consequences  as  he  who  created  it.     Ibid. 
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II.  Who  Mat  Sue. 


1.  Enforcement  of  municipal  bye-law.] 

— A  municipal  corporation  applied  for  a 
mandatory  injunction  requiring  the  defend- 
ant "to  pull  down  a  wooden  building  he  had 
erected  on  his  land  within  the  municipality 
without  a,  certificate  from  the  corporation's 
engineer  and  contrary  to  the  provisions  of 
the  building  bye-law.  The  defendant  had 
previously  applied  for  and  been  refused  a 
certificate  on  the  ground  that  a  wooden 
building  Svould  be  a  nuisance  and  increase 
the  danger  of  fire; — ^Held,  that  although  a 
municipal  corporation  may  bring  an  action 
for  an  injunction  respecting  its  own  prop- 
erty or  where  a  statute  gives  it  a,  special 
protection  and  breaches  thereof  are  being 
committed,  all  actions  in  respect  of  public 
nuisances  must  be  brought  in  the  name  of 
the  Attorney-General.  Corporation  of  the 
District  of  Oak  BoAf  v.  Gardner,  19  B.CB.. 
391. 

2.  Obstruction  of  highway.-] — A  muni- 
cipal coyporation  cannot  maintain  an  action 
against  a  railway  company  to  restrain  the 
latter  -from  interfering  with  a  highway. 
Delta  Corporation  v.  Tam^couver,  Tiotoria 
and  Eastern  BaAlway  d  lf<wigation  Co.,  14 
B.O.R.  83. 

3.  Attorney-General:]  —  An  application 
to  add  the  AttorneyrGreneral  made  at  the 

,  trial,  without  proof  of  his  consent  and  with- 
out its  being  shown  that  the  public  interest 
is  affected,  will  be  refused.  British  Cana- 
dian Securities,  Ltd.  y.  Victoria  Corpora; 
tion,  16  B.C.K.  441. 


III.  Natukb  of  Act. 

1.  Access  to  highway.] — The  right  of 
ingress  from  and  egress  to  a  public  highway 
parting  a  person's  land  is  a  private  right 
differing  not  only  in  degree  but  in  kind  from 
the  right  of  the  public  to  pass  and  repass 
along  such  highway;  and  any  disturbance 
of  the  private  right  may  be  enjoined  in  an 
action  by  the  land  owner  alone.  Ewrvey 
V.  British  Columbia  Boat  and  Engine  Com- 
pany, 14  B.CB,.  121. 

2.  Right  of  access  to  tidal  waters.]  — 
The  riparian  owner  of  land,  botinded  by 
high-water  mark  of  tidal  waters,  is  entitled 
to  access  to  such  waters  from  all  parts  of 
his  frontage  thereon.  The  Court  will,  at 
his  suit,  enjoin  any  obstruction  of  the  fore- 
shore. The  same  principle  applies  to  the 
owner  of  land  abutting  on  a  highway.     He 


is  entitled  to  an  injunction  to  restrain  any 
obstruction  of  the  highway  in  front  of  his 
land.     Borison  Vi  Kolosoff,  15  B.C.R.  26. 

3.  Anticipated  injury.]  — In  an  action 
to  restrain  the  municipality  from  construct- 
ing a  public  convenience  on  municipal  prop- 
erty, brought  by  the  owners  of  an  adjoining- 
lot,  the  evidence  was  that  they  contemplated 
building,  and  alleged  that  substantial  and 
special  injury  would  be  gtiffered  by  them 
(apart  from  that  suffered  by  the  general 
public  by  such  an  institution),  in  that  the 
odours  from  the  convenience  would  be  offen- 
sive, and  that  the  building,  being  on  an 
alleged  public  highway,  would  obstruct  the' 
approach  to  the  plaintiff's  proposed  build- 
ing:— Held,- that  a  public  convenience  such 
as  that  proposed  to  be  constructed  by  the 
Corporation  is  not  per  se  a  nuisance,  and 
in  any  event  it  could  not  be  considered  so 
to  the  occupants  of  a  building  not  yet 
erected,  and  that,  therefore,  the  action  was 
premature.  British  Canadian  Becwities^ 
Limited  v.  Corporation  of  the  City  of  Vic- 
toria, 16  B.C.R.  441. 

4.  Act  within  jurisdiction  of  Railway 
Commissioners.] — In  an  action  by  a  muni- 
cipality for  an  injunction  against  a  rail- 
way company  to  restrain  the  latter  from 
closing  up  or  interfering  with  a  certain 
road,  it  developed  that  the  -Board  of  Rail- 
way Commissioners  had  made  an  order 
authorizing  the  railway  company  to  divert 
a  portion  of  the  said  r6ad  and  construct 
their  line  between  certain,  points  of  such 
diversion : — afield,  that,  while  the  Court  had 
jurisdiction  to  grant  all  proper  relief,  the 
Board  of  Railway  Commissioners  having 
dealt  with  the  matter,  the  plaintiffs  should 
apply  to  the  Board  for  relief,  as  they  had 
complete  control  over ,  their  order.  The 
Corporation  of  the  Municipality  of  Delta  v. 
The  Vancouver,  Victoria  and  Eastern  Bail- 
^way  and  Navigation  Company,  14  B.C.R.  83. 

5.  Railway  obstructing  navigable 
waters.] — ^Upon  an  application  by  the 
plaintiff  Company  for  a  mandatory  injunc- 
tion to  compel  the  defendant  Company  to 
cease  obstructing  certain  navigable  rivers, 
and  to  remove  a  temporary  bridge  built 
across  one  of  them,  also  to  make  openings 
in  two  permanent  steel  bridges  constructed 
pursuant  to  statutory  authority: — ^Held, 
upon  the  evidence,  that  the  injunction  be 
refused,  as  the  requirements  of  the  Railway 
Act  of  Canada  had  been  complied  with,  and 
the  public  works  depai;tment  \  of  Canada 
had   sanctioned  the  temporary   obstruction 
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of  these 'streams: — ^Held,  further,  that  the 
plaintiff  was  not  obstructed  in  its  naviga- 
tion of  the  streSims,  nor  was  its  business 
jeopardized  thereby.  British  Columbia 
Eoopress  Company  v.  Ctrand  Trunk  Padfio 
Railway  Company,  20  B.CIl.  215. 

6.  Flow  of  water  in  mine.] — Defendants' 
predecessors  in  title  ran  trespass  workings 
from  their  mineral  claim  the  Nickel  Plate 
through  the  Ore-or-no-Go  mineral  claim,  in 
which  they  had  a  right  to  mine,  but  of  which 
the,  plaintiffs  were  the  owners  in  fee,  into 
plaintiffs'  mineral  claim  the  Centre  Star, 
which  adjoined  the  Ore^or-no-Go  claim;  to 
stop  the  flow  of  water  from  the  Nickel  Plate 
through  the  trespass  workings  to  the  Centre 
Star  claim  defendants  biiilt  bulkheads  on 
the  boundary  between  the  Centre  Star  and 
Ore-or-no-Go  claims  and  'at  this  point  a 
i large  body  -of  water  accumulated: — Held, 
that  the  accumulation  of  water  was  a  men- 
ace to  plaintiffs  and  amounted  to  a  nuisance 
and  that  the  bulkheads  should  have  been 
built  at  the  Nickel  Plate  bovmdary  so  as  to 
keep  the  water  from  flowing  from  the  Nickel 
Plate  into  ,  the  trespass,  workings.  Centre 
Star,  etc.,  Co.  v.  Rossland,  ^-eto.,  Co.,  2 
M.M.C.  232. 

IV.  Abatement. 

1.  Public  nuisance.], —  A  private 
individual  has  no  right  to  abate  a  public 
nuisance.  Waddell  v.  Richardson,  17 
B.C.K.  19. 

2.  Municipality.] — A  municipal  corpora- 
tion cannot  undertake  to  abate  a  public 
nuisance  by  tearing  down  a  fencci  obstruct- 
ing a'  highway.  Hope  V.  Surrey  Corpora- 
tion, 20  B.CR.  434. 


ORDERS. 

See  Practice. 


PARENT  AND  CHILD. 

See  Infant. 


PARTICULARS. 

See  Plbadino. 


PARTIES. 

See  Pleading. 


PARTITION. 

1.  Interests  in  lands.] — ^There  can  be  no 
judgment  for  partition  where  the  defend- 
ant's interest  in  the  land  is  only  by  way  of 
contract   and  no   conveyance  has  yet  beenx 
executed.     Angus  v.  Hei/nze,  14  B.C.R.  157. 

2.  Contract  for  the  sale  of  land.] — A. 

and  S.,  bejhg  the  holders  of  the  entire  capi- 
tal stock  in  a  railway  company,  agreed  that 
they  would  cause  a  moiety  of  the  company's 
lands  to  be  vested  in  H.  by  a  valid  instru- 
ment to  be  executed  by  the  company  at  the 
request  of  H.,  and  in  such  form  as  he  might 
require.  During  some  years  the  lands  were 
administered  by  A.  and,'S.,  but  H.  never 
requested  nor  received  any  conveyance  of  his 
moiety,  and  the  title  to  the  lands,  insofar 
as  they  had  not  been  disposed  of,  remained 
in  the  company.  A.  and  S.  and  the  company 
brought  an  action  against  H.  for  parti- 
tion:^— ^Held,  that  as,  at  the  time  of  action; 
the  title  to  the  lands  was  still  vested  in  the 
company,  which  was  not  a  party  to  the 
agreement,  the  order  for  partition  could  not 
be  granted.  Angus  v.  Heinze,  14  B.C.R^ 
157;    42  S.C.R.  416. 


II. 


PARTNERSHIP. 

Ckbation  and  Duration,  744. 

A.  In  general,   744. 

B.  Evidence  of  formation,  745. 
Liability  of  Paetnebs  to  Third  Per- 
sons, 748. 

A.  Joint  and  several  creditors,  748. 

B.  Power  of  one  partner  to   himd  the 

\fwm,  748. 
G.  Ratification,   750. 

III.  Relations  (5f  Paetnebs  inteb  se,  751. 

A.  Partnership  property  and  separate 

property,  751. 

B.  Rights  after  dissolution,  752. 

IV.  Legal  Proceedings,  753. 
V.  Registration,  753. 


I.  Obeation  and  Duration. 

A.  In  Q-eneral. 

Land.] — A  partnership  may  be  formed 
by  a  parol  agreemrait  notwithstanding  it  is 
to  deal  in  land,  the  Statute  of  Frauds  not 
applying  to  such  a  case.  Archibald  v. 
McNerhanie,  6  B.C.R.  260;    29  S.C.R.  564. 
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B.  Evidence  of  Formation. 


1.  Onus  of  proof.]  —  The  defendant 
engaged  the  plaintiff  in  1907  as  a  salesmaji 
at  a  salary  and  a  percentage  of  the  profits  of 
his  business.  The  basis  of  remuneration  was 
adjusted  from  time  to  time.  The  business 
took  the  defendant  away  on  long  trips  yearly 
and  the  plaintiff  managed  the  business  dur- 
ing his  absence.  From  1910  on  the  plaintiff 
urged  for  an  interest  in  the  business,  with 
a  Tiew  to  a  partnership,  to  which  he  con- 
tended the  defendant  agreed  but  would  not 
come  to  a  definite  settlement,  the  defendant, 
on  the  other  hand,  asserting  that  the  discus- 
sions were  always  on  a  basis  of  what  per- 
centage of  the  profits  the  plaintiff  should 
receive,  claiming  that  a  partnership  was 
never  contemplated.  In  January,  1912,  the 
defendant  left  on  a  trip  to  the  Orient,  via 
England."^    On  reaJching  Montreal  he  receive^ 

.  a  letter  from  the  plaintiff  asserting  a  part- 
nership 9,nd  insisting  that  it  be  evidenced 
in  writing  at  once.  The  defendant's  letter 
in  reply  was  evasive,  not  openly  affirming 
the  partnership,  but  not  in  any  way  deny- 
ing the  assertions  in  the  plaintiff's  letter. 
In  June, '  1912,  the  defendant  served  the 
plaintiff  with  a  notice  of  dissolution  of  part- 
nership in  which  he  referred  to^  their  rela- 
tions as  that  of  a  partnership: — ^Held,  that 
the  onus  was  upon  the  plaintiff  to  show  that 
he  had  been  admitted  as  a  partner  in  the 
strict  legal  sense,  and  that  the  indefinite 
use  of  the  term  "partnership"  in  the  cor- 
respondence and  notice  did  not,  in  the  cir- 
cumstances, amount  to  evidence  of  an  agree- 
ment that  there  should  be  a  partnership. 
Disher  v.  Donkvn,  18  B.O.R.  230. 

2.  Co-owners.] — ^Plaintiff  and  the  two 
defendants  Holland  were  real  estate  agents 
in  partnership,  but  entered  into  certain 
investments  on  their  own  account  (aside 
from  the  agency  business)  in  the  purchase 
of  three  lots,  on  account  of  which  they  paid 
down  $294.  Being  unable  to  meet  the  suc- 
ceeding calls  when  due,  they  invited  the 
defendant  Home  into  the  transaction,  he  to 
pay  85  per  cent,  of  the  purchase  money  and 
the  remaining  three  to  contribute  15  per 
cent.,  the  profits  to  be  divided.  Home  took 
over  the  agreements  to  purchase  and  eventu- 
ally received  a  conveyance  of  the  lots. 
There  was  a  verbal  agreement  that  if  a  sale 
could  be  effected  before  the  second  instalment 
of  the  purchase  money  became  due,  and  if 
that  sale  netted  a  profit  of  over  15  per  cent, 
the  old  partnership  should  share  with  Home 
equally  in  the  profits.      This  sale  was  not 


made,  but  four  months  after  the  due  date 
of  the  instalment,  Home  sold  a  half  inter- 
est:— Held,  that  no  partnership  had  been 
proved.  Gordon  V.  Some,  Hpllcmd  and 
Holland,  14  B.O.R.  138;    42  S.C.R.  240. 

3.  Borrower  and  lender.] — ^The  defend- 
ant S.,  desiring  to  buy  out  his  partner  B.  in 
the  stationery  business  in  North  Vancouver, 
received  an  advance  from  the  defendant  D. 
of  $2,150  for  that  purpose,  and  the  sale  went 
through.  A  year  later,  the  $2,150  being 
still  owing,  S.  an(i  D.  signed  a  pArtnership 
agreement  in -duplicate,  each  retaining  one. 
S.  showed  his  (according  to  his  own  evi- 
dence) to  his  banker,  who  was  not  called  as 
a  witness.  Later  D.  indorsed  notes  from 
time  to  time  to  assist  in  carrying  on  the 
business.  Eventually  the  business  failed 
and  D.  claimed  the  $2,150  he  had  advanced 
as  a  creditor,  although  this  amount  had 
been  treated  in  the  partnership  agreement 
as  his  contribution  to  the  capital.  Both 
defendants  testified  that  the  agreement  was 
never  made  operative,  but  was  made  solely 
for  the  purpose  of  protecting  D.  for  his 
advance: — Held,  that  notwithstanding  a 
partnership  agreement  having  been  drawn 
up  and  signed,  the  evidence  showed  there 
was  no  intention  that  there  should  be  a 
partnership.  D.,  therefore,  was  not  liable 
as  a  partner,  and  was  entitled  to  claim  as  a 
creditor.  Kelly,  Douglas  &  Company,  Lim- 
ited V.  Sayle,  19  B.O.R.  93. 

4.  Mining  partnership — ^Whether  agree- 
ment for  equal  shares.] — Plaintiff  having 
discovered  "mineral  flpat,"  communicated 
its  situation  to  the  defendant  upon  a  ver- 
bal agreement  by  the  latter  tnat  in  the  event 
of  his  thereby  discovering  the  ledge-  and 
locating  a  mineral  claim,  the  plaintiff 
should  be  "in  on  it": — ^Held,  that  the  words 
"in  on  it"  imported  an  agreement  to  give 
the  plaintiff  an  interest  in  the  nature  of  a 
partnership  or  co-ownersnip ;  that  in  the 
absence  of  anything  in  a  partnership  con- 
tract to  the  contrary,  the  presumption  of 
law  is  that  the  partnership  shares  are  equals 
and  that  the  contract  was  not  void  for 
uncertainty.      Wells  v.  Petty,  5  B.O.R.  353. 

5.  Division  of  profits.] — ^Tenders  were 
invited  for  certain  municipal  public  works. 
Defendant,  having  already  put  in  a  tender, 

.  met  the  plaintiff,  who  also  proposed  to  ten- 
der for  the  work.  It  was  agreed  between 
them  that  the  defendant  sliould  withdraw 
his  tender  and  put  in  another  at  the  higher 
figure,  and  that  the  plaintiff  should  tender 
at  a  still  higher  price;   that  in  the  event  of 
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the  defendant's  tender  being  aecepted,  the 
proftts  of  the  contract  should  be  equally 
divided  between  them.  The  defendant's 
tender  wfis  accepted.  In  an  action  to  declare 
a  partnership: — Held,  that  the  agreement 
constituted  a  partnership,  and  was  not  void 
as  against  public  policy.  Stevenson  v.  Boyd, 
5  B.CR.  626.  V 

6.  Sufficiency  of  evidence.] — Plaintiff 
alleged  that  the  defendant,  being  his  part- 
ner, bought  land  for  the  use  of  the  partner- 
ship:— ^Held,  on  the  evidence,  that  there  was 
not  sufficient  proof  of  such  "partnership  to 
enable  the  Ccurt  to  declare  the  defendant  a 
trustee  for  the  partnership.  Brown  v. 
Grady,  6  B.C.K.  190.' 

7.  Admissions.] — To  establish  a  partner- 
ship, the  statements  of  one  of  the  alleged 
partners  is  not  admissible  against  the  other. 
British  Oohtmlia  Iron  Works  Co.  v.  Buse, 
4  B.CR.  419. 

8.  Whether  company  has  power  to 
contract  with  an  individual.] — ^The  defend- 
ant company,  having  power  by  its  memor- 
andum of  association,  inter  alia,  to  carry  on 
and  enter  into  contracts  for  the  purposes  "of 
the  business  of  bookbinders,  entered  into  an 
agreement  with  the  plaintiff  whereby  it 
purchased  and  amalgamated  his  book-bin- 
dery business  with  its  owA,  the  joint  concern 
to  be  carried  on  and  profits  and  losses  to  be 
divided  between  the  plaintiff  and  the  com- 
pany in  certain  proportions,  the  plaintiff  to 
be  manager  and  foreman  at  a  salary.  The 
company  not  having  paid  plaintiff  the  pur- 
chase money,  as  agreed,  refused  to  furnish 
proper  accoijnts  or  otherwise  perform,  the 
-stipulations  of  the  agreement.  'In  an  action 
for  a  rescission  of  the  agreement,  an  account, 
payment  and  a  receiver: — ^Held,  that  the 
order  for  accounts' and  a  receiver  should  be 
affirmed,  but  the  coAtraet  rescinded  instead 
of  ordering  a  dissolution.  Qusere,  whether 
the  agreement  constituted  a  partnership  or 
not.  Boedde  v.  The  News- Advertiser  Pub- 
lishing  Compwny,  4  B.CR.  7. 

9.  Pre  -  emption.]  —  Mother  and  sou 
applied,  for  a  pre-emption  of  certain  land 
which  had  been  occupied  by  the  father  pre- 
vious to  his  death,  but  to  which  he  had 
acquired  no  tights  from  the  Crown,  the  land 
having  then  been  reserved  from  settlement. 
The  land  subsequently  was  declared  open  to 
settlers,  and  after  consultation  with  the 
Government  age^it,  it  was  agreed  that  the 
mother  should  apply  for  the  land  as  legal 
representative  of  the  father.  Mother  and 
son  occupied  and  operated  the  land  together. 


until  the  son's  death.  On  the  issue  of  the 
Crown  grant,  all  the  children,  including  the 
son  referred  to,  executed  a  surrender  in 
favour  of  the  mother.  The  son  took  aiid 
held  the  Crown  grant  as  security  for  what 
he  considered  his  rights  under  an  alleged 
understanding  that  the  land  was  to  descend 
to  him  on  the  decease  of  the  mother.  The 
mother  denied  this  understanding.  In  an 
action  by  the  mother  against  the  widow  of 
t^  son  for  the  recovery  of  the  Crown  grant 
the  widow  set  up  a  partnership  between  the 
mother  and  son  in  the  possession  and  opera- 
tion of  the  land: — ^Held,  that  there  had  been 
no  such  partnership  established,  and  that 
the  land  belonged  to  the  mother  free  from 
any  trust  in  favour  of  the  son.  CampheU 
v.  Campbell,  14  B.CR.  354. 


II.  'LlABIMTT  OF  PAETNEES  TO  THIED 

Persons. 
A.  Joint  and  Several  dreditors. 

1.  Separate  bank  accounts — ^Power,  of 
banker  to  draw  on,  ~to  cover  overdraft  of 
firm.] — ^Where  the  members  of  a, firm  have 
separate  private  accounts  with  the  bankers 
of  the  firm,  and  a  balance  is  due  to  the 
bankers  from  the  firm,  the  bankers  have  no 
lien  for  such  balance  on  the  separate 
accounts.  Biohwrds  v.  Bamk  of  British 
North  America,  8  B.CR.  143,  209. 

2.  Joint  creditor,  rights  of.] — A  joint 
creditor  may  maintain  an  action  against 
the  representative  of  a  deceased  partner  and 
the  surviving  partners,  or  theii*  assignees 
for  the  benefit  of  creditors,  and  may  in 
such  action  obtain  an  order  for  accounts,  an 
injunction,-  and  a  receiver.  Hudson's  Bay 
Co:  V.  Green,  1  B.CR.,'  Pt.  I.,  247. 


B.  Power  of  One  Partner  to  Bind  the  Firm. 

1.  Power    to    execute    bill    of    sale.] — 

Where  the  goods  comprised  in  a  bill  of  sale 
are,  within  twenty-one  days  after  execution 
of  the  bill  of  gale,  bona  fide  taken  posses- 
sion of  by  the  grantee,  the  Bills  of  Sale 
Act  does  not  apply,  and  it  is  immaterial 
even  though  the  bill  of  sale  was  given  sub- 
ject to  a  defeasance  not  contained  in  it. 
D,  B.,  A-.  0.  and  T.  G.  W.  carried  on  busi- 
ness in  partnership  as  hardware  merchants 
under  the  name  of  the  Greenwood  Hardware 
Company,  the  money  being  supplied  by  D.  B. 
and  A.  O.  B.,  and  the'  business  being  man- 
aged by  W.      The  firm  became  indebted  to 
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"  both  the  MoClary  Company  and  the  How- 
land  Company,  and  the  latter,  under  threat 
of  commencing  an  action,  obtained,  on  the 
27th  of  Jime,  1900,  a  bill  of  sale  by  way  of 
mortgage  of  all  the  firm's  assets  and  imme- 
diately took  possession,  "the  bill  of  sale 
was  executed  on  behalf  of  the  firm  by  W., 
and  also  by  W.  personally,  D.  B.  and  A.  O.  B. 
both  being  absent.  When  A.  O.  B.  returned 
he  protested  agaii)st  the  execution  of  the 
bill,  of  sale,  but  subsequently  withdrew  his 
protest  and  consented  to  a  sale  of  the  goods 
on  the  understanding  that  plaintiffs  and 
defendants  should  share  pro  rata  in  the  pro- 
ceeds. The  arrangement  that  plaintiffs  and 
defendants  should  share  in  the  proceeds  was 
not  carried  t)ut.  On  the  Z7th  Jtily,  1900, 
the  McClary  Company  ■  recovered  a  judg- 
men;t  in  respect  Of  their  claim  against  the 
firm  and  obtained  judgment  under  Order 
XrV.,  the  judgment  being  entered  up'  against 
p.  B.  and  A./  O,  B.,  and  also  against  the 
Greenwood  Hardware  Company,  although 
not  a  party  to  the  action,  and  an  execution 
issued  was  returned  nulla  bona.  The 
McClary  Company  thereupon  sued  to  have 
the  bill  of  sale  set  aside  on  the  ground  that 
it  -was  fraudulent  and  void  as  being  given 
with  the  intent  to  defeat  and  delay  credi- 
tors, and  that  W.  had  no  authority  to  give 
it  on  behalf  of  the  firm.  Under  an  order 
of  Court  the  goods  were  sold  and  the  pro- 
ceeds paid  into  Court  to  abide  the  result 
,of  the  action.  The  Howland  Company 
recovered  a  judgment  in  January,  1901, 
against  the  firm  for  the  amount  of  its 
indebtedness  to  them,  and  an  execution 
issued  thereunder  was  returned  nulla  bona. 
At  the  trial  in  July,  1902,  Martin,  J.,  dis- 
missed the  plaintiffs'  action,  holding  that 
the  bill  of  sale  was  natji  fraudulent  prefer- 
ence, but  was  given  bona  fide  under  pres- 
sure:— Held,  on  appeal,  aflfiraing  decision 
of  Martin,  J.,  that  the  bill  of  sale  was  not 
a  fraudulent  preference,  but  was  given  bona 
fide  under  pressure.  Per  Hunter,  C.J.,  and 
Drake,  J.:  W.  had  implied  authority  to 
execute  the  bill  of  sale.  Per  Irving,  J.  f  W. 
was  not  the  agent  of  his  partners  to  execute 
the  bill  of  sale,  but  they  had  either  ratified 
his  act  or  become  estopped  from  denying  his 
authority.  Per  Hunter,  C.J. :  The  plaintiffs 
had  no  locus  standi  to  attack  the  bill  of  sal? 
on  the  ground  that  it  was  executed  without 
proper  authority.  Per  Drake,  J.:  The 
McClary  Company's  judgment  against  the 
firm  was  invalid,  and  hence  the  company  had 
no  locus  standi  to  attack  the  bill  of  sale. 


The  MoClary  Mom.  Oo.  v.  B.  B.  JBowUmd, 
Sons  &  Co.,  and  the  Qreemaood  Ea/rdwa/re 
Co.,  9  B.C.R.  479. 

^.  Mining  peurtnership  —  Foreman  — 
Estoppel.] — M.  was  a  member  of  and  held 
a  controlling  interest  in  a  mining  partner- 
ship. He  was  not  formally  appointed  fore- 
man, but  ap'peared  to  have  been  permitted 
to  manage  its  affairs  in  the  matters  in  ques- 
tion, and  appointed  one  G.  superintendent, 
who  ordered  certain  goods  from  M.  for  the 
partnership.  He  also  supplied  other  goods 
to  the  partnership,  accounts  for  which  were 
passed  at  a  regular  meeting  of  the  partner- 
ship :  —  Held,  afSrming  the  registrar's 
certificate  made  upon  taking  the  accounts 
under  the  decree  allowing  the  items  to  M., 
that  sec.  126  of  the  Act  does  not  pre- 
clude a  mining  partnership  from  contract- 
ing liabilities  otherwise  than  upon  the  order 
of  a  duly  appointed  foreman.  JThat  as  to 
the  items  passed  at  meetings  of  the  partner- 
ship, it  was  estopped  from  disputing  its 
liability.     Gray  v.  McCalVum,  5  B.C.R.  462. 


G.  Ratification. 

Authority  of  partner  to  execute  bill  of 
sale.] — ^Where  the  goods  comprised  in  a 
bill  of  sale  are  within  twenty-one  days  after 
execution  of  the  bill  of  sale  bona  fide  taken 
possession  of  by  the  grantee,  the  Bills  of 
Sale  Act  does  not  apply,  and  it  is  imma- 
jierial  even  though  the  bill  of  sale  was  given 
subject  to  a  defeasance  not  contained  in  it. 
D.  B.,  A.  O.  B.  and  T.  G.  B.  carried  on  busi- 
ness in  partnership  as  hardware  merchants 
under  the  name  of  Greenwood  Hardware 
Company,  the  money  being  supplied  by  D.  B. 
and  A.  O.  B.,  and  the  business  being  man- 
aged by  W.  The  firm  became  indebted  to 
both  the  McClary  Company  and  the  How- 
land  Company,  and  the  latter,  imder  threat 
of  commencing  action,  obtained  on  the  27th 
of  June,  1900,  a  bill  of  sale  by  way  of  mort- 
gage of  all  the  firm's  assets,  and  immedi- 
ately took  possession.  The  bill  of  sale  was 
executed  on  behalf  of  the  firm  by  W.,  and 
also  by  W.  personally,  D.  B.  and  A.  O.  B. 
both  being  absent.  When  A.  O.  B.  returned 
he  protested  against  the  execution  of  the 
bill  of  sale,  but  subsequently  withdrew  his 
protest  and  consented  to  a  sale  of  the  goods 
on  the  understanding  that  plaintiffs  and 
defendants  should  share  pro  rata  in  the  pro- 
ceeds. The  arrangement  that  plaintiffs  and 
defendants  should  share  in  the  proceeds  was 
not  carried  out.     On  the  27th  of  July,  1900, 
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the  McClary  Coiapany  recovered  a  judgment 
in  respect  of  their  claim  against  the  firm 
and  bbtained  judgment  under  Order  XIV., 
the  judgment  being  entered  up  agains,t  D.  p. 
and  A.  O.  B.,  and  also  against  the  Green- 
wood Hardware  Company,  although  not  a 
party  to  the  action,  and  an  execution  issued 
was  returned  nulla  bona.  The  MoClary 
Company  thereupon  sued  to  have  the  bill  of 
sale  set  aside  on  the  ground  that  it  was 
fraudulent  and  void,  as  being  given  with  the 
intent  to  defeat  and  delay  creditors,  and  that 
W.  had  no  authority  to  give.it  on  behalf  of 
the  firm.  Under  an  order  of  Court  the  goods 
were  soI,d  and  the  proceeds  paid  into,  the 
Court  to  abide  the  result  of  the  action.  The 
Howland  Company  recovered  a  judgment  in 
January,  1901,  against  the  firm  for  the 
amount  of  its  indebtedness  to  them,  and  an 
execution  issued  thereunder  was  returned 
nulla  bona.  At  the  trial  in  July,  1902, 
Martin,  J.,  dismissed  the  plaintiff's  action, 
holding  that  the  bill  of  sale  was  not  a 
fraudulent  preference,  but  was  given  bona 
fide  under  pressure: — Held,  on  appeal, 
aflSrming  decision  of  Martin,  J.,  that  the 
bill  of  sale  was  not  a  fraudulent  preference,, 
but  was  given  bona  fide  under  pressure.  Per 
Hunter,  O.J.,  and  Drake,  J. :  W.  had  implied 
authorityi  to  execute  the  bill  of  sale.  Per 
Irving,  J.:  W.  was  not  the  agent  of  his 
partners  to  execute  the  bill  of  sale,  but  they 
had  either  ratified  his  act  or  become 
estopped  from  denying  his  authority.  Per 
Hunter,  C.J. :  The  plaintiffs  had  no  locus 
standi  to  attack  the  bill  of  sale  on  the^ 
ground  that  it  was  executed  without  proper 
authority.  Per  Drake,  J.:  The  McOlary 
Company's  judgment  against  the  firm  was 
invalid,  and  hence  the  company  had  no  locus 
standi  to  attack  the  bill  of  sale.  The 
MoOla/ry  McmMfaoturmg  Co.  v.  B.  8.  How- 
:  land,  Sons  &  Company,  a/nd  the  Greenwood 
Ea/rdijoare  Oojnpg/ny,  9  B.C.R.  479., 


III.  Relations  of  Paetnees  intee  se. 

A.  Partnership  Property  and  Separate 
Property/. 

1.  Right  of  partner  who  has  allowed 
his  license  to  expire  to  share  in  proceeds 
of  sale  of  mineral  claim.] — ^If  a  partner  in 
a  mineral  claim  makes  an  agreement  for 
sale  thereof  with  a  third  party,  another 
partner  does  not  forfeit  his  share  in  the 
proceeds  of  such  sale  merely  because  his  free 
miner's  certificate  was  allowed  to  lapse  after 


the  making  of  the  agreement.     MoNerhamie 
V.  Archibald,  6  B.C.R.  260. 

2.  Government  salary.] — While  C.  and 
M.  were  in  partnership  as  architects,  M. 
received  an  appointment  front  ihe  Dominion 
Government  as  supervising  architect,  and 
clerk  of  the  works  in  connection  with  a 
Government  building  being  erected  in  Nelson, 
and  for  a  time  M.  paid  tbe  salary  of  the 
office  into  the  partnership  funds.,  M.  after- 
wards notiflled  C.  that  the  partnership  was  , 
at  an, end  and  thereafter  refused  to  account 
for  the  salary.  C.  sued  for  a  declaration  that 
he  was  entitled  to  hialf  the  salary  sinpe  the 
dissolution: — ^Held,  that  even  if  it  were 
agreed  that  the  appointment  should  be  for 
the  benefit  of  the  firm,  the  plaintiff  would 
not  have  any  righlJ  to  share  in  the  salary 
after  dissolution  unless  there  was  a  special 
agreement  to  that  effect.  Cane  v.  Mao- 
Donald,  10  B.C.R.  444. 

3.  Attempted  exclusion  of  partner.]  — 
An  agreement  was  entered  into  between  two 
creditors  of  a  partnership  concern  and  the 
executors  of  a  deceased  partner  that  on 
the  recovery  of  a  certain  sum  of  money  due 
the  partner  it  should  be  divided :  two-thirds 
to  the  said  creditors  and  "pne-third- to  the 
daughter  of  the  partner.  In  an  action  by 
another  partner : — ^Held,  that  the  plaintiff 
was  entitled  to,,  the  one-third  retained  by 
the  executors  for,the  benefit  of  the  daughter. 
Oppenheimer  v.  Sweeny,  13  B.C.R.  117. 


B.  Rights  After  Dissolution. 

1 .  Dominion  official — Salary — Receiver 
— ^Appointment  —  Partnership  in  —  Right 
to  share  in  salary  ceases  on  dissolution.] 

— ^While  C.  and  M.  were  in  partnership  as 
architects,  M.  received  an  appointment  from 
the  Dominion  Government  as  supervising 
architect  and  clerk  of  the  works  in  connec- 
tion with  a  Government  building  being 
erected  at  Nelson,  and  for  a  time  M.  paid 
the  salary  of  the  office  into  the  partnership 
funds.  M.  afterwards  notified  C.  that  the 
partnership  was  at  an  end,  and  thereafter 
refused  to  account  for  the  salary.  C.  sued 
for  a  declaration  that  he  was  entitled  to 
half  of  the  salary  since  the  dissolution  and 
asked  that  a  receiver  be  appointed  of  it,  and 
also  of  the  book  debts  of  the  firm,  which  he 
alleged  M.  had  been  collecting  and  not 
accounting  fori — ^Held,  that  even  if  it  were 
agreed  that  the  appointment  should  be  for, 
the  benefit  of  the  firm,  all  the  partners 
would  not  have  any  rig&t  to  share  in  the 
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salEtry  after  the  dissolution  of  the  firm 
unless  there  was  a  special  agreement  to  that 
effect.  Gme  v.  MaeDonald,  9  B.C.E.  297; 
10  B.C.R.  444. 

2.  Continuance  after  expiry  of  term.] 
— ^A  deed  providing  for  a  partnership  dur- 
ing seven  years  from  its  date  provided  for 
purchase  by  the  survivors  of  the  share  of  a 
deceased  partner,  with  a  special  provision 
that  if  one  partner,  should  die,  the  value  of 
his  share  should  be  subject  to  a  discount  of 
20  per  centum.  After  the  seven  years  had 
expired,  the  partners  continued  the  business 
by  verbal  agreement  for  an  indefinite  period, 
and  -v^ile  it  so  continued  K.  died: — ^Held, 
that  even  if  the  parties  h^^d  not  admitted 
that  the  business  was  continued  under  the 
terms  of  the  partnership  deed,  such  terms 
would  still' govern,  as  thetre  was  nothing  in 
the  deed  repugnant  to  a  partnership  at  will ; 
that  the  surviving  partners  had,  therefore, 
a  right  to  purchase  the  share  of  K;  and  to 
be  allowed  the  deduction  of  20  per  centum 
therefrom ;  -  and  that  in  the  absence  of  any 
^stipulation  in  the  deed  to  the  contrary,  the 
goodwill  of  the  business  and  K.'s  interest 
therein  should  be  taken. into  account  in  the 
valuation  to  be  made  for  such  purpose. 
OolUster  v.  Hilien,  30  S.C.R.  459. 


IV.   I/BGAL  PBOOBEDINGS. 

New   firm   suing   in   old   firm   name.] — 

K.  Jn  1895  gave  two  promissory  notes  to 
the  firm  of  Lenz  &  Leiser,  and  in  1896  one 
member  of  the  firm  died,  and  the-  partner- 
ship business  was  continued  imder  the  same 
firm  name  by  the  surviving  partner  and  the 
dead  partner's  widow.  "  In  1898  the  firm 
sued  K.  on  the  notes,  and  he  was  arrested 
on  a  writ  of  ca.  re.,  the  affidavit  leading  to 
the  order  being  made  by  the  surviving  part- 
ner, who  swore  that  he  was  a  member  of  the 
firm  of  Lenz  &,  Leiser,  and  that  K.  was 
indebted  to  the  firm  on  the  notes,  but  no 
mention  was  made  of  the  notes  having  been 
given  to  the  old  firm: — ^Held,  on  a  summons 
to  discharge  the  defendant  from  custody, 
that  the  affidavit"  was  insufficient,  as  it  did 
iaot  disclose  that  the  firm  of  Lenz  &  Leiser 
is  a  new  and  different  firm  from  that  in 
existence  when  the  cause  of  action  occurred. 
Lensi  d  Leiser  v.  Kirschberg,  6  B.C.R.  533. 


V.  Eegisteation. 

Effect  of  failure  to  register.] — ^Plaintiff 
sued  the.  defendant  for  a  balatfee  due  on  a 


printing  contract.  Plaintiff  carried  ,  on 
business  under  the  name  of  the  Victoria 
Printing  and  Publishing  Company,  during 
the  term  of  the  said  contractj  until  after  his 
action  was  launched,  and  in  excess  of  a 
period  of  three  months,  without  having 
complied  with  Jhe  provisions  of  sees.  74  and 
75  of  the  Partnership  Act,"  which  requires 
(sec.  74)  every  person  trading  alone  under 
a  finn  or  company  name  implying  a  plu- 
rality of  partners  to  file  a  declaration  to 
that  effect  with  the  Registrar  of  the  County 
Court  of  the  county  in  which  the  business  is  . 
being  conducted,  and  (sec.  75)  that  such 
declaration  shall  contain  certain  particulars 
and  be  filed  within  three  months  of  the 
adoption  of  such  firm  or  company  name. 
Defendant  contended  that  plaintiff's  action 
was  barred  by  his  non-compliance  with  secs^- 
74,  75  and  76,  and  that  he  therefore  could 
not -enforce  the  contract: — ^Held,  that -while 
the  plaintiff  came  within  the  wording  of 
the  statute,  and  became  liable  for  the  pen- 
alty provided  for  not  registejring,  yet  the 
penalty  is  imposed  for  something  not  con- 
templated by  the  contract  in  this  ease,  and 
he  was  therefore  entitled  to  recover.  Smith 
V.  Finch,  12  B.C.E,.  186. 

See    CONTEACT. 

See  Mines  and  MiSebals. 
See   Pbactice. 


PATENT. 

I.  Ikebingement,  754. 

A.  In  general,  754. 

B.  Actions  for,  practice  in,  755. 


I.   INFEINQEMENT. 

A.  In  General. 

1.  Essence  and  substance.] — A  patent 
for  a  mechanical  combination,  which  pro- 
duces a  new  result,  is  infringed  if  the  com- 
bination is  taken  in  essence  and  in  sub- 
stance. Short  V.  Federation  Brand  SaVmon 
Canning  Company,  7  B.C.E.  197;  31  S.O.E. 
378. 

2.  Essence  and  substance.] — A  patent 
for  a  mechanical  combination  is  not 
infringed  unless  the  combination  is  taken 
in  essence  and  in  substance.  Jones  v.  Gal- 
braith  and  Sons,  9  B.C.B,.  521. 
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'    B.  Actions  Wor,  Pra&tice  in. 

\.  Issue  of  writ.] — in  an  action  for 
damages  for  infringement  of  a  patent,  the 
writ*  need  not  be  issued  aut,of  the  registry 
nearest  the  place  of  resilience  or  business  of 
the  defendan;t8)  but  see.  30  of  the  Patent 
Act  is  complied  with  if  th^  venue  is  laid  at 
the  place  of  such  registry.  Bhort  \.  Feder- 
ation Brand  Salmon  Cammng  Compamy,  6 
B.CR.  385. . 

2.  Venue.] — In  an  action  against  a  com- 
pany for  infringement  of  a  patent  the- venue 
should  be  laid  at  the  place  of  the  registiry 
which  is-  nearest  the  head  office  of  the  com- 
pany. Short  V.  Federation  Brofnd  Salnum 
OoTCwmif  Co.,  6  B.C.E.  436. 


PA'yMENT. 

See    CONTBACT. 


PERJURY. 

3  CbiMinal  Law. 


PERSONA  DESIGNATA. 

1.  Deputy  regiitfiir*] — An  order  directed 
the  examination  of  a  witness  de  bene  -esse 
before  "the  ■  registrar  of  this  Qpurt."  The 
legistjrar  not  being  a,ble  to  take  the  examina- 
tion,, the  witness  was  examined  before  the 
deputy  registrar  of.  the  Court.  By  the 
Supreme  CpiJO-t  Act, '  C.S.B.C.  1888,  o.  31,- 
sec.  2,  "The  district  registrar ,  shall  feclude, 
any  deputy  of  such  registra*": — •Seld,'that 
the  nomination  of  the  registrar  by  the  order 

~to  take  the  examination  was  not  as  "persona 
designata,"  but 'as  registrar,  and  that  the 
deputy  ^registrar  was  competent  to  act  for 
hirii  thereon.  Richards  v.  Ancient  Order 
of  Forested,  5  B.C.R.  59. 

2.  Appeal  from  Court  of  Revision.] — 
The  judge  to  whom  jurisdiction  to  entertain 
an  appeal  from  the  Court  of  Revision  is 
given  by  sec.  137  of  the  Municipal,  Clauses 
Act  (S.B.C.  1906,  c.  32)  is  person'a  defiig- 
nata.  Oity  of  Sloca/n  v.  Canadkm  Pacific 
RaiVway  Company,  14  B.C.E..  1:12. 


PERSONAL  REPRESENTATIVE. 

See  ExECUTOB  and  Administeatoe. 


PETITION  OF  RIGHT. 

I.  Is  Qethe&al,  ,756i  ' 
II.  Natdbe  and  Stjbjbot  MA'KralK^  756. 
III.  Fbocedubg  and  Conditions  ow  Reuei', 
757. 


I.  In   GENEBAIi. 

1.  Statutory  duty  to  submit.] — Under^ 
the  Crown  Procedure  Act,  sec.  4,  it  is  the 
duty  of  the  Provincial  Secretary  to  submit 
to  the  Lieutenant-Governor  a  petition  left 
with  him  as  tljerein  directed  for  that  pur- 
pose. His ,  definite  refusal  to  do  so  gives 
the  petitioner  a,  cause  of  action  involving 
damages."  Norton  V.  Ftdton,  12  B.C.R.  476 ; 
39  S.C.R.  202;    1908,  A.C.  451, 

2.  Refusal.] — rAfter  a  decisive  refusal  to 
submit  the  petition  has  been  madej  the  right 
of  action  vests  at  once,  and  the  fact  that  a 
submission  was  duly  made  after  the  insti- 
tutibn  of  th&  action  is  not  an  answer  to  the 
plaintiff's  claim.     Ibid.. 


II.  Natuee  and  Subject  Hattee. 

1.  Crown    grant  ^-(Proper    remedy    to 

obtain.  ]-^Mandflaiu^  does  not  lie  to  coiiipel 
the  Chief  Oompissipner  of  Lands  and  Works 
to  issue  a  Grown  grant;  the  remedy  is  by 
petition  of  right.  ClarJce  v.  The  Chief 
Commissioner^  v)f  Lands  and  Works,  1  !B.C.1R., 
Pt.  II.,  328.     .  '.       - 

Z.  Lo&us  standi  of  suppliant.]  7 — Sup 
pliant  applied  to  be  allowed  to  purchase 
certain  land  "under  seo!  31  of  the  Land  Act, 
tendering  the  proper  amount  therefor.  The 
application  was  refused  on  the  ground  that 
the  lands  had  been  granted, to  the  railway, 
company.  The'  suppliant  alleged  that  such 
grant  was  Illegally  issued  and  void,  and. the 
Crown  allowed  a  petition  of  _  right  to  be 
brought: — ^Held,  dismissing  the  petition, 
that  the  suppliant  had  no  locus  standi  to 
obtain  any  relief.  Mall  v.  The  Queen  and 
the  Kaslo  and  Slocan  Ry.  Co.,  7  B.C.R.  89, 

480.; 

3.  Agent  for  government;  — -  Special 
delegate  —  Remuneration.]  — Suppliant,  a 
member  of  Domihioil  Parliament,  was 
appointed  by  order-in-councll  { 14th  October, 
1880).  as~speci^l  agent  for  the  Province  at 
Ottaw:a.  Another  order,  of  same  date,  pro-, 
vided  for  "payment  of  expenses  Aeoessarily 
incurred."  On  30th  March,  1881,  suppliant 
went,  at  the  request  of  Provincial"  Govern- 
ment,, as   delegate  to   London,  to   support 
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prayer  of  petition  from  British  Columbia 
Legislative  Assembly  to  the  Queen.  All 
expenses  of  suppliant  were  allowed  and  paid. 
On  a  petition  for  pstyment  for  services: — 
Held,  that  as  the  positions  were  honorary,; 
and  as  contracts  were  silent  as  to  remunera- 
tion for  services,  he  could  not  recover. 
OeCqsmos  v.  TTie  Queen,  1  B.C.R.,  Pt.  II., 
26. 


HI.  Procedube  and  OoifDITiOIIS  OF  KELIBI'. 

1.  Counterclaim.] — There  cannot  be  a 
counterclaim  to  a  petition  of  right.  Spiers 
V.  Queen  and  Gorlould,  4  B.C.R.  388. 

2.  Mineral  claim — ^Petition  of  right  to 
obtain  Grown  grant — Lache^.] — The  Min- 
eral Ordinance,  1869,  provides  that-holders 
.of  a  prospecting  license  for  coal  may  select 
for  purchase  a  portion  of  the  lands  included 
in  their  license.  Upon  compliance  with  the 
terms  and  conditions  of  the  Act,  the  lice'nsees 
are  entitled  to  claim,  a  Crown~grant  of  the 
selected  lands.  The  petitioners  held  a  pros- 
-pecting  license  for  coal  over  2,500  acres  of 
land,  and  applied  for  a  Crown  grants     In 

,  support  of  their  claim  they  relied  on  a  cer- 
tificate of  the  Assistant  Commissioner  of 
Lands  and  Works  that  they  ha,d  posted 
notices  of  their  application,  and  that  no 
"objection  to  the  issue  of  a  grant  had  been 
substaritiated : — ^Held,  (1)  that  the  certifi- 
cate was  not  in  acordance  with  the  Act; 
Held,  (2)  that  the  certificate  of  An  Assistant 
Commissioner  was  not  conclusive  evidence 
of  compliance  with  the  statutory  conditions, 
and  the  presumption  arising  from  the  cer- 
tificate could  be  rebutted  by  evidence  to  the 
contrary.  It  was  contended  that  the  Lands 
and  Works  Department  having  received  the 
certificate  without  objections,  and  not  hav' 
ing  cancelled  the  license  under  the'  provi- 
sions of  the  Mineral  Ordinance  Amendment 
Act,  1873,  had  waived  the  performance  of 
the~ terms  and  conditions  of  the  Act: — ^Held, 
that  the  department  could  not  waive  the 
performance  of  condition^  imposed  by  the 
Legislature.  The  petitioners'  application 
for  a  Crown  grant  was~  made  in  1874,  but 
they  did  not  prospect  or  work  the  land,  or 
take  furthep  steps  in  support  of  their  claim 
till  1882,  and'  in  the  meantime  the  lands 
had  increased  in_  value : — ^Held,  that,  in  a 
proceeding  to  enforce  specific  performance 
by  the  Crown,  unreasonable  delay  on  the 
part  of  the  petitioners  is  fatal  to  the  appli- 
cation. Peak  and'  oihers,  petitioners  v.  The 
Queen,  respondent,  1  B.C.R.,  Pt.  n.,  11. 


PHARMACY  ACT. 

See'  MiDicrNE. 


PLEADING. 

I.  In  Genebai,  758.  ' 
■     II.  Pabties,  760. 

A.  Repfesentative  pa/rtiei,  760. 

B.  Substituting  right  plaintiff,   760. 
O.  Joinder  of  parties,  760. 

1.  Plaintiffs,  760. 

2.  Defendants,  761. 

D.  Third  party  proceedings,  765. 

E.  Practice,  766. 

III.   JOINDBB  OF  CaTJSES   OF  ACTION,   766. 

rv.  Statement  of  Claim,  767. 
V.  Defence,  768. 

A.  In  jeweraJ,  "768. 

B.  Special  defences,  768. 

VI.    COUNTEBCLAIM,  769. 

Vn.  Paeticulabs,  769. 
VIII.  Amendment,  772. 

A.  Writ  of  summons,  772. 

B.  Pleadings,  773. 
G.  Judgment,  774. 

D.  Service  of  amended  writ,  774. 
IX.  Condition  Precedent,  775.  - 
X.  Demiieeee,  Pboceedings  in  Ijeu  of: 
Stbiking  Out  -Pleadings  and 
Allegations,  775. 
XL  Admissions,  778. 

I.  In  Genebal. 

1.  Point  of  law  not  raised  in  pleadings.] 

— ^The  objection  that  upon  the  evidence  the 
act  complained  of  was  not  done  by  the  ser- 
vant in  the  course  and  within  the  scope  of 
his  employment  by  defencUints,  and  was 
unauthorized  by  them,  is  not  open  to  defend- 
ants upon  motion  for  a  nonsuit,  unless  they 
pleaded  it*s  a  defence.  Adams  y.  National 
Electric  Tramway  and  Lighting  Co.,  3 
B.C.R.  199. 

2.  Issue  not  raised  in,  pleading.] — 
Where  it  is  sought  to  sustain  an  appeal  on 
an  issue  outside  ^e  record,  on  the  ground 
that  nevertheless  it  was  an  issue  fought  ouf 
in  the  course  of  the  trial,  it  must,  particu- 
larly in  a  charge  of  fraud,  appear  that  the 
attention  of  the '  Court  and  the  adversary 
was  directed  to  the  fact  that  such  an  issue 
was  being  raised,  otherwise  a  waiver  of  the 
necessity  for  a  formal  pleading  will  not  be 
assumed.  Tanghe  v.  Morgan,  11  B.C.U.  76; 
2  M.M.O.  178. 

3.  Judgment  not  supported  by  plead- 
ings.]— ^Plaintiff  brought  an  action  alleging 
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in  the  statement  of  claim  that  defendant 
had  agreed  "to  refrain  from  practising  as 
a  physician,"  and  that  he  had  not  ceased  to 
practice  "as  he  had  agreed  to."  Thejelief 
sought  was  an  injtinction  "to  restrain 
defend^int  from  practising."  Defendant 
admitted  that  he  had  agreed  "not  to  open 
an  office  nor  have  one  for  the  practice  of 
medicine."  At  the  trial  plaintiS's  evidence 
was  directed  to  proving  that  defendant  in 
breach  of  tie  agreement  did  "open  and  have 
an  office,"  and  the  defendant  relying  on  the 
pleadings,  which  had  not  ^e^  amended, 
offered  no  evidence.  Judgment  was  given 
restraining,  defendant  from  opening  or  hav- 
ing an  office: — ^Held,  on  appeal,  that  the 
judgment  was  not  supported  by  the  plead- 
ing^, and  must  be  set  aside.  King  v.  Wil- 
son, u"b.G.R.  109.      • 

4.  Denial  of  allegation  not  pleaded.] — 
A  specific  denial  in  the  defence  of  an  alle- 
gation that  the  plaintiff  should  have,  but 
neglected  to  plead  in  an  action  for  damages 
under  the  Employers'  Liability  Act,  cures 
the  defect,  if  the  issues  are  thereby  defined 
in  the  pleadings  with  sufficient  clearness 
for  the  trial.  Cook  v.  Newport  Timber 
Oompmy,  18  B.C.R.  62i. 

5.  Mining    cases  —  Particularity.] — ^In 

mining  cases  if  the  defendant  wishes  to 
rely  on  defects  in  the  plaintiff's  location 
he  must  set"  them  forth  specifically  in  his 
pleading.  Aldous  v.  Hall  Mines  Co.,  6 
B.C.R.  394. 

6.  Ratification.] — Where  a  contract  is 
attacked,  the  ratification  must  be  pleaded 
before  evidence  of  it  can  be  admitted.  Har- 
per V.  Cameron,  2  B.C.R.  365. 

7.  Pleading  fraud.] — ^Where  a  judgment 
has  been  obtained  by  fraud,  the  Court  has 
jurisdiction  in  a  subsequent  action  brought 
for  that  purpose,  to  set  the  judgmient  aside. 
Plaintiff  sued  to  set  aside  a  jlidgment 
recovered  against  him  and  alleged  in  the 
statement  of  claim  "the  plaintiff  believes 
and  charges  the  fact  to  be  that  no  service 
of  the  writ  of  summons  in  the  said  action 
was  ever' made  upon  him,  and  ttiat  the  said 
liability  of  the  plaintiff  to  defendants  and 
eb-insurer  was  satisfied  and  discharged 
either  prior  or  subsequent  to  the  institu- 
tion of  said  action  as  defendants  well  knew 
at  the  time:  Held,  dismissing<  an  appeiil 
from  the  order  of  Drake,  J.,  dimissing  the 
action:  Per  Hunter,  C.J.:  Fraud  was  not 
alleged  in  the  statement  of  claim.  Per 
Martin  and  Morrison,'  J. J..:  Fraud  was 
alleged — ^but,  per  Martin,  -  J. :     There  was 


no  positive  averment  of  the  recovery  of 
judgment  against  plaintiff  which  was  essen- 
tial.   Mohwrds  v.  WUUams,  11  B.O.R.  122. 

8.  Statute.]  —  Where  there  are  two 
statutes,  the  short  titles  of  which  are  iden- 
tical, a  party  pleading  one  of  them  should 
make  it  appear  clearly  on  which  Be  relies, 
but  he  need  not  plead  the  particular  s^iStien. 
Kirh  V.  Kwhlcmd,  6  B.tl.R.  442. 

9.  Sale  of  goods.] — ^In  an  action  for 
the  price  of  goods,  damages  for  non-accept- 
ance cannot  be  recovered  where  there  is  no, 
alternative  claim  therefor.  Bells,  Ltd.  v.- 
Thomson  Stationery  Oompamy,  19  B.C.R. 
400. 


II.  Pabtdbs. 

A.  Representative  Parties. 

Trustees.  ]^ — ^Trustees  are  entitled  to  sue 
in  their  own  names  without '  joining  their 
cestui  qui  trustent  as  parties.  Smith  v. 
Mitchell,  .3  B.C.R.  450. 


B.  Substituting  Bight  Plaintiff. 

.  1.  Bona  fide  mistake.] — ^While  plaintiff's 
attorney-in-fact  was  pressing  a  claim  on 
his  behalf,  plaintiff  died  abroad.  Before 
proof  of  his  death  was  produced  the  writ 
herein  was  issued.  After  proof  of  death, 
and  probate  granted,  an  application  "was 
made  to  substitute  the  executor  as  plaintiff: 
— ^Held,  that  there  had  been  a  bona  fide 
mistake  in  naming  the  proper  plaintiff,  and 
that  th^  substitution  of  the  executor  was 
necessary  for  the  determination  of  the 
question  involved.  Bakha  Ram  v.  Tirm, 
16  B.C.R.  317, 

2.  On  i^peal.]— Where  an  action  was 
brought  by  a  joint  stock  company  as 
assignee  for  the  creditors  of  an  insolvent, 
and  the  Court  of  Appeal  affirming  the  deci- 
sion of  the  lower  Court,  held  that  a  com- 
pany could  not  fill  such  an  office,  the  Court 
refused  to  substitute  a  natural  person  as 
plaintiff.  Colonial  Development  Co.  v. 
Beach.  19  B.C.R.  247. 


0.  Joi/nder  of  Parties. 

1.  Plaintiffs. 

I.  Consent.] — ^A  power  of  attorney  to 
sue  for  and  recover  money  due  under  a 
judgment  does  not  authorize  the  attorney 
to   consent   on  behalf   of   his   principal   to 
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bemg  joined  as  plaintiff  in  another  action. 
Biil  V.  BambVy,  12  B.O.R.  253. 

2.  Receivers  and  beneficiaries.] — ^Trus- 
tees  having  refused  to  bring  an  action  to 
recover  funds  of  the  estate,  certain  of  the 
beneficiaries  brought  the  action  in  their 
own  names  and  obtained  an "  order  remov- 
ing the  trustees  and  appointing  a  receiver 
in  their  place,  with  leave  to  substitute  the 
receiver  as'  plaintiff.  He  was  substituted 
accordingly  by  a  subsequent  order.  Neither 
of  the  above  orders  was  appealed  from,  but 
at  the  trial  the  defendants,  while  not  object- 
ing to  the  receiver  as  plaintiff,  objected 
that  there  was  no  cause  of  action  in  him, 
whereupon  one  of  the  beneficiaries  prev- 
iously struck  out  asked  to  be  joined  as 
plaintiff: — Held,  that  the  action  should  be 
carried  on  in  the  tiames  of  the  receiver  and 
one  of  the  beneficiaries,  with  leave  to  any 
of  the  other  beneficiaries  to  apply  to  be 
added  as  plaintiffs.  Shalleross  v.  Garesohe, 
5  B.O.K  320. 

3.  Joinder  of  causes  of  action  after 
Quashing  of  conviction.]' — ^Where  several 
persons  are  fined  in  one  summary  convic- 
tion which  had  been  quashed,  they  may  not 
sue  "jointly  to  recover  the  fines  paid,  but 
must  bring  separate  actions.  The  only 
groimd,  of  prohibition  to  an  inferior  Cburt 
is  that  it  la  exceeding  its  jurisdiction. 
Five  Ohvnamen  v.  The  Corporation  of  the 
City  of  New  Westminster,  2  B.C.lt.  168. 


2.  Defendants. 

1 .  Action  against  a  municipal  corpora- 
tion and  the  members  of  the- council  for 
improper  diversion   of  corporate  funds.] 

— In  a  suit  by  a  ratepayer  against  a  muni- 
cipal corporation  for  the  unlawful  diver- 
sion of  corporate  funds,  both  the  corpora- 
tion and  the  members  thereof  responsible 
for  the  illegal  action,  should  be  parties 
defendant.  ^Elvmrthy  v.  Yictoria  Corpora- 
tion, 5  B.C.R.  123. 

,  2.  Joint  claimants  of  mineral  claim.] 
— All  claimants  under  the  Mineral  Act  to 
any  part  of  the  ground  covered  by  the  min- 
eral -claim  of  a  plaintiff  may  be  made 
defendants  to  an  action  by  him  to  enforce 
an  adverse  claim  by  him,  against  any  one 
of  such  claimants.  Dunlop  v.  Haney,  6 
B.C.R.  169;    1  M.M.C.  232. 

3.  Partners.] — ^A  chamber  order  allowed 
plaintiffs  to  amend  the  writ  and  statement 
of  claim  by  adding  as  defendant  "L.  and  C. 
carrying  on  business  with  defendant  under 


the  name  of  the  P.  P.  Co.  and  the  said  P.  P. 
Co.": — Held,  on  appeal,  that  the  order 
should  be  varied  by  striking  out  the  words 
"and  the  said  P.  P.  Co."  Chong  v.  McMor- 
ram,  8  B.C.R.  261. 

4.  Joint  tort  feasors.] — ^The  statements 
of  claim  were  so  drawn  as  to  charge  the 
two  different  defendants  with  separate  acts 
of  negligence,  causing  damage  to  the  plaint- 
iff. It  appeared,  however,  from  the  facts 
alleged,  that  if  the  actions  lay  at  all,  the 
two  defendants  each  contributed  to  the 
injury  in  such  manner  as  to  make  them 
joint  tort  feasors: — Held,  that  the  plaint- 
iffs were  entitled  so  to  join  the  defendants. 
Bowness  v.  The  City  of  Victoria  and  the 
Consolidated  Railway  Company;  Gordon  v. 
The  City  of  Victoria  and  the  Consolidated 
Railway  Company,  5  B.C.R.  503. 

Si.  Joint  tort  feasors.] — ^A  defendant  in 
an  action  of  tort  has  no  right  to  an  order 
to  add  other  parties  as  co-defendants  upon 
the  groxmd  that  they  are  also  responsible 
to  the  plaintiff.  Such  persons  might  be 
added  as  third  parties  under  sec.  22,  sub- 
sec.  108  (f),  of  the  Municipal  Act  Amend- 
ment Act.  Holmes  v.  The  Corporation  of 
Victoria,  4  B.C.R.  567.  ^ 

6.  Joint  tort  feasors.} — -^Plaintiff  suing 
the  defendant  qorporations  for  ~  damage  -to 
his  land  by  reason  of  the  construction  by 
the  municipal  corporation  of  certain 
embankments  and  obstructions  and  the 
building  by  the  railway,  company  of  a  car 
barn  whereby  a  watercourse  on  plaintiff's 
land  was  obstructed  or  its  capacity  dimin- 
ished, and  the  water  coiild  get  away  freely, 
the  defendant  municipal  corporation  applied 
for  an  order  directing  the  plaintiff  to"  elect 
as  to  which  M  the  defendants  he  should 
abandon  and  which  he  should  proceed 
against: — Held,  that  as  the  defendant  cor- 
porations were  ,  alleged  to  be  joint  tort 
feasors  they  could  properly  be  joined  in  one 
action.  Timms  v.  The  Corporation  of  the 
City  of  Vancouver  and  the  British  Columbia 
Electric  Railway  Company,  Ltd.,  15  B.C.R. 
336. 

7.  Joint  tort  feasors.] — When  two  com- 
panies have  supplied  each  a  tug  to  tow 
a  s14p,  and  in  the  course  of  the  towage, 
an  accident  has  happened  due  to  the  negli- 
gence of  both  tugs,  both  companies  may 
be  joined  as  defendants.  Sewell  v.  B.  G. 
Towing  Co.,  9  S.C.R.  527. 

8.  Separate  torts.]  — The  statement  of 
claim  was  so  drawn  as  to  charge  the  two 
different  defendants  with  separate  acts  of 
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negligence  causing  damage  to  the  plaintiff. 
It  appeaired,  however,  from  the  facts 
alleged,  that,  if  the  action  lay  at  ^1,  the 
two  defendants  each  contributed  to"  the 
,  injury  in  such  manner  as  to  make  them 
joint  tort  feasors.  An  application  by  one 
of  the  defendants  to  stay  all  proceedings,  in 
the  action  unless  the  other  defendant  was 
struck  «ut,  was  dismissed.  Bowness  v.  The 
City  of  Victoria,  and  the  Consolidated  Bail-, 
way,  Oompany,  5  B.C.E.4  185,/  503. 

9.  Separate  torts.] — in  ah  action  against 
the  supposed  '.(Swner  of  a  building  for 
injuries  caused  by  the  fstUing  of  a  portion, 
of  a  coping  wall,  it  was,  after,  issue  of 
writ,  dtscoyered  that  defendSJit's  wife  waa 
tlie  registered  owner,  ,and  she  was  joined 
as  party  defendant.  After  delivery  of  the 
statement  of  ^claim,  an  apiplioation  to  have 
plaintiff  elect  which,  defendant  should  be 
proceeded  against,  was  dismissed.  Worth  v. 
Rogers  arid  Rogers,  17  B.C.K..  87. 

10.  Principal  antl  agent.]  — Where  an 
agent  is  sued  in  respect  of  a  liability 
incurred  by  him  on  behalf  of  his  principal, 
and  the    prinpipal   wishes   to   dispute   the 

'  liability,  the  la,tter  is-  entitled  to  be  added 
as  a  defendant  on  the  a;p.plication  of  both. 
.Trowiridge  \.  Moj^illan,  9  B.C.R.  171. 

11.  Principal  and  agent.] — in  an  action 
for  the  rectification  of  a  contract  of  sale 
of  land,  where  it  kppears  that  the  plaintiff 
has  dealt  with  a  third  party  as  agent  of 
the  defendant  who  denies  that  such  third 
party  had  any  authority  to  act  as.  such 
age&tj^the  plaintiff  is  entitled  to  add  such 
third  party  as  a  defendant.  Bradley  v. 
TorkshM-e^  Guarantee,  etc.,  Co.,  13  B.C.B..  68'. 

12.  Specfific-  performance.  ]-r-Where  the 
owner  "^of  land  authorizes  two  agents  to 
make  a  Sale  for  him. and  each  enters  into 
a  contract  to  sell,  in  an  action  for  specific 
performance  by  one  purchaser,  th^  other 
purchaser  is  entitled  on  his  own  applfeation 
to  be  added  as  a  'defenda,nt;  Bryce  v.  Jen- 
kins, 8  B.CR.  32. 

13.  Partners.]  —  Sperling,  Garbutt  and 
Horne-Payne  were  residents  of  England, 
and  members  of  the  firm,  of  Sperling  &  Coj, 
which  firm  carWed  on  business  in  England 
only.  Plaintiffs  issued  two  writs  (neither 
of  which  was  for  service  out,  of  jurisdic- 
tion) in  respect  of  the  same  cause  of  action, 
one  being  addressed  against  the  firm  and 
also, against  Sperling,  Garbutt  a^d  Horne- 
Payne  individually,  and  the  other  against 
the  three  individuals  only.  The  writs  were 
served  on  Horne-Payne  while  on  a  visit  to 


British  Columbia,  and  he  entered  condi- 
tional appearances  and  applied  to  -have 
both  writs  set  aside,  and  (in  the  alterna- 
tive) a,^  to  the  second  action  that  it  be  dis- 
missed as  vexatious:^— Held,  by  the^  Full 
Court,  that  (1)  the  name  of  the  firm  was 
wrongly  inserted  and  should  be  struck  out 
of  the  first  .writ;  (2)  That  the  plaintiffs 
should  elect  as  to  which  action^  they  would 
lyopeed  with.  Oppenheimer  v.  BperUng,  9 
B.CR.  166.  ' 

14.  Real  parties  should  be  before 
Court.  ]--T.  sued  McM.  as  the  drawer  of  a 
bill  of  exchange  payable  to  T.'s  order,  with  , 
an  alternative  claim"  against  McM.  on  a 
guarantee  that  the  bill  would  be-paid.  T. 
was  the  manager  of  the  P.C.  Line  Of  Seattle,^ 
which  owned  the  steamer  Mexico,  and  the 
defendant  Was  ~the  agent  of  the  D.  &  W. 
H.  N.  .'Co., '  and  these  two  principals  had 
through  T.  ^d  McM.  entered  into  a  charter- 
party  Nprpviding  that  the  steamer  Mexico 
sHDuld  carrycertain  freight  for  "which  the 
D.  &  W.  H.  N.  Co.  agreed  to  pay.  MoM. 
alleged  he  gave  the  bill  of  exchange  sued 
on  along  with  the  guarantee  to  T.  as  the 
balance  of  the  freight  moneys  diie  imder 
the  chai;-ter-party^  and  the  comp^ahy  set  up 

a  claim  for  demurrage  and  advised  McM. 
not  to  pay.  On  an  application  made  by 
MoM.  and  the  company,  an  order  was  made 
adding  the  company  as  a  defendant  and 
giving  leave  to  counter-claim  against  the" 
P.  C.  Line;' — ^Held,  that  the  order  was 
properly  made  as  the  real  parties  in  interest 
should  be  brought  before  the  Court,  tvow- 
hridge'v.  McMillm,  9  B.CR.  171. 

15.  Shares  in  company.] — ^In  an  action 
against,  a  company  for  a  declaration,  that 
pISantiff  was  the  owner  of  certain  shares  in 
the  company,  the  company  applied  to  have 
its  president  added  as,  a  defendant  on  the 
ground  that  he  was  the  real  defendant  and 
was  responsible  for  the  action  :^Held,  that 
the  defendant's  remedy  was  by  a  third' 
party  notice.  Henley  v.  The  Beoo  Mining  £ 
Milling     Company,     Limited     LiaMUty,-    7 

^.CIL.  449. 

16.  Tax  sale  deed.] — ^In  an  action  to  set 
aside  a  tai  sale  deed  obtained  by  defendant 
Tretheway,  and  for  an  account  of  damages 
against  the  municipality,  the  tax  sale  was 
impeached  on  the  grounds,  amongst  jothers, 
that  there,  were  no  taXes  due,  that  there 
was  no  proper  assessor's  roll  or  collector's 
roll,  and  that  the  provisions  of_  the  Muni- 
cipal Clauses  Act  respecting  tax  sales  had 
not  been  observed:  Held,  that  the  munici- 
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pality  was  not  improperly  joined  as  a 
party  defendant.  Lasher  v.  Trethewdy  oM 
the  Tovmsite  of  Richmond,  10  B.C.R.  438. 
17.  Right  to  be  made  co-defendanti.] 
— ^Persons  brought  in  on  third  party  notice 
as  liable  to  indemnify  the  defendants 
against  the  action,  ought  to  be  made  co- 
defendants.  At  their  own  request,  the  third 
parties  were  substituted  as  defendants, 
upon  giving  security  to  the  plaintiff  for 
such  amount  as  he  might  recover,  and  costs. 
Wilkeraon  v.  The  City  of  Victoria,  3  B.C.K. 
367. 

D.  Third  Party  Proceedings. 

1.  Substituting  as  defendants.! — ^Where 
a  corporation  is  sued  for  negligence  in 
construction,  and  brings  in  the  conti:actors 
who  did  the,  work  as  third  parties,  who 
admit  their  liability,  the  contractors  should 
be  substituted  as  defendants,  upon  giving 
security  for  the  amount  of  the  claim  aud 
costs.  Wilkerson  v.  City  of  Victoria,  ■  -3 
B.C.E.  367. 

2.  Company  and  directors.] -;- In  an 
action  against  a  company  for  a  declaration 
that  plaintiff  was  the  owner  of  certain 
shares  in  the  company,  the  company  applied 
to  have  its  president  added  as  a  third  party 
on  the  ground  that  he  was  the  real  defend- 
ant and  was  responsible  for  the  action: — 
Held,  that  the  defendant's  remedy  was  by 
third  party  notice.  Henley  v..  The  Beco 
Mining  and  Milling  Company,  Limited  Lia- 
Ulity,  7  B.C.R.  449; 

3-  Tort— Responsible  third  persons.] 
— A  defendant  in  an  action  of  tort  has  no 
right  to  aur  order  to  add  other  parties  as 
co-defendants  upon  the  ground  that  they 
are  also  responsible  to  the  plaintiff.  Such 
persons  might  be  added  as  third  parties 
under  sec.  22,  sub-sec.  108f,  "of  the  Muni- 
cipal Act  Amendment  Act.  Holmes  v.  The 
Corporation  of  Victoria,  4  B.C.R.  567. 

4.  Third  party  notice  —  Parties  —  Sub- 
stituting for  defendants — ^Parties  liable  to 
indemnify  them.] — ^Persons  brought  in  on 
third  party  notice  as  liable  to  indemnify 
the  defendants,  who  admit  their  liability, 
ought  to  be  made  co-defendants.  At  their  own 
request,  the  third  parties  were  substituted 
as  defendaiits,  upon  giving  security  to  the 

'plaintiff  for  such  amount  as  he  might 
recover  and  costs.  Wilkerson  v.  The  City 
of  Victoria,  3  B.C.R.  367. 

5.  Third  party  —  Right  to  bring  in  a 
fourth: — When  exercisable — Defendant.] 
— A  third   party  notice  under   r.    128   can 


issue  only  at  the  instance  of  a  defendant, 
and  a  person  brought  in  by  such  notice  as 
liable  to  indemnify  the  defendant,  and  who 
contests  such  liability,  is  not  a  defendant 
within  the  meaning  of  the  rule,  and  cannot 
issue  a  notice  bringing  in  and  claiming 
indemnity  over  against  a  fourth  party. 
Semble,  a  third  party  who  has  obtained  an 
order  under  r.  1^3,  admitting  him  to  defend 
the  action  as  against  the  plaintiff,  is  a 
defendant  within  the  meaning  of  the  rule. 
JfortJiern  Oownties  Investment  Trust  v.  Ross, 
MoVie  {Third  Party),  4  B.C.R.  253^ 

6.  Cross-examination  by  third  party.] 
— ^The  filing  of  an  affidavit  of  merits  is  a 
condition  precedent  to  the  postponement  of 
the  hearihg  of  a  defendant's  application  for 
an  order  for  directions  under  Order  XVI., 
r.  52,  at  the  instance  of  a  third  party,  in 
order  to  cross-examine  a  plaintiff  on  his 
affidavits.  Patterson  v.  Hodges  {Rowe, 
Third  Party),  20  B.C.R.  598. 

7.  Costs.] — ^The  question  of  allowing  a 
third  party  his  costs  is  purely  one  of  dis- 
cretion, dependent  upon  the  circumstances 
otthe  case.  Baker  T.  Atkins  ( Martin,  Third 
Party),   14  B.C.R.  320. 


E.  Practice. 

Service  of  amended  writ.] — ^There  is  no 
rule  requiring  a  plaintiff  who  has  amended 
the  writ  of  sunuuons  by  a;dding  parties  to 
serve  any  defendant  who  has  appeared  with 
the  amended  writ.  Baeoter  v.  Jacobs,  1 
B.C.R.,  Pt.  n.,  373. 


III.  JoiNDEB  OF  Causes  or  Action. 

1.  By  plaintiff  of  unconnected  causes.] 

— Misjoinder  by  a  plaintiff  of  unconnected 
causes  of  action  against  different  defend- 
ants is  not  objectionable  ~  on  denmrrer  by 
any  of  the  separate  defendants,  but  is  proper 
subject  of  motion  to  strike  out  as  embarr- 
assing, etc.  McKenzie  and  McOowan 
(assigaees  for  the  benefit  of  the  creditors 
of  H.  T.  Read  &  Co.)  v.  Bell-Irving,  Pater- 
son  £  Co.,  and  Alexander  McEwen,  2  B.C.R. 
241. 

2.  Where  some  objectionable.  ]^-0n  the 
trial  of  an  action  eoritainirig  three  different 
causes  of  actidin,  one  of  which  was  an  action 
for  moneys  had  and  received,  another  for 
damages  for  assault  and'  false  impriscp- 
ment,  and  a  third  for  damages  for  procur- 
ing the  plaintiff  to  enter  a  house  of  prosti- 
tution, t'he  judge,  after  reading  the  plaint- 
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iff's  examination  fot  discovery,  came  to  the 
conclusion  that  the  evidence  disclosed  an 
illegal  contract  under  which  the  defendants 
were  to  receive  a  part '  of  the  moneys 
obtained  by  plaintifif  while  engaged  in  pros- 
titution, and  that  the  action  involved  the 
takirig  of  an  account  in  respect  thereof,  and 
was  of  an  indecent  character  and  unfit  to  be 
dealt  with,  and  he  dismissed  it  out  of  the 
Court  of  his  own  motion,  the-  formal  judg- 
ment stating  that  "this  Court  doth  of  its 
own  motion  and  without  adjudicating  as 
between  the  plaintiff  and  defendants  on  the 
matters  in  dispute  between  them,  order 
that  this  action  be  dismissed  out  of  this 
Court.Twith  costs": — ^Held,  by  the  Full 
■Court,  that  the  order  dismissing  the  a<!tion 
would  have  precluded  the  plaintiff  from 
again  suing  in  respect  of  any -of  the  causes 
of  action  included  in  the  statement  of 
claim,  and  that  the  plaintiff  should  have 
been  allowed  to  prove  her  case  in  respect  to 
those  causes  of  action  against  which  there 
was  no  objection;  and  that  the  respondent 
who  supported  the  judgment  on  appeal 
must  pay  the  costs  of  the  appeal.  ^hUl- 
hauU  V.  BrotUer,  10  B.C.-E,.  449. 

3.  Recovery  of  land.] — ^A  claim  indorsed 
oh  a  writ  of  summons  for  a  declaration 
that  defendant  is  trustee  of  lands  for 
plaintiffs  and  for  a  conveyance  thereof  to 
them,  and  for  damages  for  breach  of  con- 
tract, and  against  one  defendant  for  dam- 
ages fo!r  misrepresentation  in  regard 
thereto,  and  ior  an  injunction^  is  not  a 
joinder;  of  other  causes  of  action  w^th  an 
action  for.  the  recovery  of  land  within  the 
meaning  of  Order  XVIIL,  E..  2  (L  147). 
Fletcher  v.  MoGilUvray,  3  B.C.E.  37. 


IV.  Statement  or  Claim. 

1.  Conformity  with  indorsement  on 
writ.] — Plaintiffs  issued  a  writ  against 
three  defendants,  all  resident  in  England, 
and  served  it  on  one  of  the  defendants  while 
temporarily  in  British  Columbia,  and  then 
under  brder  XI.  served  the  other  defendants 
in  England.  The  claim  indorsed  on  the 
writ  was  for  damages  for  non-transfer  to 
plaintiff  of  shares  according  to  agreement, 
and  for  failure  to  hold  certain  stock  in 
trust.  By  the  statement  6f  claim  the 
plaintiffs  set  up  in  effect  a  claim  for  dam- 
ages against  defendants  for  fraudulently 
manipulating  certain  companies  so  that  the 
stock  had  become  worthless: — ^Held,  that 
the   matters   alleged   in   the   statement    of 


claim  were  within  the  scope  of  the  indorse- 
meixt.  In  deciding  whether  or  not  the 
cause  of  action  indorsed  on  a  writ  has  been 
iraduly  extended  on  the  statement  of  claim, 
the -fact  tjiat  one  of  the  defendants  was 
served  within  the  jurisdiction,  and  the 
others  were  subsequently  served  without  the 
jurisdiction  under  Order  XI.,  is  immaterial. 
Oppenheimer  y.  Sperling,  10  B.CiR.  162. 

2.  Extending  claim.] — After  an  action 
has  been  transferred  from  the  County  Court 
to  the  Supreme  Court  the  plaintiff  can 
extend  his  claim  beyond  the  sum  he  orig- 
inally claimed  in  the  County  -Court.  Thtirs- 
ton  V.  Tattersall,  7  B.C.E.  160. 

3.  Alternative  causes  of  action.] — A  . 
plaintiff  may  in  his  statement  of  claim 
deduce  from  the  facts  alleged,  and  set  up, 
alternative  causes  of  action.  Allegations 
that  "as  far  as  the  plaintiff  can  dis- 
cover," in  such  a  statement  of  claim  are 
not  embarrassing.  Oa/resche  v.  Garesohe,  4 
B.C.R.  444. 

V.  Defence. 
A.  In  General. 

1.  General  denial.] — A  denial  of'  all  the 
allegations  in  the  statement  of,  claim,  is 
equivalent .  to  an  admission.  Hogg  v.  Far- 
rell'e  B.G,R.  387. 

2.  Denial,  sufficiency  of;] — ^The  plaintiff, 
by  his  statement  of  claim  alleged  a  partner- 
ship   between    two    defendants,    one    being     ' 
married,  whose  name   on  a  rearrangement 

of  the  partnership  was  substituted  for  that 
of  her  husband  without  her  knowledge  or 
authority  :^-Held,  that  a  denial  by  the 
married  woman  that  "on  the  date  alleged 
or  at  any  other  time  she  entered  into  part- 
nership with  the  other  defendant"  was  a 
su£Bcient  traverse  of  the  plaintiff's  allega- 
tion. Jackson  v.  Mylius,  3  B.C.E,.  149; 
23  S.C.E.  485. 


B.  Special  Defences. 

1.  Statute  of  Frauds — ^Mineral  Act.] — 

To  maintain  the  defence  of  the  Statute  of 
Frauds  to  an  agreement  for  sale  or  trans- 
fer of  a  mineral  claim,  both  that  statute 
and  sec.  34  of  the  Mineral  Act  must 
be  pleaded.    Stussi  v.  Brown,  5  B.C.E.  380. 

2.  Point  of  law  not  raised  on  plead- 
ings.]-—The  objection  ,  that,  upon  the  evi- 
dence, the  act  complained  of  was  not  done 
by  the  servant  in  t^e  course  or  within  the 
scope  of  Jhis  employment  by  defendants,  and 
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was  ■unauthorized  by;them,  is  not  open  to 
defendants  upon  motion  for  a  non-suit, 
unless  they  pleaded  it  as  a  defence.  Adams 
V.  The  National  Eleotria  Tramway  and 
Lighting  Go.,  3  B.C.R.  199. 

3.  Point  not  pleaded  or  taken  in  Court 
below.] — ^In  an  action  by  a  passenger  for 
damages  for  loss  of  baggage,  the  point  that 
certain  articles  lost  'were  not  the  wearing 
apparel  of  the  plaintiff  was  not  pleaded  or 
taken  at  the  trial: — ^Held,  on  appeal,  that 
the  point  was  not  tnen  open  to  defendants. 
Wensky  v.  Ganadia/n,  Development  Go.,  8 
B.C.R.  190.  ' 

4.  Tender.] — There  caimot  be  a  plea  of 
tender  to  an  action  for  unliquidated  dam- 
ages. WaAnwright  V.  Farmer,  16  B.C.R. 
468.  •  •       -       ' 

VI.   COUNTEECLAIM. 

1.  Claim  and  counterclaim.]  ^^  Claim 
and  eoimterclaim  are  treated  as  distinct 
actions  up  to  execution.     Smith  v.  Hansen, 

!         2  B.C.R.  153. 

2.  Joint  defendants — One  may  counter- 
-claim in  individual  cause  of  action  against 

I  plaintiff.] — One  of  two  defendants  sued 
jointly  may  counterclaim  upon  a  cause  of 
action  which  he  individually  has  against 
the  plaintiff.  A  counterclaim  should  not 
be  entirely  independent  of  the  original 
cause  of  action,  but  where  the  counterclaim 
involved  an  issue,  raised  as  a  defence,  it 
was  held  to  be  sufficiently  connected  with 
the  claim.  The  fact  that  a  counterclaim,  if 
successful,,  involves  the  taking  of  long 
accounts  which  will  delay  the  disposition 
of  the  action,  is  not  a  sufficient  cause  for 
excluding  it  if  otherwise  unobjectionable. 
Powell  V.  Lowenberg,  Morris  £  Go.,  3  B.C.R. 
81. 

3.  Trial — ^After  case  in  paper  for.] — 
An  order  may  be  made  adding  a  counter- 
claim after  thg  case  was  in  the  paper  for 
trial.    Beer  Bros.  v.  Collister,  3  B.C.R.  145. 

4.  Petition  of  right.] — There^  cannot  be 
a  counterclaim  to  a  petition  of  right. 
Spiers  V.  Regvnam,  4  B.C.R.  388. 


VII.   PARTICtlLAES. 

1.  Attorney-Gener^  ^-  Dedication  of 
townsite,] — In  an  action  by  the  Provincial 
Attorney-General  for  a  declaration  that  the 
public  had  a  right  of  access  to  the  sea  over 
the  embankment  of  the  C.P.R.  via  certain 
streets  in  Vancouver,  it  was  alleged  that  in 


1870  Her  Majesty  by  the  officers  of  Her 
Colony  of  British  Columbia,  laid  out  and 
planned  a  tovpnsite  on  Burrard,  Inlet,  and 
dedicated  certain  parts  -of  the  townsite  to 
public  uses:-^HeId,  that  plaintiff  must  give 
(1)  Particulars  of  the  authority  under 
which  the  townsite  was  laid  out.'  (2)  Of 
the  nature  and  dates  of  dedication,  and  by 
whom  made;  and  (3)  Of  what  portions  of 
the  townsite  were  dedicated.  The  Attorney - 
General  for  the  Provinoe  of  British  Golum- 
bia,  eon  rel.  The  Gity  of  Vancouver  v.  They 
Ganadian  Pacific  BaiVway  Company,  10- 
B.CR.  184.  , 

2.  Negligence  within  defendant's  knowrl- 
edge.]  — Particulars  are  ordered  for  the 
purpose  of  forwarding  the  applicant's  case, 
and  not  to  hamper  the  party  ordered  to 
give  them.  When  a  plaintiff  is  ordered  to 
give  particulars  of  negligence  which  are 
essentially  within  the  defendant's  knowl- 
edge, the  ordpr  may  provide  that  the  plaint- 
iff should  not  be  confined  at  the  trial  to 
the  particular's  given..  Alaska  Packers' 
Association  v.  Spencer,  9  B.C.R.  473. 

3.  Undue  influence.] — A  party  alleging 
undue  influence  will  be,  required  to  give  par- 
ticulars of  the  acts  thereof.  Hopper  v. 
Dunsmuir,    {No.  3),  10  B.C.R.  159. 

4.  Defendant — ^Having  means  of  Jcno'wl- 

edge.]-^When  it  appears  from  the  state- 
ment of  claim  that  the  defendant  has,  on 
the  circumstances  alleged,  the  means  of 
knowing"  the  details  of  the  matters 
charged,  and  the  plaintiff  has,  not,  general 
allegations  are  not  embarrassing,  and  the 
defendant  is  not  entitled  to  particulars 
until  ^after  he  has  given  discovery.  Garesche 
V.  Garesche,  4  B.CR.  444. 

5.  General  allegation  of  plaintiffs'  title 
— Rule  181.] — ^In  an  action  by  plaintiffs, 
who  have  never  been  in  possession,  to 
recover  certain  coal  seams: — ^Held,  that  the 
statement  of  claim  should  state  particulars 
of  the  title  under  which  the  plaintiffs 
claim.  E.  &  N.  Railway  Co.  v.  New  Van- 
couver Goal  Company,  6  B.CR.  188;  1 
M.M.C.  237. 

6.  Negligence.] — In  an  action  for  dam- 
ages for  personal  injuries,  paragraph  5  of 
the  statement  of  claim,  contained  allega- 
tions of  negligence  which  might  or  might 
not  have  been  particulars  of  the  negligence 
alleged  in  paragraphs  3  and  4.  Plaintiff 
refused  to  comply  with  defendants'  demand 
for  particulars  of  the  negligence  alleged  in 
-paragraphs  3  and  4:— Held,  that  he  must 
give  the  particulars  or  else  state  that  they 
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were  to  be  found  in  paritigraph '  S.  Kings- 
well  V.  Growls  'Nest  Pass  Coal  Company, 
9  B.C.R.  518. 

7.  Stetutes — Where  pleading.]— Where 
there  are  two  statutes,  the  short  titles  of 
which  are  identical,  a  defendant  pleading- 
one  of  them  should  make  it  plainly  appear 
on  which  he  relies,  but  he  need  not  plead 
the  pslrtioular  section.  Kirh  v.  KirhUmd, 
6  B.C.E,  442. 

8.  Discretion  of  Court  to  order.] — 
The  Court  has  discretiop  to  order  defendant 
to  make  an  affidavit  of  documents  before 
delit-ery  of  defence  for  the  purpose  of  enab- 
ling the  plaintiff  to  give  particulars  of 
charges  of  fraud  made  in  the  statement  of 
claim.  Beaubhamp  v.  Muirhead,  6  B.C.R. 
418.       .      ■ 

9.  True  function.] — The  true  •  function 
of  particulars  is  Hot  to  give  discovery,  but 
to  enable  "the  opposite  party  to  properly 
frarte  his  pleading.  Steves  v.  Murchison, 
13  B.C.E.  188. 

10.  General  allegatipn  of  '  defendants' 
title — Rule  210.] — ^The  defence  traversed 
allegations  in  the  claim  to  the  effect  that 
plaintiffs  were  entitled  to  mine  ceftain  coal 
under  the  sea,  lyithout  showing  the  defend- 
ants' title  in  the  defence,  and  further  set 
1JP  laches  as  an  alternative  defence: — Held, 
that  the  defendants  were  not  bound  to  set 
forth,  their  title  in  their  statement  of 
defence,  but  that  particulars  of  the  alleged 
laches  otight  to  be  stated.  Esquimau  and 
Nanaimo  Railway  Company  v.  New  Van- 
couver Coal  Company,  6  B.C.R.  306. 

11.  General  allegation  of  defendants' 
title— Rule  210.] — ^Stateinent  of  defence 
traversed  allegation  in  the  claim  to  the 
effect  that  plaintiffs  were  entitled  to  mine 
certain  coal  under  the  sea,  without  showing 
the   defendant's   title    in   the    defence,   and 

:  further  set  up  laches  as  an  alternative 
defence: — ^Held,  that  the  defendants  were 
bound  to  set  forth  their  title  in  their 
-Statement  of  defence,  E'sqmmalt  and 
Ndnaimo  Baitway  v.  New  Vancouver  Coal 
Co.,  9  B.C.R.  162;    1  M.M.C.  284. 

12.  Discovery  —  Rule  158 — ^Estoppel.] 
— Defendants  in  answer  to  an  action  for 
trespass  to  land  by  erecting  a  building 
thereon,  set  up  in  their  statement  of  defence 
that  the  erection  was  upon  land  oil  defend- 
ants' side  of  boundaries,  fixed  by  agree- 
ment between  the  parties,  and  also  that  the 
plaintiff  was  estopped  by  his  conduct  and 
representations  from  denying  that  the 
boundaries  were  as  claimed  by  the  defend- 


ants:— ^Hel4;  that  the  specific  acts  and 
conduct  causing  the  alleged  belief  relied  on 
as  an  estoppel  must  be  pleaded,  and  that 
particulars  uncter  the  general  allegation 
were  properly -ordered.  The  mere  fact' that 
particulars  will  necessarily  disclose  the 
names  of  witnesses  is  no  objection  if  the 
party  is  otherwise  entitled  to  them. 
Guichon  v.   The  Fisherman's  Cannery  Co., 

4  B.C.R.  516. 

13.  Libel.]  —  A  defendant  in  a  libel 
action, ,  who  has  pleaded  u  general  justifi- 
cation, must  furnish  the  plainti;ff  with  the 
particulars'' of  the  facts  relied  upon  as  a 
justification  before  he  can  obtain  discovery 
from  the  plaintiff.     Bullen  v.  Tem^pleman, 

5  B.C.R.  43. 

14.  Mining  case  —  Particularity.] — In 
mining  cases,  if  the  defendant  wishes  to 
rely  on  defects  in  the,  plaintiff's  location  he 
must  set  them  forth  specifically  in  his 
pleading.  Aldous  v.  Hall  Mines  Co.,  6 
B.Cil.  394;  1  M.M.C.  213;  Eogg  v.  Farrell, 
6,  B.C.R.  387;   1  M.MfC.  79. 

15.  Tax,,  saleijj  — In  an  action  to  set 
aside-  a  sale  of  land  for  arrears  of  taxes, 
the  plaintiff  will  not  be  ordered  to  give 
particulars  of  the  sale.  Turner  v.  Mumci- 
pality  of  Surreyi  16  B.C.R.  79;  Beavis  V. 
Ldngley  Corporation',  18  B.C.R.  30. 

VIII.  Amendment. 
'  A.  Writ  of  Summons. 

1.  Style   of  cause — ^Amendment   of.]-^- 

J.  S.;  trading  under  the  name  of  B.C.  Fur- 
niture Company,  commenced  an  action  on 
iOth  March,  1899,  in  such  name  in  respect 
of  a  promissory  note  dated  20th  January, 
1893,  payable  sixty  days  after  its  date.  A 
summons  under  Order  XIV.,  having  been 
dismissed  on  the  ground  that  one  person 
cannot'  sue  in  a  firm  name,  plaintiff 
obtaifled  an  order  amending  the  style  of 
cause: — ^Held,  that  the  writ  was  not  » 
nullity,  and  that  tEe  Irregularity  was  prop- 
erly amended.  B.C.  Furniture  Company  v. 
Tugwell,  7  B.C.R.  361. 

2.  Address  of  plaintiffs.]  —  Where 
plaintiffs  sue  as  trustees  for  a  corporation 
it  is  not  necessary  to  indorse  on  the  writ 
the  addresses  of  the  individual  plaintiffs. 
Plaintiffs  sued  as  trustees'  of  the  Standard 
Life  Assurance  Company,  and  their  address 
was  indorsed  on  the  writ  as  "Edinburgh, 
Scotland": — Held,  insufficient  address,  but 
as  there  was  nothing  misleading  in  the 
address  leave  was  granted, to  amend  by  stat- 
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ing  the  place  of  business  of  the  company. 
Dundas  v.  Mackenzie,  10  B.C.R.  174. 

3.  Variance.] — The  indorsement  on  the 
writ  asked  for  the  delivery  up  and  can- 
cellation of  a  certain  document,  dated  the 
24th  of  April,  1906.  The  statement  of 
claim,  when  delivered,  showed  in  effect  that 
the  document  sdiight  to  be  declared  void 
was  dated  the  20th  of  September,  1906,  and 
wa>s  of  a  different  purport: — ^Held,  that  the 
indorsement  was  defective  and  erroneous, 
but  that  it  might  be  amended  and  redeliv- 
ered on  payment  of  costs.  Ohang  Shee  Bo 
Ghong  v.  Culley,  13  B.C.R.  18. 


B..  Pleadings^ 

1.  At  close  of  trial.] — The  Court  may 
allow  the  plaintiff's  pleadings  to  be  amended 
at  the  close  of  the  trial  to  meet  the  facts 
proved,  and  in  accordance  with  the  course 
of- the  trial.  Foley  v.  Webster,  2  B.C.R. 
137, 

2.  At  trial.] — Where  an  action  was 
brought  for  wrongful  dismissal  when  'it 
should  have  been  brought  for  refusal  to 
receive  into  employment,  an  amendment 
was  allowed  at  the  trial.     Tuok  v.  Victoria 

'  Corporation,  2  B.C.R.  179. 

3.  Terms  of  allowance.] — After  an  order 
fixing  the  datp  of  trial  amendments  raising 
a  new  case  will  only  be  allowed  on  the 
terms  of  postponing  the  trial,  if  the  oppo- 
site party  is  not  ready  for  trial  on  the 
new  issues  raised.  Wolley  v.  Lowenberg, 
Harris  d  Co.,  3  B.C.R.  197. 

4.  Delay.]  ^ — The  plaintiff  after  long 
delays,  obtained  an  order  ta  amend  Ms 
'Statement  of  claim: — ^Held,  on  appeal,  that 
the  intervening  delay  was  no  ground  for 
setting  it  aside.  -Clarke  v.  Eholt,  3  B.CJR. 
442.' 

5.  Statute  of  Limitations.] — Plaintiff, 
who  was  injured  in  the  defendants'  saw- 
mill, sued  under  the  Employers'  Liability 
Act  and  the  common  law.  His  action  was 
launched  against  the  Diplock-Wright  Lum- 
ber Company,  Limited,  but  he  subsequently 
ascertained  that  the  defendants  were  not  an 
inc(»'porated  company,  but  a  registered 
partnership.  He  therefore  a;pplied  to  amend 
accordingly.  Defendants  did  not  oppose  the 
application,  but  asked  and  obtained,  as  one 
of  the  terms  of  the  amendment,  leave  to  be 
permitted  to  plead  to  the  amended  claim 
such  defences  as  could  have  been  pleaded 
thereto  if  the  action  had  been  commenced 
on    the    date    <»f    the    order    allowing   the 


amendment.  It  transpired  that  at  the 
latter  date  the  action  had  become  statute 
barred  under  the  Employers'  Liability  Act. 
This  fact  was  not  disclosed  a,t  the  time  of 
the  application  for  the  order  for  amend- 
ment:— ^Held,  on  appeal,  that  the  applica- 
tion not  being  one  having  the  effect  of  add- 
ing new  parties,  but  merely  to  correct  a 
misnomer  of  parties,  the  defendants  could 
not  properly  set  up  the  Statute  of  Limita- 
tions as  a  bar.  Russell  v.  Diplock-Wright 
Lumber  Company,  15  B.C.R.  66. 

6.  Answer  to  Statute  of  Limitations.]  — 
The  Full  Court  has  power  to  allow,  on 
terms,  an  amendment  for  the  first  time  of 
a  pleading  by  setting  up  a  fact  which 
would,  if  proved,  be  a  good  answer  to  a 
plea  of  the  Statute  of  Limitations.  Jones 
V.  Davenport,  7  B.C.R.  452. 

7.  Alternative  claim.] — A  plaintiff 
claiming  damages  under  a  generally 
indorsed  writ,  applied,  some  seven  months 
after  writ  issued,  to  amend  his  statement  of 
claim  by  adding  an  alternative  claim  par- 
ticularly pleading  the  Employers'  Liability 
Act: — Held,  on  appeal,  that  as  his  claim  as 
originally  framed,  could  be  supported  either 
under  the  common  law  or  the  Employers' 
Liability  Act,  the  amendment  must  be 
allowed.  Mercer  v.  British  Colvmbia  Elec- 
tric Railway  Company,  Limited,  17  B.C.R. 
465. 

8.  All  proper  amendments.]  —  All 
proper  amendments  should  be  made  so  as 
to  cover  the  case  made  at  the  trial.  Jackson 
v.'Mylius,  3  B.C.R.  149;    23  S.C.R.  485. 

9r  Formulating  amendments.]  — Where 
leave  to  amend  is  granted  at  the  trial,  the 
terms  of  the  amendment  ought  to  be  written 
out  for  the  benefit  of  the  Court  of  Appeal, 
if  not  for  other  reason.  McKissook  v. 
McEissock,  18  B.C.R.  401. 

C.  Judgment. 

Excessive  amount.] — Where  judgment  in 
default  of  defence  is  signed  for  an  exces- 
sive amount  owing  to  a  clerical  error: — 
Held,  that  the  Court  may  under  r.  319 
order  the  judgment  to  be  amended  by  the 
insertion  of  the  proper  amount.  McKinnon 
y.  Lewthwaite,  20  B.C.R.  55. 

D.  Sermee  of  Amended  Writ. 

1.  Adding  peurties.]  — There  is  no  rule 
requiring  a  plaintiff  who  has  amended  the 
writ  of  summons  by  adding  parties  to 
serve     any    defendant,   who   has   appeared. 
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■with  th&  amended  -writ.     Bascter  \.' Jacobs, 
1  B.C.R.,  Pt.  II.,  373". 

2.  Special  indorsements.]  — Where  the 
special  indorsement  on  the  writ  has  been 
amended  by  leave,  the  amended  writ  miist 
be  re-served  upon  every  defendant;  if  any 
defendant  has  appeared;  such  appearance 
stands  as  an  appearance  to  the  amended 
writ.     More  v.  Paterson,  2  B.C.K.  302. 


IX.  Conditions   Pbecedbnt. 

1.  Pleading.] — ^It  is  not  necessary  for 
the  plaintiff  td  plead  conditions  precedent 
to  his  right  of  action,  and  where  there  is 
no  specific  denials,,  all  such  conditions  will 
be  taken  to  be  admitted.  Hopkins  v. 
OooderhaAriy  10  B.C.R.  250. 

2.  Statutory  conditions.] — The  rule  that 
"any  condition  precedent,  the  performance 
of  which  is  intended  'to  be  contested,  shall 
be  distinctly  specified  in  his  pleadings  by 
the  plaintiff  or  defendant,  as  the  case  may 
be,  and  feubject  thereto,  an  averment  of  the 
performance  or  occurrence  of  all  conditions 
precedent,  necessary  for  the  case  of  the 
plaintiff  or  defendant,  -shall  be  implied  in 
his  pleadings,"  refers  rather  to  cases 
foimded  on  contract  than  to  those  where 
statutory  authority  is,  relied  upon,  and  a 
party  relying  on  such  authority  must  plead 
the  fulfilment  of  all  enabling  conditions. 
Sandon,  etc.,  Co.  v.  Byron  N-.  WMte  Co.,  10 
B.t!.R.  361;  35  S.,C.E.  309; 


X.  Demdebeb,    Pbogeedings   in   Lieu   or: 

Stbikinq  Out  Pleadings  and 

Aliegations. 

1.  Labour    union  —  Pleading.] — It    is 

open, to  either  party  to  an  actioxi  up  to  the 
time  of  the  trial  to  attack  -  the  other's 
pleadings.  Questions  of  law  going  to  the 
merits  of  a  case  will  not  be  decided  on  an 
application  to  strike  out  pleadings  .  as 
embarrassing.  Centre  $ta/r  Mining  Co., 
Ltd.  v.  Rossland  Miners  Union,  9»  B.C.R. 
531. 

2.  Foreshore — Allegation  as  to  obstruc- 
tion of.] — In  an  action  for  damages  and  an 
injunction,  the  plaintiff  alleged  in  the  state- 
ment of  claim,  that  the  defendant  company 
had  wrongfully  ■  erected  an  embankment  on 
the  foreshore  of  Burrard  Inlet,  and  thereby 
obstructed  the  outfall  of  sewer^,  to  the 
damage  and  annoyance  of  ^e  people  of 
Vancouver:— 7Held,  on  an  application  to 
strike   out   the   pleading,  as   embarrassing. 


and  as  disclosing  no  cause  of  action,  that 
the  pleading  was  good.  In  sUch  an  action, 
it  is  not  necessary  for  the  plaintiff  to  allege 
ownership  in  the  foreshore.  A  combined 
application  may  be  made  under  Order 
XIX.,>r.  2f,  and  Order  XXV.,  r.  4,  to  strike 
out  a  statement  of  claim  on  the  ground 
that  "it  is  embarrassing  and  discloses  no 
reasonable  cause  of  action,  and  such  pro- 
cedure is  not  limited  to  cases  which  are 
plain  and  obviouS.-  The  Attorney-Oeneral 
for  the  Province  of  Bi'ytish  OoXwribia,  em 
ret  The  City  of  Yancouver  v.  The  Ccma- 
dian  Pacific  Railway  Compamy,  10  B.C.R. 
108. 

3.  Libel — Offer  of  apology.] — ^An  tfffer, 
alleged  in  a  statement  of  defence  to  an  action 
of  libel,  to  publish  an  apology  on  such  terms 
as  the  plaintiff  could  reasonably  require,  is 
no  defence  and  embarrassing.  Hoste  v. 
Victoria  Times  PuiUshing  Co.,  1  B.C.R.,  Pt. 
il.,  365. 

4.  Statement  of  claim — Disclosing  no 
reasonable  cause  of  action  to.]-7-The  state- 
ment Of  claim  disclosed  that  the  defendant 
had  brought  an  action  to'  set  aside  a  convey- 
ance to  the  plaintiff,  a  married  woman,  from 
her  husband,  of  certain  lands,  as  being  made 
for  the  purpose  of  defeating  a  judgment 
of  the  defendant  against  him;  that  the 
defendant  had  issued  a  certificate  of  lis 
pendens  in  that  action  and  registered  it 
against  the  lan,ds  in  question,  whereby  the 
plaintiff  was  prevented  from  making  an 
advantageous  sale  thereof;  that  "the 
defendant,  although  he  was  made  aws^re  of 
the  circumstapces  surrounding  the  transac- 
tion in  question,  and  of  the  loss  of  profit 
which  he  ,  would  thereby  entail  jipon  .the 
plaintiff,  wrongfully  and  maliciously  refused 
to  remove  the  said  lis  pendens,"  and  that 
the  defendant  afterwards  discontinued  his 
action.  Upon  application  by  defendant  to 
dismiss  the  present  action  as  frivolous  and 
vexatious,  and  an  abuse  of  the  process  of 
the' Court,  and,  under  r.  235,  as  disclosing 
no  reasonable  cause  of  action: — ^Held,  that 
the  statement  of  claina.  disclosed  no  reason- 
aljle  cause  of  action,  and,  upon  all  the  facts 

(which  appeared  by  affidavits  filed  for  the 
purpose  of  defendant's  contention,  that  the 
action  was  an  abuse  of  the  process  of  the 
Court),  .that  no  truthful  amendmeiit  could 
be  made  to  the  statement  of  claim  which 
would  disclose  a  good  cause  of  action. 
Cowan  V.  Macaulay,  5  B.C.R.  495. 

5.^  Embarrassing.]  —An  allegation  that 
a  defendant  is  "not  a  company,  corporation. 
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co-partnership  or  person,  and  nqt  capable 
of  being  sued  in  this  or  any  action"  will  be 
struck  out  as  embarrfissing.  Centre  Star 
Mining  Go.  v.  Rosslcmd  Miners  Union,  9 
B.C.E,.  531. 

6.  Action  on  a  bond.} — By  agreement 
with  the  Province  of  British  Columbia, 
dated  February  23rd,  188S,  a  railway  com- 
pany was  bound  to  complete  the  undertak- 
ing by  December  31st,  1886,  and  due  per- 
formance of  the  agreement  was  secured  by 
a  bond  in, the  sum  of  $250,000.  The  work 
was  stopped,  owing  to  certain  landowners 
obtaining  injunctions  against  the  company, 
which  were  affirmed  on,  appeal  to  the  Full 
Court,  but  at  length  dissolved  on  .appeal  to 
the  Supreme  Court  of  Ca<nada  on  December 
7th,  1886,  but  the  company  was  unable  to 
complete  the  contract  by  the  stipulated 
time: — Held,  in  an  action  on  the  bond,  that 
a  demurrer  to  the  defence  on  the  ground 
"that  non-performance  of  a  contract,  or 
delay  in  performing  a  contract,  cannot  be 
excused  or  defended  by  setting  up  the  order 
of  injimction  of  a  Go\fit  of  Justice"  was 
bad.  Eer  Majesty's  Attorney-General  for 
the  Province  of  British  Golurnbia  V.  The 
Canadian  Pacific  Railway  Compamy,  Donald 
A.  Smith,  Wm.  O.  Van  Horne,  and  Sandford 
Fleming,  1  B.C.R.,  Ft.  II.,  350. 

7.  Conducing   to   breach   of   trust.] — A 

defendant  alleged  to  have  induced  his 
co-defendants  to  commit  a  breach  of  trust, 
even  though  a  merely  technical  one,  is  not 
raititled  to  have  the  action  dismissed  as 
against  him.  Scott-ElUott  v.  Hatzio  Prairie 
Co.,  18  B.C.B,.  668. 

8.  Facts  in  controversy.] — A  question 
of  law  raised  oh  the  pleadings  will  not  be 
adjudicated  upon  where  the  facts  on  which 
the  question  is  based  are  in  controversy. 
Crosbie  v.  PreseoH,  17  B.C.R.  199. 

9.  Affidavits.]  — On  an  application  to 
dismiss  an  action  as  frivolous  or  vexatious; 
if  the  plaintiff  does  nbt  answer  the  affidavits 
filed  in  support,  they  must  be  taken  as  true. 
W.  D.  Hofius  and  Company  v.  The  Lenora, 
Mount  Sicker  Copper  Mining  Company, 
Umited,  13  B.CR.  226.  - 

10.  Inserting    allegations    struck    out.] 

— Where  an  order  has  been  made  to  strike 
out  certain  allegations  from  which  no  appeal 
was  taken, -such  allegations  should  not  be 
inserted  in  an  amended  pleading,  even  in  the 
ease  of  an  order  having  been  made  in  the 
meantime  by  the  Court  of  Appeal  giving 
leave  to  plead  any  matters  which  may  be 


properly  pleaded  in  aggravation  of  damages. 
Eallr^n  v.  Holden,  20  B.O.E..  489. 


XI.  Admissions. 
Agency — Scope    of   admission    of.] — ^In 

an  action  against  the  captain  and  owner  of 
a  steamer  for  trespass  and  false  imprison- 
ment in  taking  the  plaintiff  on  board  their 
steamship  at  Honolulu  and  conveying  him 
to  Vancouver,  British  Columbia,  against  his 
will,  the  statements  of  defence  of  each 
defendant  alleged  that  "in  receiving  the  said 
plaintiff  on  board  the  said  steamship  Wari- 
moo,  and  conveying  him  to  Vancouver  afore- 
said, he  was  acting  as  the  agent  of  the 
Hawaiian  Government,  being  a  responsible 
government,  and  carrying  out  the  lawful 
order  of  that  Government,  given  in  the  said 
City  of  Honolulu  and  Island  of  Oahu,  which 
were  at  that  time  under  martial  law."  The 
plaintiff  in  his  reply  admitted  the  above 
paragraph : — ^Held,  that  the  scope  of  the 
admission  had  reference  to  the  substantive 
facts  alleged  in  the  defence,  and  not  the 
extent  of.  the  agency,  as  allied,  which  was 
a  matter  of  legal  deduction  from  the  facts 
not  susceptible  of  being  concluded  by  admis- 
sion. Gramstoun  v.  Bird  and  Ruddart,  4 
B.CR.  569. 

See  Mines  and  Mineeais. 
See  Practice. 


POSSESSION. 

1.  Proof.] — ^Possession  of  land  must  be 
considered  in  every  case  with  reference  to 
the  peculiar  circumstances,  the  character 
and  value  of  the  property,  the  suitable  and 
natural  mode  of  using  it,  and  the  course  of 
conduct  which  its  proprietor  might  reason- 
ably be  expected  to  follow  with  due  regard 
to  his  own  interest.  .  Kiriy  v.  Cowderoy, 
1912,  A.C.  599. 

2.  Proof.] — The  plaintiff  brought  action 
;for  trespass  to  establish  her  title  undei;  the 
Statute  of  Limitations  to  a  strip  of  land  for 
which  the  defendant  had  the  paper  title: — 
Held,  that  upon  the  evidence,  the  plaintiff 
had  not  shown  that  she  and  het  predecessors 
in  title  were  in  actual,  constant,  visible 
occupation  of  the  land  in  question  for  the 
full  period  of  20  years  before  the  alleged 
trespass.  Greaves  v.  Carruthers,  18  B.C.R. 
264.  "^  1 

3.  Lost  property.]  —  An  article  laid 
down  and  forgotten  is  not  lost  property  in 
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the  sense  tHat  iiie  person  picking  up  such 
article  acquires  title  thereto  against  any 
person  hiit  the  true  owner.  Thus,  where  a 
clerk  in  a  bank,  while  attending  to  his 
duties  behind  the  counter,  noticed  lying  on 
a  desk  used  by  patrons  of  the  bank  in  the 
-public  portion  of  the  premises,  a  wallet  con- 
taining money,  and  picked  it  up  and  handed- 
it  over  to  the  manager  for  the  rightful 
owner,  who  never  was  discovered  or  appealed 
to  claim  it: — Held;  that  the  money  could 
not  be  considfered  lost  within  the  prpper 
meaning  Of  the  term.  Eeddle  v.  Bank-  of 
Hamilton,  17  B.C.R.  306. 


POST  OFFICE. 

Infringement    of    Post    Office    Act.]  — 

The  defendants  contracted  with  an  associa- 
tion to  transmit  to  every  voter  in  British 
Columbia  a  certain  circular  of  a  political 
nature.  They  made  up,  a  number  of  parcels 
for  various  city  centres  and  sent  them  by 
express,  consigned  to  the  express  company's 
agents  in  the  respective  places,  with  instruc- 
tions to  mail  them  in  the  local  post  offices. 
The  local  or  drpp  letter  postal  rate  of  one 
cent  on  each  letter  was  affixed:— Held,  set- 
ting aside  the  finding  o'f  the  magistrate,  that 
this  procedure  of  reaching  the  addressees 
was  an  infringement  of  the  rights  of  the 
Postmaster-General  under  the  Post  Office 
Act.  Rex  V.  -Baxter  and  Johnson,  16 
B.C.R.  6., 
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Change  op.  Solicitoe,  793. 
Appeabance,  794. 

A.  In  general,  794.. 

B.  Conditional  appearance,  794. 

C.  TJn^er  protest,  796.     ■ 
DEFa.T)i,T  OF  Appeabance,  796. 
Defence,  797. 

A.  Time  for,  797. 

B.  Default  of  defence,  797. 

G.  Judgment    by    default:     setting 

aside,  797. 
SuMMABT  Judgment,   798. 

A.  Application  for,   798. 

B.  Leave  to  defend,  799. 
0.  Costs,  801. 

Tbansfee  fbom  County  Coubt,  801. 
Consolidation  of  Actions,  802. 
Test  Actions,  802. 
counteeceaim,  803. 
Payment  Into  '  Coubt,  804. 
Declabatoey  Judgment,  804;  - 
Discontinuance,  804. 

DiEECTIONS,   805.  _ 

Discovery,  805. 

A.  Discovery  of  documents,  §05. 

1.  In  general,  805. 

2.  Privilege,  806. 

3.  Further  and  better  affidavit, 

.807.      '' 

4.  Production,  807. 

B.  Interrogatories,  808. 

C.  Examination  for  discovery,  808. 

1.  Who  liable  to,  808. 

2.  Corporation,  officers   of,   809. 

3.  Application  for,  810., 

4.  Time  for,  810. 

5.  Scope  of,  810. 

6.  Conduct  money,  811. 

7.  Failure  to  give,  812. 

8.  Use  of,  at  trial,  812. 

D.  Attendance  on,  subpoena  in  inter- 

locutory proceedings,  814. 

E.  Cross-examination    of   deponent, 

814. 
Special  Case,  815. 
Venue7  815. 

A'.  In  particular  actions,  815. 
B.  Change  of,  815. 
Tbial,  817. 

A.  Notice  of,  817. 

1.  In  general,  817. 

2.  Failure  to  give,  818. 

3.  Countermand,  818. 

B.  Adjournment  of,  818. 
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XX. 

XXI. 
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XXIV. 
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XXXII. 
XXXIII. 
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XXXVI. 
XXXVII. 
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XXXIX. 
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xLiii: 


Want  of  Pbosecdtion,  Dismis- 
sal OF  Action  fob,  819. 

Eefeeence,  '820. 

Attachment,  820. 

FiBHS,  Actions  By  and  Against, 
821. 

Non-Stht,  822. 

Motion  fob  Judgment,  823. 

Chambebs  :  Mattebs  Dispos- 
able In,  824. 

Obiginating  Summons,  825. 
Notice  of  Motion,  825. 
Summons,  825. 
Obdebs,  826. 

A.  In  general,  826. 

B.  Ex  parte,  orders,  827. 
Judgments  and  Obdebs  :   Enteb- 

ING,  828. 

Accounts  and  iNQunaES,  829. 
Fubtheb  Considebation,  829. 
Pbeseevation    and   Inspection 

OF  Pbopeett,  829. 
Sale  by  the  Couet,  831. 
Stay  of  Peoceedings,  831. 
Execution,   Discovbby  in   Am 

OP,  832. 

JUDGMiNT,    InTEEEST'  ON,    833. 

Sebtice  of  Obdebs,  Etc.,  833. 
Time,  834. 
Vacation,  834, 
Ieeegulaeities,  835. 
A.-Jn  general,  835. 
B.  WfUver  of,  835. 
Stamps,  836. 


I.  In  Geneeal. 

Pendency  of  action.] — So  long  as  there 
remains  anything  to  be  done  to  work  out  the 
judgment  in  an  action,  the  action  is  pend- 
ing. Peck  V.  Sun  Life  Assurance  Co.,  11 
B.C.R.  215. 


II.  Weit  of  Summons. 

A.  In  General. 

1.  Citation  to  bring  in  grant.] — Where 
the  rule  requiring  the  issue  of  a  citation  to 
bring  in  the  grant  on  commencing  an  action 
to  revoke  a  probate  has  not  been  complied 
with,  proceedings  will  be  stayed  until  this 


has  been  done.  MoLagan  v.  McLagan,  11 
B.O.R.  325. 

2.  Omission    to    state   any   address.]  — 

The  omission  to  state  upon  the  writ  of  sum- 
mons any  address  does  not  invalidate  the 
writ,  but  is  an  irregularity  merely,  and 
amendable.  Mathews  v.  Corporation  of 
Victoria,  5  B.C.E.  284. 

3.  Plaintiff's  address.]— Where  the  writ 
was  in  Form  2  of  Appendix  A.  of  the  Rules 
and  gave  the  plaintiff's  address  as  "Victoria, 
British  Columbia,"  it  was  held  sufficient. 
Carse  v.  Tallywrd,  5  B.C.R.  142. 

4.  Plaintiff's  address  where  several 
siiing  as  trustees.] — ^Where  plaintiffs  sue 
as  trustees  for  a  corporation,  it  is  not  neces- 
sary to  indorse  on  the  writ  the  addresses  of 
the  individual  plaintiffs.  Plaintiffs  sued  as 
trustees  of  the  Standard  Life  ^Assurance 
Compauy,  and' their  address  was  indorsed  on 
the  writ  as  "Edinburgh,  Scotland": — Held, 
insufficient  address,  but  as  there  was 
nothing  misleading  in  the  address,  leave  was 
given  to  amend  by  stating  the  place  of 
business  of  the  company.  Dundas  v. 
MacEenzie,  10  B.C.R.  174. 

5.  In  name  of  a   firm  of  solicitors.]—^ 

It  is^qujte  permissible  to  sign  a  writ  in  the 
name  of  a  firm  of  solicitors.  Protestant 
Orphans'  Home  v.  Daylcin,  12  B.C.R.  128. 

6.  Seal.] — ^The  copy  of  a  writ  of  sum- 
mons served  on  the  defendant  need  not  indi- 
cate that  the  original  was  sealed.  Canada 
Settlers  Loan  Co.  V.  Steinburger,  4  B.O.R. 
353. 

7.  Receiver.] — It  is  improper  to  endorse 
on  the  writ  a  claim  that  a  particular  person 
may  be  appointed  receiver.  Hudson's  Bay 
Co.  V.  Green,  1  B.C.R.,  Pt.  I.,  247. 


B.  Issue  of. 

1.  Patent  action.] — In  an  action  for 
infringement  of  a  patent,  the  writ  need  not 
be  issued  out  of  the  registrj^  nearest  tlie 
place  of  residence  or  business  of  the  defend- 
ants, but  sec.  30  of  the  Patent  Act  is  com- 
plied with  if  the  venue  is  laid  at  the  place 
of  such  registry-.  Short  v.  Federation  Brand 
Salmon  Canning  Co.,  6  B.C.R.  385. 

2.  Patent  action.] — In  an  action  against 
a  Company  for  infringement  of  a  patent,  the 
venue  should  be  laid-  at  the.  place  of  the 
registry  which  is  nearest  the  head  office  of 
the  company.  Short  v.  Federation,  etc.,  Co., 
6  B.C.R.  436. 
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0,  Renewal  of. 


Delay.]  —  A  delay  of  iour  months 
unaccounted  for,  from  the  date  of  the  expiry 
of  a  writ,  is  fatal  to  a  motion  to  renew  the 
writ.     Loring  v.  Sormeman,  5  B.C.R.  135. 


D.  Setting  Aside. 

1.  Who  may  move.] — ^It  is  not  necessary 
that  a  person  Who  has  been  served  with  a 
writ  of  summons  should  be  the  actual 
defendant  to  eiititl?  him  to  move  to  set  it 
aside.  Fall  v.  Klonda/Ke  Bonanea,  Ltdn,  9 
B.O.R.  493.  .         .  : 

2.  M  o  t  i  o  n  before  appeariiitr.]  ~~  A 
defendant  may  move  to  set  aside  the  ser- 
I'ice  of  the  writ  before  ap'pearihg  or  enter- 
ing a  conditional  appearance.  Garesche  v. 
BqUaday,  1  B.Q.R.,  Pt;.  II.,  83.  Fletcher 
V.  McGillivray,  3  B.C.R.  40. 

3.  Summons  before  appearance.]  — An 
application  to  set  aside  a  writ  of  summons 
may  be  by  summons  in  phambers,  and  may 
be  made  by  the  defendant  without  entering 
a  conditional  or  other  appearance.  Carse 
V.  Tallyard,,  5  B.C.R.  142. 

4.  Conditional  appearance.]  — Notwith- 
standing Order  XII.,  r.  .19  (Rule  70),,  pro- 
viding that  a  defendant  may  move  to  set, 
aside  service  of  a  writ  of  summons  without 
entering  a  conditional  appearance,  the  fact 
that  a  defendant  has  entered  a  coiiditiona.1 
appearance  is  not  a  good  preliminary  objec- 
tion to'  siich  a  motion.  The  fact  that 
defendant  includes  in  such  application  a 
notice  to  discharge  an  interim  injunction 
granted  before  service  of  the  writ  is  not  a 
waiver  of  irregularity  in  the  writ.  Fletcher 
y.  MoGillwra/y,  3  B.C.B.  37. 

5.  Service  of  writ  without  indicating 
seal  of  Court.]  — The  seal  of  the  Court 
affixed  to  a  writ  of  summons  is  not  a  part  of 
the  writ  itself,  but  merely  authenticates  it. 
The  copy  of  the  writ  of  summons  served  on 
the  defendant  did  not  indicate  that  the 
original  was  sealed.  Upon  motion  to  set 
aside  the  service  thereof: — Held,  dismissing 
the  motion,  that  the  writ  was  properly 
served.  Gcmada  Settlers'  Loan,  Co.  v.  Stein- 
hiM-ger,  4  B.C.R.  353. 

6.  Delay  in  service.  ]^^Plaintift  having 
commenced  an  action  to  enforce  an  adverse 
claim,  did  not  serve  tjie  writ  within  a  year 
as  provided  by  r.  31-.  The  defend?tnt  moved 
in  the  action  to^  set  aside  the  writ  and  to 
vacate  the  adverse  claim: — Held,  that  the 
action  was  out  of  Court,  and  no  order  could 


be  made  therein.      Troup  v.  Kilbourne,  5 
B.C.R.  547. 


E.  Service   of,   Within  Jurisdiction. 
1.  Generally. 

1 .  Def eiitUiAt  company's  m  a  n-  a  g  e  r 
merely     passing     through     Province.] — ^A 

writ  of  summons  describing  the  defendant 
company  as  "Doing  business  in  the  Province 
of  British  Columbia':" 'was  served  upon  J.  G. 
Moiiaren,  the  manager  of  the  defendant 
company,  who  was,  passing  through  British 
Columbia  en  route  to  Dawson: — ^Held,  that 
the  service  was  irregular.  Fall  v.  Klondyke 
Bokanza,  Limited,  9  B.C.R.  493^ 

2.  Transitory  action.]  —  Where  the 
defendant  was  personally  served  with  the 
writ  of  summons  whilst  within  British 
Columbia,  and  the  cause  of  action  was 
transitory,  an  application  to  set  the  service 
aside  was  refused.  Parshley  v.  Hanson,  17 
B.C.R.  364. 

3.  Agents  of  solicitors.]  — Where  the 
general  agentg  in  Victoria  of  a  firm  of  coun- 
try solicitors  have  never  acted  as  agents  in 
a  -particular  action,  the  service  on  them  of 
a  ^summons  in  the  action  is  insufficient. 
Barnes  v.  Gray,  6  B.C.R.  219. 


2.  On  Foreign  Corporation. 

1.  Domicile  of.] — The  defendants,  a 
foreign  company,  had  a  place  of  business  in 
Victoria,  where  it  carried  on  a  trading 
business,  although  its  principal  place  of 
business  and  head  office,  where  the  meetings 
of'  the  governor,  chief  traders,  and  share- 
holders were  held,  were  in  England.  The 
plaintiff,  as  administrator — appointed  by 
the  Court  here  to  the  intestate  estate  of 
McL.,  a  deceased  servailt  of  the  company — 
served  a  writ  on  one  of  the  company's  man- 
agers at  Victoria.  On 'an  application  to 
have  the- writ  set  aside: — ^Held,  that  inas- 
much as  by  tlie  company's  rules  the  power 
to  appoint,  pay,  and  dismiss  was  with  the 
England  office,  and  as,  by  agreement,  the 
deceased's  account  was  kept  at  that  office, 
and  the  balance  due  him  from  time  to,  time 
was  payable  there,  the  English  office  must 
be  regarded  as  the  domicile  of  the  company, 
and  the  company  could  not  be  sued  hei'e 
by  the  plaintiff  as  administrator  of  the 
deceased.  WUson  v.  Hudson's  Bay  Com- 
pany, 1  B.C.R.,  Pt.  II.,  102. 
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2.   Canadian   Pacific   Railway   Co.]  — In 

an  action  against  the  Canadian.  Pacific  Rail- 
way Company,  service  of  process  against  the 
company  must  be  effected  at  the  company's 
office  in  Vancouver  appointed  pursuant  to 
44  Vict.,  c.  1,  sec.  9.  Jordan  v.  MoMillan, 
Canadian  Pacific  Railway  Company,  gar- 
nishee, 8  B.C.R.  27. 


3.  Substituted  Service. 

Sufficiency  of  affidavit  —  Supplying 
defects  in.] — -An  affidavit  leading  to  an' 
order  for  substituted  service  under  sec.  130 
of  the  Companies  Act  on  an  extra-provin- 
cial company  licensed  to  do  business  in  Brit- 
ish Colxunbia,  should  show  clearly  that  the 
company  is  an  extra-proyincial  one  licensed 
to  do  business  in  the  Province.  On  an 
application  to  set  aside  an  order  for  substi- 
tuted service,  it  is  discretional  with  the 
judge  to  allow  plaintiffs  to  read  further 
affidavits  setting  out  facts  omitted  in  the 
affidavit  on  which  the  order  was  made,  and 
where,  in  the  exercise  of  his  discretion,  he 
refused  leave,  the  Court,  on  appeal,  will  not 
interfere.  Centre  Stofr.  Mining  Company, 
Limited  v.  Rossland  C^eat  Western  Mines, 
Limited   (No.  3),  10  B.C.R.  262. 


F.  Sermce  of,  Out  of  the  Jurisdiction. 
1.  Leave  to  Issue,  Necessity  for. 

1.  Irregularity.] — A  writ  of  summons 
for  service  outside  the  jurisdiction  is  irregu- 
lar if  issued  without  leave.  Hull  v. 
Schneider,  3  B.C.R.  32. 

2.  Nullity.] — A  writ  was  issued  for  ser- 
vice within  the  jurisdiction.  Two  defend- 
ants within  the  jvirisdiction  were  served  and 
an  order  was  then  taken  out  for  leave  to 
serve  notice  of  the  writ  on  a  third  defend- 
ant without  the  jurisdiction,  who  was  then 
served  with  a  copy  of  the  order  and  the 
notice  :^Held,  that  the  order  he  set  aside 
and  that  all  proceedings  thereunder  were 
null  and  void.  It  is  a  condition  precedent 
to  the  service  that  leave  be  granted  to  issue 
the  writ  under  Order  II.,  r.  4,  and  that 
leave  be  granted  for  service  out  of  the  juris- 
diction under  Order  XI.  Bloom  v.  Neic 
York  Tailoring  Co.,  18  B.C.R.  395. 


2.  Cases  Within  Order  XI. 

1.   Action      properly      brought     against 
person     served    within    jurisdiction.] — ^T., 


the  British  Columbia  agent  for  the  P.  C. 
Line,  of  Seattle,  sued  McM.,  the  agent  of 
the  D.  &  W.  H.  N.  Co.,  on  a  bill  of  exchange 
drawn  by  McM.  on  the  company  in  favour 
of  T.  This  bill  was  for  the  balance  of 
freight  moneys  due  under  a.  charter-party 
entered  into  between  the  principals;  and 
the  company,  having  a  claim  against  the 
P.  0.  Line  for  demurrage,  obtained  an  order 
adding  them  as  party  defendants,  and  giv- 
ing them  and  McM.  leave  to  deliver  a  coun- 
terclaim and  serve  it  upon  the  P.  C.  Line. 
An  order  was  then  made  giving  leave  to 
McM.  and  the  company  to  serve  notice  on 
the  P.  C.  Line  of  the  defense  and  counter- 
claim:— Held,  that  as  no  cause  of  action  or 
counterclaim  against  T.  was  showln,  there 
was  no  "action  properly  brought  against 
some  others  person  duly  served  within  the 
jurisdiction,"  and  hence  there  was  no  jurist 
diction  to  make  the  order.  Trovbridge  v. 
McMillan,  9  B.C.R.  443. 

2.  Action  to  rescind  purchase  of  shares 
in  mining  company.] — An  action  to 
rescind  a  purchase  from  the  defendant  of 
shares  in  ah  incorporated  company  on  the 
ground  of  misrepresentation  is  not  ah  action 
within    Order    XI.    so    as    to    enable    the 

j)laintiff  to  obtain  leave  to  issue  a  writ  for 
service  out  of  the  jurisdiction.  Davies  v. 
Dunn,  8  B.C.R.  68. 

3.  Transfer    of   scares — Agreement. ].;;- 

A  writ  for  service  out  of  the  jurisdiction 
having  been  issued  to  "enforce  an  agreement 
between  residents  of  British  Columbia  and 
England  for  the  transfer  of  shares  in  a 
Provincial  company  not  in  terms  providing 
for  its  performance  within  the  jurisdic- 
diction: — ^Held,  that  the  writ  should  be  set 
aside.  Oppenheimer  v.  Sperling,  7  B.C.R. 
96. 

4.  Against  mortgagee  of  ship.] — In  an 
action  by  execution  creditors  against  a 
mortgagee  of  a  British  ship  to  recover  the 
surplus  of  the  proceeds  of  sale  under  a 
power  of  sale,  it  was  held  that  an  order  for 
service  out  of  the  jurisdiction  on  the  mort- 
gagee could  not  be  made.  Wilson  Bros.  v. 
Donald,  7  B.C.R.  33. 

5.  Foreign  contract.] — A  Seattle  steam- 
ship company  contracted  with  a  Victoria 
firm  to  cary  coal  from  Seattle  to  Alaska, 
and  was  paid  the  amount  of  the  contract 
price.  When  the  coal  arrived  at  Dyea  the 
company  demanded  and  collected  from  the 
firm's  agent  an  additional  sum  for  taking 
the  coal  in  lighters  from  Skagway  to  Dyea. 
The  company's  agent  promised  to  repay  this 
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amount  in  Victoria: — ^Held,  setting  aside  a 
writ  for  service  out  of  tne  jurisdiction,  that 
the  claim  really  arose  out  of  the  contract, 
and  therefore  the  Court  had  no  jurisdiction. 
Shalleross,,Macaulay  it  Co.  v.  Alaska  Steam- 
ship Co.,  8  B.CjR.  ^03. 

6.  Interest  in  land.] — An  interest  in  a 
special  timber  license  issued  under  the  Land 
Act  is  an  interest  in  lands,  to  enforce  which 
a  writ  may  be  issued  for  service  ex  juris 
under  the  provisions  of  Order  XI.,  r.  1  (b). 
VaugHan-Rys  v.   Clary,  Needier  and  Laid- 

.law„  15  B.CR.  9. 

7.  Promissory  note.]  —  A  promissory 
note  not  specifying  any  place  of  payment  is 
prima  facie  payable  at  the  placfe  where  it 
appears  on  its  face  to  have  been  made,  and 
where  such  place  is  without  the  jurisdiction, 
leave  to  issue  a  writ  will  not  be  granted. 
Oa/resGhe,  Qreen  &  Go.  v.  MoUadoAj,  1  B.C.R., 
Pt.  II.,  83. 


3.  Application  for  Leave  to  Issue. 

1.  Indorsement  of  writ — rMust  disclose 
reEUoiuble  cause  of  action.]— As  the  leave 
of  the  Court  or  a  judge  is  (by  r.  6) 
expressly  required  to  be  obtained  before  the 
issue  of^  writ  for  service  outside  thfe  juris- 
diction, the  Court  must,  before  sanctioning 
it,  be  satisfied  that  the  indorsement  discloses 
a  reasonable  cause  of  action.  The  promis- 
sory note  as  set  out  in  the  special  indorse- 
ment showed  the  name  of  W.,  one  of  the 
defendants,  sued  as  indorser,  indorsed  under 
that  of  the  plaintiff,  the  payee  of  the  note : — 
Held,  prima  facie  evidence  that  W.  was  not 
liable -on  the  note  to  the  plaintiff,  and  that 
^;he  plaintiff  was  not  the  holder  of  the  note, 
ajid  motion  to  issue  the  ex  juris  writ 
refused.     Tai^Yune  v.  Blum,  3  B.CR.  21. 

2.  'Affidavit.] — ^An  affidavit  leiding  to  an 
order  for  a  writ  -containing  allegations  of 
facts  which  must  necessarily^  have  been 
founded  on  information  and  belief  only  must 
state  the  source  of  information.  Tate  v. 
Bennessey,  8  B.CR.  220.   ^ 

3.  Affidavit  leading  to  order  for — ^What 
it  should  show.] — An  affidavit  leading  to 
an  order  for  a  writ  should  show  the  groimds 
on  which  deponent  believes  that  the  plaintiff 
has  a  good  cause  of  action.  The  Northern 
Counties  Investment  Trust,  lAmited  (For- 
eign) V.  Nathan,  7  B.Q.R.  136. ' 

4.  Affidavit  leading  to  order  for — Juris- 
diction of  local  judge.] — A  local  judge  of 
the  Supreme  Court  has  jurisdiction  to  make 
an  order  for  an  ex  juris  writ.     The  affidavit 


leading  to  the  writ  should  be  reasonably 
precise  as  to  the  essential  facts  alleged'  to 
constitute  the  cause  of  action,  and  if  there 
are  omissions  of  substance,  the  order  should 
not  be  made.  A  Supreme  Court  judge  has 
power,  on  motion,  to  set  aside  an  ultra  vires 
order  made  by  a  judge  of  limited  jurisdic- 
tion.    Tate  V.  Hennessey,  7  B.CR.  262. 

5.  Rescinding  order.] — The  allowance  of 
service  of  a  writ  of  summons  upon  a  for-^ 
eigner  out  of  the  jurisdiction  of  the  Court 
is  discretionary.  Upon  motion  to  the  judge 
who  inade  such  an  order  to  rescind  the  same, 
it  appeared  that  the  plaintiff's  cause  of 
action  was  upon  a  promissory  note  made  at 
Portland,  U.S.A.,  by  the  defendant,  who 
resided  there;  no  place  of  payment  was 
mentioned  in  the  note: — Held,  rescinding 
the  order,  that  prima  facie  the  note  was 
payable  in  Portland,  and  that  the  contract 
and  breach  arOse  in  the  foreign  jurisdiction, 
and  that  the  case  was  not  within  Order  XI. 
(2)  That  the  proper  practice  was  to  apply 
to  the  judge  who  made  the  order  to  rescind 
it,  and  not  to  a/ppeal  from  it.  ,  Oaresche, 
Green  &  Co.  v.  Hdlladay,  1  B.C.R.,  Pt.  II., 
83. 

4.  Substituted  Service. 

1.  Affidavit.  ]^-Aa  affidavit-  for  an  order 
for  substitutional  service  of  a  writ  must 
show  that  the  defendant  is  evading  service 
of  it.     tiult  Bros.  V.  Schneider,  3  B.CR.  32. 

2.  Affidavit.] — ^To  support  an  order  for 
substitutional  service  of  a  writ  of  summons 
allowed  to-be  issued  for  service  out  of  the 
jurisdiction,  it  must  appear  upon  the  affi- 
davit upon  which  the  order  is  obtained  that 
the  dfefendant  is  evading  service  of  the  writ. 
Supplemental  affidavit  that  such  was  the 
fact  not  admitted  in  answer  to  a  motion  to 
set  aside  the  j)rder.  Mellor  v.  Garter,  3 
B.CR.  301. 


G.  Special  Indorsement. 

1.  What  Claims  Subject  of. 

1.  Liquidated  damages.]  — In  order  to 
obtain  judgment  under  Order  XIV.,  the 
indorsement  on  the  writ  must  show  beyond 
question  that  the  claim  is  for  a  liquidated 
amount.  Where,  therefore,  in  a  suit  claim- 
ing $25  per  day  for  default  in  a  building 
contract,  and  no  commencement  was  made 
on  the  building  contracted  for : — Held,  that 
the  claim  for  damages  could  not  be  said  to 
be  for  liquidated  damages,  entitling  plaintiff 
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to  sign  judgment  under  Order  XIV.  Lembke 
V.  Ghin  Wi/ng,  17  BiC.R.  218. 

2.  Liquidated  amount.] — A  claim  for 
$1,000,  "amount  due  upon  an  agreement 
whereby  the  defendant  agreed  to  pay  the 
plaintiffs  the  sum  of  $1,000  in  the  event  of 
certain  work  in  which  the  plaintiffs  were 
engaged  being  wholly  stopped  by  the  defend- 
ant, and  which  has  been  wholly  stopped  by 
him,"  is  a  liquidated  demand,  and  proper 
subject  of  special  indorsement.  Lantz  v. 
Baker,  3  B.C.R.  269. 

3.  Contract  of  indemnity.] — Plaintiff's 
writ  was  specially  indorsed  to  recover 
$1,000  for  principal  money  due,  under  a 
covenant  to  pay  the  sum  of  $1,000  on  20th 
February,  1892.  "The  covenant,  as  set  out 
in  the  affidavit,  was  to  assume,  pay  and  dis- 
charge all  moneys  due  and  to  become  due 
from  the  said  assignor  (plaintiff)  to  one 
Parker,  under  a  certain  agreement  between 

,  them,'"  and  "to  indemnify  and  save  harm- 
less him,  the  said  assignor,  from  the  pay- 
ment of  liie  same,"  etc.  It  did  not  appear 
that  Parker  had  demanded  payment  from 
the  plaintiff: — -Held,  that  the  contract 
proved  was  one. of  indemnity,  and  a  claim 
for  breach  of  such  a  contract  is  not  a  liqui- 
dated but  an  unliquidated  demand.  Baker 
.V.  Dolby,  Ballentyne  &  QlaMon,  3 » B.C.R. 
289. 

4.  Account  stated.] — The  particulars  of 
the  plaintiffs'  claim  indorsed  on  the  writ 
were:  "1899.  November  30.  To  balance 
of  account  rendered,  which  balance  has  been 
stated, '  $51.70.  Balance  of  accoimt  ren- 
dered and  stated  owing  to  Hunter  Btothers, 
and  duly  assigned  for  value  by  an  assign- 
ment dated  the  1st  day  of  December,  1889, 
to  the  plaintiffs,  and  of  which  express  notice 
in  writing  has  been  given  to  the  defendant, 
$167.15.  Total,  $218.85":— Held,  not  a 
special  indorsement  such  as  would  support 
a  judgment  under  Order  XIV.  Rogers  v. 
Reed,  7  B.O.R.  139. 

5.  Claim  oiF  interest  after  maturity.] — 

The  plaintiff's  claim,  indorsed  on  tlie  writ, 
was  upon  a  promissory  note  expressed  to  be 
payable  "with  interest  at  9  per  cent,  per 
annum  until  paid."  Ip  claimed  the  amount 
of  the  note  and  interest  at  7  per  cent,  from 
the  date  of  the  note  to  the  date  of  the  writ 
(in  view  of  sec.  80  of  the  Bank  Act,  1890, 
Stat.  Can.,  c.  31),  limiting  the  interest 
I'ecoverable  by  certain  banks  to  7  per 
cent.  :^-Held,  upon  summons  for  judgment 
under  Order  XIV.,  that  the  claim  for  inter- 
est at  7  per  cent,  after  the  maturity  of  the 


note  was  for  unliquidated  damages.  Bank 
of  Montreal  v.  Bambridge  &  Co.,  3  B.C.R. 
125.  _.  , 

2.  Claim  for  Interest. 

1.  Claim  for  interest  till  judgment  at 
certain    rate,    necessitating    computation.] 

— ^Plaintiffs'  claim,  as  indorsed  on  the  writ 
of  summons,  was  for  a  sum  certain  for 
principal  and  interest  due  upon  a  covenant 
in  a  mortgage,  and  interest  thereon  until 
judgment: — Held,  not  a  special  indorsement 
entitling  the  plaintiffs  to  judgment  under 
Order  XIV.  To  a  special  indorsement  for 
interest  it  is  necessary :  ( 1 )  That  it  is 
claimed  to  be  due  by  contract  or  statute. 
(2)  That  a  definite  sum  is  claimed,  as 
defendant  pannot  be  called  upon  to  take  the 
risks  of  calculation.  Secus,  in  the  case  of 
interest  claimed  on  a,  promissory  note. 
B.  G.  L.  &  I.  A.  y.  Tham,  4  B.C:R.  321. 

2.  Interest  under  statute.] — Interest 
claimed  under  a  statute  cannot  be  the  sub- 
ject of  special  indorsement  unless  it  is 
stated  in  the  indorsement  under  what  Act 
the  interest  is  claimed.  Macaulay  Brothers 
V.  Victoria  Yukon  Trading  Company,  9 
B.C.R.  136. 

3.  Foreign  judgment.] — -In  an  action  on 
a  Yukon  Territory  judgment  the  writ  may 
be  specially  indorsed  within  Order  III.,  r.  6, 
with  a  claim  for  interest  on  tl%e  judgment. 
It  is  not  necessary  in  such  An  indorsement 
to  state  that  the  interest  is  due  by  statute. 
Macaulfiy  Brothers  v.  Victoria  Yukon  Trad- 
ing Gompamy,  9  B.C.R.  27. 

4.  After  maturity.] — The  plaintiff's 
claim,  indorsed  on  the  writ,  was  upon  a 
promissory  note  expressed  to  be  payable 
"with  interest  at  9  per  cent,  per  annum 
until  paid."  It  claimed  the  amount  of  the 
note  and  interest  at  7  per  cent,  from  the 
date  of  the  note  to  the  date  of  writ: — Held, 
that  the  claim  for  interest  at  7  per  cent, 
after  the  maturity  of  the  note  was  for 
unliquidated  damages.  Bank  of  Montreal 
V.  Bainbridge  &  Co.,  3  B.C.R.  125. 

5.  Until  payment  or  ji^dgment.] — A 
claim  for  interest  "until  payment  or  judg- 
ment" i^  not  a  claim  for  a  liquidated 
demand,  within  the  meaning  of  Order  III., 
r.  6,  except,  for  example,  where  the  cause  of 
action  is  in  respect  to  negotiable  instru- 
ments, in  which  case  the  interest  is  by  sec. 
57  of  the  Bills- of  Exchange  Act  deemed  to 
be  liquidated  damages.  Maeaulay  Brothers 
V.  Victoria  Yukon  Trading  Company,  9 
B.C.R.  136. 
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6.   Until    i>ayment    or    judgment.] -- A 

claim  specially  indorsed  on  a  writ  for  the 
amount  of  an  accoimt  rendered  and  "for 
interest  thereon  at  six  per  cent,  until  judg- 
ment" is  not  a '  liquidated    demand    under 

"Order  III.,  r.  6.  McClwry  Manufaotwring 
Co.  V.  doriett,  2  B.C.E,.  212^ 

7. '  Until  payment  or  judgment.] — In 
an  action  for  the  priiicipal  and  interest  <Jue 

■  under  a  covenant  in  a  mortgage,'  a  claim 
for  interest  until  payment  or  judgment  is 
not  the  subject  of  a  special  indoi^pement. 
Pike  V.  Copley,  9  B.C.R.  52. 

8.  No  provision  for  interest.] — A  claim 
upon  a  promissory  note  containing  no  pro- 
vision for  interest,  may  include  a  claim  for, 
interest  at  the  legal  rate  from  the  date  of 
maturity  to  the  date  of  judgment.  British 
Columbia  Corporation,  Limited  v.  Cough- 
Ian,  3,  B.C.R.  273.. 


3.  Requisites  of. 

1.  Sufficient  particulars.]  —  Where  a 
party  is  placed  in  the  position  of  having 
judgment  signed  against  him  summarily, 
he  is  entitled  to  have  sufficient  particulars 
to  enable  him  to  satisfy  his  mind  whether 
he  should  pay  or  resist.  Bqmk  of.  Montreal 
V.  Thomson,  13  B.C.R.  218.  , 

2.  Heading — Statement  of  claim.] — A 
special  indbrsement,  in  order  to  support  a, 
judgment  under  Order  XIV.,  mlist  be 
headed  with  the  words  "statenvsut  of 
claim."  Vancov/ver  Agenoy  v.  QvAgley,'  8 
B.C.R.  142. 

3.  Signature  of  solicitor.]  — A  special 
indorsement,  in  order  to  support  a  judg- 
ment under  Order  XIV.,  must  contain  the 
signature  of  the  plaintiff's  solicitor.  Oppen- 
heimer  v.  Oppenheimer,  8  B.C.R..   145. 

4.  Amount  due.] — A  specially  indorsed 
writ  should  state  specifically  the  amoimt 
due.  Maoaulay  Bros.  v.  Victoria  Yukon 
Trading  Co.,  9  B.C.R.  136. 

5.  Amendment  -^  Service  of  amended 
writ.] — ^When  an  order  amending  the  Special 
indorsement  upon  a  writ  o/  summons  is 
made,  the  writ  with'  the  new  special  indorse- 
ment must  be  reserved  upon  every  defendant 

,  affected  by  the  amendment.  If  such 
defendant  has  already  appeared,'  such 
appearance  stands  as  an  appearance  to  the 
amended  writ,  and  the  plaintiff  can  apply 
for  judgment  under  Order  XIV.,  but  judg- 
ment cannot  be  directed  to,  be  entered 
against  Tiim  before  the  lapse  of  eigM  "days 


from  the. service  of  the  amended  writj  More 
V.  Patterson,  2  B.C.R.  302. 

6.  No  particulars  of  credits.]  ^^An 
indorsement  on  a  writ  of  summons  claim- 
ing a  balance  dife  on  a  promissory  note  giv-, 
ing  particulars  of  the  note,  but  not  of  the 
credits,  is  -  a  good  special  indorsement. 
Mason  v.  Nason,  4  B.C.R.  172.     , 

7.  Foreign  judgment.] — Where  a  writ 
is  specially  indorsed  with  a  claim-,  for  the 
taxed  costs  of  a  foreign  judgment,  the  date 
of  the  taxation  should  be  stated.-  Maoaulay 
Bros.  V.  Victoria  Yukon  Trading  Co.,  9 
B.C.B,,  136. 

8.  Action  on  covenant.]-— An  indorse- 
meut  of  a  claim  for  principal  and  interest 
under  a  covenant  in  a  mortgage,  in  order 
to  be.  a  good  special  indorsement  within 
the  meaning  of  Order  III.,  r.  6,  and  Order 
XIV.,  r.  1,  must  allege  that  the  moneys  are 
due  under  the  covenant.  British  Columbia 
Land  and  Investment  Agency,  Limited  v. 
Cum  Tow,  8  B.C.R.  2. 

9.  Action  on  promissory  npte.] — ^In  an 

action  to  recover  the  amount  of  a  promis- 
sory note,  presentment  for  payment,  dis- 
honour and.  notice  thereof  to  the  indorser, 
must  be  stated  in  the  special  indorsement 
of  the  writ  to  warrait  an  order  for  judg- 
ment agains^^  the  '  indorser,  under  Order 
XIV.,  but  need  not  be  alleged  to  warrant 
judgment  against  the  maker.  More.  v. 
Patterson,  2  B.C.R.  302. 

10.  Action     on     promissory     note.] — 

Plaintiff  .  obtained  an  order  for  judgment 
under  Order  XIV.,  upon  a  specially 
indorsed  writ  against  Coughlan  &  Mason 
as  makers,  and  Stelly  as  indorser  for  the. 
amount  of  a  promissory  note  and  interest 
as  claimed  from  the  date  of  its  maturity 
at  6  per  cent.,  no  interest  being  provided 
for  in  the  note.  The  indorsement  stated 
that  the  note  had  been  duly  presented  for 
payment  and  been  dishonoured  and  that 
"notices  of  dishonour  had  been  waived": — 
Held,  that  interest  was  payable  on  the  note 
after  maturity  at  6  per  cent.,"*  and  was  a 
liquidated  dem_and  under  the  Bills  of 
Exchange  Act  (Can.),  1890,  see.  67,  and 
that  the  special  indorsement  was  sufficient. 
British  Columbia  Corporation,  Limited  v. 
Coughlan  &  Mason  and  George  Stelly,  3 
B.C.R.  273. 

11.  Action  on  promissory  note  — 
Presentation — ^Allegation    of,    necessary.] 

— Under  Bec<  86  of  Bills  of  Exchange  Act, 
53  Vict.  CCau.),  c.  3'?.  where  a  promissory 
note  is  made  payable  at  a  particular  place, 
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presentation  at  that  place  must  be  alleged 
and  proved  in  order  to  -make  a  cause  of 
action  against  the  maker.  A  special 
indorsement  upoii  a  writ  of  summons  in  an 
action  to  recover  from  the  maker  the 
amount  of  a  promissory  note,  stated  the 
note  as  being  made  "payable  at  a  particular 
place,  but  did  not  allege  presentment;  a 
motion  for  judgment  was  dismissed  on  the 
ground  that  the  special  indorsemeirt  dis- 
closed no  cause  of  action.  Croft  v.  Hamlin, 
2  B.C.R.  333. 

12.  Action  OR  promissory  note — ^Pre- 
sentment.] —  The  statefnent  of  claim 
indorsed  ou  the  writ  alleged  that  the  note 
sued  on  was  payable  at  a  particular  place 
named,  and  in  the  same  paragraph  that 
"the  note  was  duly  presented  and  dis- 
honoured:— Held,  a  good  special  iiidbrse- 
ment.  XJmon  Bank  of  Halifax  \.  Wturmburg 
and  Company,  Limited,  9   B.C.R.   160.    - 

13.  Claim  of  interest.]  —  Plaintiffs' 
claim,  as  indorsed  on  the  writ  of  summons, 
was  for  a  sum  certain  for  principal  arid 
interest  due  upon  a  covenant  in  a  mort- 
gage, and  interest  thereon  until  judg- 
ment:— Held,  not  a  special  indorsement 
entitling  the  plaintiff  to  judgment  under 
Order  XIV.  To  a  special  indorsement  for 
interest  it  is  necessary:  (,t)  That  it  is 
claimed  to  be  due  by  contract  or  statute. 
(2)  That  a  definite  sum  is  claijned,  as 
defendant  cannot  be  called  upon  to  take 
the  risks  of  calculation.  Secus,  in  the  case 
of  interest  cjaimed-on  a  promissory  note. 
British  Columbia  Land  &  Investment  Com- 
pany V.  ThaAn,  4  B.C.R.  321. 

14.  No  allegation  of  recovery  of  judg- 
ment sued  on.] — In  an  action  on  a  foreign 
judgment  the  statement  of  claiip  indorsed 
on  the  writ  did  not  allege  specifically 
against  whom  the  judgment  was  recovered: 
— ^Held,  that  the  writ  was  not  specially 
indorsed;  Boyle  v.  Victoria  Yukon  Trading 
Co.,  Limited,  8  B.C.R.  352. 


III.  Change  op  Solicitoe. 

Subpcena    to    name    a    solicitor.]  —  The 

defendant  appeared  to  the  action  by  D.,  a 
solicitor,  and  then  went  to  reside  outside 
the  jurisdiction.  D.  being  elevated  to  the 
bench,  the  plaintiff  afterwards  obtained  a 
summons  for  judgment  under  Order  XIV., 
and  served  it  upon  H.  (of  the  firm  of  H. 
&  L.  D.)  ;  the  former  partner  of  D.,  H., 
refused  to  accept  or  acknowledge  the  ser- 
vice.     The   plaintiff   left  the   summons   at 


the  office  of  H.,  who  returned  it.  Drake,,  J., 
upon  the  return  day  mentioned  in  the  sum- 
mons, treated  the  above  as  good  service 
thereof,  and  no  one  appearing  for  the 
defendant,  made  an  order  giving  the  plaint- 
iff leave  to  sign  judgment  for  the  amount 
claimed.  The  defendant  appointed  L.  D.,  part- 
ner of  H.,  solicitor  ad  hoc,  and  appealed  to 
the  Divisional  Court  from  the  order: — Held, 
overruling  an  objection  that  the  defendant 
had  no  status  on  the  appeal  for  want  of 
notice  to  plaintiffs  of  appointment  of  a 
new  solicitor  to  bring  the  appeal;  that  the 
plaintiffs,  by  serving  D.  with  the  original 
summons  for  judgment,  and  as  it  appeared 
they  had  done,  writing  H.  &  h.  D.  for  the 
grounds  of  appeal,  had  waived  the  objec- 
tion. That  the  order  appealed  from  was 
,  not  an  ex  parte  order  in  the -sense  that  an 
applicatiota  to  rescind  it  should  have  been 
made  before  Drake,  J.,  instead  of  appealing 
to  the  Divisional  Court.  That  the  proper 
method  of  bringing  the  defendant  before 
the  Court  on  the  summons  for  judgment 
was  by  subpoena  to  name  a  solicitor,  which 
subpoena  could  be  substitutionally  served 
though  the  defendant  had  gone  abroad  since 
the  service  of  the  writ  of  summons,  and 
that  the  judgment  was  a  nullity.  Denny 
V.  Swyward,  i  B.C.R.  212. 


rv.  Appeabance. 
A.  In  General. 

1.  After  judgment — -Leave  to  enter.  ]^ — 

After  judgment  in  default  of  appearance, 
an  appearance  cannot  be  entered  without 
leave.  Chong  Man  Choolc  v.  Kai  Fung,  8 
B.C.R.  67. 

2.  Irregular      appearance  —  Judgment 

signed    as    in    default — Setting    aside.] 

Where  an  irregular  appearance  has  been 
entered,  the  plaintiff  cannot  treat  it  as  a 
nullity  .  and  sign  judgment ,  as  in  default. 
Gordon  v.  Roadley,  6  B.O^R.  ■  305. 

3.  Amended  writ.] — Where  an  amended 
writ  is  re-served  upon  a  defendant  who  has 
appeared,  such  appearance  stands  as  an 
appearance  to  the  amended  writ.  More  v. 
Patterson,  2  B.C.R.  302. 


B.  Conditional  Appearance. 

1.  Effect  of  entering,  where  unneces- 
sary.]— Notwithstanding  Order  XII.,  r.  19 
(r.  70),  providing  that  a  defendant  may 
move    to    set    aside    service    of    a    writ    of 
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summons  without  entering  a  conditional 
appearance,  the  fact  that  a  defends^nt' ,  has 
entered  a  conditional  appearancej  is  not  a 
good  preliminary  objection  to  such  a 
motion.  •Fleteher  V.  McCHllivray,  3  B.C.E. 
37.  ' 

2.  To  set  aside  writ.] — ^Where  plaintiff 
obtained  leave  to  serve  notice  of  a  writ  on 
a  foreigner  out  of  the  -jurisdiction : — Held, 
that  tke  defendant  was  not  bound  to  appear 
or  enter  a .  conditional  appearance  before 
he  applies  to  set  aside  the  order.  Fowler 
V.  Barstow  (L.R.  20,  Oh.  D.  240), (Observed 
upon.  Ga/resche;  Qreen  £  Oo.  v.  Holladfty, 
1  B.C.R.,  Pt.,II.,  83. 

3.  Nullity.]  7— The  ^-defendant  who  had 
entered  an  appearance  expressed  to  be  con- 
ditional and  for  the  purpose  of  moving  to 
set  aside  the  writ  for  irregularity,  upon' 
the  dismissal  of  that  motion  moved  to  set 
aside  two  ex  parte  orders  continuing  an 
irfterim  injunction  upon  the  ground  that 
they  ought  not  to  have  been  made  ex  parte 
after  the  appearance: — Held>,(l)  That  the 
conditional  appearance  was  not  necessary 
to  the  motion  to  set  aside  the  writ.  (2) 
That  being  limited  to  the  purposes  of  that 
motion,  it  did  not  survive  after  the  dis- 
position of  it.  (3)  That  defendant's  coun- 
sel having  appeared  on  the  motion  was  a 
suflScient  admissioji  to  the  jurisdiction  to 
permit  the  motion  to  be  heard.      (4)   That 

■  the  conditional  appearance  was  a  nullity, 
and  the  orders  continuing  the  injunction 
were  properly  made  ex  parte.  Fletcher  v. 
MoGillivray,  3  B.C.R.  40. 

4.  To  set  aside  injunction.  ]^-Defeildant, 

on  7th  »  July,  entered  an  appearance 
expressed  to  be  conditional,  under  protest, 
and  without  prejudice  to  an  intended  appli- 
cation to  set  aside  an  ex  parte  injunction 
for  irregularity.  Plaintiff  on  the  same  day 
served  the  solicitor  so  appearing  for  defend- 
ants with  a  notice  of  motion  to  continue 
the  injunction.  This  notice  gave  less  than 
the  four  days  required  by  the  rules  for 
such  notices.  Neither  party  appeared  upon 
it.  On  8th  July,  plaintiff  obtained  an  ex 
parte  order  continuing  the  injunction  till 
22nd  July,  and  on  that  day  obtained  a 
further  ex  parte  order  continuing  it  to  the 
hearing.  A  motion  by  defendant  to  set 
aside  these  ex  parte  orders  for  irregularity 
,  was  dismissed.  On  appeal: — ^Held,  (1)  An 
appearance  under  protest  is  a  proceeding 
unknown  to  the  law  and  irregular.  (2) 
That  such  irregularity  was  waived  by  the 
plaintiff  by  his   notice  of   motion  to   con- 
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tinue  the  injunction,  though  itself  not  a 
sufficient  notice.  (3)  That  the  ex  parte 
orders  obtained  thereafter  were  irregular. 
(4)  Tfiat  as  the^  first  irregularity  was  com- 
mitted by  the  defendant,  hfr  had  no  right  to 
complain  of  irregularities  into  which  his 
own-  error  had  led  the  plaintiff,  and  that 
the  appeal  should  be  dismissed  without 
costs,  with  leave  to  apply  on  the  rperits 
to  dissolve  the  injunction.  .Fletcher  v.  Mc- 
GilUvra/y,  3  B.C,R.'  49. 


C.  Under  Protest. 

1.  Invedicl.] — An  ajjpearance  under  pro- 
test is  a  proceeding  imknown  to  the  law 
and  irregular.  Fletcher  v.  McGilUvray,  3 
B.C.R.  49. 

2.  Objection  to  jurisdiction.]  —  An 
appearance  does  not  w^ive  a  right  to  object 
to  the  jurisdiction  if  notice  of  the  objec- 
tion be  given  to  the  plaintiff.  A  notice 
appended  to  an  appearance,  that  it  is  filed 
under  protest,  is  a  sufficirait  notice  for  that 
purpose;    Loring  y.  Sormemwn,  5  B.C.R.  135. 


V.  ,DBrATJLT  OF  Appearance. 

1.  Irregular  appearance.]  — Where  ,an 
irregular  appearance  has  been  entered,  the 
plaintiff  cannot  treat  it  as'  a  nullity  and 
sign  judgment  as  in  default,  but  must  move 
to  set  it  aside.  Gordon  v.  Roadley,  6  B.C.R. 
305.  ' 

2.  Stay  of  proceedings — Summons  for 
— ^hen  stay  operates.] — A  summons  call- 
ing for  a  stay  of  proceedings  only  operates 
as  a  stay  from  and  after  its  return,  and 
judgment  by  default  of  appearance  signed 
after  service  of  summons,  but  before  it  was 
returned,  is  regular.  Lantz  v.  Baker,  3 
B.C.E,.  269. 

3.  Judgment  by  default  —  Special 
indorsement  including  a  claim  for  interest 
— ^Liquidated  or  unliquidated  demand.] — 
A  claim  specially  indorsed  on  the  writ  for 
amount  of  .account  rendered  and  "for' 
interest  "thereon  at  6  per  cent,  until  judg- 
ment,", is,  not  a  liquidated  demand  under 
Order  III.,  r.  6,  and  an  order  setting  aside 
judgment  thereon  in  default  of  appear- 
ance will  be  sustained.  MeCla/ry  Manufac- 
turing Go.  V.  Gorlett,  2  B.C.R.  212. 

4.  Setting  aside.] — If  one  pays  a  judg- 
ment got  against  him  by  default,  he  cannot 
sue  to  recover  bafek  part  thereof,  but  must 
apply  to  have  the  judgment  set  aside  and 
for  a  new  trial,  which  will  be  granted  only 
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on  the  grotind  of  surprise  or  mistake.   &oon> 
0<m  V.  Moore,  2  B.C.R.  154. 


VI.  Defence. 

A.  Time  for. 

Dismissal  of  application  (or  summary 
judgment.] — The  dismissal  of  an  applica- 
tion for  leave  to  sign  a  judgment  under 
Order  XIV.,  is  equivalent  to  giving  leave 
to  defend,  and  the  defendant  has  therefore 
eight  days  in'  which  to  deliver  his,  defence- 
unless  otherwise  ordered.  Povmder  v.  Cor- 
ner, 6  B.C.R.  177. 


B.  Default  of  Defence. 

1.  Specially  indorsed  writ.]— ^To  obtain 
judgment  in  default  of  defence  it  is  not 
necessary  that  the  writ  of  summons  should 
be  specially  indorsed.  Mason  v.  Nason,  4 
B.C.R.  172. 

2.  Special  indorsement.] — ^A  'statement 
of  claim  having  been  required,  if  no  other 
statement  of  claim  is  delivered,  there  must 
be  a  good  speciaj  indorsement  to  sustain 
a  default  judgment.  Hassard  v.  Riley,  6 
B.C.R.   167. 

_  3.  Joint  liability.] — ^A  plaintiff,  who  has 
obtained  final  judgment  against  one  df  two 
defendants  sued  upon  a  joint  liability,  may 
afterwards  proceed  to  judgment  against  the 
other  defendants.  Zweig  v.  Morrissey,  5 
B.C.R.  484. 


G.   Judgment  by  Default:    Setting  Aside. 

1.  Judgment  by  default  —  Surprise  or 
mistake.] — (1)  If  one  pays  a  judgment  got 
against  him  by  default,  he  cannot  sue  to 
recover  back  part  thereof,  but  must  apply 
to  have  the  judgment  set  aside  and  for  a 
new  trial,  which  ■  will  be  panted  only  on 
the  ground  of  surprise  or  mistake.  Goon 
Gam,  v.  Moore,  2  B.C.R.  154. 

2.  Payment  of  smaller  sum.] — Where 
the  defendant,  after  service  of  the  -writ, 
paid  to  the  plaintiff  and  the  plaintiff 
accepted  a  sum  smaller  than  that  claimed 
in  full  settlement,  and  the  plaiutiff'a_solici- 
tor,  in  ignorance  of  the  settlement,  signed 
judgment  for  the  full  amount  of  the  claim 
and  costs,  it  was  held,  on  mdtion  to  set 
aside  the  judgment,  that  the  plaintiff  was 
entitled  to  maintain  the  judgment,  as  there 
had  been  no  release  under  seal.  Soder  v. 
Torke,  5  B.C.R.  133. 


Vll.  SUMMABT  Judgment. 
A.  AppUoation  for. 


1.  Time.] — ^A  judge  has  no  power  to 
shorten  the  four  days'  notice  of  a  motion 
for  judgment  Required  by  Order  XIV.,  r.  2. 
Wheaton  v.  AlUoe  &  Ault,  3  B.C.R.  306. 

2.  Foreign  afildaTit  —  Notary  —  Motion 
for  judgment— Irregularity.  ] — ^An  affidavit 
sworn  out  of  the  Province  of  British  Col- 
umbia before  a  notary  public  and  certified 
imder  his  hand  and  official  seal,  is  admis- 
sible under  the  B.C.  Oaths  Act,  1892,  sec. 
12.  The  copy  of  the  affidavit  to  accom- 
pany a  summons  for  judgment  imder  Order 
XIV.,  r.  2,  must  be  a  true  copy.  The  affi- 
davit was  sworn  before  a  notary  public  and 
the  copy  had  no  indication  of  the  notarial 
seal  upon  the  original: — Held,  fatal,  and 
motion  dismissed.  Fvrst  National  Bank  v. 
Raynes,  3  B.C.R.  87. 

3.  Exhibit  to  affidavit.] — ^The  summons 
for  leave  to  enter  final  judgment  xmder 
Order  XIVl,  r.  1,  must  be  accompanied  by 
a  copy  of  the  affidavit  and  exhibits  referred 
to  therein.  Ba/rker  v.  Laiorence,  5  B.C.R. 
460. 

4.  Exhibit  to  affidavit.] — ^The  summons 
for  leave  to  enter  final  judgment  under 
Order  XIV.,  c.  1,  must  be  accompaJiied  by 
a  copy  of  the  affidavit  and  exhibits  referred 
to  therein.     Hughes  v.  Hume,  5  B.C.R.  278. 

5.  Affidavit— Cross-examination   on.]  — 

On  a  summons  for  judgment  under  Order 
XrV.,  it  is  only  in  exceptional  cases  that 
the  defendant  will  be  permitted  to  cross- 
examine  the  plaintiff  on  his  affidavit,  and 
then  only  after  defendant  has  filed  an  affi- 
davit of  merits.  Ward  v.  Dominion  Steam,- 
boat  Line  Go.,  9  B.C.R.  231. 

6.  Variance  between  affidavit  and 
indorsement.]  —  A  variance  between  the 
special  indorsement  and  the  affidavit  is 
fatal.  Baker  v.  Daily,  Ballentyne  d  Glax- 
ton,  3  B.C.R.  289. 

7.  Amending  writ  —  Re  -  service  — 
Appearance, —  Whether  that  to  original 
stands  to  amended  writ — Judgment  after 
— Time.] — When  an  order,  amending  the 
special  indorsement  upon  a  writ  of  sum- 
mons is  made,  the  writ  with  the  new  special 
indorsement  must  be  re-served  upon  every 
defendant  affected  by  the  amendment.  If 
such  defendant  has  already  appeared,  such 
appearance  stands  as  an  appearance  to  the 
amended  writ,  and  the  plaintiff  can  apply 
for  judgment  under  Order  XIV.,  but  judg- 
ment   cannot    be    directed    to  i  be    entered 
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against  hiin  before  the  lapse  of  eight, days 
from  the  service  of  the  aujiended,/ writ. 
More  V.  Patterson,  2  B.C.B,.  302:      ' 

8.  Amendment.] — Where  on  an  applica- 
tion for  judgment  under  Order  XIV.,  it 
appears  that  part  of  th-e  claim  is  not  the 
subject  of  special  indorsement,  it '  is  not 
open  to  plaintiflf  to  obtain  an  amendment 
and  proceed,  but  a  new  summons  must  be 
taken  out.  Where  the  indorsement  of  a 
writ  has  been  amended,  re-delivery,  but  not 
re-service,  is  necessary.  Pike  v.  Copley,  9 
B.C.R.  52. 


B.  Leave  to  Defend. 

1.  Dismissal-  of  application  for  judg- 
ment.]— -The  dismissal  of  an  application  for 

/  leave  to  sign  judgment  un3er  Order  XIV., 
is  equivalent  to  giving;  leave  to  defend,  and 
the  defendant  has  therefore,  eight  days  in 
which  to  deliver"  his  defence  unless  other- 
wise ordered.  Pounder  v.  Corner,  6  B.C.E. 
177."  ■       ' ' 

2.  Admitting  to  defend — ^Discretion.] — 
Upon  a  motion  for  leave  to  sign  ai  final 
judgment  under  Order  XIV.,  if  a  juilge 
thinks  that  a  gopd  defence  Is  bona  fide 
intended  to  be  set  up,  or  if  he  is  doubtful, 
he  must  give  Jeave  to  defend,  but  he  has  a 
discretion  as  to  the  terms  of  the  leave,  and 
in  exercising  the  discretion  regard  should 
be  had  to  the  chances,  of  the  defence  being 
successful.  Eotg  v.  McAllister,  2  B.C.E.. 
77. 

3.  Insufficiency  of  affidavit.]  — In  an 
action  brought  by  the  Union  Bank  of  Can- 
ada to  recover  $2,975.1-6,  amount  of  prin- 
cipal and  interest  owing  on  a  certain 
promissory  note  dated  at  Vancouver,  B.C., 
11th  of  November,  1910,  made  by  the 
defendant  in  favour  of  one  James  Johnson, 
payable  at  the  Union  Bank  of  Canada, 
Vancouver,  B.C.,  on  or  before  the  1st  of 
April,  1911,  and  alleged  to  be  held  by  the 
plaintiff  in  due  course,  the  pla,intiff's  appli- 
cation for  judgment  under  Order  XIV.,  was 
supported  by  an  affidavit  of  one  John  K. 
Major,  wherein  he  alleged'  that  he  was 
manager  of  the  Union  Bank  of  Oan,ada  at 
Boissevain,  and  had  knowledge  of  the  mat- 
ters therein  deposed  to.  Said  affidavit 
further  set  out  a  copy  of  the  indorsement 
on  the  writ  of  summons  and  alleged  that 
"the  defendant  at  the  commencement  of  this 
action  was  and  still  is  justly  and  ^;ruly 
indebted  to  the  plaintiffs  in  the  sum  of 
.$2,975.16    ill    respect    of   the    matters     set 


forth  in  the  indorsement  on  the  said  writ 
of  summons."  The  defendant  opposed  the 
application  on  technical  grounds,  and  also 
filed  an  affidavit  on  the  merits,  by  the  presf-  - 
dent  of  the  defendant  company,  wherein  he 
alleged  that  he  believed  that  one  Milladge, 
8.  former  man£(.ger  of  the  plaintiff  Bank  at 
Boissevain,  was  the  beneficial  holder  of 
the  said  note  and  alleged  an  agreement 
which  would  have  constituted  a  good  defence 
against  the  said  Milladge,  but  it  did  not 
appear  from  thie  affidavit  whether  the  note 
sued  on  was  given,  in  renewal  of  two  former 
notes  given  to  said  Milladge.  Morrison,  J., 
gave  leave  to  sign  judgnient.  An  appeal 
from  this  order  was  dismissed^  on  the 
ground  that  defendant's  affidavit  did  not  - 
contain  material  which  wotild  justify  inter- 
ference on  the  part, of  the  Court, of  Appeal. 
Union  Bank  of  Ctmdda  v.  Anphor  Invest- 
ment  Company,  Limited,   16   B.C.R.   347. 

4.  Allegation  of  fraud.]  — Plaintiffs^ 
being  bona  fide  holders  for  value  of  a 
promissory  note,  sued  for  recovery  of.  the 
amount  due  thereon.  Tha- defence  was  that 
it  was  obtained  by  fraud.  On  an  applica- 
tion for  judgment  under  Order  XIV: — 
Held,  that  the  defendant  was  entitled  to 
unconditional  leave  to  defend.  Bank  of 
OttoAJoa  V.  AUer,  17  B.CR.  378. 

5.  Triable  issue.]  —  Judgment  should 
only  be  ordered  under'  Order  XIV.,  where, 
assuming  all  the  facts  ill  favour  of  the 
defendant,  they  do  not  amount  to  a  defence 
in  law.  On  motion  for  summary  judgment 
under  Order  XIV.,  in  an  action  against  the 
makers  and  guarantors  of  certain  promis- 
sory notes,  the  defence  was  raised  that  the 
notes  were  given  to  act  as  vouchers  for  an 
overdraft  which  had  previously  been  verb- 
ally arranged  for  between  the-bank  and  the 
manager  of  the  defendfint  company,  but  the 
only  evidence  of.  the  arrangement  produced 
by  the  defence  in  the  motion  was  the  affi-  " 
davit  and  cross-examination  of  one  of  the 
defendants  who  had  received  his  informa- 
tion from  the  manage^  of  the  defendant 
company,'  whqse  evidence  was  not  giyen.^ 
The^order  for  the  finaV  judgment  was  made: 
— Held,  on  appeal  (per  Macdonald,  C.J.A. 
and  Galliher,  J.A. ),  that  the  appeal  should 
be  dismissed.  Per  Martin  and  McPhillips, 
JJ.A. :  That  it  could  not  be  said  that 
there  was  no  defence, ,  and  no  question  of 
fact  to  be  determined  which  niight  not  sup- 
port it.  The  defendants  should,  therefore,' 
be  allowed  to  go  to  trial.  The  Court  being 
equally  divided,  the  appeal  was  dismissed. 
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The  Oanadiem  Bank  of.  Commerce  v.Indian 
River  Gravel  GompOMy,  Limited,  20  B.C.R. 
180. 

6.  Prima  facie  defence.]  —  Upon  a 
motion  by  the  plaintiff  for  summary  judg- 
ment under  Order  XIV.,  r.  1  (a);  the 
defendant  is  entitled  to  unconditional  leave 
to  defend  when  he  alleges  facts  which, 
however  improbable  or  suspicious, .  would, 
if  proved,  be  a  good  defence  in  law  to  the 
claim.  Wilson  v.  British  Columbia  Refining 
Company,  20  B.C.R.  209. 

7.  Omission  in  affidavit.] — ^Where  the 
defendant  in  an  action  on  a  promissory 
note,  raised  the  defence  Of  misrepresenta- 
tion in  his  defence,  but  omitted  to  allege 
it  in  his  affidavit  in  opposition  to  a  motion 
for  summary  judgment,  he  was  neverthe- 
less given  leave  to  defend.  Easefelt  v. 
Houston,    16  B.C.R.  35^ 


G.  Costs. 

1.  Discretion.! — Order  XIV.,  r.  9,  gives 
the  chamber  judge  a  wide  discretion  as  to 
costs,  with  -which  the  trial  judge  cannot 
interfere.  Wilson  v.  British  Columbia 
Refining  Co.,  20  B.C.R.  209. 

2.  Dismissal — Grounds  of.] — On  a  sum- 
mons for  judgment  under  Order  XIV.,  if 
the  case  is  not  within  the  order,  or  there 
are  circumstances  which  render  it  improper 
to  the  grant  of  application,  or  the  plaintiff 
knew  the  defendant  relied  on  a  contention 
which  would  entitle  him  to  unconditional 
leave  to  defend,  the  summons  will  be  dis- 
missed with  costs  in  any  event,  but  not 
payable  forthwith.  When  leave  to  defend 
is  given,  costs,  as  a  general  rule,  will  be 
in  the  cause.  Victoria  Corporation  v. 
Bowes,  8  B.C.R.  15. 

3.  Where  leave  to  sign  judgment.] — 
A  plaintiff  who  obtains  leave  to  sign  judg- 
ment, on  a  summons  under  Order  XIV., 
issued  after  the  expiration  of  the  time 
limited  for  filing  a  defence,  is  entitled  to 
the  usual  costs,  and  not  only  to  such  costs 
as  he  would  have  ,been  entitled  to  had  he 
signed  judgment  in  default  of  defence. 
Diamond  Glass  Go.  v.  Okell  Morris  Co.,  9 
B.C.R.  48. 


VIII.  Tbansfeb  fbom   County   Cottbt. 

Increasing  claim.] — ^After  an  action  has 
been  transferred  from  the  County  Court, 
tlie  plaintiff  may  increase  the  amount 
claimed  beyond  the  sum  originally  claimed 


in  the  County  Court.     Thurston  V.  Tatter- 
sall,  7  B.G.R.  160. 


IX-  Consolidation  op  Actions. 

Numerous  actions  arising  out  of  same 
occurrence.]  — Twenty -nine'  actions  having 
been  brought  by  different  persons  against 
the  defendant  company  for  damages  caused 
by  the  death  of  relatives  in  an  explosion 
in  the  company's  cpal  mine,  and  on  twenty- 
nine  summonses  for  better  particulars  of 
the  plaintiffs'  claims  having  been  dismissed, 
the  defendants  appealed: — Held,  that  the 
Court,  by  virtue  of  its  inherent  jurisdicjiion 
to  prevent  the  abuse  of  its  process,  could 
and  would,  on  the  application  of  the  defend- 
ants, stay  proceedings  in  twenty-eight;  of 
the  actions  (upon  defendants  consenting  to 
be  abound  in  all  the  appeals  by  trie  result 
in  one),  until  after  the  decision  of  the 
appeal  in  the  remaining  action — proper 
provision  being  ifiade  in  case  that  appeal 
did  not  properly,  dispose  of  the  questions 
in  all.  The^  proper  practice  would  have 
been  to  have  applied  to  have  the  actions 
consolidated.  Bodi  v.  Crow's  Nest  Pass 
Qoal  Gompamy,  Limited,  9  B.CJl.  332. 


X.  Test  Actions. 

1.  Particulars.]  — Where  particulars  of 
the  statement  of  claim  in  a  test  action  are 
struck  out  on  an  appeal  to  the  Full  Court 
and,  full  and  true  particulars  ordered  to 
be  given,  the  plaintiffs'  may  deliver  their 
particulars  in  another  action  which  has 
since  been  settled  on  as  the  test  action. 
Leadbeater  v.   Crow's  Nest  Pass   Coal  Co., 

(No.  2),  10  B.C.R.  404.  * 

2.  Right  of  selection.]  —  Forty-four 
actions  were  brought  by  different  persons 
against  defendants  for  damages  caused  by 
the  death  of  relatives  in  an  explosion 
extending  over  a  large  area  of  defendants' 
coal  mine,  and  plaintiffs  applied  to  con- 
solidate these  actions  with  29  other  actions, 
one  of  which  had  been  chosen  as  a  test 
action.  On  account  of  the  workmen  who 
were  killed  not  all  being  of  the  same  class, 
and  also  on  account  of  the"  different  condi- 
tions in  the  different  parts  of  the  mine 
where  deaths  occurred,  the  defendants  con- 
tended that  one  action  would  not  be  a  fair 
test  of  all  the.  others: — Held,  that  the 
defendants  should  have  the  right  to  select 
four  actions   as   test   actions   for   those   of 
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the  same  class.     Ellyn  v.  The  Crow's  Nest 
Pass  Goal  Co.,  Ltd.,  10  B.O.R.  221>. 
^3.  Substitution — Juri«diction  to  allow.] 

— ^After  one  of  a  number  of  actions  brought 
by  different  plaintiffs  against  the  same 
defendants  in  respect  of  causes  of  action 
which  are  identical,  has  been  ordered  to 
be  tried  as  a  test  action,  the  Court  has 
power  to  substitute  another  action,  as  a 
test  action.  Twenty-nine  actions  were 
brought  by  different  persons  against  defend- 
ants for  damages  caused  by  the  death  of 
relatives  i^  an  explosion  in  the  defendants' 
coaL  mine,  and  on  plftintiff's  application  an 
order  ;for  a  test  action  was  made,  the  order 
providing  that  defendants,-  il  satisfied  with 
the  result  of  the  test  action,  might  apply 
to  have  the  other  actions  proceeded  with, 
and  that  they  might  apply  to  have  any  of 
the  actions  forthwith  proceeded  with  if 
there  existed  any  special  ground  for  defence 
applicable  to  it,  and  not  raised  in  the  test 
action.  After  obtaining  the  order,  plaint- 
iff's solicitor  discovered  that  o^  accoimt  of 
the  particular  place  in  the  mine  at  which 
McLeod  was  killed,  a  separate  defence  not 
applicable  to  the  other  cases  might  apply, 
and  an  application  was  made  for  the  sub- 
stitution of  another  action  as  ^  the  test 
action: — ^Held,  th&,t  the  object  of  the  order, 
which  was  provisional ,  in  its  nature,  was 
to  have  a  fair  test  action,  and  as  the  one 
chosen  would  not  be  a  fair  one,  another 
should  be  chosen.  McLeod  v.  The  Crow's 
West  Pass  Coal  Co.,  Ltd.,  10  B.C.R.  103. 


XI.    COUNTEBCLAIM. 

1.  Claim  and  counterclaim.] — Claim  and 
coimterelaim  are  treated  as  distinct  actions 
up  to  execution,  which  will  go  for  the  dif- 
ference or  the  sum  of  the  two  judgments," 
as  the  case  may  be.  Sinith  v.  Hansen,  2 
B.C.R.  153. 

2.  Time  for.]-'3An  amendment  adding  a 
counterclaim  may  be  allowed  after  the 
action  has  been  set  down  for  trial,  Beer 
V.  ColUster,  3  B.C.E.  145. . 

3.  Conditions  of  valid.]— One  of  two 
defendants  sued  jointly  may  counterclaim 
upon  a  cause  of  action  which  he  has  indi-' 
vidually  against  the  plaintiff.  A  counter- 
claim should  not  be  entirely  independent  of 
the  original  cause  of  action,  but  where  the 
counterclaim  inyolyes  an  issue  raised  as  a 
defence,  it  is  sufKciently  connected  with  the 
claim.  The  fact  that  a  counterclaim,  if 
successful,     will     involve     the     taking    of 


lengthy  accounts  which  will  delay  the  dis- 
position of  the  action  is  not  a  sufficient 
cause  for  excluding  it,  if  otherwise  unob- 
jectionable. Powell  V.  Lowenherg,  3  B.C.R. 
81.' 

4.  Principal  and  agents.]  —  Where  the 
defendant  is  sued  on  a  liability  incurred 
as  agent  for  his  principal  by  the  plainti^ 
to  whom  thcf  liability  was  incurred  as  agent 
for  his  principal^  the  defendant's  principal 
is  entitled,  if  he  wishes  to  disputer  the 
liability,  to  be  made  a  defendant,  and  to 
coimterelaim  against  the  plaintiff  and  his 
principal.  Trowbridge  &  McMilkm,  9 
B.C.R.  171. 


XII.  Payment  Into  Coubt. 

Unliquidated  damages.]  —  Where  in  an 
action  for  unliquidated  damages,  mo^ey  is 
paid  into  Court  with  a  plea;  of  tender,  the 
plaintiff  is  not  entitled  to  treat  it  as  a 
payment  into  Court  with  a  denial  of  lia- 
bility,-and  obtain  its  payment- out  on  an  ex 
parte  application.  Wainwright  v.  Farmer, 
16  B.C.R.  468. 


XlII.  Declabatoet  Judgment. 

No  consequential  relief.]  — Where  no 
consequential  relief  is  claimed  the  Court's 
jurisdiction  to  make  a  declaratory  order 
will  be  exercised  ycith  great  caution.  A 
declaration  that  the  defendant  is  pot 
entitled  to  proceed  on  a  judgment  recovered 
by  him  in  another  action  against  the 
plaintiff  will  not  be  granted  if  on  a  proper 
case  being  made  out  the  proceedings  could 
have  been  stayed  in  ihe  original  action, 
except  in  special  circumstances.  Williams 
V.  Jackson,  11  B.C.R. ^133. 


XIV.  Discontinuance. 

Terms.] — ^In  an  action  for  damages  for 
negligence  under  Lord  Campbell's  Act, 
defendants  denied  plaintiff  was  the  widow 
of  deceased,  and  at  .  t]ie  trial  on  notice 
withdrew  this  defence,  but  were  allowed  to 
do  so  only  on  condition  of- paying  costs  of 
action  up  to  and  including  first  day  of 
trial: — Held,  on  appeal,  that  they  could 
withdraw  anv  part  of  the  defence  on  paying 
costs  thrown  away  by  issue  raised.  Gordon 
v.  City  of  Victoria;,  6  B.C.R.  129. 
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XV.   DiEEOTIONS. 


1.  Order  XXX. — General  summons  for 
direction* — Particular  summons  for  exam, 
ination  —  Costs.] — Where  a  summons  is 
taken  out  with  respect  to  any  of  the  mat- 
ters for  which  under  r.  269,  a  general 
summons  for  directions  should  have  been 
taken,/ the  costs  will  be  reserved,  to  con- 
sider whether,  in  the  event  of  any  Other 
summons  being  taken  out,  all  such  applica- 
tions could  not  have  conveniently  b^en 
dealt  with  under  a  general  summons,  and 
the  costs  only  of  such  an  application 
allowed.    Jones  v.  Pemberton,  6  B.C.K.  67. 

2.  Delivery  of  statement  of  claim.] — 
The  Court  has  jurisdiction,  under  Order 
30,  to  direct  the /delivery  of*  statement  of 
claim.  Semble,  Orders  20  and  30  may  be 
read   together    for   this   purpose.      British 

•  Columbia  Wire  and  Nail  Company,  Limited 
V.  The  Ottawa  Fire-insurance  Company,  12 
B.C.II:  212. 

XVI.   DiSCOVEBT.  , 

A.  Discovery  Of  Doouments. 
1.  In  Greneral. 

1.  Ifot  obtainable  as  of  right.] — A  party 
in  an  action  is  not  entitled  as^of  right  to 
an  order  for  discovery  of  documents  by  the 
opposite  party,  but  must  show  to  the  Court 
prima  facie  that  there  are  documents  to 
be  discovered,  and  that  they  are  material 
to  the  issue.  Elsork^  v,  OwnadAan  Padfic 
Railway  Com,pany,  6  B.C.E,.  71. 

2.^  Place  of  production.] — Where  an 
order  has  been  made  for  the  production  of 
documents,  "the  documents  should  be  pro- 
duced in  the  city  or  town  in  which  the 
writ  was  issued,  but  a  judge  has  a  discre- 
tionary power  to  order  production  some- 
where else  to  prevent  incoiivehience  and 
prejudice  to  a  party's  business  operations. 
Davies,  Saywa/rd  Mill  and  Land  Company, 
Limited  v.  Buchanan,  10  B.C.R.  175. 

3.  SufGciency  of  affidavit.] — An  affidavit 
of  documents  which  described  certain  bank 
books  as  bill  registers,,  current  accounts 
and  ledgers  for  stated  periods,  was  held 
sufficient.  Bank  of  British  Columbia  v. 
Oppenhevmer,  7  B.C.R.  104. 

4.  Before  defence.] — The  Court  has  dis- 
cretion to  order  defendant  to  make  an  affi- 
davit of  documents  before  delivery  of 
defence  for  the  purpose  of  enabling  the 
plaintiff  to  give  particulars  of  charges  of 
fraud  made  in  the  statement  of  claim. 
Beauchamp  v.  Muirhead,  6  B.C.R.  418. 


5.  Discovery      before      particulars.]  — 

When  facts  alleged  in'  a  statement  of  claim 
are  within  the  knowledge  of  defendant,  and 
not  of  plaintiff,  defendant  is  not  entitled 
to  particulars  before  he  has  given  discovery. 
Garesche  v.  Ga/resohe,  4  B.'C.]^.  444. 

6.  By  manager  of  company.] — The 
registered  agent  in  British  Columbia  of  the 
defendant  foreign  corporation  advertised  his 
clerk  B.,  and  B.  also  advertised  himself,  as 
local  manager  of  the  company.  The  plaintiff, 
made  an  application  for  an  affidavit  of 
documents  by  B.,  which  the  company 
resisted  upon  the  grounds  that  it  had  never 
authorized  B.  to  act  as  its  local  manager, 
and  that  in  fact  his  duties  were  merely 
those  of  clerk  to  the  local  manager: — ^Held, 
that  for  the  purposes  of  the  application  B. 
must  be  treated  as  local  manager  of  the 
company.  Richards  v.  British^  Columbia 
Goldfields  Co.,  5  B.C.R.  483. 

7.  Action  for  dissolution  of  marriage.] 
— In  a_  petition  for  dissolution  of  marriage, 
the  respondent  applied  for  an  affidavit  of 
dociuments  :-^Held,  on  the  respondent  filing 
an  affidavit  showing  that"  discovery  is  not 
sought  for  the  purpose  of  proving  the  adul- 
tery of  ihe  petitioner,  but  for  the  purpose 
of  discovering  documents  relating  to  the 
matters  in  question,  other  than  the  mis-, 
conduct  of  the  petitioner,  that  discovery 
ought  to  be  ordered.  "  Levy  v.  Levy,  12 
B.C.R.  60. 

8.  Parties  to  action  —  Other  persons 
who  should  be.] — It  is  not  a  valid  objec- 
tion to  an  application  for  discovery  upon 
oath  of  documents  that  other  parties,  who 
might  be  affected  by  the  discovery,  ought 
to  be  parties  to  the  action.  Beaven  v.  Fell 
and  Worlock,  4  B.C.B..  334. 


2.  Privilege. 

1.  Claimed  by  supplementary  affidavit.] 

— ^An  affidavit  of  documents  which  described 
certain  bank  books  as  bill  registers,  current 
accounts  and  ledgers  for  stated  periods, 
was  held  sufficient.  Privilege  was  claimed 
for  the  first  time  in  respect  of  such  books 
in  a  supplementary  affidavit  filed  subse- 
quently to  the  issue  of  a  summons  for  a 
further  and  better  affidavit  :^-Held,  that 
this  affidavit  defeated  the  summons  and 
that  the  claim  of  privilege  must  be  allowed. 
Bank  of  British  Columbia  v.  Oppenheimer, 
7  B.C.R.  104. 

2.  Correspondence    between    agents    of 
party.] — ^In    an    action   for    redemption   of 
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shares  in  a  public  company  deposited-  by 
plaintiff  as  collateral  security  to  an  over- 
draft, or  in  the  alternative  for  damages  for 
their  improper  sale  by  the  bank,  the 
defendants,  in  answer  to  an  order  ibr  dis- 
covery, msede  an  affidavit  of  documents  dis- 
closing possession  of  a.  number  of  letters 
relating  to  the  matters  in-  question  which 
had  passed  between  ,  the  manager  of  the 
Bank  at  Victoria  and  the  manager  of  the 
Bank  at  Vancouver,  which  they  objected 
to  produce  as  being  privileged: — Held,  that 
the  letters  were  not  privileged  and.  must 
be  produced.  Van  Volhereburg  v.  The  Bank 
of  British  North  America,  5  B.C.E.  4. 

3.  Documents  created  for  purpose  of . 
litigation.]' — Photographs  sworn  to  be  part 
of  the  materials  of  the  defendants'  evidence 
in  the  action  are  privileged  from  produs- . 
tion.  Documents  sworn  to  \je  called  into 
existence  in  the  bona  fide  belief  that  litiga- 
tion might  «naue,  are  not  for  this  reason 
only  privileged  from  production.  Feigen- 
baurA  v.  Jackson  and  McDonald,,  7  B.C.R. 
171. 

.4.   Persons  not  party  to  action  involved.  ] 
— ^Discovery    cannot    be    resisted     on    the- 
ground  that  the  interests  of  other  persons, 
not  parties  to  the  action,  may  be  affected. 
Bea,ven  v.  Fell,  4  B.C.R.  334. 


3.  Further  and  Better  Affidavit. 

Contentious  affidavit.] — ^Two  orders  for 
further  and  better  affidavits  of  documents 
were'  made,  in  an  action  on  an  agreement 
for  the  leasing  of  certain  property  and  the 
erection  of  a  building  thereon.  By  one  of 
the  orders  the  plaintiffs  were  required  to 
make  a  further  and  better  affidavit  of  docu- 
ments. This  order  was,  based  upon  the  affi- 
davit of  defendant's  solicitor  that  a  mort- 
gage and  lease,  not  referred  to  in  the  plead- 
ings, or  in  ainy  admissions  of  the  plaintiffs, 
appeared  in  the  records  of  the  land  registry 
office  as  affecting  the  property  in  question  in  , 
the  action:— jHeld,  that  this  order  was 
erroneous,  because  "it  cannot  be  shown  by 
a  contentious  affidavit  that  the  affidavit  of 
documents  is  insufficient."  Ir:win  and  Pur- 
vis v.  Jung,  17  B.C.E,.  6fl. 


4^  Production. 

Place  of  production.] — Where  an  order 
has  been  made  for  the  production  of  docu-' 
ments,  the  documents  should  be  produced  in 


the  cfty  or  town  in  which  the  writ  was 
issued,  but  a  judge  has  a  discretionary 
power  to  order  prodilction  somewhere  else 
to  prevent  inconvenience  and  prejudice  to  a 
party's  operations.  Dames  v.  Buchanan, 
10  B.C.R.  175. 


B.  Interrogatories. 

1.  Ex  parte  application.  ]^Ag.  order  for 
leave  to  deliver  interrogatories  may  be  made 
ex  parte.  Oharles  T.  Daily  Co.  v.  British 
Ostumhia  Market  Go.,  8  B.C.R.  1. 

2.  Where  refused.]  —  Where  a  party, 
having  asked  for  and  obtained  particulars, 
sind  the  order  was  reversed  on  appeal,  and 
then  applied^  for  discovery  by  interroga- 
tories, the  judge  at  chambers  dismissed  the 
application  on  the  ground  that  the  applica- 
tion was  an  attempt  to  gain  by  another 
means  that  which  had  already  been 
refused: — Held,  that  the  judge  was  right. 
Twner  v.  MunidpaUty  of  Siirrey  {No.  S), 
16  B.C.R.  349.        ' 

3.  Objections  to.] — In  divorce,  as  in 
ordinary  actions,  where  iuterrogatoi  ies  are 
put,  they  must  not  be  harsTi,  oppressive  or 
objectionable. ,  JIf— .  v.  M~.,  17  B.GrR.  336. 

0.  Eceamination  for  Discovery. 

1.  Who  Liable  to. 

•  1.  Examination  of  person  for  whose 
benefit  the  action  is  brought  —  Assignee 
from  plaintiff.  ]^The  debt  to  recover  which 
the  action  was  brought  had  been  assigned 
to  the  plaintiffs  by  C.  in  part  satisfaction 
of  a  judgment  debt  due  by  him  to  them: — 
Held,  that  O:  was  "a  person  for  whose  imme- 
diate benefit"  the  action  v^as  brought  within 
flhe  meanihg  of  Rule  704,  and  that  the 
defendant  was  entitled  to  examine  him  for 
discovery.  Tollemache  v.  Boison,  5  B.C.R. 
214. 

2.  Nominal  plaintiff.] — ^In  an  action  on 
an  assignment  the  defence  alleged  that . 
plaintiff  was  only  a  nominal  plaintiff  and  no, 
consideration  had  been  given  for 'the  assign- 
ment, and  plaintiff,  on  his  examina,tioiI  for 
discovery,  objected  to  answer  questions 
relating  to  the  consideration  and  to  the 
interest  of  the  assignors: — ^Held,  by  the 
Full  Court,  that  the  question  should  be 
answered.  Boggs  v.  The  Bennett  Lake  and 
Klondike  Navigation  Cornpany,  Limited,  8 
B.C.R.  353. 

3.  Examination  for  discovery  of 
guardian    ad    litem,    at    same    time    party 
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defendant.]  — A  party  defendant  is  not 
absolved  from  examination  for  discovery  by 
reason  of  being  also  guardian  ad  litem  of 
infant  defendants.  Beaven  v.  Fell,  5  B.C.K. 
453. 

4.  After  amendment  of  pleading*.]  — 
Where-  a  party,  after  being  examined  for 
discovery,  materially  amends  his  pleading 
so  as  to  raise  a  new  issue,  he  may  be  ordered 
to  be  examined  again.  Bank  of  Montreal 
V.  Major  and  Eldridge,  5  B.C.E..  181. 


2.  Corporation,  Officers  of. 

1.  Officer  of  corporation — ^Examination 
of — Service  of  summons  for.]  — A  sum- 
mons, under  r.  703,  for  the  examination  for 
discovery  of  past  and  present  officers  of  a 
body  corporate  must  be  served  personally  on 
all  past  officers,  and  application  adjourned 
to  enable  the  past  officers  to  be  served. 
Hobbs  y.  Esquimau  and  Nanaimo  Railway 
Company,  5  B.C.R.  461. 

.  2.  Without  order.] — The  examination  of 
an  officer  of  a  corporation  may  be  had  with- 
out an  order  being  specially  made  for  that 
purpose.  Robinson  v.  MoKennAe  Brothers, 
Limited;  Marshall  v.  The  Corporation  of 
the  City  of  Vancoiw^r,  14  B.C.R.  220. 

3.  Dual  capacity — Subpcenas.]. —  Where 
it  is  sought  to  examine  for  discovery  in  his 
dual  capacity  one  of  the  defendants  in  an 
action,  who  is  also  secretary  of  -another 
defendant,  two  subpcenas  are  not  necessary. 
Centre  Star  Mining  Co.,  Ltd.  v.  Rogglamd 
Miners'  Union,  9  B.C.K.  190. 

4.  Union  a  legal  entity  for  purpose  of.] 
— ^A  miners'  union  entered  an  appearance 
in  an  action,  and  by  statement  of  defence 
raised  the  objection  that  it  was  not  shown 
that  the  defendant  was  a  legal  entity 
capable  of  being  sued: — Held,  that  defend- 
ant by  so  pleading  must  be  deemed,  before 
the  trial  of  the  action,  to  be  a  corporation 
for  the  purposes  of  the  litigation,  and  so 
compellable  to  make  disbovery.     Ibid. 

5.  Fire  warden.]  —  A  person  in  the 
employ  of  a  railway  company,  in  the 
capacity  of  a  fire  warden,  with  other  persons 
under  him  to  make  reports  to  him  of  fires 
in  the  district  over  which  his  jurisdiction 
extends,  is  an  officer  of  the  company  within 
the  meaning  of  r.  370c,  examinable  for  dis- 
covery.' King  Lumber  Mills,  Limited  v. 
The  Canadiam,  Pacific  Railway  Company,  17 
B.C.R.  26. 

6.  Park  commissioner.]  — A  park  com- 
missioner,  beiiig  a,  legislative   functionary. 


and  not  subject  to  the  control  or  direction 
of  the  municipal  corporation,  is  not  an  offi- 
cer of  the  latter  body  within  the  meaning 
of  Order  XXXI^i,  and  is  not  examinable 
imder  said  order  before  trial  in  proceedings 
against  the  corporation.  Anderson  and 
Anderson  v.  The  Corporation  of  the  City  of 
Vancoiwer/  14  B.C.R.  222. 


3.  Application  for. 

Affidavit.] — ^An  application  for  the  exam- 
ination of  a  party  in  any  other  county  or 
judicial  district  than  that  in  which  the 
action  is  proceeding  must  be  supported  by 
affidavit.  Elson  v.  Ga/nadAan  Padfio  Rail- 
way Com/pany.,  6  B.C.E..  71. 


4.  Time  for. 

1.  After  amendment.] — After  an  order 
for  amendment  of  a  statement  of  claim,  the 
amended  claim  must  be  delivered  before  an 
order  for  examination  of  defendant  can  be 
made.  Cooley  v.  Fitestubbs,  3  B.C.R.  198. 
.2.  Libel.] — ^A  defendant  in  a  libel  action, 
who  has  pleaded  a  general  justification,  can- 
not obtain  discovery  from  the  plaintiff  until 
he  ias  furnished  the  plaintiff  with  the  par- 
ticulars of  the  facts  relied  on  as  a  justifi- 
cation.    Bullen  V.  Templeman,  5  B.C.R.  43. 


5.  Scope  of. 

1.  Cross-examination.] — The  omission 
to  include  in  the  Supreme  Court  Rules, 
1906,  the  amendment  of  June,  1900,  to  Order 
LXI.,  r.  3,  of  the  Rules  of  1890,  has  not 
changed  the  examination  for  discovery  from 
a  proceeding  in  the  nature  of  a  cross-exam- 
ination. Molnnes  v.  British  Columbia  Elec- 
tric Railway  Co.,  13  B.C.R.  465. 

2.  Whether  or  not  cross-examination 
allowed.]  — The  examination  for  discovery 
under  i.  703  is  in  the  nature  of  a  cross- 
examination,  but  limited  to  the  issues  raised 
in  the  pleadings.  Bank  of  British  Columbia 
V.  Trapp,  7  B.C.R.  354. 

3.  Cross-examination.]  — The  examina- 
tion for  discovery  under  r.  703  is  a  cross- 
examination  both  in  form  and  in  substance, 
and  a  party  being  examined  must  answer 
any  question  the  answer  to  which  may  be 
relevant  to  the  issues.    Sopper  v.  DuHsmuir, 

{No.  2),  10  B.C.R.  23. 

4.  As  in  Court.] — ^Parties  are  entitled, 
upon  an  examination  for  discovery,  to  exam- 
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ine   as   fully  as   they   eould   do   in   Court. 
Beaven  \:  Fell,  4  B.C.R.  334. 

5.  Croai-examination.] -^  An  examina- 
tion f  Or  ^  discovery  should  be  conducted  as 
an  examination  in  chief,  and  not  as  a  cross- 
examination.  Gcurroll  y.  The  Golden  Cache 
Mines  Company,  Limited  Liability,  6  B.C.E. 
354.  -  - 

6.  Disclosure  of  names  of  witnesses,] 
—A  party  i»  not,  upon  his  examination  for 

,  di_scav.ery  under  r.  LXI.,  bound  to  disclose 
the  names  of  his  witnesses.  The  defendant 
in  an  action  for  maliciously  swearing  out 
a  search  warrant  was  asked  upon  such  an 
examination  to  give  the  names  of  the  per- 
sons upon  whose  information  he  proceeded, 
as  constituting  reasonable  and  proper  cause 
for  his  actidn,  -which  he  refused  to  do.  On 
an  application  under  r.  715  to  strike  out 
his  defence  for  such  refusal: — ^Held,  that 
there  should  be  fair  disclosure  of  the  line  of 
defence  contemplated,  ~but  no  identification 
of  persons  such  as  would  enable  the  opposite 
party  to  fix  upon  the  defendant's  witnesses, 
and  that  the. refusal  was  justified.  Jones 
V.  Pemberton,  6  B.C.R.  69. 

7.  Collecting  information.] — A  witness, 
an  officer  of  a  company,  being  examined 
under  Order  XXXI.a,  may  not  be  ordered  off 
the  witness  stand  to  inform  himself  of  the 
knowledge  of  his  fellow  servants  or  agents 
touching  matters  in  question  in  an  action. 
Bfydone-Jaqk  v.  Vancouver  Printing  Cmd 
PubUsMng  Company,  Limited,  16  B.C.R.  55. 

8. ,  As  to  interest  of  plaintiff  in  subject- 
matter  of  action.] — \Vhere  in  an  action  by 
an  assignee  of  a  chose  in  action  the  defend- 
ant alleges  that  the  plaintiff  is  only  a  nom- 
inal party,  and  that  no  consideration  was 
given  for  the  assignment,  the  plaintiff  is 
bound,  oh  his  examination  for  discovery,  to 
answer  questions  relating  to  the  interest  of 
the  assignee  and  the  consideration  for  the 
assignment.  Boggs  .v.  Benriett,  etc.,  Co.,  8 
B.C.R.  353. 


6.  Conduct  Money. 

1.  Tender  of.] — ^Itis  essential,  where 
the  evidence  on  discovery  is  sought  of  a 
party  resident  some  distance  from  the  regis- 
try in  which  the  action  is  brought,  that  the 
proper  condii(.ct  money  should  be  tendered. 
Parsons  v.  Francis,  18  B.C.R.  157. 

2.  Objection  on  ground  of  insufficienti] 
— If  a  witness  on  an  examination  for  dis- 
covery has  an  objection  on  the  ground  of 
payment  of  insufficient  conduct  money,  he 


must  take  the  objection  before  ihe  examiner, 
and  on  failure  to  do  so  he  will,  not  be 
allowed  to  raise  it  on  an  application  to 
compel  his  attendance  to  answer  questions 
which  he  has  refused  to  answer.  Centre  Star. 
Mining  Co.,  Ltd.  v.  Rossland  Miners'  Union, 
9  B.C.R.  190. 


7.  Failure  to  Give-. 

1.  Striking  out  defence.] — Where  a 
married  woman,  joint  defendant  with  her 
hiisband,  had  not  been  served  personally 
with  an  order  for  discovery  examination, 
but  the  fact  of  the  issue  of  the  order,  and 
its  effect,  had  been  explained  to  her,  a  fur- 
ther, order,  consequent  upon  her  non-attend-  , 
ance  was  made.  This  was  served  upon  her 
solicitor,  but  personal  service  upon  her  was 
not  effected.  Two  orders  were  then  made 
contemporaneously  by  Morrison,  J.,  one 
striking  out  her  defence,  and  another  giving 
judgment  against  her: — Held,  on  appeal, 
that  the  orders  must  be  sustained;  it  could 
not  Jbe  said  upon  the  evidence  that  defend- 
ant did  not  understand  her  position,  as  the 
situatioii  had  been  explained  to  her. 
Lwnghan^r.  Isaacson,  o/nd  Isaacson,  16  B.C.R. 
321. 

2.  Objections.]  —  Any  objections  must 
be  taken  before  the  examiner,  and  failure 
to  do  so  precludes  their  being  raised  on  ^n 
application  to  compel  further  and  better 
answers.  Centre  Star  Mining  Co.,  Ltd.  v. 
Rossland  Miners'  Union,  9  B.C.R.,  ISO. 


8.  Use  of,  at  Trial. 

1.  A  party  cannot  use  his  oyrn  exam- 
ination for  discovery  as  evidence  for 
himself  at  the  trial.]  —  Defendant  being 
absent  at  the  time  of  trial,  and  counsel 
having  put  in  evidence  for  plaintiff  parts  of 
the  defendant's  examination  for.  discovery, 
defendant's  counsel  desired  the  trial  judge 
to  look  at  and  direct  certain  other  parts  of 
the  examination  to  be  put  in  evidence  under 
r.  725;  The  application  was  refused.  Lyon 
and  Healey  v.  Marriott,  5  B.C.R.  157. 

2.  Ex-officer.] — An/  examination  for  dis- 
covery of  an  ex-officer  of  a  corporation  is 
not  inadmissible  at  the  trial  merely  because 
the  person  examined  was  not  such  officer  at 
the  time  of  examination.  British  Columbia 
Electric  Railway  Company,  Ltd.  v.  Mamu- 
factwers'  Guarantee  amd  Accident  Ins.  Co., 
7  B.O.I?,.  512. 
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3.  Eumination  of  ex-officer  of  corpora- 
tion— Reading    deposition*    at    trial.] — On 

an  examination  for  discovery  of  an  ex-officpr 
of  a  corporation,  the  corporation's  counsel 
attended  and  objected  to  certain  questl(^a 
being  put: — ^Held,  that  the  deposition  was 
admissible  at  the  trial.  Walhley  v.  City  of 
Victoria,  7  B.C.R.  481. 

4.  Examination  of  officer  of  corporation 
—  Cross-examination  on  depositions  — 
Reading  depositions  at  trial.]  —  On  an 
examination  for  discovery  of  the  plaintiflfs' 
manager  the  plaintiffs  took  no  part: — Held, 
that  the  deposition  was  admissible  at  the 
trial.  Royal  Bank  of  Cwnada  v.  Harris,  8 
B.C.R.  368. 

5.  Examination  of  ex-officer  of  corpora- 
tion— ^Reading  depositions  at  trial.] — If  an 
appointment  is  taken  out  for  th6  examina- 
tion of  an  ex-officer  of  a  corporation,  and  the 
corporation's  solicitor  does  not  attend,  and 
gives  notice  that  he  will  object  to  the  deposi- 
tion being  received  at  the  trial,  it  should 
not  be  received.  Bank  of  British  Columbia 
V.  Oppenheimer,  7  B.C.R.  448. 

6.  Connected  passages.] — ^In  an  action 
for  redemption  brought  by  the  representa- 
tive of  a  deceased  mortgagor  (one  of  two 
co-mortgagors )-  against  the  assignee  of  the 
original  mortgagee^  said  assignee  being  also 
the  wife  of  the  still  living  co-mortgagor, 
who  was  also  a  party  defendant,  the  latter 
was  examined  for  discovery.  On  such  exam- 
ination he  deposed  to  a  settlement  of 
accounts  between  himself  and  his  co-mort- 
gagor in  1892,  under  which  he  assumed  the 
payment  of  the  mortgage  in  question.  He 
also  deposed  that  as  part  of  such  settlement 
he  received  a  deed  of  the  property  In  ques- 
tion, which  deed  he  had  lost.  At  the  trial 
the  plaintiff  put  in  evidence  the  first  part 
of  the  above  deposition: — ^Held,  that  the 
second  paTrt  should  also  go  in  under  Order 
XXXI.a,  Marginal  Rule  370r.  Semisch  v- 
Keith  anct  Keith,  16  B.C.R.  62. 

7.  By  judge.] — A  judge   in  charging  a 
jury  may  read  to  them  parts  of  an  examina-  - 
tion  for  discovery  additional  to  the  parts 
put  in  evidence  by  counsel.     Adams  v.  Nat. 
Eleo.,  etc.,  Co.,  3  B.C.R.  199. 

8.  Partners.] — ^When  a  prima  facie  lia-> 
bility  to  the  plaintiff  is  made  out  against 
one  defendant,  then,  upon  the  issue  of 
whether  another  defendant  is  also  liable  as 
being  a  partner  of  the  first  defendant,  such 
defendants  are  "opposite  parties,"  and 
therefore  the  examination  for  discovery  of 
one  of  such  defendants  is  admissible  in  evi- 


dence on  behalf  of  the  other.  British 
Columbia  Iromworhs  Co.  v.  Buse,  4  B.C.R. 
419. 


D.  Attendance  on  Subpoena  in  Interlocutory 
Proceeding. 

1.  Order  for.] — A  subpoena  under  Order 
XXXVII.,  r.  20,  cannot  be  issued  without 
an  order  therefor,  and  an  application  for 
such  an  order  must  be  supported  by  affi- 
davitT  Leadbeater  v.  Crow's  Nest  Pass  Goal 
Co.,  10  B.C.R.  206. 

2.  Solicitor.]— It  is  no  valid  objection 
to  such  an  application  that  the  person 
sought  to  be  examined  is  solicitor  to  one  of 
the  parties.     Ibid. 


E.  Gross-ExamA,nation  of  Deponent. 

1.  Compulsory.] — Rules  385  and  429 
taken  together  compel  the  production  for 
cross-examination  of  a  deponent  on  his  affi- 
davit, if  required  by  the  opposite  party, 
before  such  affidavit  can  be  used.  Russell 
V.  Saunders,  7  B.C.R.  173. 

2.  Compulsory.] — Rules  385  and  429 
taken  together  compel  the  production  for 
cross-examination  of  a  deponent  on  his  affi-. 
davitjT  if  required  by  the  opposite  party, 
before  such  affidavit  can  be  used.  West- 
phalen  v.  Edmonds,  7  B.C.B.  175. 

3.  Conduct  money.] — On  an  interlocu- 
tory application  to  change  venue,  defendant 
filed  Ms  own  affidavit  in  support  of  the 
application,  and  on  being  served  with  an 
order  and  appointment  for  his  cross-exam- 
ination on  such  affidavit,  attended  for  such 
cross-examination,  but  refused  to  be  sworn 
or  answer  until  paid  his  expenses  of  attend- 
ance;— Held,  that  he  was  not  entitled  to 
conduct  money.  Emerson  v.  Irving,  4  B.C.R. 
56.  , 

4.  Affidavit  leading  to  interim  injunc. 
tion.]- — ^As  a  general  rule  an  order  under 
r.  401  will  not  be  made  for  the  attendance 
for  cross-examination  of  a  plaintiff  who  has 
made  an  affidavit  leading  to  an '  interim 
injimction  before  the  defendant  files  an  affi- 
davit of  merits.  Lea/oock  v.  West,  6  B.C.R. 
404. 

5.  Cross-examination  of  plaintiff  on 
application  for  summary  judgment — Dis- 
cretion to  refuse.  ] . —  On  a  summons  for 
judgment  under  Order  XIV.,  it  is  only  in 
exceptional  cases  that  defendant  will  be  per- 
mitted to  cross-examine  plaintiff  on  his  affi- 
davit,  and  then  only   after   defendant  has 
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filed    an    affidavit    of    merits.        Wa/rd    v. 
Dominion  Steamboat  Line  do.,  9  B.O.R.  231. 


XVIE  Special  Case. 

No  determination  of  facts — ^Premature.] 

— A  special  ease,  asking  the  Court  to  deter- 
mine suggested  or  possible  points  of-  law  in 
advance  of  an  agreement  or  determination 
as  to  the  facts,  is  not  to  be  encouraged. 
'National  Trust  Company,  Limited  V.  Domin- 
ion Copper  Compamy,  14  B.C.E.  190. 


XVIII.  Venue. 
A.  In  Pa/riicular  Actions. 

1.  Infringement    of    patent.]   —  In    an 

action  against  a  company  for  infringement 
of  a  patent,  the  venue  should  be  laid  at 
the  ^laoe  of  the  registry  which  is  nearest 
the  head  office  of  the  coihpany.  Short  v. 
Federation/  Bfand  Salmon  Canning  Com- 
pany, 6  B.C.R.  436. 

2,  Infringement  of  patent.]  —  In  an 
action  for  damages  for  infringement  of  a 
patent,  the  writ  jieed  not  be  issued  out  of 
the  registry  nearest  the  place  of  residence 
or  business  of  the  defendants,  but  sec.  30  of, 
the  Patenji  Act  is  complied  with  if  the  venue 
is  laid  at  the  placfe  of  such  registry.  Short 
V.  Federation  Brand  Salm,6n  Canning  Com-' 
pony,  6  B.O.R.  385. 


B.  Change  of. 

1.  Burden  of  proof.] — ^Where  a  plaintiff 
has  selected  his  place  of  trial,  the  venue 
will  not  be  changed  on  the  ground  of  greater 
convenience  unless  it  is  clear  that  a  fair 
trial  can  be  had  at  the  pla-ce  propose^  by 
defendant..  Centre  Sta/r  Mining  Company, 
Limited  v.  Bosslamd  Miners'  Union,  10 
B.CR.  306. 

2.  Preponderance  of  conTenience  — 
View — Fair  trial.] — ^In  an  application  by 
defendants  to  change  the  place  of  trial  from 
Vancouver  to  Victoria  of  an  action  under 
Lord  Campbell's  Act  for  damages  for  the 
death  of  plaintiff's  husband  caused  by  the 
collapse  of  a  bridge  within  the  city  limits 
of  Victoria,  owing,  it  is  alleged,  to  the  neg- 
ligence of  the  corporation,  it  appeared  that 
all  the  witnesse?  on  both  sides,,  except  two 
from  abroad,  reside  in  Victoria,  and  that  a 
view  of  the  bridge  by  the  jury  was  desirable. 
The  plaintiff  resisted  the  application  on 
the  ground  that  a  fair  trial  could  not  be 


had  in  Victoria  ;—Peld,  tliat  the  place  of 
trial  should  be  changed  ^o  Victoria  notwith- 
standing the  suggestion  that  a  fair  trial 
could  not  be  had  there  owing  to  the,  interest, 
adverse  to  the  plaintiff,  of  the  ratepayers  of 
the  defendant  corporation.  It  was,  how- 
ever, made  a  term  of  the-  order  that  the 
defendants  should  obtain  a  jury  of  the 
county,  none  of  whom  were  suph  ratepayers. 
Biggar-  v.  The  Corporation  of  the,  jOity  of 
Victoria,  6  B.C.E,.  130. 

3.  Preponderance     of    convenience.]-^ 

Defendant,  moved  to  change  the  venue  on  the 
grounds  of  preponderance  of  convenience 
and  residence. of  the  majority  of  witnesses 
at  the  place  of  trial  proposed.  Plaintiff 
rf'piited  the  motion  "T5ji  the  ground  that  a 
fair  trial  coUld  not  be  had  at  the  proposed 
place.  Bole,  L.J.S.C,  refused  the  applica- 
tion, leaving  it  to  the  trial  judge  to  appor- 
tion the  additional  costs  of  trial  in  the- 
venue  as  laid.  Lapointe  V.  Wilson,  5 
B.CR.  160. 

4.  Grounds  for.] — ^The  plaintiff's  right 
to  select  the  place  of  trial  is  not  to  be 
lightly  interfered  with,  and  the  onus  is  on 
the  defendant  to  show  that  the  preponder- 
ance of  convenience  is  against  the  place 
selected.  Where  an  action  is  brought  by  a 
relative  of  the  registrar,  and  it  is  clear  that 
the  registrar  is  not  the  real  plaintiff,  the 
'defendant  is  not  entitled  to  invoke  sec.  70 
of  the  Act.  PhoA/r  v.  Sutherland,  12  B.CR. 
293. 

'S.  Fair  trial.] — Plaintiffs  named  Nelson 
as  the  place  of  trial,  the  action  having  been 
commencedin  the  Vancouver  registry.  The 
defendailis  applied  to  have  the  venue 
changed  to  Vancouver  and  for  an  order  that 
the  action  be  tried  "by  a  special- jury  if  the 
plaintiffs  desired  a  jury.  No  affidavit  was 
filejd  alleging  any  ground  for  supposing  that 
a  fair  trial  could  not  be  had  at  Nelson,  but 
it  was  urged  that  there  was  no,  provision 
by  which  a  special  jury  could  be  had: — 
Held,  that  the  defendants  could  obtain  a 
special  jury  at  Nelson,  and  that  in  any  event 
the  application  was  rightly  dismissed  as  no 
ground  had  been  shown  for  supposing  that 
a  fair  trial  could  not  be  had.  Fernie  Lum- 
ber Company,  Limited  v.  Crow's  Wesi  South- 
ern Railway  OOmpamy,  l2  B.CR.  148. 

6.  Amendment  by  changing  place  of 
trial — ^Not  allowed  on  ordinary  summons 
to  amend  claim.] — ^A  plaintiff  who  wishes 
to  name  some  place  other  than  that  named 
in  the  original  statement  of  claim  as  the 
place  of  trial  must  obtain  leave  to  do  so  on 
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a  summons  which  clearly  shows  that  it  is 
desired  to  change  the  venue,  and  not  on  a 
summons  simply  to  amend  statement  of 
claim.      Wade  v.  Uren,  9  B.C.E,.  274. 

7.  Appfication  for,  before  delivery  of 
amended  defence.] — An  application  for 
change  of  venue  and  trial  by  jury  after  an 
order  made  giving  leave  to  amend  defence, 
but  before  delivery  thereof,  is  premature. 
Bank  of  British  Columbia  v..  Oppenheimer, 
7  B.C.B,.  446.  , 

8.  After  order  fixing.] — On  a  summons 
for  directions  the  usual  order  was  made, 
inter  alia  fixing  the  place  of  trial  at  New 
Westminster.  There  was  nothing  said  as 
to  venue,  and  no  objection  raised,  on  this 
application.  Subsequently  -defendant 
applied  to. have  the  venue  changed  to  Femie, 
on  the  groimds  of  convenience  of  witnesses 
and  the  necessity  for  a  view  of  the  locus  in 
quo.  This  application  was  refused: — Held, 
that  the  omission  of  the  solicitor's  agent  to 
keep  open  the  question  of  venue  until  he 
was  properly  instructed  should  not  in  the 
circumstances  be  permitted  to  work  an 
undue  hardship  on  the  defendant.  Foss  v. 
Hill,  13  B.C.R;  403. 

9.  After  order  fixing.] — ^Where  the  usual 
order  for  directions  names  the  place  of  trial, 
A  subsequent  application  to  change  tlie 
venue  will  not  be  entertained,  at  all  events 
where  there  has  been  no  intervening  altera- 
tion of  conditions.  Suggard  v.  "North, 
American  La/nd  and  Ziumber  Company,  13 
B.C.R.  280. 

XIX.  Tbial. 
A.  NoUoe  of. 
1.  In  General. 

1.  For  which  sittings.]  —In  January, 
plaintiff's  solicitor  gave  notice  of  trial  at 
the  civil  sittings  to  be  held  in  July,  in  Vic- 
toria, where,  according  to  statute,  civil  sit- 
tings are  also  held  in  February,  March  and 
May: — ^Held,  on  a  summons  to  dismiss  for 
want  of  prosecution,  that  plaintiffs  must 
give  notice  of  trial  for  the  March  sittings, 
otherwise  the  action  will  stand  dismissed. 
Wiles  V.  The  Times  Pri/nting  and  Publishing 
Company,  Limited  Liability,  10  B.C.R.  226. 

2.  Order  setting  down.]  — An  order, 
made  on  defendants'  application  to  dismiss 
fof  want  of  prosecution,  that  plaintiff  set 
down  his  action  for  the  next  sittings  at  Nel- 
son, and  proceed  with  tlie  trial,  otherwise 
the  action  do  stand  dismissed  without  fur- 
ther xirder,  dispenses  with  a  notice  of  trial; 


and  if  before  the  date  fixed  for  the  sittings 
at  the  time  the  order  was  made  the  sittings 
are  adjourned,  it  is  a  compliance  with  the 
order  by  the  plaintiff  if  he  enters  the  action 
for  the  later  date  and  is  ready  for  trial 
when  the  case  is  called.  McLeod  v.  Water- 
man, 9-B.C.K.  370. 

3.  Order  to  set  down.] — ^An  order  that 
plaintiff  set  his  action  down  for  trial  fot  a 
certain  sittings,  otherwise  his  action  be  dis- 
missed without  further  order,  is  not  a  per- 
emptory order  for  trial.  Thurston  v.  Weyl, 
9  B.C.R.  452. 

4.  Fresh  notice.] — It  is  not  necessary 
to  give  fresh  notice  of  trial  in  consequence 
of  the  postponement  of  the  statutory  sit- 
tings. Atwood  V.  Kettle  Valley  Railway 
Co.,  14  B.C.R.  203. 

2,  Failure  to  Give. 

Action    part    heard    and    adjourned.] — 

Supreme  Court  Rule  340,  providing  that  "if 
the  plaintiff  does  not  within  six  weeks  aifter 
the  close  of  the  pleadings,  or  within  such 
extended  time  as  the  Court  or  a  judge  may 
allow,  give  notice  of  trial,  the  defendant 
may,  before  notice  of  trial  given  by  the 
plaintiff,  give  notice  of  trial  or  apply  to  the 
Court  or  a  judge  to  dismiss  the  action,  for 
want  of  prosecution,"  does  not  apply  where 
the  trial  of  the  action  lias  been  partly  pro- 
ceeded with  and  adjourned.  The  proper 
mode  for  a  defendant  to  get  rid  of  the  action 
in  such  case  is  to  set  it  down  for  trial,  and 
if  the  plaintiff  does  not  appear,  to  ask  for 
judgment  dismissing  the  action,  under 
Supreme  Court  r.  353.  Joseph  Bosoowitz 
V.  T.  H.  Cooper,  J.  D.  Wa/rren  and  Hannah 
Warren,  4  B.C.R.  88. 

3.  Countermajid. 

Adjournment  of  hearing.] — ^The  adjourn- 
ment at  the  trial  of  a  hearing,  by  consent 
of  counsel,  is  equivalent  to  a  countermand 
of  the  notice  of  trial,  and  if  the  plaintiff 
does  not  proceed  in  due  course,  the  defend- 
ant may  thereafter  either  himself  give  notice 
of  trial,  or  apply  to  dismiss  for  want  of 
prosecution.  Harvey  v.  City  of  New  West- 
minster, 3  B.C.R.  398. 


B.  Adjournment  of. 

1.  Countermand   of  notice   of   trial.]- 

The  adjournment  at  the  trial  of  a  hearing, 
by   consent   of  counsel,,  is   equivalent  to   a 
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countermand  of  the  notice  of  trial,  and  if 
the  plaintiff  does  not  proceed  in  due  course, 
the  defendant  may  thereafter,  either  himself 
give  notice  of  trial  or  apply  to  dismiss  for 
want  of  prosecution.  Harvey  v.  New  West- 
minster Corporation,  3  B.C.R.  398. 

2.  Fpr  purpose  of  appeal.] — ^An  applica-^ 
tion  to  postpone  the  trial  of  an  action  t6 
set  aside  a  lease  will  not  be  granted  to 
enable  the  plaintiff  to  appeal  from  an  order 
under ,  r.  426,  directing  that  the  action  be 
tried  without  "a  jury.  Triruble  v.  Cowcm, 
(No.  1),  20  B.CR.  237.  ^ 


XX.  WaSt  of  Pbosbchtion,  Dismissal  of 

ACTIQN   FOB. 

1.  Delay.]  -r-  The  proper-  mode  for  a 
defendant  to  take  advantage  of  delays  on 
the  part  of  a  plaintiff  '  is  by  motion 
to  dismiss  the  action.  Clark  v.  Eholt  & 
Carson,  3  B.C.R.  442. 

2.  No  proceedings  (or  a  year,] — 
Slipreme  Court  -Rule  749,  "requiring  a 
month's  notice  of  intention  to  proceed  when 
there  has  been  no  proceeding  for  one  year 
from  the  last  proceeding,  applies  to  an 
application  to  dismiss  an  action  for  want 
of  prosecution.  Macdonald  v.  Jessop  and 
ors.,  Trustees^of  the  Pandora  Avenue  Metho- 
dist Chweh,  3  B.C.R.  606. 

3.  Action  part  heard  and  adjourned.] — 
Providing  that  "if  the  plaiatiff  does  not 
within  six  weeks-  after  the  close  of  the 
pleadings,  or  within  such  extended  time  as 
the  Court  or  a  judge  may  qllow,  giye  notice 
of  trial,  the  defendant  may,  before  notice  of 
trial  given  by  the  plaintiff,  give  notice  of 
trial,  or^  apply  to  the  Court  or  a  judge  to 
dismiss  the  action  for  want  of  prosecution," 
does  not  apply  where  the  trial  of  the  action 
has  been'  partly  proceeded  with  and 
adjdurned.  In  such  a  case  the  proper  pro- 
cedure is  to  set  down  ±he  action  for  triaj, 
and  if  the  plaintiff  does  not  appear,  to  ask 
for  judgment  dismissing  th^  action,,  under 
Supreme  Court  Rule  353.  Joseph  Bos- 
cowite  V.  T.  H.  Cooper,  J.  D.  Wa/rren  and 
Samnah  Wa/rren,  4  B.C.R.  88. 

4.  Adjournment  by  consent.]  —  The 
adjournment  at  the  trial  of  a  hearing,  by 
consent  of  counsel,  is  equivalent  to  a  couu' 
termand  of  the  notice  of  trial,  and  if  the 
plaintiff  does  not  proceed  in  due  course  the 
defendant  may  thereafter  either  himself 
give  notice  of  trial,  or  apply  to  dismiss  foy 
want  of  prosecution.  Rarfiey  v.  City  of 
New  Westminster,  3  B.C.R.  398. 


S.^Dismissal  of  action  for  want  of  prose- 
cution after  notice  of  trial.] — ^A  judge  sit- 
ting in  chambers  has  power  to  dismiss  an 
action  for  want  of  prosecution,  notwith- 
standing that  the  action  has  been  entered 
for  trial.     Sullivan  v.  Jackson,  7  B.C.R.  133. 


XXI.  Refbeence. 

1.  No  jurisdiction.] — A  reference  can- 
not be  made  to  determine  ques:tions  of'law 
and  fact.  Stevenson  v.  Parks,  10  B.C.R. 
387.  0  ^        ■ 

2.  Registrar's  powers.]  —  An  action, 
involving  mainly  the  taking  of  accounts, 
was  referred  to  the  District  Registrar,  the 
referring  order  giving  that  officer  all  the 
powers  of  a,  judge  as  to  certifying  and 
amending.  On  this  authority  -the  District 
Registrar,  on  application,  added,  certain  par- 
ties plaintiff,  upop -plaintiff  filing  sc  con- 
sent thereto  of  the  partie'B.  so  added.  The 
writ  of  summons  and  statement  of  claim 
were  afterwards  amended.  Defendant  Ham- 
bly  took  put  a  summons  to  strike  out  the 
amendments  to  the  writ'-  and  pleadings  on 
the  ground  that  the  amendments  were  made 
without  an  order  of  the  Court,  or  of  a  judge 
thereof,  and  that  as  to  the  plaintiffs  added, 
no  proper  consent  signed  by  them  had  been 
filed.  The  docuinents  purporting  to  be  con- 
sents were  filed  by  the  plaintiff  under  a 
power  of  attorney  authorizing  him  to  sue 
for,  recover  and  receive  the .  amount  of  a 
certain  judgment  debt  recovered  in  another 
action: — Held,  that  the  action  in  which' the  _ 
consents  were  filed  was  a  new  action,  that 
the  power  of  attorney  was^  in  the  circum- 
stances, insufficient,  and  that  the  amend- 
ments.made  in  pursuance  of  such,  consents '^ 
so  filed  must  be  struck  out:^-Held,  also, 
that  the  order  conferring-  on  the  District 
Registrar  power  to  amend  would  also 
authorize  him  to  add  parties: — ^Held,  also 
that  the  application  to  strike  out  the 
amendments  made  by  the  District,  Registrar 
was  not  an  appeal,  but  a  substantive  appli- 
cation to  strike  out  certain  amendments 
made  by  the  District  Registrar.  Bill  v. 
Hambly  and  another,  12  B.C.R.  253. 

3.  A^ipeal.]  — Semble,    that    an    appeal  > 
]  from  the  official  referee  lies  to  a  judge  in 

chambers.      Ibid. 


XXII.  Att-achment. 

Prohibitory  injunction  — -  Disobeying  - — 
Remedy  —  Attachment     or     committal  — 
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Indorsement  —  Service.] — Upon  a  motion 
for  a  writ  of  attachment  againft  the  mana- 
ger of  the  defendant  company  for  disobeying 
an  injunction  restraining  the  company,  its 
agents,  servants,  etc.,  from  blasting  or 
depositing  rock  upon  plaintiflF's  mineral 
claim,  it  was  objected:  (1)  Under  r.  451, 
that  there  was  no  memorandum  of  the  con- 
sequence of  his  disobedience  endorsed  on  the 
order.  (2)  That  the  notice  of  motion  for 
attachment  was  not  personally  served  oij 
the  manager,  but  only  on  the  solicitor  for 
the  defendant  company.  Counsel  had 
appeared  for  the  manager  and  obtained 
several  adjournments  of  the  motion  to 
obtain  affidavits  on  the  merits,  which 
finally  were  not  forthcoming: — ^Held,  that 
committal  and  not  attachment  is  the  appro- 
priate remedy  for  breach  of  a  prohibitory 
injunction.  That  personal -service  of  a 
notice  of  motion  is  an  essential  pre-requisite 
toi  committal,  arid  that  the  party  applying 
in  a  case  proper  for  committal  is  not 
absolved  from  the  necessity  for  such  per- 
sonal service  by  moving  for  attachment 
instead  of  committal.  That  the  objection 
of  want  of  personal  service  of  the  notice 
was  not  waived  by  the  adjournments.  Gol- 
den. Gate  Co.  v.  Grwmte  Creek  Co.,  5  B.C.B.. 
145. 


XXni.  PiMis,  Actions  by  and  Against. 

1.  Partiei.] — One  person  cannot   sue  in 
.  a,  firm  name.     B.  C.  Fwrnitwe-Co.  v.  Tug- 
well,  7  B.C.R.  84. 

2.  Firm  and  member*.] — It  is  wrong  to 
add  the  name  of  a  firm  as  a  party  to  an 
action,  together  with  the  names  of  the' mem- 
bers of  firm.  Chang  yr  McMorran,  8  B.C.R. 
261. 

3.  One  person  suing  in  firm  name — 
Amendment  of  style  of  cause — Irregularity 
or  nullity.]— J.  S.,  trading  under  the  name 
of  the  B.C.  Furniture  Company,  com- 
menced an  action  on  10th  March,  189fl,  in 
such  name  in  respect  of  a  promissory  note 
dated  20th  January,  1893,  payable  sixty 
days  after  its  date.  A  summons  under 
order  XIV.  having  been  dismissed  on  the 
ground  that  one  person  cannot  sue  in  a 
firm  name,  plaiiitiff  obtained  an  order 
amending  the  siyle  of  cause: — Held,  that 
the  writ  was  not  -a  nullity,  and  that  the 
irregularity  was  properly  amended.  B.  C. 
Furniture  Company  v.  Tugwell,  7  B.C.R. 
361. 


4.  Action  against  foreign  firm.] — Sper- 
ling, Garbutt,  and  Horne-Payne  were  resi- 
dents of  England  and  members  of  the  firm 
of  Sperling  &  Co.,  which  firm  carried  on 
business  in  England  only.  Plaintiffs  issued 
two  writs  (neither  Of  which  was  for  ser- 
vice out  of  the  jurisdiction)  in  respect  of 
the  same  cause  of  action,  one  being 
addressed  against  the  firm  and  the  other 
against  the  three  individuals  only.  The 
writs  were  served  on  Horne-Paynfwhile  on 
a  visit  to  British  Columbia,  and  he  entered 
conditional  appearances  and  applied  to  have 
both  writs  set  aside  and  ,(in  the  alterna- 
tive as  to  the  second  action)  that  it  be 
dismissed,  as  vexatious: — ^Held,  (1)  The 
name  of  the  firm  was  wrongly  inserted,  and 
should  be  struck  out  of  the  first  writ.  (2) 
That  the  plaintiffs  should  elect  as  to  which 
action  they  would  proceed  with.  Oppen- 
heimer  v.  Sperling,  9  B.C.E.  166. 


'      XXIV.  Non-Suit. 

1.  Effect  of.] — Judgment  of  non-suit  is 
now  equivalent  to  a  judgment  for  defendant 
on  the.  merits,  and  the  Court  has  under  the 
Judicature  Act  discretion  as  to  the  costs. 
Phelps  V.  Williams,  1  B:C.R.,  Pt.  I.,  257. 

2.  Plaintiff's  right  to  refuse  a.] — 
There  cannot  be  a  non-suit,  nor  can  leave 
to  enter  a  non-suit  be  reserved,  without 
the  consent  of  the,  plaintiff.  Patterson  v. 
Victoria  Corporation,  5  B.C.R.  628. 

3.  Stiatutory  remedy — ^Enforcement  of.] 
— The  Court  is  not  disposed  to  grant  a  non- 
suit with  leave  to  bring  a  fresh  action, 
where  the  action  is  brought  to  enforce  a 
purely  statutory  remedy  contrary  to  com- 
mon right,  and  fails  for  want  of  statutory 
pre-requisites.  Haggerty  v.  Grwat  &  Duck, 
2  B.C.R.  173. 

4.  By  Court  of  own  motion.] — On  the 
trial  of  an  action  containing  three  different 
causes  of  action,  one  of  which  was  an  action 
for  moneys  ha.d  and  received,  another  for 
damages  for  assault  and  false  imprison- 
ment, and  a  tliird  for  damages  for  procur- 
ing the  plaintiff  to'enter  a  house  of  prosti- 
tution, the  judge,  after  TeadinJ  the  plaint- ' 
iff's  examination  for  discovery,  came  to  the 
conclusion  that  the  evidence  disclosed  an 
illegal  contract  under  which  the  defandants 
were  to  receive  a  part  of  the  monfeys 
obtained  by  plaintiff  while  engaged  in  pros- 
titution, and  that  the  action  involved  th^ 
taking*  of  an  account  in  respect  thereof,  and 
was  of  an  indecent  character  and  unfit  to 
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be  dealt  witk,  and  he  dismissed  Jt  out  of 
the  Court  of.  his  own  motion,  the  formal 
judgment  stating  that  "this  Court  doth  of 
its  own  motion  and  ■Without  fl,djudicating 
as  between  the  plaintiff  and  defendants  on 
the  matters  in  dispute'  between  them,  order 
,  that  this  action  be  dismissed  out  of  this 
Court  with-  costs": — ^Held,  by  the  Full 
Court,  that  the  order  dismissing  the  action 
would  have  precluded  the  plaintiff.'  from 
again  suing  in  respect  of  any  of  the  causes 
of  action  included  in  the  statement  of 
claim,  and  that  the  plaintiff  should  have 
been  allowed  to  prove  her  case  in  respect 
to  those  causes  of  action  against  -which 
there  was  no  objection;  and  that-  the 
respondent  who  supported  the  judgment  on 
appeal  must  pay  the  costs  of  the  appeal. 
GuilbauU  v.' BrotUer,  10  B.C.E,.  449. 

,5.  Trespas*   committed  by   servant.  ]. — 

A  corporation  is  liable  for  a  trespass  com- 
mitted by  its  servant  while  condupting  its 
business,  although  committed  in  the  doing 
of  an  act  ultra  vires  of  the  corporation 
itself.  Where  the  servant  of  a  coj-poration 
forms  an  erroneous  judgment,  and,  in  the 
supposed  scope  and  discharge  of  the  duty 
delegated  to  hiin,  commits  a  trespass,,  the 
corporation  is  liable  for  it.  The  objection 
that,  upon  the  evidence,  the  apt  complained 
/  of '  was  not  done  by  the  servant  in  the 
course  or  within  the  scope  of  his  employ- 
ment by  defendants,  and  was  unauthorized 
by  them,  is  not  open  to  defendants  upon 
motion  for  a  non-suit  unless  they  pleaded 
jt  as  a  defence.  Adams  v.  The  National 
Electric  Tramway  and  Lighting:  Co.,  3 
B.C.R.  199. 


"XXV.  Motion  fob  Jtogment. 

1.  Findings  of-  jury.]— The  .Court  can 
give  judgment  finally ,  determining  all  ques- 
tions in  dispute,  although  the  jury  may 
not  have  found  on  th^m  all,  but  it  cannot 
dispose  of  a  case,  pontrary  to  the  findings 
of  the  jury.  Sewell  V.  B.  G.  Towing  Co., 
9  S.CR.  527. 

2.  Withdrawing  case  from  jury.] — ^The 
power  which  a  judge  has  of  withdrawing 
a  case  from  the  jury  should  be  exercised 
only  when  it  is  clear  that  the  plaintiff 
coiild  not  sustain  a  yerdict  in  his  favour. 
If ,  the  matter  is  reasonably  open  to  doubt 
the  judge  should  let  the  case  go  to  jury,  and 
then  decide,  if  necessary,  whether  there  is 
any  evidence  on  whi-feh  the  verdict  can  be 


supported.     Nightingale ,  v..   Union.  Gplliery 
Co.,  9  B.CIr.  453. 

3.  When  jury  disagree,  judgment  can; 
not  be  entered  for  either  party.]: — ^Where' 
an  issue  has  been  ordered  to  be  found  by 
a  jury  and  the  jury  have  disagreed,  and 
been  discharged  without  giving  a  yerdict, 
the  order  for  trial  by  jury  is  not  exhausted, 
and  the  judge  on  motion  for  judgment, 
cannot  direct  judgment  to  be  entered  for 
either  party.  Loo  Chu  Fan  v.  Loo  Chock 
Pan,.  1  B.C.R.,  Pt.  IL,  172. 

4.  Abortive  trial — Action  on  promissory 
note — ^Allegation  of  fraud — Disagreement 
— Judgment  entered  by  Full  Court,] — On 
the  second  trial  of  ai;  action  on  a  promis- 
sory note  where. the  defence  alleged  fraud 
on  the  part  of  the  plaintiffs  in  obtaining 
the  indorsement,  the  jury  disagreed. 
Plaintiffs  then  moved  for  judgment  on  the 
ground  that  there  was  no  evidence  of  fraud, 
and  the  motion  was  refused: — Held,  by  the 
Full  Court,  allowing  an  appeal  and  enter- 
ing judgment  for  plaintiffs,  that  no  jury 
coTjild  properly,  find .  fraud,  and  it  was  desir- 
able especially  in  view  of  the  first  -abortive 
trial,  that  the  judgment  should  now  be 
entered  which  should  have  been  entered  at 
the  trial.  Yorkshire  Qua/rantee  &  Securi- 
ties ^Corporation  v.  Fulbrooh  &  Irmes  ami 
G.S.  Cooper,  9  B.C.B..  270.    ' 


XXVI.  Chambbes  :  Mattees  Bisposable  In. 

1.  Habeas  corpus.]— An  application  in 
vacation  for  a  rule  nisi  for  a'  writ  of 
habeas  corpus  should  be  made  in  chambers. 
In  re  Soy  Ki/hg,  7  B.C.B.  291. 

2.  Extending  time  for  filing  adverse 
claim.] — An  order  to  extend  the  time  for 
filing  the  afiidavi^.  and  plan  required  by 
sec.  37  of  the  Mineral  Act  must  be  made 
by  the  Qourt  and  cannot  be  made  by  a 
judge  in  Chambers.  Murphy  v.  Star  Eg>plQr- 
ing  and  Mining  Company,  8  B.C.R.  421. 

3.  Receivership  order.]  —  Eeceivership 
orders  must  be  made  by  the  Court  and  can- 
not be  made  by  a  judge  sitting  in  Cham- 
bers.    WaUefield  v.  Twrner,  6  B.C.-R.  216. 

4.  Dismissal  of  action.]^A  judge  sit- 
ting in  Chambers  has  power  to  dismiss  an 
action ,  fbr  want  of  prosecution  notwith- 
standing that  the  action  has  been  entered 
for  trial.    Sullivan  v.  Jatikson,  7  B.C.B,.  133. 

5.  Setting  aside  ■wTit.]^rAn  application 
to  set  aside  a  writ  of  summons  may  be 
made  by  summons  in  Chambers.  Corse  v. 
Tallyard,  5  B.C.R.  142. 
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XXVII.  Obiginating  Summons. 

Trustees  -^—  Action     for     account.]^ — 

Trustees  having  received  moneys  under  a 
decree  in  one  of  several  actions'  relating  to 
the  same  subject  matter  to  which  they 
were  parties,  an  originating  summons  was 
obtained  by  other  parties  to  the  same 
actions  calling  upon  the  trustees  for  an 
account,  not  directed  by  the  decree  in  ques- 
tion, and  to  pay  into  Court: — Held,  that 
the  proceeding,  by  originating  summons, 
was  warranted  by  r.  S91,  sub-sec.  (c),  (d), 
and  an  objection  that  the  motion  should 
'have  been  made  in  one  of  the  pending 
actions,  overruled.  Boscowitz.  v.  Belyea,  4 
B.C.K.  527. 


XXVIII.  Notice  of  Motion. 

Special  leave.] — ^Where  a  party  applies 
for  special  leave  to  serve  short  notice  of 
motion,  he  must  distinctly  state  to  the 
Court  that  the  notice  applied  for  is  short; 
and  the  same  fact  must  distinctly  appear 
on  the  face  of  the  notice  served  on  the 
other  party.  Canadian  Pacifie  RaiVwwy 
Compamy  v.  Vancouver,  Westminster  and 
Yukon  Railway  Company,  10  B.C.R.  228. 


XXIX.  Summons. 

1.  Place  of  return.] — A  judge  has 
power  to  direct  a  summons  to  be  issued 
and  to  be  made  returnable  in  a  registry 
other  than  whence  the  writ  was  issued. 
Tanaka  v.  Russell,  9  B.G.K.  24. 

2.  Summons  not  issued  from  registry 
wherein  action  brought — ^Effect  of — Sec. 
27,  Supreme  Court  Act.] — A  judge  in 
Chambers  has  jurisdiction  to  entertain  a 
motion  made  upon  summons  issued  out  of 
a  registry,  other  than  that  out  of  which 
the  writ  of  summons  issued^  notwithstand- 
ing sec.  27,  supra.  Re/  Ellard,  2  B.C.R. 
235. 

3.  Summons  - —  Must  be  issued  where 
returnable.] — Where  it  is  desired  to  makfe 
an  application,  under  Be?.  32  of  the  Supreme 
Court  Act  as  amended  .in  1901,  c.  14,  sec. 
13,  to  a  judge  at  Victoria,  Vancouver,  or 
New  Westminster,  the  summons  must  be 
issuei  at  the  place  at  which  it  is.  return- 
able. .Centre  Star  Mining  Co.,  Limited  v. 
Rossland  a/ri,d  Great  Western  Mines, 
Limited,  and  Mast  Le  Roi  Mining  Co., 
Limited,  10  B.O.E.  136. 

4.  Notice  of  use  of  affidavit.  ]-;-Bule  572 
requiring  every   summons   in  Chambers   to 


give  notice  of  the  affidavits  to  be  read  in 
support  of  it,  is  imperative.  Leiser  v.  CoAial- 
sky,  3  B.CEJ.  196.      , 

5.  Winding  -  up  applications.]  —  All 
applications  made  to  the  Court  in  its  wind- 
ing-up jurisdiction  must  be  made  by  sum- 
mons. Re  Nelson  Swimnill  Company,  6 
B.C.K.  156. 

6.  Stay  of  ^proceedings.] — A  term  in  a 
chamber  summons,  "In  the  meantime  let  all 
proceedings  be  stayed,"  does  not  operate  as 
a  stay,  but  only  as  an  intimation  that 
upon  its  return  a  stay  will  be  asked  for. 
The  Edison  General  Electric  Co.  v.  Van- 
couver and  'New  Westminster  Tram.  Co. 
and  the  Bank  of  British  Columbia,  4  B.C.R. 
460.  ' 

7;  When  application  takes  effect.] — A 
summons  asking  for  a  stay  of  proceedings 
only  operates  as  a  stay  from^  and  after  its 
return,  and  judgment  in  default  of  appear- 
ance signed  after  service  of  the  summons, 
but  before  its  return,  is  regular.  Lcmte  v. 
Baker,  3  B.C.R.  269. 


XXX.  Oedees. 
A.  In  Gener<tl: 

1.  Abandonment  of  order.] — An  appli- 
cation to  settle  the  minutes  of  an  order 
was  made  fifteen  days  after  it  was  pro- 
nounced in  chambers: — Held,  that  the  delay 
was  not  sufficient  to  constitute  an  abandon- 
ment of  the  order.  Baker  y.  The  "Province," 
5  B.C.R.  45. 

2.  Amendment  of  order.] — The  omis- 
sion of  the  name  of  the  judge  by  whom  an 
order  is  made  which,  by  the  Supreme  Court 
Act,  C.S.B.C.  c.  31,  is  directed  to  be 
inserted  in  the  caption,  is  an  "accidental 
slip  or  omission"  within  r.  266,  S.C.  Rules, 
1890,  which  may  be  amended  by  the  Court 
or  any  judge  thereof.  A  ,  judge  of  the 
Supreme  Court  has  power  to  sign  an  order 
for  and  on  behalf  of  another  judge.  Gordon 
T.  Cotton,  3  B.C.R.  499. 

3.  Amending  judgment  before  drawn 
up.] — A  judge  has  power  to  alter  his  decree 
in  matters  of  detail  before  it  is  drawn  up, 
but  not  to  reverse  it.  Zambesi  v.  Fanny 
Dutard,  2  B.C.R.  91. 

4.  Minute  of  order.]— 7Where  the  regis- 
trar is  present  and  takes  a  minute  of  an 
order,  the  minute  so  taken  is  conclusive 
even  thougli  the  judge's  recollection  of  the 
order  is  different.  Wallace  v.  Ward,  9 
B.C.R.  450. 
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5.  Re»^  judicata.] — An  order  once-pro-^ 
nounced  will  be  given  effect  to  and  fol- 
lowed by  every  judge  and.  Court  of  inferior 

■  or  co-ordinate  jurisdiction,  and  no  order, 
will  be  made  inconsistent  therewith. 
Gabriel  y.  Mesher,  3  B.C.R.-^159. 

6.  Ord^r  ultra  vire»— ^Wheth^sr  nullity 
— ^Full  Court — Jurisdiction  on  appeal.} — 
An  order  issued  by  and  purporting  to  be 
an  order  of  the  Supreme  Court  (although 
made  ultra  vires )  is  not  a  nullity,  but  is 
v^lid  until  set  aside  by  the  Court. 
Although  an  appeal  lies  from  such  an  order 
to  th^  Full  Court,  the  more  convenient  q,nd 
ine3q)«!nsive  course  is  to  move  before  a 
judge  to  rescind  it.  Brigman  v.  UcKensie, 
6  B.CR;  56.  ,        '  - 

7.  Order  ultra  vifes.] — An  order  made 
ultra  vires  i  should  be  moved  against,  not 
appealed  from.  In  re  Kootenay'  Brewing 
CompoMy,  7  B.C.fe.  131. 

8.  Jurisdiction  to  vary  order  of  another 
judge.] — A  judge  has  no  jurisdiction  to 
add  to  an  order,  made  by  another  judge  for 
redemption   of  a  mortgage  on   payment   of 

-  the  debt  and  cpsts  to  date  of  decree,  a 
further  term  adding  subsequent  costs  and 
requiring  their  payment  as  a  further  ^con- 
dition of  redemption  and-  Charge  upon  the 
land.     Lehmcm  v.   Wilkinson,  3  B.C.R.   19. 


B.  Ex  Parte  Orderg. 

1.  Ex  parte  order — ^Rescinding — ^Appeal 
improper  where  original  material  to  be 
displaced.]— Where  an  ex  parte  Order  is 
based  on  insufficient  material,  or  can  be 
displaced  by  other  '  material,  the  proper 
course   is   not  to   appeal,   but   to   move   in 

Ichambers  to  rescilid  the  order.  Ga/resohe, 
Oreen  &  Co.  v.  Holladay,  1  B.C.B,.,  Pt.  11., 
83.  -  ■       .        . 

2.  Rescinding. ]— If  a  party  aggrieved 
by^  an  order  made  ex  parte,  becomes  pos- 
sessed of  facts  against  the  making  of  the 
order,  he  should  at  once  apply  to  the  judge 
who  made  it  to  set  it  aside,  and  not  call 
upon  another  judge  tp  investigate  the  circum- 
stances imder  which  it  was  made.  Morri- 
son Thompson  Hardware  Ob.)  Ltd.  v.  West- 
bwak  Trading  Co.,  Ltd.,  16  B.C.R.  33,  314. 

3.  When  ex  parte.] — Where  an  order  is 
made  after  service  ,of  a  summons  upon 
which  the  opposite  party  does  not  attend, 

-  it  will  be  treated  as  an  ex  parte  order  and 
may  be  reheard  in  chambers  and  rescinded. 
Griffiths  v.  Canonica,  5  B.C.R.  48. 


4.  Ex  parte  order — ^Whether  appealable 
without  motion  to  rescind — Rule  577.]  — 

The  Divisional  Court  will  not'  entertain  an 
appeal  from  aii  *x  parte  order  made  by  a 
-judge.  The  proper  practice  is  in  the  first 
instance,  to  move  before  the  judge  making 
such  an  order  to  rescind  same.  Hudson's 
Bay  Co.  v.  Hazlett,  4  B.C.R.  351. 

5.  Ex  parte  order — ^Whether  order  is 
ex  parte  when  made  on  summons  and  no 
attendance  contra.]  —  An  order  made  in 
Chambers  upon  a  summons'  duly  served,  no 
one  appearing  contra,  is  not  an -ex  parte 
order,  and  an  appeal  will  lie  from  it  to  th6  < , 
Full  Court  notwithstanding  r.  577.  Bigga/r 
V.  The  Corporation  of  the  City  of  Victoria, 

6  B.C.R.  130. 

6.  Ex  parte  restraining  order  by  local 
judge..] — An  ex  parte  restraining  order 
made  by  a  local  judge  must  be  obeyed  until 
set  aside.     Leberry  v.  Braden,  7  B.C.R.  403. 

,  7.  Interim  injunction.] — It  is  proper 
to  apply  ex  parte  for  an  interim  injunction 
where  the  defendant  has  entered  a  condi,- 
tionai(  appearance.  Fletcher  v.  MoGillivray, 
3  B.C.R,  40.  ' 

8.  Injunction.]  —  Where  a  defendant  - 
enters  an  irregular  appearance,  but  the 
plaintiff  waives  that  irregularity,  it  is 
improper  then  to  'apply  ex  parte  for  an 
injimction.  Fletcher'  v.-  McGUlvcray,  3 
B.C.K.  49. 

9.  Varying    order    made    on    notice.] — 

An  ex  parte  order  varying  the  terms  of  an 
order  made  upon  notice  is  irregular  but 
not  a  nullity.    Foot  v.  Mason,  3  B.C.R,  146. 


XXXI.    JlTDGMENTS   AND   OBDEBS  : 

Entering. 

1.  Discrietion.] — ^The  Court  has  a.  dis- 
cretion to  compel'  the  successful  party  to 
sign  and  enter  the  judgment  he  has 
obtained,  or  to  allow  the  unsuccessful  party 
to  do  so  instead,  and  the  Court  may  for 
good  cause  shown  refuse  to  assist  the  unsuc- 
cessful party.  Lang  v.  City  of  Victoria,  6 
B.CR.  104. 

2.  Drawing  up.]— If  the  party  upon 
whose  summons  the  order  is  made  refuses 
to  draw  it  up,  the  other  side  may  obtain 
a  similar  order  upon  a  summons  on  their 
own  account.  If  the  order  made  is  not 
within  the  summons,  then  the  party  in 
whose  favour  it  is,  made  can  draw  it.  up. 
McColl  v.  Leamy,  3  B.C.R.  360. 
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XXXn.  Accounts  and  Inquibies. 

1.  Application  for  hijrther  accounts.] — 

If  it  appears  on  the  taking'  of  accounts 
that  the  decree  1b  so  drawn  aa  not  to 
include  all  proper  subjects,  the  proper 
practice  is  to  apply  to  the  Court  to  direct 
further  and  other  accounts  to  be  taken. 
Van  Tolkenbwrg  v.  Western  Canadian 
Ranching  Co.,  6  B.C.E.  284. 

2.  Varying  certificate.] — On  a  moHiion 
tq  vary  a  feertiflcate,  the  parties  are  con- 
fined to  the,  decree.    Ibid. 

3.  Damage*.]  — :  The  Divisional  Court, 
upon  a  motion  for  a  new  trial,  being  of 
opinion  that  there  was  no  evidence  upon 
which  the  damages  assessed  could  be  calcu- 
lated, directed  a  further  enquiry  as  to  such 
damages,  and  adjourned  the  motion  in  the 
meantime.  Parks  v.  Blackwood,  2  B.C.K. 
346. 

X-XXIII.   FUBTHEB    CONSmEEATION.  ' 

Non-payment  in  foreclosure  action.] — 

The  certificate  of  the  Registrar  upon  taking 
the  accounts  under  the.  mortgage  in  a  fore- 
closure action  directed  that  the  balance 
found  due  should  be  paid  by  the  mortgagor 
in  a  oertaisi  manner.  Upon  motion  for 
final  decree  upon  the  affidavit  of  non-pay- 
ment as  directed,  made  by  the  agent : — 
Held,  that  the  affidavit  of  both  principal 
and  agent  was  necessary.  Canada  Settlers' 
Loan  Go.  v.  Renouf,  5  B.C.R.  243. 


'  XXXIV.  Pbesebvation  and  Inspection  of 
Peopbett. 

1.  Apex  of  vein.]  — The  Centre  Star 
Company  had  been  enjoined  from  mining 
in  the  Iron  Mask  claim,  which  it  was 
alleged  was  a  continuation  of  a  vein  whose 
apex  was  in  its  own  claim,  and  was  also 
refused  leave  to  do  experimental  or  develop- 
ment work  on  the  Iron  Mask  claim  in  order 
to  determine  the  character  or  identity  of 
the  said  vein: — ^Held,  by  the  Full  Court, 
on  appeal,  refusing  to  modify  said  orders, 
that  ft  ought  to  be  left"  to  the  trial  judge 
to  decide  whether' it  was  necessary  to  have 
any  work  done  to  elucidate  any  of  the 
issues  raised,.  Centre  Bta/r  Mining,  etc.,  Co. 
V.  Iron  Mask  Gold  Mirnng  Co.,  6  B.C7R.  355. 

2.  Coal  workings.] — Plaintiffs  claiming 
title  to  certain  coal  fields  which  were  being 
worked  by .  the  defendants,  ajSplied  before 
pleading  for  an  order  for  inspection  of. the 
defendants'  workings.    Defendants  admitted 


working  within  the  area  claimed  by  the 
plaintiffs:— Held,- (1)  The  chief  ground  on 
which  such  an  order  is  made  is  to  enable 
the  plaintiff  to  get  on  with  his  case.  (2) 
Undet  special  circumstances,  as  where  there 
is  danger  of  flood,  the  order  may  be  made 
to  preserve  the  evidence;  (3)  That  the 
inspection  should  be  by  indifferent  persons 
who  should  not  reveal  any  information 
without  the  sanction  of  the  Court.  E.  d  N. 
Railway  Co.  v.  New  Vancouver  Goal  Com- 
pany, 6  B.C.R.  194. 

3.  Costs  of  adjournment  for.]— Defend- 
ants got  an  order  at  the  trial  for  the 
inspection  of  a  vein  in  the  plaintiffs'  claim, 
which  they  alleged  was  the  coatinuation  of 
^a  vein,  the  apex  of  which  was  within  the 

limits  of  their  own  claim,  and  plaintiffs 
alleging  that  such  order  necessitated  inspec- 
tion by  them  of  other  similar  places  on 
their  property,  with  a  view  to  furnishing  ' 
evidence  to  rebut  that  which  might  be 
adduced  by  reason  of  the  plaintiffs'  inspec- 
tion, and  therefore  on  adjournment  for  that 
purpose,  were  allowed  the  adjournment,  but 
only  on  the  terms  that  all  costs  occasioned 
thereby  should  be  borne  by  them  in  any 
event: — Held,  on  appeal,  that  such  costs 
should  abide  the  result  qf  the  issues  to 
which  the  inspection  related.  Iron  Mash, 
etc.j  Co.  V.  Centre  Star,  etc.,  Co.,  7  B.C.R. 
66. 

4.  Underground  work.]-^Form  of  order 
providing  for  inspection  of  underground 
workings  in  an  action  for  trespass  to  extra- 
lateral  rights  appurtenant  to  a  mineral 
claim,  settled.  The  inspection  order  should 
contain  an  undertaking  for  damages,  and 
the  practice  does  not  require  security  to 
be  given.  Star  Mimng  and  Milling  Com- 
pany, Limited  Liability  v.  Byron  N.  White 
Company.  {Foreign),  9  B.C.R.  9. 

5.  Underground  workings.] — The  right 
to  inspect  underground  workings  in  a  mine 
carries  with  it  the  right  to  inspect  and 
make  copies  of  the  plans  of  such  workings. 

( 1 )  The  practice  respecting  inspection 
under  i:  514  is  distinct  from  the,  practice 
in  obtaining  discovery,  and  a  claim  of 
privilege  set  up  in  an.  affidavit  in  answer 
to  a  motion  to  -compel  inspection  is  not 
conclusive.  (2)  It  is  a  proper  and  con- 
venient practice  to  apply  to  the  Court  to 
enforce  an  order  for  infspection  when  the 
assistance  is  not  conturdacious.  8ta/r  Min- 
ing trnd  Milling  Gompany,  Limited  Lia- 
bility    v.     Byron     N.      White   -  Gompam/ 

(Foreign),   {No:  2),  9  B.C.R.  422. 
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XXXV-.  Saim  by  the  .Coctbt. 


Discretion.]— Rule  1  of  order  50  pro- 
vides in  part  "If  in  any  cause  or  matter 
relating  to  any  real  estate,  it  shall  appear 
necessary  or  expedient  that  the  real  estate 
or  any  part  should  be  sold  the  Court  pr  a 
judge  may  order  the  same  to  be  sold" : — 
Held,  that  this  is  a.  general  power,  to  be 
exercised  by  the  Court  or  a  judge  according 
to  the  circumstances,  and  is  not  meant  to 
apply  only  "where  a  sale  is  necessary  or 
expedient  for  the  purposes,  of  the  acEiop; 
Ravney  V.  Ramey,  12  B.C.R.  494. 


XXXVI.  Stat  of  Proceedings: 

1.  Discretion.] — ^Under  order  58,  r.  16 
of  the  Supreme  Court  Rules,  .1906,  the 
granting  of  a  stay  of  execution  pending  an 
appeal  to  be  taken,  is  a,  matter  of  discre- 
tion to  be  exercised  upon,  tjie  facts  of  each 
particular  case.  Reynolds  ^.  MoPhail,  13 
B.C.R.  159. 

2.  Special  circumstances  —  Further 
material.]  — Unless  special  eireuiustances 
are  shown,  stay  of  execution  or  adjourn- 
ment will  not  be  granted,  lieave.  will  not 
be  granted  to  file  further  material  on  such 
application.  Williamson  v.  .  Grigor,  17 
B.C.R.  334.  I 

3.  Further  material.]  —  An  application 
for  stay  of  execution  pending  appeal  to  the 
Court>of  Appeal  will  not  be  granted  where 
the  defendant  has  paid  the  sheriff  and 
secured  his  withdrawal  from  possession  of 
the  goods  held  in  execution.^  In  any  event 
the  applicant  inust  come  prepared  with  all 
necessary  material,  and  an  adjournment 
will  not  be  granted  merely  for  the  purpose 
of  procuring ,  affidavits.  Barnum  v.  Beck- 
mth,  17  B.C.R.  496. 

4.  Undertaking  not  to  proceed.] — An 
undertaking -,not  to  proceed  further  until 
ihe  trial  of  the  action  is  observed,  although 
proceedings  are  taken  before  the  formal 
order  or  decree  is  drawn  up,  but  after  judg- 
ment delivered.  Dunlop  v.  Honey,  7  B.C.R. 
300;   1  M.M.C.  344. 

5.  Breach  of  order  for.] — The'  re^istra)- 
tion  of  a  judgment  against  lands  of  tJhe 
judgment  debtor  is  not  a  breach  of  an  order 
staying  proceedings  upon  it.  EcUaon  Gen- 
eral Electric  Comp(my  v.  Bank  of  British 
CoVumbia,  4  B.C.R.  460. 

6.  Different  plaintiffs  against  same 
defendants^ — Stay  of  proceedings,  where 
similar  orders  are  being  appealed  from, 
pending  decision  in  one — Consolidation  of 


action.]  — Twenty -nine  actions  have  been 
brought  by  different  persons  against  the 
defendant  company  for  damages  caused  by 
the  death  of  relatives,  and  on  twenty-nine 
summonses  for  better  particulars  of  the 
plaintiff's  claims  having  been  dismissed  the 
defendants  appealed: — Held,  that  the  Court 
by  virtue  of  its  inherent  ^  jurisdiction  to 
prevent  the  abuse  of  its  process,  oduld  and 
would  on  the  application  of  the  defendants, 
stay  proceedings  in  twenty-eight  of  the 
actions  ( upon  defendants  consenting  to  be 
bound  in  all  the  appeals  by  the  result  in 
one)  until  after  the  decision  of  the  uppeal 
in  the  remaining  actioif — ^proper  provision 
being  made  in  case  that  appeal  did  not 
properly  dispose  of  the  questions  in  all. 
The  proper  practice  would  have  been  to 
have  applied  to  have  the  actions,  consoli- 
dated. Bodi  V.  Crow's  Nest,  etc..  Go.,  9 
B^C.R.  332. 

7.  When  operative.] — A  term  in  a 
summons  signed  by  a  judge  "in  the  mean-  . 
time  let  all  proceedings  be  stayed!'  does  not 
operate  as  a  stay.  Edison  General  Electric 
Company  v.  Bamk  of  British  Columbia,  4 
B.C.R.  460. 

8.  Costs.] — Ah  application  for  a  stay 
of  proceedings  is  generally  an  applieatiori 
for  an  indulgence,  and  the  applicant  should 
pay  the  costs.  Alexander  v.  'Walt&rs,  14 
B;C.R.  250. 


XXXVII.  Execution,  Discoveet  in  Aid  of. 

1.  Corporation — Examination  of  officer 
of — ^Return  of  nulla  bona.] — A  judgment 
debtor  is  examinable  under  r.  486,  notwith- 
standing that  a  fi.  fa.  in  the  sheriff's  hands 
has  not  yet  been  returned  nulla  bona.  Steele, 
v.  Pioneer  Trading-  Corporation,  6  B.C.R. 
158. 

2.  Costs  —  Ezsunination  where  judg- 
ment for  costs  only.] — Sec.  11  of  the 
Execution  Act,  C.S.B.C.  1888,  c.  42,  provid- 
ing for  the  examination  of  a  judgment 
debtor  "as  to  the  means  or  property  he  had 
when  the  debt  or  -liability  was  incurred," 
refers  to  the  debt  or  liability  to  recover 
which  the  action  was  brought  and  does  not 
apply  to  a  judgment  for  costs  only.  Grif- 
fiths v.  Canonica,  5  B.C.R.  48. 

3.  Costs  —  Examination  where  judg- 
ment for  costs  only.] — A  person  against 
whom  a  judgment  has  been  recovered  for 
costs  only^  is  examin£tbl6  as  a  judgment 
debtor  under  r.  486,  but  riot  under  R.S.B.G. 
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c.   10,  see.   19.     Drosdowitz  v.  MancKester 
Fire  Assurance  Company,  6  B.C.E,.  269. 

4.  Scope  of.] — Under  r.  610,  of  the 
Supreme  Court  Rules,  1906,  the  debtor  muat 
answer  all  questions,  affecting  his  property 
anterior  to  the  recovery  of -the  judgment. 
Section  19  of  the  Arrest  and  -Imprisonment 
for  Debt  Act  has  not  been  displaced  by  r. 
610.  Jackson  v.  =  Drake,  Jackson  & 
Helmcken,  13  B.C.B,.  62» 

5.  Right  of,  to  counsel  on  examina- 
tion.]—  The  examination  of  a  judgment 
debtor  is  a  personal  examination,  and  he  is 
not  entitled  to  the  assistance  of  cotmsel  to 
take  part  in  such  examination,  but  he  can 
have  counsel  to  privately  advise  him.  Ba/nk 
of  Montreal  v.  Major  and  Eld/ridge,  5 
B.CJl.  156. 


XXXVIII.  Judgment,  Inteeest  on. 

When  to  be  computed  from.] — ^Where 
the  formal  judgment  decreed  that  "the 
defendants  do  pay  forthwith  after  taxation 
thereof  to  the  plalintiffs  the  costs": — ^Held, 
that  there  was  no  judgment  debt  until  the 
taxation  was  had;  and  that  therefore 
interest  could  be  computed  on  the  costs 
only  from  date  of  taxation.  Btar  Minmg 
and  Milling  Company,  Lvmited  v.  Byvon  N. 
White  Company  {Foreign),  15  B.Q.R.  11. 
Reversed  on  appeal,  15  B.C.R;  161. 


,         XXXIX.  Sebvicb  of  Obdebs,  Etc; 

'  1.  Agents Service   on.] — Wiere  the 

general  agents  in  Victoria  of  a  firm,  of 
country  solicitors  have  never  acted  as 
agents  in  a  particular  suit,  the  service^  on 
them  of  a  simimons  in  that  suit  is  insuffi- 
cient.   Barnes  v.  Oray,  6  B.C.R..219. 

2.  Mode  of  proceeding  where  defend- 
ant's solicitor  removed  pendente  lite,]  — 
Defendant  appeared  to  the  action  by  D.,  a 
solicitor,  and  then  went  to  reside  outside 
the  jurisdiction.  D.  being  elevated  to  the 
bench,  plaintiff  afterwards  obtained  ^  sum- 
mons for  judgment  under  Order  XIV.,  and 
served  it  upon  H.  (of  the  firm  of  H.  & 
L.  D.),  the  former  partner  of  D.,  H.,  refused 
to  accept  or  acknowledge  the  service.  ^  The 
plaintiff  left  the  summons  at  the  office  of 
,H.,  who  returned  it.  Drake,  J.,  upon  the 
day  mentioned  in  the  summons,  treated  the 
above  as  good  service  thereof,  and  no  one 
appearing  „f or  the  defendant,"  made  an  order 
giving  the  plaintiff  leave  to  sign  judgment 
for   the   amount  claimed.      The    defendant 


U 


appointed  L.  D.,  partner  of  H.,  solicitor  ad 
hoc,  and  appealed  to  the  Divisional  Court 
from  the  order: — Held,  that  the  proper 
method,  of  bringing  the  defendant  before 
the  Court  on  the  summons  for  judgment 
was  "by  subpoena  to  name  a  solicitor,  which 
subpoena  could  be  WbstitutionaiUy  served, 
though  the  defendant  had  gone  ahroad  since 
the  service  of  the  writ  of  summons,  and 
that  the  judgment  was  a*  nullity.  Denny 
v.  Sayward,  4  B.C,R.  212. 


XL.  Time. 

1.  Month's      notice      to      proceed.]    — 

Supreme  Court  Rule  749,  requiring  a 
month's  notice  of  intention  to  proceed  when 
there  has  Eeen  no  proceeding  for  one  year 
from  the  last  proceeding,  applies  to  an 
application  to  dismiss  an  action  for  want 
of  prosecution.  MacDonald  v.  Jessop,  Trus- 
tees of  The  Pandora  ; Avenue  Methodist 
Church,  3  B.C.R.  606. 

2.  Month's  notice  to  proceed.] — ^Where 
no  proceedings  have  been  taken  in  an  action 
for  more  than  one  year,  it  is  not  necessary 
to  give  a  month's  notice  of  intention  to 
proceed,  under  r.  973,  before  making  an 
application. to  substitute  as  plaintiff,  in  lieu 
of  the  original  plaintiff,  a  person  upon 
whom  the  cause  of  action  of  the  original 
plaintiff  has-  devolved.  Goldstein  v.  Van- 
couver Timber  and  Trading  Company,  17 
B.O.R.  356. 

3.  Month's  notice  to  proceed.] — An 
application,  ex  parte,  to  amend  the  writ  by 
adding  to  the  indorsement  a  description  of 
certain  real  estate,  is  a  step  in  the  pro- 
ceedings, although  the  amending  order  was 
not  served  on  the  defendants.  Coldstein  v. 
The  Vancouver  Timber  and  Trading  Com- 
pany, 14  B.C.R.  408. 

4.  Abridging  time.] — The  Court  has 
power  to  abridge  the  month's  notice 
required  from  the  party  desiring  to  proceed 
in  an  action  in  which,  there  has  been  no 
proceediiig  had  for  one  year.  Bank  of  Mon- 
treal Jf.  Borne,  6  B.C.R.  68. 


XLI.  Vacation.  ' 

1.  Habeas  corpus.] — An  .application  in 
vacation  for  a,  rule  nisi  for  a  writ  of  habeas 
corpus  should  be  made  in  Chambers.  In  re 
Soy  King,  7  B.C.R.  291. 

2.  Adjournment  to  a  day  in  vacation.] 
— ^A  cause  called  on  for  trial  before  vaca- 
tion, and- adjourned  to  a  day  in  vacation 
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is  not  a  trial  pending  within  the  meaning 
of  r.  736j  and  so  cannot  be  heard  dnr- 
^  ing  vacation.  Gill  v.  ElKs,  6  B.C.R.  157. 
3.  Wbether  trial  pending,] — Where  a 
trial  was  called  before  vacation  but  not 
proceeded  with,  and  was  adjourned  to  a  day 
in  ^vacation,  and  then  proceeded  with  in 
the  defendant's  absence, -the  judgment  may 
be  set  aside,  as  the  trial  was  not  "pending" 
within  the  meaning  of  r.  736,  and  so 
could  not  be  heard  in  vacation.  Qreen  v. 
Stussi,  6  B.O.R.  193. 


XLII.   iB&EeXTLABITIES. 

A.  In  General. 

Defect  of  process.] — Where,  in  an 
actijon  to  revoke  a  probate,  the  rule  requir- 
ing the  filing  of  an  affidavit  verifying  the 
-indorsement  on  the  writ"has  not  been  com- 
plied with,  thfe.  'proceedings?  should  not  be 
invalidated,  but  the  curative  provisions-  of 
Order  LXX.,  r.  1,  ought  to  be  applied.-  Mc- 
Lagcm  v.  MoLaga/n,  11  B.C.K.  325. 


B.  WcM^  of. 

1 .  Order  —  Amendment  exceeding  — 
Practice — ^Amendiiig  pleadings  —  Exceed- 
ing terms  of  order  allowing — ^Waiver  of 
right  to  object.]  — 'Two  weeks  after  the 
receipt  of  an  amended  statement  of  claim, 
defendants'  solicitor  wrote  plaintiff's  soli- 
citor that  they  would  "prepare  and  file  a 
new  statement  of  defence  according  to  the 
amendment  you  have  made,"  and  two  weeks 
later  took  out  a  summons  to  strike  out 
amended  statement  of  claim  on  the  ground 
that  it  exceeded  the  terms  of  the'  order 
authorizing  amendment: — ^Held,  that  the 
defendants  had  waived  their  right  f,o  object. 
Centre  Star,  etc.,  Co.  v.  Rosslamd  Miners', 
Union,  9  B.C.R.  325. 

2.  Writ  —  Irregularity  in.]— The  fact 
that  a  defendant  included  in  an  applica- 
tion to  set  asiije  service  of  the  writ  of 
summons  for  irregularity,  a  motion  to  dis- 
charge an  interim  injunction  granted  before 
service  of  the  writ,  is  not  a  waiver  of  the 
irregularity  in  the  writ.  PletoherV.  Mo- 
GilVm-ay,  3.B,C.Ii,.  37. 

3.  Garnishment.] — ^Payment  into  Court 
by  garnishee  operates  as  waiver  of  right  to 
object  to  any  irregfularity  in  affidavit. 
Ha/rris  V.  Harris,  8  B.C.E.  3P7. 

4.  Security  not  furnished  in  time,] — 
A    respondent,    by    applying    to    increase 


security  for  costs,  waives  his  right  to  object 
that  security  was  not  originally  furnished 
in  time.  In  re  Oro  Fino  Mines  Co.,-  7 
B.C.E,.  388. 

5.  Appeal — Security — ^Demand  for  after 
expiration  of  time  for  furnishing  — 
Waiver.]  — The  respondent  in  an  appeal 
from  a  winding-up  order,  after  the  time 
limited  by  sub-sec.  3  of  sec.  27  of  the  Com- 
panies' Winding-up  Act,  1898,  for  furnish- 
ing security  had  expired,  demanded  security 
for  the  costs  of  the  appeal: — ^Held,  that 
respondent  had  waived  his  right  to  have 
the  appeal  dismissed  on  the  ground  that 
the  security  was  not  originally  furnished  in 
time.  In  re  The  Florida  Mining  Compamy, 
Lirmted,  8  B.CE.  388. 

6.  Appearance  under  protest,]  —  The 
defendant  entered  an  appearance  expressed 
to  be  conditional  under  protest,  and  with- 
out prejudice  to  an  intended  application  to 
set  aside  an  injunction  obtained  "on  an  ex 
parte  application;  the  plaintiff  on  the  same 
day  served  the  defendant's  solicitor  with  a 
notice  of  motion  to  continue  the  injunction,' 
allowing  less  than  the  prescribed  number  of 
days  for  the  notice.  It  was  held  that  the 
irregularity  in  entering  an  appearance 
under  protest  was  waived  ty  the  notice  of 
motion,  thoi%h  such  notice  was  not  itself 
a  sufficient  notice.  Fletcher  v.  McQilUvray, 
3  B.C.R.  49. 


XLIII.  Stamps. 

County  Court  order — Omission  to  af&x 
stamps.] — No  law  stamps  being  obtainable, 
a  County  Court  sumnions  was  i^sued^  and 
Served  without  being  stamped,  and  the 
judgment  was  signed  in  default: — ^H^eld, 
that  the  omission  to  affix  the  law  stamps 
did  not,  imder  the  circumstances,  constitute 
a,  knowing  and  wilful  violatioh  of  the  Act, 
and  the  order  for  the  due  stamping  of  the 
process  was-  therefore  properly  made. 
Aldrich  V.  Nest  Egg  Company,  6  B.C.R.  53. 


PRECIOUS  METALS. 

1.  Conveyance  of  land  by  grantor  to 
whom  precious  metals  have  passed  — 
Whether  precious  metals  ,  pass  without 
being  mentioned.] — Where  the  precious 
metals  have  been  passed  out  of  the  Crown 
to  a  grantee,  a  eonvieyance  of  the  land  by 
the  latter  to  a  third  person  in  the  ordinary 
form  will  pass  the  precious  metals  although 
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not  specially  mentioned.  In  re  St.  Eugene 
Mining  Go.,  and  the  Land  Registry  Act,  7 
B.C.R.  288;    1  M.M.C.  406. 

2.  Whether  past  under  grant  of  all 
mineral*  and  substances  whatsoever.] — 
A  statutory  grant  of  lands,  "including  all 
coal,  coal  oil,  ores,  stones,  jelay,  marble, 
slate  mines,  minerals  and  substances  what- 
soever, thereupon,  therein,  thereunder,"  does 
not  include  the  precious  metals.  Bain- 
bridge  V.  Esquimau  and  Nanaimo  IRmlMay 
Gompamy,  4  B.C3,.  181;    1896,  A.C.  561. 

3.  In  railway  4ielt.] — ^A  conveyance  by 
the  Province  of  British  Columbia  to  the 
Dominion  of  "public  lands,"  being  in  sub- 
stance an  assignment  of  its  right  to  appro- 

_  priate  the  territorial  revenues  arising  there- 
from, does  not  imply  any  transfer  of  its 
interests  in  revenues  arising  from  the  pre- 
rogative rights,  of  the  Crown.  The  precious 
metals  in,  upon,  and  under  such  lands  are 
not  incidents  of  the  land,  but  belong  to  the" 
Crown,  and  urider  sec.  109  of  the  British 
North  America  Act,  1867,  beneficially  to 
the  Province,  and  any  intention  to  transfer 
them  must  be  expressed  or  necessarily 
implied.  Attorney  -  General  of  British 
Golumiia  v.  Attorney-General  of  Ganada, 
14  S.C.E.  345;  14  App.  Caa.  295;  1  M.M.O. 
52. 


PRESCRIPTION. 

Light-^— Right    to    user    and    access.]  — 

A  right  to  the  access  and  use  of  light  to  a 
house  cannot  be  acquired  under  the  Pre- 
scription Act  by  the  lapse  of  time,  during 
which  the  owner  of  the  house  or  his  occupy- 
ing tenant  is  also  occupier  of  the  land  over 
which,  the  right  would  extend.  In  an  action 
to  establish  a  right  to  ancient  lights,  the 
burden  of  proof  in  the  first  place  is  on  the 
plaintiff  to  show  uninterrupted  use  for 
twenty  years,  and  then  the  burden  is  shifted 
to  the  defendant  to  show  such  facts  as  nega- 
tive^ the  presumption  of  ancient  lights. 
Feigenhau/m  V.  Jackson  and  McDonell,  8 
B.C.R.  417. 


PRINCIPAL  AND  AGENT. 

I.   FOEMATION   OF  RELATION,   838. 

II.  Relations    Between    Pbincipal   and 
Agent,  839. 
A.  Rights  of  principal  agai/nst  agent, 
839. 


1.  In  general,  839. 

2.  As  to  care,  skill  and  diligence, 

840. 

3.  Disclosure  by  agent,  841. 

4.  As  to  accounts  and  moneys 

received  on  principal's  behalf, 
841. 

5.  As  to  property  acquired  by  agent, 

843. 
B.  Rights  of  agent  against  principal, 
844. 

1.  Remuneration,  844'. 

2.  Reimbursement    and    indemnity, 

850. 

III.  Relations    Between    Principal    and 

Third  Persons,  850. 

A.  In  general,  850. 

B.  Holding  out,  852. 

C.  Principal's  liability  for  torts  com- 
mitted by  agent,  852. 

IV.  Relations  Between  Agent  and  Third 

Persons,  853. 

A.  Rights  of  agent,  853. 

B.  Liabilities  of  agent,  853. 

1.  On  contracts,  853. 

2.  On  warranty  of  authority,  854. 

3.  For   moneys   received   by   agent, 

855. 
V.  Duration  and  Termination  of  Rela- 
tion,  855. 


I.  Formation  of  Relation. 

1 .  Promoters  of  company  —  Liability 
of,  for  each  other's  acts.] — ^Defendants,  pro- 
moters of  a  public  company,  signed  a  mem- 
orandum of  association  for  incorporation, 
under  the  Companies  Act,  1862  (Imp.), 
and  instructed  the  company  to  be  incorpor- 
ated, which  was  not  doiie.  At  a  meeting  of 
the  promoters  subsequently  held,  at  which 
some  of  the  defendants  were  present,  and 
others  not,  one  B.  was  directed  to  incur , 
certain  expenses,  the  subject  of  the  action: — 
Held,  giving  judgment  against  the  defend- 
ants present  at  the  meeting,  and  in  favour 
of  those  not  proved  to  have  been  present, 
that  the  defendants  still  occupied  the  posi- 
tion of  promoters,  and  as  such  were  not  each 
other's  agents,  or  liable  for  each  other's  acts. 
Hung  Man  v.  EMs,  3  B.C.R.  486. 

2.  Vendor  and  purchaser.]  — Plaintiff, 
in  the  belief  that  defendant  was  a  real 
estate  agent,  explained  to  the  latter  what 
he  desired.  Defendant  recommended  a  cer- 
tain lot  at  $2,500,  and  plaintiff,  at  a  second 
interview  on  the  same  day,  said  he  would 
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take  the  lot  if  defendant  could  get  it  for 
him,  paying  at  the  same  time  a  deposit  of 
$50  on,  aoqoimt  of  the  purchase  price,  one- 
third  of  which  was  to  be  paid  within  a  few 
d^ays.  Defendant,  on  his  own  account,  then 
procured  tte  lot  from  the  owner  for  $2,000, 
less  $100  commission.  Shortly  after  the 
payment  of  the  one-third,  plaintiff  com- 
plained to  defendant  that  he  (defendant) 
had  sold  his  own  property,  when  plaintiff 
had  understood  that  he  was  merely  an  agent. 
Defendant  offered  to  refund  the  money  paid, 
which  was  refused.  Plaintiff,  some  two  days 
after  this,  having  learned  what  defendant 
had  actually  done,  wrote' to  the  defendant, 
accepting  the  offer  to  refund.  Defendant 
refused.  Plaintiff  sued  to  recover  the  profit 
made  by  defendant,  or,  in  the  alternative, 
a  rescission  of  the  agreepient  aind  a  return 
of  the  moneys  paid.  Plaintiff  appealed: — 
Held,  that  plaintiff  had  f aiiled  to  establish  a 
relationship  of  principal  and  agent  between 
himself  and  defendant.  A  man,  as  here,  inay 
undertake  to  sell  property -not  his  own,Tjut 
if  he  secures  title  before  the  purchaser 
rescinds  his  offer,  the  latter  cannot  com- 
plain. Stevenson  y.  Sanders,  17  B.C.R.  158. 
3.  Authority  to  sell  land.] — In  viewing 
the  relations  or  dealings  between  principal 
and  agent,\aii  unconditional  authority  to 
sell  land  should  not  be  lightly  inferred,  but 
it  should  be  clear  beyond  any  reasonable 
doubt  that  such  authority  was  conferred. 
■JullY.  Rashach,  13  B.G.R.  398. 


II.  Relations  Between  Peincipal  and 

,  ,    iLGENT. 

A.  Rights'  of  Principal  AgaitiM  Agent. 
1.  In  General. 

1.  Payment  to  agent.] — Where  a,n  agent, 
"vested  with    limited   authority,    receives   a 

payment  whi^h  does  not  fulfil  the  conditions 
on  which  he  is  authorized  to  receive  pay- 
ments, he  should  place  the  money  in  medio 
until  further  instructed  by  his  principal. 
McPherson  v.  Fidelity  Trust  and  SoMvngs 
Compamy,  Liniited,  and  Moses  Gibson,  17 
B.p.R.  182.       -  ■■        - 

2.  Stock  broker.] — A  broker  employed 
to  purchase  shares  fulfils  his  duty,  when  he 
delivers  to  his  principal  the  share  certifi- 
cates, ex  facie  properly  indorsed,  and  he  is 
under  no  obligation  to  procure  the  registra- 
tion of  th^  transfer.  Oastleman  v.  Wag- 
horn,  13  B.C.R.  351;    reversed,  41  S.C.R.  88. 


2.  As  to  Care,  Skill  and  Diligence. 

1.  Broker- — Misrepreientatibn    by.] — 

The  action  was  for  misrepresentation  by 
defendants,  financial  brokers,  doncerning  thg 
value  of  the  security  and  character  of  the 
borrower,  made  hy  S.,  a  member  of  their 
firm,  in  recommending  to-  plaintiff  an 
investment  on  real  estate  mortgage  security 
of  $5,500.  Defendants  were  in  fact  employed 
by  the  borrower,  H.,  and  they  obtained  a 
written  valuation  of  the  lands  from  two  per- 
sons, who  certified  that  they  knew  the  lands 
personally,  and  that  they  were  worth  $9,700, 
or  $7,000  at  a  forced  sale.  The  mortgage 
becomipg  overdue,  the  lands  proved  unsale- 
able and  not  worth  the  amount  of  the  loan, ,' 
and  H.  had  abandoned  the  property.  At 
the  trial  the  ease  was,  put,  in  the  alterna- 
tive, aS(  an  action  for  negligence  on  the  part 
of  defendants  as  plaintiff's  agents  in  not 
obtaining  an  accurate  valuation.  The  jury, 
besides  finding  that  S.  had  misrepresented 
to  plaintiff  the  value  of  the  security,  and 
tjie  character  of  H.,  found  that  S.  led  the 
plaintiff  to  rely  upon  the  belief  that  the 
'defendants  were  acting  for  hiHi,  and  that 
they  were  his  agents'  in  the  matter;  that 
S.  did  not  show  the  valuation  to  the 
plaintiff,  who  acted  solely  on  Jiis  advice; 
that  the  defendants  adopted  the  valuation 
without  further  enquiry, -and  in  doing  so 
were  guilty  of  negligence.  Upon  these  find- 
ings Walkem,  J.,  ordered  judgment  to  be 
entered  for  the  plaintiff  for  the  full  amount 
of  the  loan  and  interest,  as  damages,  upon 
plaintiff  executing  an  assignment  to  defend- 
ants of  the  security.  Upon  appeal  to  the 
Full  Court,  and  motion  to  the  Divisional 
Court  for  a  new  trial: — ^^Id,  per  Crease, 
iMcGreight  and  Drake,  J  J. :  That  there  was 
sufficient  evidence  and  findings  of  agency 
and  negligence.  Per  Crease  and  Drake,  JJ., 
affirming  Walkem,  J;:  That  the  measure  of 
damages  was  the  whole  loss  on  the  loan. 
That  the  fact  tliat^the  case  wag  put  to  the 
jury  as  also  involving  actionable  misrepre- 
sentation or  deceit,  and  that  findings  were 
taken  thereon,  and  that  the  learned  judge 
charged  the  jury  that  the  representations, 
if  made,  amounted'  to  a  guarantee  by 
the  defendants  of  the  loan,  were  insufficient 
grounds  of  misdirection  to  call  for  a  new 
trial.  Per  MoCreight,  J. :  There  was 
nothing  amounting  to  a  guarantee  of  the 
loan,  and  the  damages  should  be  reduced  by 
the  actual  cash  value  of  the  security  at  the 
tinie  of  the  loan,  and  a  new  trial  had  to 
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ascertain  such  value.     Wolley  v.  Lowenberg, 
Barris  &  Co.,  3  B.O.R.  416;   25  8.C.R.  51. 

2.  Architect.] — ^In  making  his  estimates 
of  the  cost  of  a  building  an  architect  is 
only  required  to  use  a  reasonable  degree  of 
care  and,  skill,  and  if  he  does  so  he  is  not 
liable  for  any  loss  caused  by  error  in  the 
estimates.  Orant  v.  Dupont,  8  B.C.E.  7, 
223. 

3.  Disclosure  by  agent. 

1.  Secret  profife.]  —  A  broker  being 
informed  by  the  owners  that  they  would 
sell  certain  lands,  entered  a  descriptign  of 
the  property  in  his  list  of '  lands .  for  sale 
through  his  agency.  The  lands  being  still 
unsold  about  three  months  later,  the  bi'oker, 
in  consideration  at  a  payment  of  $50, 
obtained  an  exclusive  option  from  the 
owners  for  the  sale  or  purchase  by  himself ^ 
within  thirty,  days,  of  the  lands  at  a  price 
named,  which  was  to  include  his  commis- 
sion in  the  event  of  his  effecting  a  sale,  but 
without  .disclosing  information  of  which  he 
was  then  possessed  that  there  was  ii,  prob- 
ability of  the  lands  selling  within  a  short 
time  at  an  increased  price.  Within  a  few 
days  after  the  date  of  the  option  he  effected 
a  sale,  in  his  own  name,  of  the  lands  for 
double  the  price  named  therein,  notified  the 
owners  that  he  exercised  the  option  to  pur^ 
chase,  and  demanded  a  conveyance : — ^Held, 
that  the  broker  was  an  agent  for  the  sale 
of  the  lands  at  the  time  he  procured  the 
option,  and  having  failed  in  his  duty  to  dis- 
close to  his  principal  all  material  informa- 
tion he  had  as  to  the  probability  of  the 
lands  selling  at  a  higher  price  than  that 
mentioned,  specific '  performance  of  the  con- 
tract to  sell  to  him  must  be  refused.  Nai- 
smith  V.  Bentley,  16  B.C.R.  308;  46  S.C.R. 
477. 

2.  Fiduciary  relationship,]  — Where  an 
agent  is  entrusted  with  the  purchase  of  land 
for  his  principal,  he  must,  before  selling  his 
,own  land  to  the  principal,  make  the  fullest 
disclosure.  Lay  cock  v.  Lee  £  Fraser,  17 
B.e.R.  73. 


4.  As  to  Accounts  and  Moneys  Received  on 
Principal's   Behalf. 

1.  Moneys  received  by  agent  as  price 
of  option.] — W.,  acting  for  tjie  owner  of 
two  lots,  listed  them  with  the  defendant. 
Subsequently'  the  defendant  entered  the 
plaintiff  company's  employ,  with  whom  lie 
listed  the  property.-    The  defendant  shortly 


afterwards  obtained  a  better  price  for  the 
property  from  W.,  and  urged  his  employers 
to  take  an  option  themselves.  Nothing 
came  of  this,  however,  and  the  defendant 
negotiated  with  C,  who  paid  him  $5  to 
obtain  an  option  for  ten  days.  The  defend- 
ant saw  W.,  who  gave  the  option  in  O.'s 
name,  for  which  he  was  paid  $5.  Two  days 
later  W.'s  principals  sold  the  property  to 
other  parties.  The  defendant  and.W.  then 
came  to  a  settlement  whereby  W.  paid  the 
defendant  $250,  and  he  received  back  the 
option  given  C.  The  defendant  then  paid 
C.  $250,  less  $15,  which  he  withheld  for  his 
own  services.  The  plaintiffs  claimed  that 
the  $250  was  paid  as  a  commission  to  which 
they  were  entitled,  the  defendant  being  in 
their  employ,  the  defendant  on  the  other 
hand  claiming  that  the  money  was  -paid  in 
consideration  for  the  return  of  the  option': — 
Held,  on  appeal,  per  Macdonald,  C.J.A.,  and 
Martin,  J.^.,  affirming  the  judgment  of  the 
trial-judge,  that  the  $250  was  paid  for  the 
defendant's  services,  to  which  his  employers 
were  entitled.  Per  Irving  and  Galliher, 
JJ.A.:  That  the  plaintiff's  claim  did  not 
fall  withijj  the  defendant's'  retainer,  the 
moiley  being  paid  in  settlement  of  the  claim 
of  »the  option  holder.  The  Court  being 
equally  divided,  the  appeal  was  dismissed. 
Canadian  Loan  and  Mercantile  Company, 
Umited  V.  Lovin,  18  B,C.B.  236. 

2.  Architect. ]-^An  architect  is  bound  to 
render  to  the  building- owner  an  account  of 
all  moneys  expended  under  the  architect's 
certificate,  notwithstanding  that  the  certifi- 
cate is  made  final  as  between  the  building 
owner,  and  contractor.  McDermott  v. 
Coates,  18  B.C.R.  439. 

3.  Secret  profits.] — Z.,  a  broker,'  pur- 
chased six  acres  of  land  in  the  name  of  W. 
at  $500  an  acre,  later  advising  R.  that  he 
could  purchase  the  property  from  -W.  at 
$750  an  acre  net.  The  two  purchased  the 
property-  jointly  at  that  price,  R.  paying  Z. 
$60  in  addition  for  his  services.  Later  they 
divided  the  property,  each  taking  three 
acres,  and  R.  then  exchanged  his  three  acres 
for  a  motor-car  before  it  was  disclosed  to 
him  that  W.  held  the  property  for  Z.  when 
they  made  their  joint  purchase:— Held,  that 
the  relationship  of  principal  and  agent  was 
established  and  that  the  difference  in  the 
prices  paid  for  the  land  in  the  two  sales 
could  be  recovered  by  R.  as  secret  profit; 
Riches  v.  ZHmmerU,  19  B.C.R.  127. 

4.  Secret  profits.]  ^  If  an  agent, 
employed  to  find  the  lowest  price  at  whicJi 


843 


PEmOIPAL  AM)  AGENT 


844 


praperty  can  be  purchased,  induces  his  prin- 
cipal to  pay  a  lai'ger  '  amount  than  the 
owners  will  accept,  he. is  liable  to  the  prin- 
cipal for  the  difference.  The  defendant,  was 
instructed  to  offer  certain  lots  for  sale  by 
one  of  the  two  owners,  who  were  brothers, 
the  one  who  gaye  the  instructions  living 
near  Vancouver  and  the  other  in  England. 
The  defendant  then  listed  the  lots  with  one 
A.  H.,  who  shortly  afterwards  offered  them 
for  sale  to  one  0.  H.,  yrho  was  acting  for 
the  plaintiffs.  C.  H.  asked  A.-S.  to  cable 
the  English  owner  for  his  Idwest  price. 
A.  H.  stated  he  would  do  so  if  a  ileppsit 
were  made.  C.  H.  then  gave  A.  H.  a  cheque 
for  $25  as  a  deposit.  Shortly  afterwards 
A.  H.  saw  the  defendant,  gave  him  the 
cheque  and  explained  what  had  taken  place. 
The  defendant  then  saw  the  owner  in  Van- 
couver, the  result 'of  which  was  that  he  tele- 
graphed his  brother  that  he  was  offered  $75 
a  foot  for  the  property,  and  advised  accept- 
ance. The  next  day  a  reply  accepting  the 
offer  was  received.  On  the  following. day  the 
defendant  was  introduced  to  C.  H.  (plaintiff's 
agent)  and'  he  toW  him  he  had  received 
a  telegram  and  that  the  owners  wanted 
$90  per  foot,  at  the  same  time  giving  him  a 
receipt  for  the  $25  deposit,  which  read:  "Re 
your  deposit  of  $25  on  Lots  .  ,  .  .,  I  have 
received  a  letter  and  cable  regarding  same 
and  am  able  to  sell  for  $90  per  foot,"  etc. 
In  an  action  to  recover  secret  profit,  it  was 
held  that  on  the  evidence  he  found  as  a 
fact  that  the  defendant  agreed  to  act  as 
agent  for  the  plaintiff  in  acertaining' the 
lowest  price  at  which  the  property  could  be 
bought,  and  the  plaintiffs  should  recover. 
Fry  V.  Yates,  19  B.C.R.  355. 

5.  Secret  profits.]  ^The  defendant,  a 
broker,  undertook  to  obtain  two  parcels 
of  land  for  the  plaintiff  as  an  investment  of 
funds  supplied  by  the  plaintiff  for  that  pur- 
pose at  prices  quoted.  The  defendaiit  pur- 
chased one  of,  the  parcels  at  a  price  lower 
than  that  quoted,  receiving,  however,  thie 
full  amount  quoted,  from  the  plaintiff: — 
Held,  that  the  defendant  wag  the  agent  of 
the  plaintiff,  and  must  disgorge  the  secret 
profit.  Fleming  v.  Hutchinson,  40  S.C.R. 
134. 


5.  As  to  Property  Acquired' by  Agent. 

1'.  Mineral  claim.]  —  A  principal  is 
entitled  to  have  a  claim  located  by  an  agent 
transferred  to  him.  Fero  v.  Rail,  6  B.C.R. 
421. 


2.  Former  a^ent  purchasing..] — 'T^e  city 
of  Nelson  was  incorporated  in  March,  1897, 
and  in  September,  1898,  lands  situated 
therein  were  sold  by  the  Provincial  Assessor 
for  taxes  for  the  years  1896  and  1897,  levied 
imder  the  provisions  of  the  Assessment 
Act: — ^Held,  setting  aside  the  tax  deed,  that 
there  was  no  authority  to  hold  the  tax  sale, 
as  the  Assessment  Act  does  not  apply  to 
municipalities.  In  July,  1897,  a  real  estate 
agent,  on  behalf  of  the  owner,  negotiated 
with  a  prospective  purchaser,  but  the 
attempted  sale  fell  throughj  and  aftej  that 
the  agent  and  the  owner  ceased  to  have  any 
dealings  with  each  other.  In  September, 
1898,  the  agent  bot^ht  the  property  at  a 
tax  sale  at  a  very  low  ^figure: — Held,  that  at 
the  time  of  the  sale  the  agent  was  not  in  a 
fiduciary  relation  to  the  owner.  McLeod 
v.  Waterman  (l^o.S),  10  B.^C.R.  42. 


B.  Rights  of  Agent  Against  Principal. 
1.  Remuneration. 

1.  Breach  of  duty^] — ^Where  an  agent  tp 
sell  >!olludes  with  the  purchaser,  he  thereby 
disentitles  himself  to  any  remuneration 
from  hi^  principal.  Ga/nadAan  Financiers, 
Ltd.  V.  jfforajf.  Wo,  17  B.'CR.  8. 

2.  Sale  effected  through  another.] — 
Where  a  broker,  on  the  instruction  of  the 
vendor,  introduces  a  purchaser,  he  is 
entitled  to. his  commission  even  though  the 
sale  be  effected  wholly  throi^h  another 
agent.     Osier  v.  Moore,  8  B.C.R.  115. 

3.  Architect.] — Where  an  architect  is 
instructed  to  prepare  plans  for  a  building 
to  cost  not  more  than  a  certain  sum,  but 
which  building  must  also  comply  with  other 
conditions;  as  to  accommodation  under  a 
municipal  bye-law,  then  although,  in  order 
to  comply  with  such  other  conditions,  the 
tenders  sent  in  are  in  excess  of  the  sum 
mentioned,  the  architect  cannot  recover  for 
his  services.    Wilson  v.  Ward,  14  B.C.R.  131. 

4.  Settlement  of  claim.]- — ^The  plaintiff, 
the  manager  of  a  coal  company  of  which  the 
defendant  was  vice-jpresidelit,  suggested  to 
him  the  advisability  of  purchasing  certaia 
coal  properties  -consisting,  of  two  separate 
areas '  and  including  the  surface  rights  of 
one  of  them.  It  was  arranged  that  the 
plaintiff  should  buy  the  properties  for  the 
defendant  for  $65,150.  The  defendant  com- 
menced prospecting  on  the  properties  for 
coal  with  drills.  While  the  work  was  in 
progress  he  wrote  the  plaintiff  stating  he 
would  protect  him  for   11,000  shares  in  a 
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coal  company  to  which  it  was  his  intention 
to  sell,  provided  the  sale  netted  him  a  profit 
of  22,000  shares,  and  that  he  wotdd  protect 
him  for  $25,000  as  the  sale  of  the  surface 
rights  progressed.  This  was  the  first  refer- 
ence as  between  the  parties  to  remunera- 
tion for  the  plaintiff's  services.  Later 
developments  from  the  prospecting  showed 
that  there  was  little  coal  value  in  the 
properties,  and  a  sale  of  the  properties  was 
made  on  a  smaller  basis.  The  parties  came 
together  and  the  defendant  paid  the  plaintiff 
$5,000  in  promissory  notes,  which  the 
defendant  alleged  were  taken,  by  the  plaintiff 
as  settlement  in  full,  the  plaintiff  denying 
this  and  saying  it  was  made  in  part  pay- 
ment of  the  amount  due  him.  In  an  action 
for  specific  performance  of  the  first  agree- 
ment, it  was  held  on  the  trial  that  the 
plaintiff  was  entitled  to  be  paid  for  his  ser- 
vices on  a  quantum  meruit  basis,  and  that 
the  payment  ^f  the  notes  for  $5,000  was  a 
fair  payment  for  what  he  did :»— Held,  on 
appeal,  that  the  plaintiff's  claim  was  settled 
in  full  when  the  promissory  notes  for  $5,000 
were  given  to  him  by  the  defendant.  Grant 
V.  von  Alvensleben;  18  B.C.R.  334. 

$.  Conditions  for  recovery  on  «ale  of 
land.] — ^In  an  action  by  an  agent  to  recover 
the  amount  of  his  commission,  he  must  show 
that  he  has  produced  to  the  principal  a 
purchaser  ready,  willing  and  able  to  enter 
into  a  binding  agreement  to  purchase;  and 
the  agent  is  entitled  to  his  commission  if, 
the  parties  having  been  shown  to  be  agreed 
upon  the  terms,  the  sale  is  subsequently 
prevented  by  the  fault  or  default  of  the 
vendor.  Bagshawe  v.  Rowland,  13  B.C.R. 
262. 

6.  Efficient  cause  of  the  sale.l — A  gave 
B.  authority  as  agent  to  sell  his  coal  leases. 
B.  communicated  with  C,  telling  him  that 
the  leases  were  for  sale,  with  the  names  of 
the  owners,  but  did  not  advise  A.  of  his  con- 
versation with  C.  as  a  possible  purchaser. 
B.  then,  without  having  any  further  con- 
versation with  C,  obtained  an  option  on  the 
property  from  A.,  and  left  the  Province  with 
a  view  of  obtaining  a  purchaser  in  another 
market.  About  a  month  later  B.  notified 
A.  of  his  failure  to  find  a  purchaser,  and 
"six  weeks  later  A.  sold  the  leases  to  C.  In 
an  action  by  B.  for  commission  for  his  ser- 
vices in  effecting  the  sale,  the  jury  found  in 
his  favour- — ^Held,  on  appeal,  that  B.  was 
not  entitled  to  a  commission,  as  by  merely 
bringing  the  attention  of  the  purchaser  to 
the  leases  he  was  not  the  efficient  cause  of 


the  sale,  and  the  verdict  of  the  jury  in 
favour  of  C,  in  such  circumstances,  was 
perverse.  Astley  v.  Garnett  and  StirUng, 
20  B.C.R.  528. 

7.  Mandate  fulfilled.] — Defendant  listed 
with  plaintiffs  for  sale  or  exchange  ten  acres 

"of  land.  One  Callaghan  opened  negotiations 
for  an  exchange.  While  the  deal  was  being 
transacted  defendant  telephoned  plaintiffs 
asking  if  any  disposition  of  his  property  had 
been  effected,  and  was  replied  to  in  the  nega- 
tive. He  then  said  that  he  withdrew  the 
property,  and  at  or  about  the  same  time, 
consummated  a  deal  for  the  property  men- 
tioned by  CaUaghan  to  the  plaintiffs,  Calla- 
ghan having  opened  up  negotiations  with 
him  direct; — ^Held,  that  the  relationship  of 
vendor  and  purchaser  had  been  brought 
about  by  the  plaintiffs,  and  that  Callaghan 
had  endeavoured,  by  apjproaching  defendant, 
to  deprive  them  of  their  commission. 
Lalande  &  Olough  v.  Gwravan,  14  B.C.R.  298. 

8.  Net  price.] — Defendant  commissioned 
plaintiff  to  sell  his  house  and  lot  and  agreed 
to  pay  five  per  cent,  commission.  Plaintiff 
offered  -it  to  R.,  the  tenant  who  paid  Wie 
rent  to  plaintiff  as  agent  for  defendant,  who 
did  not  want  to  buy  at  the  time.  Defend- 
ant became  dissatisfied  at  plaintiff's  not 
being  able  to  sell  and  told  him  he  was  going 
to  put  the  property  in  another  agent's  hands 
for  sale,  but  not  withdrawing  it  from 
plaintiff's,  and  that  his  price  was  $3,000  net, 
and  whoever  sold  it  was  to  look  for  remun- 
eration to  what  he  could  get  a  purchaser  to 
pay  above  that  sum.  Another  agent  sold  to 
R.  f6r  $3,150,  defendant  realizing  $3,000 : — 
Held,  that  the  plaintiff  was  not  entitled  to 
a  commission  in  respect  of  the  sale.  John- 
son V.  Ap'pleton,  11  B.C.R.  128. 

9.  Sale  more  extensive  than  originally 
contemplated.] — ^In  an  action  for  commis- 
sion on  the  sale  of  land,  plaintiff  claimed 
ten  per  cent,  of  the  price  for  which  defend- 
ants sold  a  half  interest  in  certain  lands, 
alleging  that  his  agreement  with  defendants 
was  that  he  was  to  receive  ten  per  cent,  com- 
mission "on  all  such  sales  as  should  be 
effected  on  his  introductions."  The  jury  at 
the .  trial  so  found,  and  plaintiffs  having 
introduced  F.,  that  the  sale  in  question 
resulted  from  such  introduction: — ^Held, 
affirming  the  finding  of  the  jury,  that  not- 
withstanding the  fact  that  the  sale  in  ques- 
tion was  more  extensive  than  the  one  in 
contemplation  when  the  ,  agreement  was 
made,  yet  plaintiff  was  entitled  to  ten  per 
cent,  commission,  as  the  sale  resulted  from 
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r  the  introduction.  Tucker  v.  Massey,  18 
B.C.R.  25a. 

10. 1  Sale  of  land.] — ^Plaintiff  and  pnaof 
the  defendants,  after  a  conversation, 
arranged  on  the' selling  price  of  a  piece  of 
real  estate  at  $6,600.  There  was  a  con- 
flict in  the  evidence  as  to  whether  that  was 
to  be  a  net  price,  but  this  difficulty  was  got 
over  by  the  fact  that  on  the  occasion  the 
parties  next  met,  a  few  days,  later,  the 
defendant  in  question  said  "property  is 
gone  u^  now,  and  I  shall  want  $6,000  net." 
Plaintiff,  on  the  same  day,  but  before  the 
ch9,nge  in  price-  (the  second  occasion) 
brought  the  property  to  the  notice  6i  a  pur- 
chaser, and  told  the  defendant  about  him, 
Plaintiff  also  changed  his  advertisement  to 
read  $6,500  as  the  selling  price.  The  pur- 
chaser, refused  to  pay  more  than  the  $6,000, 
aild  eventually  bought  direct  from  the  own- 
ers at  that  price: — Held,  that  plaintiff  was 
not,  in  these  ciroumstances,  entitled  to  a 
commission.  Holmes  v.  Lee  Ho  .  and  Lou 
Poy.,  16  B.C.R.  66. 

11.  Sale  of  land.]  —  As  a  result  of 
negotiations  for  the  sale  of  certain  land  in 
March,  1911,  the  defendant,  the  owner, 
agreed    to    accept    $100,000     in    ease    the 

-plaintiffs  found  a  purchaser.  No  sale 
resulted  from  this  arrangement,  and  in  the 
month  .  of  August  following,  the  plaintiff 
Eriecsson  brought  a  prospective  purchaser 
named  Milne  to  view  the  property,  when  the 
defendant,  on  account  of  certain  improve- 
ments made  in  the  meantime,  raised  the 
price  to  $105,000.  Milne  looked  the  land 
over,  1  but  left  without  making  any  offer.  In 
January,  1912,  the  defendant  sold  to  another 
broker  for.  $90,000\  It  subsequently  appeared 
thiat  the  bToker  was  acting  for  Milne,  who 
was  the  actual  purchaser.  The  defendant 
denied  any  knowledge  of  Milne  in^his  deal- 
ings with  the  broker.  The  plaintiffs  sued 
for  their  commission  on  the  sale  of  the 
property  to  Milne: — Held,  that  the  charges 
of  fraud,  conspiracy  and  collusion  not  hav- 
ing been  proved  conclusively,  the  plaintiffs 
could  not  recover.  Eriecsson  v.  Uarlatt, 
18  B.C.r!  120.  I 

12.  Sale  of  land.]— T.,  in  1904,  having 
listed  his  property  with  plaintiff  at  the 
selling  price  of  $30,000,  the  latter  intro- 
duced P.,  who  obtained  frota  T.  a  three 
months'  option,  upon  whiph  $100  was  paid. 
This  was  renewed  for  $50,  and  the  second 
option  was  allowed  to  lapse.  A  small  por- 
tion of  the  property  was  sold  to  one  L.  after 
the    expiration    of    the    second    option,    on 
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which  plaiiitiff  received  a  commission.  In 
1906,  negotiation's  were  revived  between  T. 
and  P.,  which  resulted  in  a  sale  to  P.  of  the 
property  for  $26,000,  but  plaintiff  was 
unaware  of  either  the  negotiations  or  sale 
at  the  time.  Plaintiff,  on  learning  .of  the 
sale,  claimed  a  commissipn: — ^Held,  that  he 
was  entitled' to  recover,  iice  v.  O'Brien  and 
Cameron,  15  B.C.R.  326..; 

13.  Sale  of  land.]— An  owner  who  had 
listed,  his  property  with  an  agent  for  sale 
on  certain  terms  subseqaraitly,  and  without 
notiee  to  the  agent,  gave  an  option  for  sale 
to  a  third  party.  The  latter,  when  the 
time  for  taking  up  his  option  arrived,  had 
the  property  conveyed  to  a  party  originally 
found  by  the  agent,  and  with  whom  the 
agent  was  negotiating  for  a  sale.  The  pur- 
chase price  was  the  same  in  both  cases: — 
Held,  that  the  circumstances  connected  with 
the  granting  of  the  option  precluded  any 
idea  of  a  mere  agency  on  the  part  of  the 
optionholder,  and  his  position  as  purchaser 
was  not  affected  by  the  fact  of  his  selling  to 
the  purchaser  \vith  ,whom  the  agent  was 
negotiating.  White  v.  Maynard  and  Stock- 
ham,  15  B.C.R.  340. 

14.  Sale  of  land.] — ^Plaintiff  at  one  time 
obtained  an  option  on  defendant's  ranch, 
with  the  idea  of  promoting  a  syndicate  to 
purchase  it.  In  this  he  was  unsuccessful, 
and  then  undertook  the  sale  of  the  "ranch  on 
a  commission  bas^s,  $100,000  being  the  pur- 
chase price,  and  his  commission  or  profit  to 
be^  made  by  adding  $5,000-  thereto.  -  He 
endeavoured  to  effect  a  Sale  in  various  quar- 
ters and  ultimately  introduced  H.  to  the 
defendant,  telling  the  former  that  the  price 
was  $105,000,  and  asking  the  latter  to  pro- 
tect him  at  that  price^  H.  stayed  for  some 
days  on  the  ranch  inspecting  it,  and,  having 
cpncludfed  to  purchase,  asked  defendant  liis 
price  and  was  told  $100,000,  which  he 
paid: — ^Held,  that  plaintiff  was  entitled  to 
recover  his  commission  of  $5,000  from  the 
defendant  (vendor).  Rowlands  v.  Langley, 
16  B.C.R.  72;.  46  S.C.R.  626. 

15.  Mandate  to  sell  at  a  particular 
sum.] — H.  being  pressed  by  his  mortgagees, 
applied  to  B.  to  procure  a  loan  of  $58,000. 
Negotiations  to  that  end  by  'B.,  and  also 
further  efforts  to  procure  a  sale  of  certain 
of  tlie  property  for  $56,^00,  failed.  Subse- 
quently the  person  with  whom  B.  was  nego- 
tiating was  introduced  by ^  his  (the  pros- 
pective purchaser's)  bstnker  to  the  agent  of 
the  mortgagees,  and  a  sale  was  brought 
about  for  $50,000,  H.  paying  the  agent  a 
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commission.  In  an  action  by  B.  against 
H.  for  a  conimission  for  having  first  intro- 
duced the  purchaser:— ^Heldj  that  B.  was 
engaged  to  find  a  purchaser  at  a  certain 
Bgure,  and  having  failed  to  do  so,  he  was 
•  not  entitled  to  a  commission  on  '  a  sale, 
although  made  to  the  person  originally 
introduced  by  him.  When,  prima  facie,  the 
agieement  is  made  to  pay  a  commission  on 
a  named  figure  it  is  for  the  agent  to  show 
in  the  clearest  way  that  the  intention  of  the 
parties  was  to  pay  a  commission  on  any  fig- 
ure at  which  the  sale  goes  through.  Bridg- 
man  v.  Hepburn,  13  B.C.R.  389;  42  S.C.R. 
228. 

16.  SuI>-agent.I — E.  agreed  with  C. 
(who  had  infllienee  with  the  Kitsilano  bajid 
of  Indians)  that  if  they,  working  together, 
could  bring  about  a  sale  to  the  Province  of 
the  rights  pf  the  Indians  in  their  reserve, 
he  would  pay  C.  $20,000.  -Negotiations  pro- 
ceeded, C.  arranging  meetings  with  the 
Indians,  at  two  -of  which  E,.  and  C.  were 
present,    but   without    results.      After   the 

"first  meeting,  R.,  who  had  a  meeting  with 
the  Provincial  representative,  was  induced 
by  him  to  make  A.  a  party  to  the  transac- 
tion*' Three  days  aiter  the  second  meeting 
a  third  and  final  meeting  was  held  with  the 
Indians  (an  udjoumment  of  the  other  meet- 
ings), at  which  R.  and  A.  were  present,  but 

^from  which  C-  was  excluded.  The  Indians 
came  to  terms  at  this  meeting,  and  a  form 
of  option,  which  had  been  previously  pre- 
pared by  R.  for  use  at  the  former  meetings, 
was  sign'ed  by  the  parties,  after  A.'s  name 
had  ■  been  changed  for  vR.'s.  An  action  by- 
C.  for  the  recovery  of  the  $20,000  was  dis- 
missed:— rHeld,  that  R.  was  boimd  to  dis- 
charge his  obligation  to  C.  upon  the  success 
of  the  enterprise,  and  the  fact  that  A.'s 
influence  may  have  been  most  potent  in 
bringing  about  a  sale  did  not  affect  the  rela- 
tionship between  R.  and  C.  Oole  v.  Read, 
20  B.C.R.  365. 

17.  Sub-ag^ent.] — J.  and  G.,  members  of 
the  plaintiff  Company,  sold  a  newspaper 
plajit  to  M.,  one  of  the  terms  of  the  sale 
being  that  Gr.  should  remain  as  manager  of 
the  paper  for  two  months.  Whilst  so  acting 
as  manager,  6.,  learning  that  M.  required 
more  extensive  quarters  owing  to  a  contem- 
plated_  enlargement  of  the  plant,  proposed 
to  the  defendant  Martindale  that  his  firm 
should  obtain  an  option  on  a  certain  prop- 
erty. Acting  on  the  suggestion,  Martindale 
secured  an  option,  and  shortly  after  Gr. 
introduced  M.  to  Martindale,  who,  after  the 


usual  negotiations,  sold  the  property  to  M. 
and  received  $1,000  commission  for  the  sale. 
Gr.  claimed  that  from  tbe  time  he  proposed 
the  defendants  should  take  an  option  on  the 
property  in  question  it  was  understood 
between  himself  and  Martindalp  that  he  was 
acting  as  a  member  of  the  plaintiff.  Com- 
pany and  agreed  that  they  should  share  in 
fie  commission.  Martindale^  on  the  other 
hand,  swore  he  looked  upon  Gr.  as  M.'s  agent 
and  knew  nothing  of  the  plaintiff  Company 
or  of  the  claim  for  a  share  in  the  commis- 
sion until  after  M.  had  personally  nego- 
tiated for  the  purchase  of  the  property  and 
very  shortly  before  the  sale  was  closed: — 
Held,  that  the  plaintiffs  had  not  established 
an  agreement  or  promise  by  the  defendants 
to  pay  the  plaintiffs  a  share  of  the  commis- 
sion, although  the  defendants  admitted  that 
but  for  the  fact  that  G.,  a  member  of  the 
^plaintiff's  firm.  Was  in  the  employment  of  ^ 
the  purchaser  of  the  land,  he  and  his  finn 
would  have  been  entitled  to  a  commission, 
according  to  the  usage  of  land  brokers,  for 
G.  had  -introduced  the  purchaser  to  the 
defendants.  The  Olobe  Realty  Go.  v.  Mar- 
tindale &  Bate,  as  B.C.R.  220. 

18.  Option  to  sell  land.] — In  the  cir- 
cumstances, it  was  held  that  plaintiff  had 
earned  only  $800  of  the  commission  claimed. 
Beveridge  v.  Awaya  IJceda  d  Company,  Lim- 
ited, 16  B.C.R.  474. 


2.  Reimbursement  and  Indemnity. 

Injur jr  to  third  party .j — Where  an  act 
is  innocently  done  under  the  express  direc- 
tion of  another,  which  occasions  an  injury 
to  the  rights  of  a  third  person,  the  principal 
must  indemnify  the  iimocent  agent.  The 
Board  of  School  Trustees  of  Victoria  v. 
Muirhead  d  Mann,  and  the  Alhion  Iron 
Works  Company,  Limited,  4  B.C.R.  148. 


III.  Relations^  Between  Peincipai  and 
TJaiED  Person. 

A.  In  General. 

1.  Election  to  take  judgment  against 
one  of  the  parties.] — The  plaintiff,  Clara 
Semisch,  sold  a  judgment  of  over  $9,000 
against  K.  to  G.,'who  was  acting  as  agent 
for  Mrs.  K.,  to  whom  he  at  once  assigned 
the  judgment  and  received  $1,000  from  her 
thereof.  G.,  by  his  instructions  from  Mrs. 
K.,  was  limited  to  $1,000  as  the  purchase 
price  of  the  judgment,  but  as  he  was  inter- 
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ested  in  the  architect's  commission  which 
he  expected  to  receive  out  of  the  erection  of 
a  building  projos^d  to-  be  erected  on  the 
land  against  which  the  judgment  was  regis- 
tered, he  agreed  to  pay  plaintiff  $1,000  in 
cash  and  $500  when  the  r^of  of  the  building 
was  completed,  or  at  the  latest  on  1st  Jan- 
uary, 1903,  and  he  also  agreed  to  enforce 
the  judgment  against  K.,  and  pay  plaintiff 
half  the  proceeds  he  receivied.  His  agree- 
ment with  plaintiff  was  contained  in  two 
writings,  one  being  an  assignment  fj-om 
plaintiff  to  G.  of  all  her  rights  under  the 
judgment  for  $l,bOO,  and  the  other  contain- 
ing the  additional  terms  of  which  Mrs.  K. 
was  not  aware  when  she  bought  from  &.  G. 
failed  to  pay  plaintiff  the  additional  $S0O, 
and  plaintiff  sued  for  it  in  the  County 
Court,  and  although  the  fact  came  out  in 
evidence  during  the  trial  that  G.,  in  buying 
the  judgjnent,  tad  been  acting  as  Mrs.  K.'s- 
agent,  the  plaintiff  took  judgment  against 
G.  Subsequently  plaintiff  sued  Gr.  and  Mrs. 
K.  to  have  the  assignment  set  aside,  or  to 
have  Mrs.  K.  declared  a  trustee  for 
plaintiff : — Held,  ( 1 )  that  plaintiff,  by  taking 
judgment  against  G.  founded  upon  his  prom- 
ise contained  in  one  of  the  documents  w-hich 
made  up  the  transaction,  elected  to  treat 
him  as  the  sole  principal;  and  (2)  that 
Mrs.  K.  bought  the  judgment  without  any 
knowledge  of  the  agreement  between  plaintiff 
and  6„  and  was  not  bound  by  its  terms. 
Semisch  v.  Ouenther  and  Keith,  10  B.C.R. 
371. 

2.  Undisclosed  principal.] — Where  B. 
wrote  an  offer  to  sell  land  on  letter  paper 
headed  Canadian  Pacific  Railway  Company 
Land  Department  and  signed  his  name  above 
the  word  Commissioner,  it  was  held  that 
the  form  of  the  letter  did  not  im^iart  that 
B.  was  acting  as  agent  for  the  Canadian 
Railway  Company;  that  the  contract  was 
by  B.  in  his  own  name" ;  and  that  parol  evi- 
dence was  admissible  to  show  that  B.  was. 
contracting  on  behalf  of  an  undisclosed  prin- 
cipal.    Smith  V.  Mitchell,  3  B.C.R.  450.         1 

3.  Undisclosed  principal.]  — Where  an 
agent  sells  in  his  own  name  for  an  undis- 
closed principal,  the  principal  is  entitled  to 
recover  the  price  from  the  buyer,  unless,  in 
making  the  contract,  the  buyer  was  induced 
by  the  conduct  of  the  principal  to  believe, 
and  did  in  fact  believe,  that  the  agent  was 
selling  on  his  own  account.  R.,  a  broker, 
sold  mining  shares  in  his  own  name  to  G-., 
payable  in  sixty  days,  on  behalf  of  an  undis- 
closed principal.     G.,  who  knew  that  R.  was 


carrying  on  a  brokerage  business,  under- 
stood that  the  transaction  was  with  R.  on 
his  own  account: — Held,  that  G.  was  liable 
in  an  action  brought  by  the  principal  for 
the  price  of  the  shares.  Baker  j.  Mao- 
Gregor,  20  B.C.R.-15. 

4.  Retention  of,  profit.] — ^A  principal 
cannot  retain  a  profit  made  by  the  fraud  of 
his  agent,  whether  thS  principal  authorized 
the  fraud  or  not.  Oanadian  Financiers, 
Ltd.  V.  Hong  Wo,  17  B.C.R.  8. 

B.  Holding  Out. 

1.  General  authority  limited  by  sub- 
sequent instructions.] — Wiere  an  agent  is 
vested  with  general  authprity,  and  such 
authority  is^  subsequently  sought  to  be  lim- 
ited by  writing,  notice  of  such  subsequent 
limitation  miist  be  conveyed  to  third  par- 
ties having  dealings  with  the  agent.  In 
the  absence  of  such  notice  the  principal  is 
estopped  from  setting  up  the  limitation  as 
against  a  third  pslrty  acting  bona  fide. 
Whether  authority  has  been  conferred  on  an 
agent  is  a  question  of  fact,  which  may  be 
proved  by  showing  that  it  was  expressly, 
given;  or  the  acts  of  recognition  by  the 
principal  may  be  such  that  the  authority 
may  "be  inferred.  A  principal  who,  know- 
ing that  an  agent  with  a  limited  authority, 
is  assuming  to  exercise  a  general  authority, 
stands,  by  and  permits  third  persons  to  alter 
their  position  on  the  faith  of  the  existence 
in  fact  of  the  pretended  authority,  cannot 
afterwards,  against  such  third  persons,  dis- 
"pute  its  existence.      Sa^ward  v.  Dimammr 

and  Ha/rrison,  11  B.C.R.  375. 

2.  Investing  with  special  title.] — A  com-, 
pany  which  invests  one  of  their  servants 
with  the  title  of  "Land  Commissioner"  is 
not  estopped  from  denying  his  power  to  sell 
its  lands.~  The  Elk  Lumber  Co.  v.  The 
Crow's  Nest  Pass  Goal  Co.,  12  B.C.R.  433; 
39  S.C.R.  169. 


C  Principal's  Liability  for  Torts  Com- 
mitted by  Ageni. 

1.  Servant  of  corporation.] — A  corpora- 
tion is  liable  for  torts  committed  by  its 
servants  in  the  course  of  its  business. 
Adams  v.  National  Electric  TramMiaiy  & 
Lighting  Co.,  3  B.C.R.  199. 

2.  Fire.] — Farjn  labourers  hired  to  do 
anything  that  may  require  to  be  done  upon 
well-wooded  farms  are  acting  within  the 
scope  of  their  employment  in  'setting  out 
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fires,  even  if  such  setting  out  at  the  par- 
ticular season  of  the  year  was  contrary  to 
the  express  orders  of  the  employer,  and 
therefore  the  employer  will  be  liable  to 
parties  whose  lands  are  injured  by  the  fire. 
Gallon  V.  Ellison,  20  B.O.R.  504. 

3.  Hospital  doctor.] — ^A  body  of  persons 
conducting  a  hospital  is  not  liable  for  a 
tort  committed  by  a  doctor  in  its  employ, 
provided  it  has  exercised  reasonable  care  to 
ensure  skilled  and  competent  medical  attend- 
ance. Thompson  v."  Columbia  Goast  Mis- 
sion, 20  B.C.E.  115. 

4.  Tram  conductor.] — ^Where,  owing  to 
a  fog  the  defendant  company's  trams  were 
not  running"  according  to  the  time  table, 
and  the  Titam  on  which  was  the  plaintiff 
stopped  and  the  conductor  told  the  plaintiff 
to  change-  to  another  tram  ahead  which 
would  also  take  the  plaiiitiff  to  her  destina- 
tion, and  in  making  the  change  the  plaintiff 
fell  and  was  injured,  it  must  be  assumed, 
in  the  absence  of  evidence  to  the  contrary, 
that  the  conductor  had  authority  to  use  his 
discretion  as  to- the  best  means  of  bringing 
the  passengers  to  their  destination.  Schnell 
V.  British  Cohimhia  Eleotrio  BajMoay  Gom- 
pany,  15  B.C.R.  378. 


IV.  Relations  Between  Agent  and  Thibd 

Persons.  • 

A.  Rights  of  Agent. 

Auctioneer.  ]  — ■  An  auctioneer  sold  two 
horses,  by  public  auction,  to  a  purchaser, 
who  settled  for  the  price  by  giving  the  auc- 
tioneer his  cheque,  post-dated  several  days 
after  the  sale,  and  the  auctioneer  then  gave 
his  cheque  for  the  purchase  price,  less  his 
commission,  to  the  owner  of  the  animals. 
The  purchaser  took  possession  of  the  horses, 
but.  On  the  following  day,  discovering  that 
a,  third  person  held  a  lien  on  them,  stopped 
payment  of  the  cheque: — ^Held,  that  the  auc- 
tioneer was  entitled  to  recover  the  amount 
of  the  cheque  from  the  purchaser.      Trapp 

V.  Prescott,  17  B.C.R.  298;    50  S.C.R.  263. 


B.  Liabilities  of  Agent. 

1.  On  Contracts. 

Representative  capacity.] — An  agree- 
ment by  defendant  Company  for  the  pur- 
chase of  a  quantity  of  salt,  f.b.b.  at  San 
-  Francisco,  to  be  delivered  at  Nanaimo,  in 
British  Columbia,  was  signed  by  the  presi- 
dent and  secretary-treasurer.      Under  their 


signatures  was  added:  "We,  the  under- 
signed, guarantee  payment  of  the  obligation 
as  noted  above.  Imperial  Fisheries,  Ld.,  J. 
O.  Hearn,  president;  Saml.  J.  Levy,  secre- 
tary-treasurer; William  Kilroy,  vice-prfesi- 
dent" : — Held,  that  the  three  officers  sign- 
ing the  guarantee  following  the  execution 
of  the  agreement  were  personally  liable,  and 
that  judgment  under  Order  XIV.  was  pro- 
perly allowed.  Johnson,  Lieber  d  Van  Bok- 
kelen.  Limited  v.  Imperial  ■  Fisheries,  Lim- 
ited, Hearn,  Levy  and  Kilroy,  16  B.C.R.  445. 


2.  On  Warranty  of  Authority. 

1.  Director  of  company.] — ^The  defend- 
ant L.,  representing  himself  as  managing 
director  of  one  of  the  defendant  Companies, 
gave  an  exclusive  option  to  the  plaintiff  to 
purchase  the  two  defendant  Company's 
properties,  the  option  to  remain  in  force 
until  the  vendor  gave  written  notice  of  can- 
cellation, subject  to  the  purchaser  having  a 
reasonable  opportunity  to  complete  any  nego- 
tiations he  might  have  in  progress  towards 
carrying  out  the  agreement.  The  purchaser 
was  to  receive  a  nine  per  cent,  commission 
in  the  event  of  a  sale  going  through.  L. 
in  fact  was  not  the  managing  director  of  one 
of  the  defendant  Companies,  having  resigned 
shortly  prior  to  his  siting  the  option.  He 
was,  however,  president  of  one  of  the  com- 
panies and  a  shareholder  in  the  other.  Upon 
obtaining  the  option  the  plaintiff  arranged 
with  brokers,  who  then  communicated  with 
one  Ward.  Ward  then  entered  into  an 
arrangenjent  with  two  men  in  April,  1910, 
who  eventually  brought  about  a  sale  of  the 
two  properties.  L.  wrote  the  plaintiff  on 
the  27th  of  May,  1910,  cancelling  the  option. 
The  trial  judge  dismissed  the  action : — Held, 
on  appeal,  that  L.  had  no  authority  to  bind 
either  Companies: — ^Held,  further,  that  the 
plaintiff  brought  about  the  sale;  that  he 
undertook  the  work  of  procuring-  a  pur- 
chaser on  the  strength  of  the  option  under 
which  he  was  to  obtain  a  commission,  and 
that  L.  was  liable  on  the  implied  contract 
that  he  had  the  authority  to  bind  the  Com- 
pany, and  was  not  relieved  by  his  notice  of 
cancellation  of  the  option,  Picard  v.  Revel- 
stoke  8a/wmill  Company,  Limited,  18  B.C.R. 
416. 

2.  Representation.]  — A.  delivered  five 
tons  of  oats  to  the  servant  of  M.  to  be  car- 
ried and  delivered  to  C.  The  servant,  by 
the  fraudulent  direction  of  D.,  delivered  the 
oats  to  E.  and  they  were  lost.     A.  sued  M. 
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for  the  Yalue  of  the  oats; — Held,  that  'the 
prope^^y  in  the  pats  had  never  passed  (rom 
A.,  and  the  loss  of  the  goods  through  delivery 
by  M.'s  servant  to  a  wrong  person  made  him 
responsible.  Albert  a  Pacific  Orain  Com- 
pany, Limited  V.  Mercha/nts  Oa/rtage  Com- 
pany, 20  B.C.R.  1. 

3.  Measure  of  damages.]— C.  had  prop- 
erty for  sale  which  was  listed  with  the 
defendant  Exchange  for  sbm«  months. 
Plaintiffs,  having  injjuired  from  the 
Exchange  whether  the  property  was  still 
for  sale,  received  the  information  that  it 
had  not  "been  withdrawn,  and  _  thereupon 
entered  into  negotiation's  for  its  sale  to  one 
of  their  customers,  accepting  a  deposit  on 
the  purchase  price  and  paying  same  to  the 
Exchange,  from  which  an  order  was  given 
on  0.  for  the  commission.  It  transpired 
that  Q.  had  previously  sold  the  property: — 
Held,  that  plaintiffs'  damages  were  what 
they  would  have  gained  by  the  contract 
which  the  defendant  Exchange  warranted 
should  be  made,  viz. :  the  full  amount  of 
the  commission  involved.  ^  Austinr  &  Com- 
pany V.  The  Real  Estate  Listing  Exchwnge 
and  Cosher,  17  B.C.R.  177. 


3.  For  Moneys  Received  by  Agent. 

Money  paid  to  agent.] — An  action  does 
not  lie  against  an  agent  for  recovery  of 
money  paid  to  him.  Williams  v.  Wilson 
and  Morrow,  3  B.C.R.  613. 


v.  dtlbation  and  termination  of 
Relation. 

V.  Cessation  of  dealings.] — In  July, 
1897,  a  real  estate  agent,  on  behalf  of  the 
owner,  negotiated  with  a  prospective  pur- 
chaser, but  the  attempted  sale  fell  through, 
and  after  that,  the  agent  and  the  owner 
ceased  to  have  any  dealings  with  each  other. 
In  September,  1898,  the  agent  bought  the 
property  at  a  tax  sale  at  a  very  low  fig- 
ure:— ^Held,  that  at  the  time  of  the  sale  the 
agent  was  not  in  a  fiduciary  relation  to  the 
owner.  MoLeod  v.  Waterman  {No.  3),  10 
B.C.R.  42. 

2.  Withdrawal  of  authority.] — Where  a 
princtpal  listed  property  with  an  agent  for 
sale  for  a  certain  period,  after  which  time 
he  was  to  give  written  notice  of  intention 
to  withdraw  the  property  from  sale  or 
change  the  price  or  terms: — ^Held,  that  this 
was  a  listing  for  the  period  mentioned,  and 
after  that  an  agency  until  the  property  was 


withdrawn,  in  the  absence  of  proof  of  notice 
having  been  given.  .  Godda/rd  &  Son  v. 
ElUott,  16  B.G.R.  379. 

3.  Death.] — ^Where  the  holder  of  shares 
in  a  joint  stock  company  directed  his  wife 
to  sign  a  transfer  of  the  shares,  but  no 
actual  transfer  was  -effected  before  his 
death,  it  was  held  that  the  authority  of  the 
wife  to  deal  with  the  certificate  was 
revoked  by  the  holder's  death.  Castleman 
x.JVaghorn,  13  B.C.R.  351;    41  S.C.R.  88. 


PROBATE  FEES. 

Rules  of  Court.]— By  Order  LXXIV., 
r.  1  (R.S.C.  1890),  the  appendices  to  the 
Supreme  Court  Rules  form  part  thereof,  and 
by  sec.  94  of  the  Supreme  Court  Act 
(R.S.B.C.  1897,  c.  56)  the  rules  are  declared, 
to  be  valid  and  binding.  Therefore,  probate 
fees  as  set  out  in  Appendix  M.  to  the  rules 
may  be  collected  as  having  been  imposed  by 
statutory  enactment.  In  re  Porter,  10 
B.C.R.  275. 


PROFIT  A  PRENDRE.- 

Unity  of  title.] — Where  the' titles  to  the 
land  and  any  profit  issuing-  out  of  the  land 
become  united  in  one  person,  the  profit  falls 
into;  the  inheritance  and  becomes  extinct. 
MacCrimmon  v.  Smith,  12  B.C.R.  377. 


PROHIBITION. 

I.  When  It  Lies,  856. 
II.  Persons  To  or  Against  Whom  Wmt 

May  Be  Granted,  857. 
III.  Procedttrb,  858. 


I.  When  It'  Lies. 

1.  Want  of  jurisdiction.] — ^Where  want 
of  jurisdiction  is  shovfn  on  the  proceedingsj 
even  though  the  Court  below  has  given  itself 
jurisdiction  by  coming  to  an  erroneous  con- 
clusion of  law,  a  writ  of  prohibition  will 
issue  notwithstanding  that  the  defendant 
appeared  at  the  trial  and  launched  an 
appeal  which  he  subsequently  abandoned. 
Simpson  v.  Widrig,  15  B.C.R.  5. 

2.  Want  of  jurisdiction.] -^  Where  the 
objections  to  the  jurisdiction  of  an  inferior 
Court  appears  upon  the  face  of  the  |)roceed- 
ings,  prohibition  lies  at  any  time,  even  after 
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judgment.  The  defendants  are  entitled  to 
the  writ  as  of  right,  even  though  they  had 
an  alternative  remedy  by  motion  to  set  aside 
the  judgment.  Oamoswn,  Commeroial  Com- 
pany, Limited  v.  Garetson  &  Blaster,  20 
B.C.R.  448. 

3.  Want  of  jurisdiction.]  —  The  only 
ground  of  prohibition  to  an  inferior  Court 
is  that  it  is  exceeding  its  jurisdiction.'  Five 
Chinamen  v.  Neio  Westminster^  Corporation, 
2  B.C.R.  168. 

4.  Error  in  law.] — Where  a  magistrate 
gives  himself  jurisdiction  by  an  erroneous 
conclusion  on  a  point  of  law,  prohibition 
will  lie.     B.  Y.-SparJci,  18  B.C.B,.  116. 

5.  Water  records.]  —  Under  the  Land 
Act,  1865,  errors  in  the  statutory  conditions 
precedent  to  the  grant  of  a  water  record 
should  be  raised  by  prohibition.  Carson 
V.  Hartley,  1  B.C.E.,  Ft.  II.,  281. 

6.  Waiver.]— Sec.  15  of  the  Small  Debts 
Act,  which  provides  that  the  decision  of  the 
magistrate  must  be-  given  in  open  Court, 
may  be  waived,  either  expressly  or  by  the 
conduct  of  a  suitor,  and  prphibition  in  such 
ease  will  be  refused.  Chase  v.  Sing,  6 
B.C.R.  454. 


II.  Pebsons  To  oe  Against  Whom  Wbit 
Mat  Be  Granted.  , 

1.  Elections — ^Voters'  lists.] — ^After  the 
'collector  of  votes,'uuder  the  Provincial  Elec- 
tions Act,  1897,  as  amended  in  1899,  has 
placed  on  the  register  of  voters  the  names 
of  persons  objected  to,  an  application  for 
prohibition,  on  the  ground  that  the  collec- 
tor proceeded  without  jurisdiction,  is  too 
late.  Semble,  in  any  event  prohibition  is 
not  the  proper  remedy.  In  re  Provincial 
Mections  Act,  am,d  In  re  O'Driscoll  v. 
Wright,  8  B.C.B,.  424. 

2.  Appeal  from  Court  of  Revision.] — 
The  judge  of  the  Cpimty  Court  mentioned 
in  see.  137  of  the  Municipal  Clauses  Act  is 
persona  designata,  and  the  a.uthority  con- 
ferred upon  him  by  said  section  may  not  be 
exercised  by  the  judge  of  another  County 
acting  on  his  request  or  in  his  absence.  The 
remedy  of  an  aggrieved  party  in  such  a 
case  is  by  application  for  prohibition,  and 
not  by  way  of  appeal.  Corporation  of  the 
City  of  Slocan  v.  The  Canadian  Pacific  Rail- 
way Company,  14  B.C.R.  112. 

3.  Gold  Commissioner.]  —  Prohibition 
will  lie  to  a  Gtold  Commissioner  assuming 
to  act  as  judge  of  a  miidng  Court.  Burk 
V.  Tunstall,  2  B.C.R.  12. 


4.  Jurisdiction  of  justices.]— The  Muni- 
cipal Act,  1896,  provided  (sec.  212)  :  "No 
'justice  of  the  peace  shall  adjudicate  upon  or 
otherwise  act  in  any  case  for  a  city  where 
there  is  a  police  magistrate,  except  in  the 
ease  of  illness,  or  absence,  or  at  the  request, 
of  the  police  magistrate,"  and  by  sec.  213  the 
Act  preserves  the  jurisdiction  of  the  justices 
in  regard  to  any  offence  committed  in  any 
city  where  there  is  no  police  magistrate.  An 
information  was  laid  before  a  justice  of  the 
pieace  against  the  police  magistrate  for  the 
\City  of  Kaslo.  The  police  magistrate  was 
not  ill  or  absent,  noi-  did  he  request  the  jus- 
tice to  act.  The  justice  granted  a  sum- 
mons, and  it  was  held  that,  for  the  purposes 
of  the  case,  there  was  no  police  magistrate 
in  Kaslo,  and  therefore  the  justice  had  juris- 
diction.    M.  V.  Chipman,  5  B.C.R.  349. 


III.  Pbocedube. 

1.  Contradicting  statements  of  fact.] — 

Statements  of  fact  necessary  to  found  juris- 
diction in  the  inferior  Court  appearing  in 
the  order  of-the  inferior  Court  in  question 
on  the  motion,  may  be  contradicted.  Re 
W.  N.  Bole,  2  B.C.R.  208. 

2.  Use  of  afiidavits.]  — -Affidavits  may 
be  used  on  applications  for  prohibition  to 
show  what  the  facts  necessary  to  found 
jurisdiction  were.  Bim/pson  v.  Widrig,  15 
B.C.R.  5. 


PROMISSORY  NOTE. 

See  Bills  of  Exchange. 


PROMOTER. 

See  Company. 


PUBLIC  INQUIRIES. 

Power   of  Lieutenant-Governor.]  — The 

Corporation  of  the  City  of  Vancouver  peti- 
tioned the  Lieutenaht-Governor-in-Counoil, 
alleging  that  certain  societies  incorporated 
imder  the  provisions  of  the  Benevolent 
Societies  Act  were  abusing  their  corporate 
powers  and  applying  them  to  purposes  other 
than  thoSe  authorized  by  the  statute,  and 
praying  that,  under  the  powers  thereby  con- 
ferred, these  societies  be  dissolved.  The 
Lieutenant-Governor-in-Council  appointed  a 
commissioner  under  the  authority  of  sec.  4  of 
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the  Public  Inquiries  Act  to  inquire  into  the 
facts  bearing  upon  the  allegations  contained 
in  and  the  prayer  of  the  petition: — Held, 
that  the  power  of  the  Lieutent-6overnor-in- 
Council  to  dissolve  societies,  created  under 
the  provisions  of. the  Benevolent  Societies 
Act,  though  not  for  any  public  purpose,  is 
one  of  the  powers  of  government  exercisable 
by  the  Executive,  and  the  investigation  of 
the  facts  leading  to  a  conclusion  on  the 
question  whether  that  power  shall  be  exer- 
cised, as  well  as  the  determination  to  exer: 
cise  it,  and  the  executive  act  in  which  the. 
determination  culminates,  a;re  all  matters 
connected  with  the  good  government  of  the 
Province  within  the  meaning  of.  sec.  -1  of 
the  Public  Inquiries  Act.  Re  BoAlway  Por- 
ters' Club,  11  B.C.R.  398. 


PUBLIC  LANDS. 

I.  Applications,  859.. 

A.  In  general,  859. 

B.  Restramimg,  859. 

C.  Effect  of,  860. 

II.  Pbe-Emption,  860. 

A.  Unoccupied  lands,  what  are,  860. 

B.  Collusive  applications,  861. 

C.  Cancellation  of  record,  861. 

D.  ■  Buildings,  etc.,  862. 

E.  Sale,  863. 

III.  Location  anD  Stjevet,  863. 

A.  Crown  grants,  863. 

B.  Timber  leases  and  licenses,  864. 
IV.  Eesebves,  865. 

V.  FoEESrioRE  and  Bed  OF  THE  Sea,  865. 
VI.   TiMBEB,    865. 

A.  Leases,   865. 

B.  Reservation  of,  866. 

C.  Seizure  for   contravention   of   Act, 

866. 
VII.  Appeal  from  Commissioner,  867. 


I.  Applications. 

A.  In  General. 

Waiver  of  conditions.] — A  department 
of  the  Government  cannot  waive  the  per- 
formance of  any  of  the  conditions  imposed 
by  the  Legislature.  Peck  v.  Beg,  1  B.C.R., 
Pt.  iL,  11. 

B.  Restraming. 

Injunction.]— The  courts  should  not, 
upon  the  ground  that  the  claiin  appears 
invalid,  restrain  a  party  from  applying  to 


the  proper  department  of  the  government 
for  a  grant  of  Crown  lands.  Nelson,  etc., 
Ry.  Co.  V.  Parker,  6  B.C.R.  1. 


C.  Effect  of. 

1.  Locus    standi    of    applicant.]    —  An 

application  to  purchase  Crown  lands,  which 
is  refused,  does  not  confer  on  the  applicant 
any  locus  standi  in  judicio  to  attack  anyone 
in  possession  of  the  lands.  EalL  v.  Reg,  7 
B.C.R.  89;  480. 

2.  Xocus    standi    of    applicant.]  —  The 

right  given  by  the  Land  Act  to  apply  for 
a  timber  license  does  not,  although  all 
conditions  have  been  complied  with,  confer 
on  the  applicant  any  legal  or  equitable 
interest  in '  the  sub jept  applied'  for.  Wilson 
V.  McOlure,  16  B.C.R.  82. 


II.  Pre-emption. 
A.  Unoccupied  Lands,  What  Are. 

1.   Unoccupied   Croum   lands.] H.,   in 

1893,  applied  to  the  Crown  to  pre-empt  the 
land  in  question,  and  obtained  a  record 
thereof  in  his  own  name  from  the  Crown 
upon  a  mis-statement  that  the  same  was 
"tmoceupied  and  imreserved  Crown  land 
within  the  meaning  of  the  Land  Act."  C., 
in  1889,  made  application  to  the  Crpwn  to 
purchase  the  land,  and,  in  the  belief  that 
his  purchase  and  title  from,  the  Crown 
were  completed,  entered  into  actual  occupa- 
tion, and  made  improvements  on  the  land 
to  the  value  of  $600.  H.,  at  the  time  of 
his  application  and  record,  was  aware  of  - 
the  occupation  and  improvements  of  C.  :^ — 
Held,  sustaining  the  decision  of  the  Crown 
Lands  Commissioner,  that  at  the  time  ...of 
the  application  of  H.  the  lands  were  not 
"imoccupied"  Crown  lands  within  the 
meaning  of  sec.  5  of  the  Act,  and  were  not 
open  to  pre-emption  and  record.  That  sec. 
14  of  the  Land. Act,  as  amended  by  the 
Land  Amendment  Act,  1891,  sec.  1,  "That 
occupation  in  this  Act  required  shall  mean 
a  continuous  bona  fide  residence  of  the  pre- 
emptor,  or  of  his  family,  on  the  land 
recorded  by  him,"  relates  to  sec.  13,  which 
provides  for  cancellation  of  the  record  of 
a  settler  "if  he  shall  cease  to  occupy  such 
land,"  and  does  not  govern  the  question  of 
what  lands  are  "unoccupied"  for  the  pur- 
poses of  sec.  5,  supra.  Hereron  v.  Christian. 
4  B.C.R.  246. 
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2.  Reserves.] — ^Where  Crown  lands  are 
reserved  from  settlement  by  the  Lieutenant- 
Govemor-in-Counoil  under  sec.  86  of  the 
Land  Act  (C.S.B.C.  1888,  o.  66),  it  does 
not  again  become  open  for  settlement  until 
canceljation  of  the  reserve  by  the  same 
authority  under  sec.  87.  Nelson,  etc.,  By. 
Go.  V.  Parker,  6  B.C.E.  1. 

B.  Collusive  Application. 

Meaning  of.] — ^Butters  obtained  a  pre- 
emption record  of  the  land  in  dispute  in 
1901.  Bessette  applied  for  3,  record  in 
respect  of  the  same  land  in  1904.  In  the 
year  1893,  one  Kitchen  had  obtained  a  pre- 
.emptidn  record  of  thia  land  and  made  cer- 
tain improvements  thereon  to  the  value  of 
about  $1,000.  In  March,  1900,  Kitchen 
applied  for  and  obtained  a  pre-emption 
record  of  certain  other  lands,  and  ia  April, 
one  Boutilier  obtained  a  pre-emption  record 
of  a  certain  portion^ of  the  lands  in  ques- 
tion. Boutilier  abandoned  his  pre-emption 
right,  and  Kitchen  and  Butters  entered  into 
an  agreement  whereby  Kitchen  agreed  that 
Butters  pre-empt  the  land  on  his  paying  for 
the  improvements  $200  in  cash  -and  the 
balance  when  he  should  realize  the  same  out 
of  the  land,  and  Kitchen,  until  so  paid, 
should  retain  an  interest  in  the  land. 
Bessette's  application,  which  set  up  non- 
occupation  of  the  land  by  Butters,  and  col- 
lusion between  Butters  and  Kitchen,  was 
refused  by  the  Assistant  Commissioner,  who 
found  against  the  charge  of  collusion,  and 
on  that  of  non-occupation,  he  came  to  the 
conclusion  that  there  was  no  provision  in 
the  Land  Act  for  cancelling  a  certificate  of 
improvements  when  once  issued.  On  appeal 
this  decision  was  affirmed: — Held,  by  the 
Full  Court,  that  the  arrangement  entered 
into  between  Butters  and  Kitchen  was,  in 
the  circumstances,  not  such  as  to  preclude 
Butters  '  from  making  the  statement'  set 
forth  in  Form  2  of  the  Land  Act,  as  the 
term  "collusion"  as  used  in  the  Form  means 
collusion  with  somebody  to  defeat  the  pro- 
visions of  the  Act.  In  re  Bessette,  12 
B.C.R.  228. 

C  Cancellation  of  Record. 

1.  Jurisdiction.] — The  Legislature  has 
refrained  expressly  from  conferring  upon 
the  Commissioner  any  jurisdiction  to  cancel 
a  record  on  the  ground  that  the  original 
application  for  the  record  contains  false 
statements^  of  fact.     Semble,  it  is  a  condi- 


tion of  the  power  conferred  by  sec.  13  that 
the  Commissioner  shall  find  a  cessation  of 
occupation  in  fact,  and  the  section  has  no 
application  to  any  question  arising  under 
sec. '7  or  sec.  8.  In  re  Bessette,  12  B.C.R. 
228. 

2.  Notice  of  application.]-^— Although  a 
commissioner  of  lands  must  give  a  pre- 
emption record  holder  thirty  days'  notice 
of  the  hearing  of  an  application  to  cancel 
his  pre-emption  record,  yet,  if  the  pre- 
emptor  appear  and  attend  on  the  hearing 
at  an  earlier  date,  he  cannot  object  after- 
wards that  he  has  not  received  proper 
notice: — ^Held,  further,  on  the  facts,  that 
the  commissioner  was  right  in  cancelling 
the  record  for  non-compliance  with  the  Land 
Act  as  to  occupation  of  the  land.  Besel- 
wood  v.  Jones,  16  B.C.R.  485. 

D.  Buildings,  Etc. 

1.  Abandonment  of  house.] — In  1888, 
one  JPatterson  erected  a  house  on  a  portion 
of  a  pre-emption  taken  up  by  him  in  1886. 
A  small  portion  of  the  house,  as  shown  by 
a  survey  made  in  1903,  was  upon  adjoining 
property,  at  the  time  of  action  held  by 
plaintiffs  under  lease  from  the  Crown.  The 
house  was  built  in  connection  with  a  min- 
ing venture  of  Patterson's,  which  did  not 
prove  successful,  and  before  his  death  in 
1891,  he  became  indebted  to  William  Pal- 
mer, defendant's  testator,  to  whom  the 
house  and  mining  property  were  transferred 
as  security.  In  1894,  one  Morton,  plaintiffs' 
testator,  obtained  a  pre-emption  record  to 
the  same  land,  and  a  Crown  grant  in  1908. 
Various  acts  of  ownership  of  the  building 
were  exercised  by  Palmer  in  the  interval, 
but  in  April,  1908,  defendant  ■ycent  upon 
the  land  and  tore  down  and  removed  the 
building.  It  was  given  in  evidence  that 
Patterson  had  defaulted  in  his  payments 
under  the  pre-emption  record,  and  it  had 
been  cancelled,  but  when,  or  on  whose 
application,  was  not  shown.  By  such  can- 
cellation lands  and  improvements  thereon 
become  forfeited  to  the  Crown  under*  the 
Land  Act: — Held,  that  the  house  was  a 
chattel  in  connection  with  the  mining  prop- 
erty, that  it  did  not  pass  to  the  plaintiffs' 
testator  under  his  pre-emption  record  as 
improvements  on  the  land,  and  that,  on  the 
evidence,  defendant  or  her  husband  could 
not  be  said  to  have  abandoned  the  house, 
although  its  removal  was  not  undertaken 
until  1908.  Taylor  amd  Smith  v.  Palmer, 
16  B.C.R.  24. 
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2.   Compensation    — r    Trespasser.]    — 

Semble,  that  a  party  who  has  improperly 
obtained  a  record  is  not  entitled  to  bom- 
penaation  for  improvements.  Hereron  v. 
Christian.,  4  B.C.R.  246. 


ErSale. 

1.  Escrow.] —Where  the  holder  of  a 
pre-emption  record  signed  an  undated  deed 
conveying  the  same,  >find  delivered  it  as  an 
escrow  pending  the  issue  of  the  Crown 
grant,  it  was  held  that  the  transaction  was 
not-  invalidated  by  the  prohibition  in  the 
Land  Act  of  tranfers  of  pre-emption  claims. 
Ejorth  V.  Smith,  5  B.C.R.  369. 

2.  Agreement  to  sell.J-r^A  contract  to 
sell  a  pre-emption  claim  is  void  under  sec. 
26  of  the  Land.,  Act,  1888.  Turner,  v.  Cur- 
ran,  2  B.CR.  51. 

3.  Contract  t6  sell.]' — A  contract  to  sell 
land  comprised  in  a  pre-emption  record  is 
not  void  as  being  an  infraction  of  the  Laud 
Act,  .R.S.B.C.,  1911,  c.  129,  sec.  159. 
Semble,  even  a  transfer  is  not  stricken  with 
invalidity,,  the  effect  of  the  section  bein^ 
merely  to  suspend  its  validity.  Simpson  v. 
Proestler,  18  B.C.R.  68.  - 

4.  Contract  to  sell.] — The  holder  of  a 
homestead  "entry  in  the  railway  belt  died 
without  obtaining  a  Crown  grant  or  recom- 
mendation for  patent.  The  official  adminis- 
trator obtained  an  order  for  the  administra- 
tion of  the  estate' and  a  further  order  under 
the  Intestate  Estates  Act,  authorizing  him 
to  sell  deceased's  real  estate.  He  then  exe- 
cuted an  agreement  for  sale  of  the  home- 
stead  to   the   plaintiiff.     In   an  action    for 

^specific  performance  of  the  agreement: — 
.Held,  that  the  agreement  for  sale  was  null 
and  Void  under'  the  provisions  of  sec.  28 
of  the  Regulations  Affecting  Dominion 
Lands  in  Railway  Belt  in  British  Columbia. 
Johnson  v.  Anderson,  20  B.C.R.  471. 

5.  Timber.] — An  agreement  to  sell  the 
timber  on  a,  pre-emption,  claim  after  the 
issue  of  the  Crowix  grant  is  not  illegal. 
Manley  v.  6'Brien,  8  B.C.R.  280. 


III.  Location  and  Subvey. 

A.  Crown  Grants. 

Establishment  of  true  line.] — ^Where  the 
description  of  land  in  a  Crown  grant -gives 
a  point  of  commencement,  th^  position  of 
which  is  not  disputed,  and  from  which  the 
true  boundaries  of  the  land  granted  can  be 


ascertained  by  a  j)roper  survey  according  to 
the  description  in  the  Crown  grant,  it  is 
not  within  the  power  of  the  officials  of  the 
Crown  lands  department  to  establish  as  the 
true  line  one  erroneoTisly  run  by  a  negli- 
gent or  incompeteflt  surveyor.  Sec.  2  of 
the  Official  Surveys  Act'  deals  only  with 
boundaries  that  are  surveyed  and  run  under 
the  authority  of, the  government,  and  does 
not"  apply  to  a  survey  run  at  the  instahoe 
of  the  land  owner,  the  notes  of  which  are 
received  by  the  proper  officials  in  the  Crowjn 
lands  department.  The  chief  commissioner 
of  lands  has  no  jurisdiction  under  the  Land 
Act  to  determine  a  dispute  concerning  lands 
already  Crown  '  granted. .  Seipp&l  Lumber 
Company  v.  Herchmer,  19  B^C.R.  436. 


B.  Timber  Leases^  and  Licenses. 

1.  Incorrect  survey.] — ^When  the  holder 
of  »  timber  berth,  after  having  •  the  claim 
surveyed  and  the  plan  and  field  notes  filed 
and  accepted  by  the  Land  Department,  sub- 
sequently finds  that  the  survey  is  incorrect 

"and  does  not  include  certain  ground  falling 
within  a  corrected  survey  of  the  location:^ — 
Held,  that  he  is  entitled  to  all  the  timber 
within  the  proper  boundaries  of  the  loca- 
tion : — Held,  further,  that  he  is  not  estopped 
from  asserti^  his  fights  as  against  a  tres- 
passer on  the  grouud  not  included  in  the 
incotreet  survey: — Held,  further,  that  the 
trespass  being  committed  through,  the  error 
in  the  survey,  the  trespasser,"  by  coiitinuing 
the  trespass  after  beinlg  warned  of  the  error, 

•  is  not  deemed  to  be  a  deliberate  and  wilful 
trespasser.  The  damages  should  therefore 
be  assessed  on  the  milder  scale  and  limited 
to'  the  value  of  the  standing  timber. 
Joseph  Chew  Lumber  omA  Shingle  Manu- 
facturing Company,  Limited  v.  Howe  Sound 
Timber  Compa/ny,  Limited,  T.8  B.C.R.  312. 

2.  Misdescription.] — An  action,  for  tres- 
pass will  not  lie,  where,  through  a  mis- 
description in  the  timber  license,  it  cannot 
be  clearly  shown  that  the  timber  cut  by 
the  defendant  was  within  the  limits  of  the 
-plaintiff's  claim.  Where  the  boundaries  of 
a  timber  berth  are  so  misdescribed  in  the 
license  that  by  following  the  boundaries  the 
finishing  point  does  not  connect  with  the 
point  of  commencement,  a  surveyor  under- 
taking to  close  the  gap  must  do  so  in  sudi 
a  way  as  ( not  to  take  in  any  additional 
territory^  but  rather  by  curtailing  from 
that  which,  under  a  correct  description, 
might  have  been  within  the  boundaries  of 
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the  location  lines.     Laursen  v.   MoKinnon 
{No.  S),  18  B.C.R.  682.  ' 

IV.  Reserves. 

1.  Military  reserve — Deadman's  Island 
— Recitals  in  private  Acts — ^Whether  bind- 
ing on  the  Crown.] — ^The  statement  in  the 
Vancouver  Incorporation  Acts,  which  are 
private  in  their  nature,  that  certain  land 
was  a  "Government  Military  Reserve,"  is 
not  conclusive  on  the  Crown  in  right  of  the 
Province,  and  on  the  facts  it  was  not 
shown  that  Deadman's  Island  was  a  mili- 
tary reserve  called  into  existence  by  prop-, 
erly  constituted  authority,  and,  therefore, 
that  it  belongs  to  the  Province  and  not  to 
the  Dominion.  Remarks  as  to  the  powers 
of  Governor  Douglas  and  as  to  what  consti- 
tuted a  "reserve."  The  Attorney-General  of 
British  Columbia  v.  Ludgate  and  The  Attor- 
ney-General of  Canada.  Deadman's  Island 
Case,  S  B.C.R.  242;  11  B.C.R.  258;  1906, 
A.C.  552. 

2.  Cancellation.]  —  Where  Crown  lands 
are  reserved  from  settlement  iy-  the 
Lieutenant-Governor-in-Council,  they  do  not 
again  become  open  for  settlement  until  the 
cancelTation  of  the  reservation  by  the  same 
authority.  Nelson,  etc.,  Railway  Co.  v. 
Parjcer,  6  B.C.R.  1. 


V.    FOBESHORE   AND   BED   OF   THE   SeA. 

Leases  of.] — Held,  that  the  provisions 
of  sec.  4l  of  the  Land  Act,^  as  enacted  in 
1901,  do  not  confer  on  the  Chief  Commis- 
sioner of  Lands  and  Works  authority  to 
grant  leases  of  the  bed  of  the  sea  in  terri- 
torial waters.  Capital  City  Canning  and 
Packing  Company,  Limited  v.  Anglo-British 
Columbia  Cornpany,  Limited,  11  B.C.R.  333. 


VI.  Timber. 

A.  Leases. 

Rights  as  between  Crown  grant  and 
lease.] — Plaintiff  obtained  a  Crown  grant 
to  certain  lands,  to  the  timber  on.  which 
a  lease  for  21  years  had  been  previously 
given.  The  grant  from  the  Crown  was 
silent  as  to  the  tiriiber  lease.  At  a  date 
subsequent  to  the  said  grant,  the  tiniber 
lease  had  to  be  surrendered  for  renewal 
under  the  provisions  of  the  Land  Act: — 
Held,  that  the  rights  given  the  grantee 
under  his  Crown  grant  were  subject  to  the 


existing  timber  lease,  and  that  the  lessees 
did  not  lose  their  priority  by  taking  a 
renewal  under  the  Act.  Brohm  v.  British 
Columbia  Mills,  Timber  amd  Trading  Com-, 
pony,  13  B.O.R.  123. 


B.  Reservation  of. 

Effect  ot] — A  grant  of  laud  issued  pur- 
suant to  sees.  14  and  IS  of  the  Dominion 
Land  Regulations  (c.  100,  Consolidated 
Orders  in  Council)  contained,  inter  alia,  a 
reservation  to  the  Crown  or  its  assigns  of 
all  merchantable  timber.  Subsequently  an 
Order  in  Council  was  passed  cancelling  such 
reservation  and  declaring  that  all  persons 
who  had  received  homestead  entries  for 
lands  similarly  granted  shall  be  entitled  to 
the  timber  on  their  homesteads  free  of 
dues.  The  owner,  MacCrimmon,  sold  the 
timber  to  defendants  Johnston  and  Cook, 
who  in  turn  transferred  their  interest  to 
defendant  Smith.  MacCrimmon's  mort- 
gagees claiming  under  a  mortgage  of  the 
5th  of  August,  1893,  brought  an  action  for 
an  injuiaetion  and  damages  for  trespass: — 
Held,  that  the  cdncellatibn  .operated  either 
as^  an  extinguishment  of  the  reserve,  or  a 
grant  of  the  right  in  gross  to  the  owner  of 
the  land ;  that  the  owner  thereby .  became 
possessed  of  both  the  land  and  the  profit 
which  issued  out  of  it,  the  profit  becoming 
extinct  and  falling  into  the*  inheritance. 
That  the  reserve  mentioned  in  the  Crown 
grant  was  merely  a  license  to  enter  and  cut 
the  timber,  and-  was  not  a  reservation. 
MacCrimmon,  Pelly  and  Pelly  v.  'Smith, 
.Johnston,  Cook  and  Smith,  12  B.C.R.  377. 


C.  Seizure  fdr  Contravention  of  the  Act. 

Use   or   manufacture   in   the   Province.] 

— Sec.  2  of  the  Timber  Manufacture  Act, 
1906,  provides  that  all  timber  cut  on 
ungranted  lands  of  the  Crown,  or  on  lands 
thereafter  granted,  shall  be  used  or  manu- 
factured in  the  province.  Sec.  '4  gives  to 
the  Chief  Commissioner  of  Lands  and 
,Works,  his  officers,  servants  and  agents, 
power  to  do  all  things  necessary  to  prevent 
a  breach  of  sec.  2,  including  seizure  and 
detention  of  all  timber  so  cut  imtil  secujity 
shall  be  given  to  His  Majesty  that  such 
timber  will  be  used  and  manufactured  as 
provided  by  see.  2.  Plaintiff  had  in  his 
possession,  and  was  about  to  export,  a 
quantity  of  logs,  cut  before  the  passing  of 


.867 


PUBLIC    LAIfDS— EAILWAY 


868 


the  Act,  which  were  seized  by  the  Provin- 
cial Timber  Inspeetor: — ^Held,  that  .the  rule 
requiring  the  courts  not  to  construe  Acts 
,  of  the  Legislature  to  the  prejudice  of  exist- 
ing proprietary  rights,  if  the  language 
bears  another  sensible  meaning,  excludes 
from  the  operation  of  this  statute  all  tim- 
ber cut  before  the  passing  of  it.  The 
authority  to  seize,  under  sec.  4,  is  not  con- 
ferred upon  the  Crown.  I'he  Chief  Com- 
missioner acts  thereunder,  not  as  the  organ 
of  the  Crown,  but  as  the  grantee  of  legisla- 
tive authority,  aiid  does  not  purport  to  act 
other  than  as  a  statutory  officer.  The  tiiii- 
ber.,iil  question,  consequently,  not  being  in 
the  possession  of  the  Crown,  there  was  no 
seizure  by  the  Crown.  Emerson  v.  Skinner, 
12  B.CR.  lo4. 


VII.  Appbai.  peom  Commissioner. 

Time.] — The  time  for  taking  an  appeal, 
under  sec.  163  of  the  Land  Act,  to  the 
Supreme  Court,  is  to  be  Computed,  from  the 
date  of  the  decision  of  the  minister.  Thus, 
whfere  a  district,  or  local  commissioner 
advised  an  applicant  to  purcaase  land  that 
the  minister  had  given  instructions  not  to 
accept  any  applications  for  certain  land 
until  further  advised,  and  on  a  later  date 
returned  the  application  a,nd  deposit  of 
purchase  money,  with  the  information  that 
a  record  of  the  land  had  been  issued  to 
another  person: — Held,  that  the  second,  or 
later  act,  was  the  one  from  which  an  appeal 
lay,  and-  such  appeal  not  ,having  been  taken 
within  one  calender  month; from  such  daTte, 
it  was  out  of  time.  Where  a  party  appeal- 
ing from  a  decision ,  of  the  commissioner 
files  his  petition  at  different  dates  in  two 
registries,  that  on  which  he  proceeds  to 
hearing  must  be  taken  as  the  petition  on 
which  he  relies.  Oaskie  v.  Minister  of 
Lands,  17  B.C.E.  398. 

Bee  Constitutional  Law. 

See  Mines  and  MiwisALS. 

See  Waters  and  Water  Courses. 


QUIA  TIMET  ACTION. 

Nature  of.] — ^It  must  be  shown  that 
if  danger  does  occur  at  any  time  it  will 
come  in  such  a  way  and  under  such  cir- 
cumstances that  it  will  be  impossible  for 
the  plaintiff  to  protect  himself  against  it, 
if  relief  is  denied  him  in  a  quia  timet  action. 
Peatt  V.  Rhode,  2  B.C.R.  159. 


QUI  TAM  ACTION. 


Limitation  of  time.] — ^The  period  pre- 
scribed by  the  Municipal  Elections  Act  for 
taking  proceedings  by  way  of  election  peti- 
tion or  quo  warranto  does  not  apply  to  a 
qui  tarn  action  brought  iinder  the  Muni- 
cipal Act.  Faloonpr  v.  Langley,  6  B.C.E. 
444.  „. 


QUIETING   TITLES   ACT. 

Title  by  possession.] — A  declaration  of 
title  in  fee  simple  will  be  made  under  the 
Act  on  proof  of  twfenty  yekrs  continuous 
and  undisturbed  possession  and  other  acts 
of  ownership,  such  as  payment  of  taxes, 
non-payment  of  rent,  and  non-acknowledg- 
ment of  title.    In  re  Loewen,  2  B.CRi  135. 


QUO  WARRANTO. 

DisqualifioAtion  of  municipal  alderman.] 

-=^Semble,  that  quo  warranto  is  the  only 
mode  of  procedure,  where  it  is  sought  to 
remove  from  office  an  alderman  who  has 
become  by  statute  disentitled  to  sit  and 
vote,  where  no  other  relief  is  asked. 
Goughlan  an^  Mayo  v.  Victoria  Oorporar 
tion,  SBJCR.  57. 


RAILWAY. 
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II.  Eights    and    Duties    Under   Private 
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I.  Liability   of  Shaeeholdees. 

1»  Tramway.] — A  tramway  company  is 
a  railway  within  tlie  meaning  of  the  British 
Columbia  Kail  way  Act,  and  the  .provisions 
relating  to~  the  liability  towards  creditors 
of  the  holders  of  shares  not  fully  paid  up 
•  apply  to  shareholders  in  tramway  com- 
panies. Edison  General  Electric  Co.  v. 
Edmonds,  4  B.C.B..  354. 

2.  Enforceinent.]  —  It  is  questionable 
whether  sec.  38  "of  the  British  Columbia 
Railway  Act,  1890,  providing  that  every 
shareholder  shall  be  individually  liable  to 
the  creditors  of  the  company  for  the  debts 
of  the  company  to  an  amount  equal  to  the 
amount  unpaid  on  the  shares, held  by  him, 
can  be  worked  out  in  any  other  way  than 
by  a  vrinding-up  of  the  company  and  the 
making  of  calls  on  the  contributories. 
Edison  General  Electric  Co.  y.  Edmonds,  4 
B.C.K.  354. 


II.  Eights  and  Duties  Undee  -Peivatb 
Acts. 

A.  British   Coljimbia  Electric  Railway 
Company,  Limited. 

1.  Agreement  between  street  railway 
company  and  municipality — ^Whether  com- 
pany compelled  to  operate  to  city  limits 
extended  after  agreement  made  —  B.  C. 
Statutes  1890,  ^.  52,  and  1894,  sec.  63.] 
— The  promoters  of  a  street  railway  com- 
pany entered  into  an  agreement  with  the 
city  in  1888,  and  agreed  to  run  cars  along 
Douglas  Street  to  the  northern  boundary  of 
the  city  limits.  They  became  incorporated 
as  a  joint  stock  company,  and  in  1890 
obtained  a  charter  authorizing  the  construc- 
tion of  tramways  connecting  the  country 
districts  with  the  city  system,  and  in  pur- 
suance of  the  new  powers  continued  the 
Douglas  Street  tramway  northerly  along 
the  Saanich  Road.  Traffic  on  this  exten- 
sion was  discontinlied  in  1898,  because  it 
did  not  pay.  In  1892,  the  city  limits  were 
extended  so  as  to  include  a  portion  of  the 
Saanich  Road  on  which  the  tramway  had 
been  built.  In  1894,  the  eompanj^  obtained 
a  private  Act  for  the  consolidation  and 
confirmation  of  its  rights,  powers  and 
privileges  and  ratifying  the  agreement  of 
1898,  between  the  city  and  the  original  pro- 
moters:— Held,  in  an  action  for  a  declara- 
tion that  the  company  was  bound  to  operate 
its  tram  system  along  Douglas  Street  to 
the  extended  city  limits,  that  the  company 


was  not  bound  to  do  so.  Yates  v.  B.  C. 
Electric  RaMway  Company,  Limit'ed,  7 
B.C.R.  323. 

2.  Limitation  of  action.] — The  staiu- 
tory  exemption  as  to  limitation  of  actions 
provided  by  sec.  60  of  the  Consolidated  Rail- 
way Company's  Act,  1896,  does  not  enure 
to  the  benefit  of  the  British  Columbia  Elec- 
tric Railway  Company's  operations  as  car- 
ried on  in  the  City  of  Victoria.  Crompton 
V.  British  Columbia  Electric  Railway 
Company,  lAmited,  14  B.C.R.  •224. 

3.  Limitation  of  action.] — The  limita- 
tion of  time  for  bringing  actions  provided 
by  sec.  60  of  the  Consolidated  Railway 
Company's  Act  (S.B.C.  59,  Vict.  c.  55),  has 
no  application  to  an  action  brought 
against  the  company  for  breach  of  duty  as 
a  carrier.  Trawford  v.  British  Columbia 
Electric  RmVway  Compaq,  18  B.C.R.  132; 
49  S.C.R.  470. 

4.  Limitation  of  actions.] — The  British 
Columbia  Electric  Railway  Company  having 
acquired  the  property,  rights,  contracts, 
privileges  and  franchises  of  the  Consoli' 
dated  Railway  and  Light  Company  under 
the  provisions  of  The  Consolidated  Railway 
Company's  Act,  1896  (59  Viet.  c.  55,  B.C.), 
is  entitled  to  the  benefit  of  the,  limitation 
of  actions  provided  by  sec.  60  of  that 
statute.  Crompton  v.  British  GoVumbia 
Electric  Railway  Company,  14  B.C.R.  224; 
43  S.C.R.  1. 

5.  Injury  by  electric  wire.] — ^The  limita- 
tion so  provided  applies  to  the  case  of  a 
minor  injured  while  residing  in  his  mother's 
house,  by  contact  with  an  electric  wire  in 
use  there  under  a  contract  between  his 
mother  and  the  company.     Ibid. 

6.  Limitation  of  action.] — ^The  limita- 
tion section  in  the.  Consolidated  Railway 
Company's  Aet  (sec.  60),  does  not  apply  to 
an  action  brought  under  the  Families' 
Compensation,  Aet.  Gentile  v.  British  Col- 
umbia Electric  Railway  Company,  18  B.C.R. 
307;   1914,  A.C.  1034. 

7.  Limitation  of  action.]  —  Deceased,  a 
workman  employed  by  the  defendant  Cook 
on  a  contract  work  for  the  defendant  com- 
pany, was  instantly  killed  by  coming  in 
contact  with  a  live  wire.  The  accident 
occurred  on  the  6th  of  August,  1904,  and 
the  writ  in  the  action,  brought  under 
the  provisions  of  Lord  Campbell's  Act, 
was  issued  on  the  15th  of  July,  1905. 
Defendant  company  set  up,  as  a  bar  to  the 
action  as  against  them,  sec.  60  of  their  Aet 
of  incorporation,  which  limits  the  time  to 
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six  months  within  which  an  action  may  be 
brought  against  them  for  any  damage  or 
injury  sustained  by  reason  6i  the  tramway 
or  railway,  or  works  or  operations  of  the 
company  :'=^Held,  that  Lord  Campbell's 
Act  is  a  special  Act;  creating  a  special 
cause  of  action;  and  this  special  cause  of 
action,  so  Specially  provided  for,  does  not 
come  within  the  scope  of  a  general  limita- 
tion clause  in  a  private  Act,  passed  for  the 
benefit  of  a  private  corporalijon.  Qreen  v. 
The  British  Columbia  Electric  Railway 
Company,  lArmted,^  and  Edward  Ooolc,  12 
B.C.R.  19«i 

8.  Limitation  of  action.] — ^Lor-d  Camp- 
bell's Act  gives  a  limitation  of  twelve 
months  within  which  an  action  for  damages 
caused  by  the  death  of  a  relative  may  be 
brought,  so  that  the  Tfrrit  here  was  issued 
in  ample  time  to  comply  with  that  statute. 
But  in  the  defendant  Company's  Act  o* 
Incorporation,  a  limitation  of  six  months  is 
set  for  bringing  actions  to  recover  'damages 
incurred  by  reason  of  the  tramway  or  rail- 
way or  works  or  operations  of  the  company. 
Per  Irving,  J.A. :  The  limitation  in  the  com- 
pany's _,  statute  was  not  applicable.  Per 
Martin,  J.A.:  The  sectioij  was  applicable 
and  the  action  was  theref9re  barred. 
McDonald  v.  British  Columbia  Electric  Bail- 
way,  16  B.C.R.  386.  I 

9.  Limitation  of  action,]  - — The  action 
was  brought  under  the  Families  Compensa- 
tion Act,  R.S.B.C.  1911,  0.  82,  under  sec.  5 
of  w;hieh  all  actions  must  be  brought  within 
one  year  from  the  death  of  deceased.  The 
accident  happened  on  the  7th   oit  October, 

1911,  an4  the  action  was  brought  in  Jupe, 

1912.  The  defendants  set  up  as  a  bar  to 
the  action  as.  against  them  sec.  60  -of  their 
Act  of  Incorporation;  which  limited  the  time 
to  six  months  within  which  an  action  may 
be  brought  against  theni  for  any  damage  or 
injury  sustained  by  reason  of  the  tramway 
or  railway  or  works  or  operation,s  of  the 
Company: — ^Held,  that  the  provisions  of  the 
Families  Compensation  Act  do  not  come 
within  thte  scope  of  the  Consolidated  Bail- 

_way  Company's  Act,  1896,  and  th?,t  the 
plaintiff  had  therefore,  under  sec.  5  of  the 
Families  Compensation  Act,  one  year  from 
the  death  of  the^  deceased  within  which  to 
bring  the  action.  Oentile  v.  British  Colum- 
bia Electric  Railway,  18  B.C.R.  307. 

10.  Limitation  of  action.  ]^^Plaintiff,  on 
the  26th  of  December,  1903,  was  injured  on 
defendants'  tramway  in  Vancouver,  in  step- 
ping off  a  movable   platform  provided  by 


defendants  for  the  accommodation  of  pas- 
sengers transferring  at  one  of  the  junctions. 
The  platform  was  necessary  to  enable  pas- 
sengers to  alight,  owing  to  the  height  of  the 
car  steps  a:bove  the  surface  of  the  street, 
and  was  so  placed  that  there  was  very  close 
to  it,  and  not  easily  observable  by.passen-. 
gerSvleaving  the  car,  a  large  hole,  into  which 
plaintiff  stepped,  severely  injuring  her  knee. 
On  the  24th  of  December,  1904,  she  brought 
an  actio^n  to  recover  damages  for  her  injur- 
ies. Defendant  Company  set  upj  inter  alia, 
sec.  60  of  their  Act  of  Incorporation,  c.  55 
of  the  Statutes  of  British  Columbia,  1896, 
which  enacted  that  "all  actions  or  suits,  for 
indemnity  sustained  by  reason  of  the  tram- 
way or  railway,  or  the  worki  or  operations 
of  the  Company,  shall  be  commenced  within 
six  months  next  after  the  time  when  such 
supposed,  damage  was  sustained": — ^Held, 
that  the  words  "by  reason  of  the  tramway 
or  railway  or  the  works  or  operations  of  the 
Company,"  should  be  read  separatihi,  as 
describing  different  branches  of  the  Com- 
pany's undertaking,  and  that  the  section 
does  not  Tipply  to  a  case  like  that  at  bar, 
which  was  based  on  the  defendant  Com- 
pany's duty  to  carry  the  plaintiff  safely. 
Sayets  V.  The  British  Columbia  Electric 
Railway  Company,  Limited,  12  B.C.R.  102. 

11.  Point  Grey  bye-law.]— The  agree- 
ment of  the  Corporation  of  Point  Grey  with 
the  Company  for  the  use  of  the  streets,  and 
the  bye-law  authorizing  jt,  did  not  amount 
to  a  charter  granting  a  franchise  so  as  to 
require  the  assent  of  the  electors.  Stewart 
v.  British  Columbia  Electric  Railway  Com- 
pany,  16  B.C.R.  374;    1913,  A.C.  816. 

12.  Construction  of,  statute.]  — Where 
there  was  a  ^repugnancy  between  the  Con- 
solidated Railway  Act,  1896,  and  the  Muni- 
cipal. Clauses  Act,  1896,  the  former,  being 
the  later  chapter  of  the  statutes  for  that 
year,  must  prevail*.  Stewart  v.  British 
Colujnbia  Electric  Railway  Company,  16 
B.C.R.  374;    1913,  A.C.»816. 


B.  Gafiadian  Pacific  Railway  Company. 

1 .  Canadian  -Pacific  Railway  —  Powers 
of  charter — Expropriation.] — On  -the  "con- 
struction of  the  Canadian  Pacific  Railway 
Act,  1881 : — Held,  that  the  construction  of 
the  Canadian  Pacific  Railway  from  Port 
Moody  to  Coal  Harbour  and  English  Bay 
clearly  comes  within  the  powers  of  the  Com- 
pany under  their  Act  of  Incorporation,  and 
carries  with  it,  as  incident  thereto,  the  right 
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of  appropriation  of  land  (necessary  for  its 
construction),  in  the  mode  provided 
for  by'  the  Consolidated  Railway  Act 
of  1879.  It  is  immaterial  whether  the  por- 
tion so  constructed  be  called  an  extension 
or  a  branch,  sub-sees.  17  and  19  of  sec.  7 
of  the  Consolidated  Railway  Act,  1879, 
being  inapplicable.  It  can  come  within  the 
1 4th  paragraph  of  the  contract,  and,  as  a 
branch,  is  fully  authorized  by  the  15th  sec- 
tion of  the-  company's  Act.  The  OcmaMcm 
Pddfio  Roiihoay  Gompany  v.  Major,  1 
B.C.R.,  Pt.  11.,  287;    13  S.C.R.  233. 

2.  Canadian  Pacific  Railway — ^Terminus 

of.] — ^Held,  on  the  construction  of  the  Can- 
adian Pacific  Railway  Act,  1881,  and  the 
contract  and  charter  incorporated  there- 
with: 1.  That  Port  Moody  is  thereby  con- 
stituted the  western  terminus  of  the  Cana- 
dian Pacific  Railway.  2.  That  sub-sec.  19 
of  see-.  7  pf  the  Railway  Consolidated  Act, 
1879,  forbidding  thfr  extension  of  any  line 
beyond  the  terminus  is,  by  sec.  18  of  the 
company's  charter,  imported  into  the  Act  of 
1881,  and  is  not  inconsistent  with  the  gen- 
eral, power  of  the  company,  given  by  such 
last  mentioned  Act,  to  constrjict  branches 
from  any  point  along  their  -line  to  any  other 
point  in  Canada.  3.  That-  the  company  has 
no  power  to  take  lands  for  any  purposes  not 
authorized  by  some  Act  of  Parliament,  and 
therefore,  no  power-to  interfere  with  or  con- 
struct a  line  on  the  plaintiff's  lands,  which 
were  all  to  the  westward  of  Port  MOody. 
Edmonds  and  others  v.  The  Cwnadian  Pacific 
Railway  Company,  1  B.C.R.,  Pt.  II.,  272. 

3.  Canadian  Pacific  Railway — ^Terminus 
of — Power  to  construct  beyond.] — On  the 

construction  of  the  Canadian  Pacific  Rail- 
way Act,  1881,  and  the  contract  and  char- 
ter incorporated  therewith: — ^Held,  by  the 

.  Divisional  Court:'  1.  That  Port  Moody  is 
thereby  constituted  the  western  terminus  of 
the  Canadian  Pacific  Railway.  2.  That  sub- 
sec.  19  of  sec.  7. of  the  Railway  Consolidated 
Act,^  1879,  forbidding  the  extension  of  any 
line  beyond  the  terminus  is,  by  sec.  18  of 
the  company's  charter,  imported  into  the 
Act  of  1881,  and  is  not  inconsistent  with  the 
general  power  of  the  :company,  given  by  such 
last  mentioned  Act,  to  construct  branches 
from  any  point  along  their  line  to  any  other 
point  in  Canada.  That  the  company  has  no 
power  to  take  lands  for  any  purposes  not 
authorized  by  some  Act  of  Parliament,  and, 

-therefore,  no  power  to  interfere  with  or  con- 
struct a  line  on  the  plaintiff's  lands,  which 
were  all  to  the  westward  of  Port  Moody:— 


Held,  that  wherever  the  provisions  of  the 
Consolidated  Railway  Act,  1879,  were  incon- 
sistent with  or  contrary  to  the  provisions 
of  the  Canadian  Pacific  Railway  Act,  the 
former  were,  as  to  the  undertaking  carried 
under  the  latter  Act,  to  be  inoperative.  The 
Canadian  Pacific  Roflmay  Oompamy  v. 
Edmonds  amd  others,  1  B.C.R.,  Pt.  II.,  295. 

4.  Application  of  Railway  Act.] — In  an 
action  for  damages  caused  by  sparks  from  a 
railway  engine,  the  R,ailway  Company 
claiined  the  benefit  of  see.  2T  of  the  Con- 
solidated Railway  Act,  18^9,  which  was 
incorporated  into  their  charter  by  Parlia- 
ment. Said  sec.  27  provides,  in  part,  that 
all  suits  for  indemnity  for  any  damage  or 
injury  sustained  by  reason  of  the  Railway 
shall  be  instituted  within  six  months  next 
after  the  time  of  such  supposed  damage  sus- 
tained;— Held,  that  by  virtue  of  sec.  20  of 
the  Interpretation  Act  (Dominion),  the 
Railway  Act,  1903,  applies  to  the  Canadian 
Pacific  Railway.  The  'Northern  Counties 
Investment  Trusty  lAmited  v.  The  Canadian 
Pacific  Bailway_  Compamy,  13  B.C.R.  130. 

5.  Foreshore.]  — Sec.  18  (a)  of  the 
respondent's  incorporating  Dominion  Act 
( 44  Vict.,  c.  1 )  is  not  controlled  by  the  Con- 
solidated Ra.ilway  Act,  1879,  and  applies  to 
Provincial  as  well  as  Dominion  Crown  lands. 
Power  given  thereunder  to  appropriate  fore- 
shore includes  a  power  to  obstruct  any  right 
of  access  previously  existing  across  it. 
Attorney-General  for  British  Columbia  y. 
Canadian  PadfiiC  Railway  Compamy,  '  11 
B.C.R.  289;    1906,  A.C.  204. 

6.  Foreshore — Crown  grant  of-^ — ^Public 
way — Plan — Registration  of — ^Registering 
plan  showing  public  street  — -  Who  can 
dedicate.] — In  1881,  by  letters  patent  under 
the  great  seal,  and  issued  pursuant  to 
statute  Qf  Canada,  49  Vict.,  o.  1,.  sec.  18a, 
and  having,  by  sec.  2,  the  force  of  an  Act  of 
Parliament,  plaintiffs  were  granted  the 
right  to  "take,  use  and  hold  the  beach  and 
land  below  high  water  mark  in  any  navi- 
gable water,  gulf,  or  sea,  to  such  extent  as 
shall  be  required  by  the  company  for  its 
railway  and  other  works,  as  shall  be  exhib-- 
ited  upon  a  map  or  plan  thereof  deposited 
in  the  ofiBce  of  the  Minister  of  Railways." 
In  November,  1885,  plaintiffs  deposited  a 
plan  of  the  townsite  of  Vancouver,  and 
made  sales  of  lots  by  it,  such  plan  showing 
a  street.  Gore  Avenue;  opening  at  right 
angles  upon  the  foreshore  of  Vancouver 
Harbour  at  the  point  in  question.  In 
March,  1886,  plaintiffs  deposited  in  the  oflloe 
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of  the  Minister  of  Railways,  a  plan  exhibit- 
ing that  they  required  for  their  railway  and 
works  all  the  land  below  high  water  mark 
along  the  shore  line  at  the  point  in  ques- 
tion; and  they  afterwards  constructed  their 
line  of  railway  upon  an  embankment  along 
such  foreshore  about  half  way  between  high 
and  low  water  mark,  in  such  manner  as  to 
,  cut  ofif  public  access  to  the  sea  by  way  of 
the  street.  In  May,  1892,  defendants  pro- 
posed to  run  Gore  Avenue  across  the 
plaintiff's  railway  embankment,  and  to  con- 
tinue the  street  as  a  wharf  to  deep  water, 
and  for  that  purpose  commenced  an  embank- 
ment,, to  rim  across  the  foreshore  and 
plaintiff's  embankment.  Plaintiffs  there- 
upon obtained  an  injunction  restraining 
such  proceedings.  Upon  motion  after  the 
trial  for  judgment: — ^Held,  dissoMng  the 
injunction  and  dismissing  the  action:  1. 
That  the  registration  of  their  townsite  plan 
in  November,  1S85,  operated  at  a  dedication 
by  plaintiffs  of  a  public  way  over  the  fore^ 
shore^  from  the  foot  of  Gore  Avenue,  shown 
as  opening  upon  it,  and  as  an  estoppel 
against  their  setting  up  their  subsequently 
acquired  rights  over  the  foreshore  against 
such  public  right  of  way.  2.  That  if 
plaintiffs,  in  1886,  acquired  any  title  to  the 
foreshore  inconsistent  with  such  public  right 
of  way,  such  title  fed  the  estoppel.  3.  A 
public  right  of  way  is  extinguished  by  Act 
of  Parliament  only  by  express  words,  or 
where  it  clearly  authorizes  the  doing  of  a 
thing  which  is  physically  inconsistent  Tyith 
the  continuance  of  such  right,  and- see.  l8a, 
supra,  does  not  do  so.  4.  The  Crown  was  a 
necessary  party  to  the  action.  Upon  appeal 
to  the  Full  Court: — Held,  giving  judgment 
for  plaintiffs,  and  reinstating  and  continu- 
ing the  injunction;  1.  The  plaintiffs'  right 
to  occuf)y  the,  foreshore  under  sec.  18a, 
supra,  was  exclusive.  2.  There  was  no  dedi- 
cation by  plaintiffs  by  the  registration  of 
their  map  of  1885,  as  there  can  be  no  dedi- 
eg,tion  except  by  owners  of  the  soil.  3. 
,  There  is  no  power  of  dedication  where  there 
is  no  power  to  alienate.  The  CarwMam 
Pacific  Rmlway  Company  v.  The  City  of 
Vancouver,  2  B.C.E,.  306;    23  S.C.R.  1. 


C.  Esquimau  and  Na/naimo  Railway 
Company. 

1.  Vancouver  Island  Settlers'^  Rights 
Act  —  Construction.]  —  The  Vancouver 
Island  Settlers'  Eights  Act,  1904,  directed 
that    a   grant    in   fee    simple'  without    any 


reservation  as  to  mines  or  minerals  should 
be  issued  to  settlers  therein  defined,  and 
thereunder  a  grant  was  made  to  the  defend- 
ant of  the  lot  in  suit.  By  an  Act  (47  Vict;, 
c.  14),  land  which  included  the  said  lot  had 
been  granted,  with  its  mines  and  minerals, 
to  the  Dominion  Government  in  aid  of  the 
construction  of  the  plaintiff's  railway,  and 
in  1887  had  been  by  it  granted  to  the 
plaintiff  under  the  provisions  of  a  Domin- 
ion Act  passed  in  1884: — Held,  that  the  Act 
of  1904,  on  its  true  construction,  legalized 
the  grant  thereunder  to  the  defendant,  and 
superseded  the  plaintiff's  title.  EsqmmMt 
and  NamaAmo  Railway  Com^cmy  v.  Mc- 
Gregor, 12  B.C.K.  257;    1907,  A.C.  462. 

2.  Right  of  pre-emption  by  agricul- 
tural, ,  settler.  J  —  Where  the  appellant 
claimed  as  "an  actual  settler  ior  agricul- 
tural purposes"  that  by  sec.  23  of  thfe  Island 
Railway  Act  (47  Vict.,  c.  14)  he  was. 
entitled  to  a  right  of  pre-emption  over  cer- 
tain lands  included  in  a  Government  grant 
for  the  purpose  of  the  respondent  railway, 
and  it  appeared  that  the  land  in  question 
had,  prior  to  the  Act,  been  reserved  as  a 
townsite,  it  was  held  that  a.  settler  means  a 
person  entitled  to  record  land  under  the 
Land  Act,-  1875,  by  reason  of  compliance 
with  its  provisions;  that  the  Act  did  not 
apply  to  reserved  lands;  that  no  new  right 
of  pre-emption  wias  given,  nor  was  the  word 
settler  used  in  any  new  sense;  that,  only 
"imreserved  and  unoccupied  lands"  could  be 
pre-empted  uiider  the  Land  Act;  and  that 
the  appellant  had  not  entered  upon  the 
lands  as  an  "actual  settler  for  agricultural 
purposes,"  but  had  entered  with  express 
notice  that  the  lands  were  not  open  for  set- 
tlement;' and  that  therefore  the  appellant 
was  not  ,within  the  Act.  Boggan  V.  Esqui- 
mau amd  Nanaimo  Raihoay  Company,  20 
S.C.R.  235;    1894,  A.C.  429. 

3.  island     Railway     Act  —  Precious 

metals. ]-^By- sec.  3  of  ^;he  Island  Railway 
Act  (47  Vict.,  c.  14),  land  was  grauted  to 
the  Do^iinion  Government,  predecessors  in 
title  to  the  railway  company,  "including  all 
mines,  minerals,  and  substances  whatever 
thereupon,  therein  and  thereunder": — Held, 
in  an  action  for  wrongful  ejectment  by  the 
holder  of  a  free  miners'  certificate  under  the 
Placer  Mining  Act  (54  Vict.,  c.  26),  that  he 
was  entitled  to  mine  for  gold  and  other 
precious  metals,  the  above  words  not  being 
sufficiently  precise  to  transfer  to  the  rail- 
way company's  predecessors  in  title  the 
right  of  the  Provincial  Legislature  to  admin- 
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ister  the  precious  metals  in  the  lands 
assigned.  Bambridge  v.  Esqmmalt  and 
Nanaimo  Railway  Oompamy,  4  B.C.B.  181; 
1896,  A.C.  561. 


III.    CONSTBUOTION    AND   OPEBA.TION. 

A.  Injurious  Affeotion. 

Release  of  cUums  for  injurious  affec- 
tion.]— Where  a  company  with  statutory 
authority  to  construct  a  tramway  acquires 
a  strip  of  land  from  the  plaintiff,  who  there- 
upon grants  a  release  fpr  all  damages  which 
he  might  sustain  by  reason  of  the  construc- 
tion and  operation  of  the  tramway,  the 
general  language  of  the  release  will  be  con- 
strued so  as  to  restrict  it  to  the  matters  in 
regard  to  which-  it  has  been  granted  with 
reference  to  the  proper  exercise  of  the 
powers  of  the  company  and  not  so  as  to 
apply  to  injuries  occasioned  by  the  com- 
pany's negligence.  Hounsome  v.  The  Van- 
couver Power  Co.,  18  B.C.K  81;  49  S.C.K. 
430. 


B.  lAaUUty  to  Liens  for  Work  Done. 

Mechanic's  lien — Stat.  B.  C.  1891, 
c.  23 — ^Whether  lien  given  by  for  work 
done  on  a  railway  ■- —  Whether  statute 
applicable  to  a  railway  within  the  exclu- 
sive legislative  authority  of  the  Dominion 
— Conflict  of  laws.]-^The  Mechanics'  Lien 
Act,  1891,  British  Columbia,  c.  23,  see. 
8:  "Every  mechanic's  lien  shall  absolutely 
cease  after  the  expiration  of  thirty-one 
days  after  the.  work  shall  have  been  com- 
pleted, etc.,  unless  vin  the  meantime  the 
person  claiming  the  lien  shall  file  .... 
an  affidavit  ....  stating  in  substance 
(c)  the  time  when  the  work  was  finished  or 
discontinued  .  .  .  which  affidavit  shall 
be  received  and  filed  as  a  lien  against  such 
property,  interest,  or  estate.  The  Regis- 
trar-General, District-Registrar  and  every- 
Govemment  Agent  shall  be  supplied  with 
printed  forms  of  such  affidavits  in  blank, 
which  may  be  in  the  •form  or  to  the  effect 
of  Schedule  'A'  to  this  Act,  and  which  shall 
be  supplied  to  every  person  requesting  the 
same  and  desiring  to  file  a  lien."  The  form 
of  affidavit  in  Schedule  "A"  had  the  clause: 
"That  the  work  was  finished  or  discontinued 

on  or  about  the day  of   " 

Per  Spinks,    Ck).   J.,   discharging  the  lien: 
That  an  affidavit  stating  the  time  when  the 


work  was  finished  as  "on  or  about/'  etc., 
was  insufficient.  Upon  apgeal  to  the 
Supreme  Court,  the  Court  expressed  no 
opinion  as  to  the  correctness  of  the  ruling 
of  the  learned  County  Court  judge,  but 
declined  to  maintain  his  judgment  on  that 
ground.  Per  Crease,  J.:  The  requirements 
of  the  various  sections  of  the  Dominion 
Acts  governing  the  railway  in  question  are 
so  at  variance  with  the  recognition  of 
mechanics'  liens  thereon  under  a  Provincial 
statute  that  it  is  impossible  for  the  two  to 
stand  together,  and,  therefore,  the  Domin- 
ion legislation  must  prevail.  Per  McCreight, 
J.:  The  language  of  the  Mechanics'  lien 
Aeti  British  Columbia,  1891,  sec.  4,  is  insuf- 
ficient to  confer  a  lien  upon  a  railway  in 
respect  of  work  done  thereon.  The  provi- 
sions of  the  Act  as  to  the  priority  of 
mechanics'  liens  upon  the  property' charged 
being  inconsistent  with  the  provisions  of 
the  Dominion  Railway  Act,  1888,  as  to  the 
priority  of  mortgages  upon  railways,  it 
is  to  be  inferred  that  the  Provincial  Legis- 
lature did  not  intend  the  Act,  and  it  is  not 
to  be  construed,  to  apply  to  railways  within 
the  control  of  the  Dominion  Parliament. 
Larsen  v.  Nelson  amd  Fort  8heppa/rd  Bail- 
way  Oompam/y,  4  B.O.R.  151. 


G.  Intersecting  Lines  of  Different 
Companies. 

Order  of  Railway  Committee  of  Privy 
Council.]  — The  defendant  company  had 
obtained  from  the  Railway  Committee  of 
the  Priyy^Council  an  order  permitting  it  to 
cross  the  Canadian  Pacific  Railway  track. 
Pending  an  appeal  by  the  Canadian  Pacific 
Railway  Company  from  the  order  to  the 
Full  Cabinet,  the  defendant  company  pro- 
ceeded to  lay  the  crossing,  and  the  Canadian 
Pacific  Railway  Company  applied  for  an 
injunction  :-T-Held,  that  defendant  company 
was  not  exceeding  the  terms  of  the  order, 
which  was  binding  on  the  Court  until 
reversed  on  appeal  to  a  competent  authority, 
and  therefore  an  injunction  could  not  be 
granted.  Before  laying  a,  crossing  notice 
should  be  given  of  the  time  at  which  it  is 
intended  to  commence  the  work.  Failure 
by  a  company  to  give  such  notice  consti- 
tutes good  cause  for  depriving  it  of  the  costs 
of  successfully  resisting  a  motion  for  an" 
injunction.  Ca/nadian  Pa(Afic  Railway  Com- 
pany V.  Yamcouver,  Westminster  and  Yukon 
Railway  Company,  10  B.C.R.  228. 
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D.  Fencmg. 


1.  Ultra^vires.] — ^The  provisions  in  the 
Cattle  Protection  Act,  1891,  as  amended  in 
1895,  to  the  effect  that  a  Dominion  railway 
company,  unless  it  erects  proper -fences  xm 
its  railway,  shall  be  responsible  for  cattle 
injured  or  killed  thereon,  is  ultra  vires. 
Madden  y.  Nelson  and  Fori  Sheppard  Rail- 
way Company,  5  B.C.B,.  541 ;   1899,  A.O.  626. 

2.  Duty  to.] — ^Plaintiff's  animals  were 
kilted  on  defendants'  track,  the  right  of  Tiyay 
of  which  passed  in  front  of  his  land.  There 
was  no  fence  erected  on  this^portion  of  land,  i 
either  by  the  railway  company  or  plaintiff. 
The  north  end  of  ;the  plaintiff's  ranch  was 
within  800  yards  of  the  municipal  limits  of 

•  Fernie.  There  were  about  two  acres  of  the 
ranch  with  a  frontage  of  450  feet  on  the 
right  of  way,  and  about  250  feet  Off  was  an 
enclosure  used-  as  a  goat  pen,  about  20  by 
30, feet.  There  was'  also  a  potato  patch  of 
about  three-quarters  of  an  acre,  and  a  move-- 
able  fence  separating  this  patcti  from  a 
grassy  portion.  This,  together  with  a  piice 
of  fencing  alon^  a  waggon,  road,  but  not 
reaching  the  right  of^  way  by  some  225  feet, 
was  tlie  only' fencing  on  the  ranch.  There 
was  evidence  of  scattered  places  in  the 
vicinity,  some  being  fenced  and  others  not, 
but  with  unfenced  and  unoccupied  land 
intervening:— Heldj  that  as  the  land  in 
question  per  se  could  ^not  be  classed  as  a 
settled  or  inclosed  locality,  there  was  no 
Obligation  on  the  Company  to  fence  its  right 
of  way  in  the  absence  of  an  order  from  the 
Board  of  Railway  Commissioners  to  do  so; 
and  that  their  contiguity  to  the  limits  of 
an  incorporated  town  did  not  constitute  the 
lands  a  portign  of  ^^  settled  locality  of 
such  town.  Having  regard  to  the  powers 
given  the  Board  of  Railway  Commissioners 
by  sec.  254  of  the  Railway  Act,  and  par- 
ticularly the  language  of  sub-sec.  4,  the 
word  "locality"  must  be  construed  without 
reference  to  the  proximity  of  town  limits. 
Cortege  v.  The  Canadian  Paoifio  Railway 
Company,  13  B.C.R.  322. 

3.  Farm  crossing.] — Plaintiff's  mare  and 
colt  strayed  from  his  ya^d  on  to  the  public 
road,'  and  reached /the  track  of  defendant 
Company,  presumably  at  a  place  called  Mor- 
ton's crossing.  The  mare  was  overtaken 
by  a  train  and  killed  as.  she  was  running 
towards  the  crossing.  This  was  a  farmer's 
crossing,  Which,  under  the  statute,  should 
have  a  gate  on  each  side.      There  was  no 

'  gate  or  fence  on  the  west  side  of  the  cross- 
ing, by  which  the  animal  was  presumed  to 


have  reached  the  track  from  the  public 
rpad,  but  there  was  a  cattle-guard  (over 
which  the  animals  crossed)  put  there  by 
agreement  with  Morton.  Plaintiff  was  not 
an  adjoining  owner: — Held,  that  Morton's 
crossing  being  a  farm  and  not  a  public 
crossing,  the  statute  required  that  it  be 
either  fenced  off  or  provided  with  gates  on 
both  sides;  and  that  the  placing  of  the  • 
cattle-guard  did  not  relieve  the  Company. 
frpm  its  obligation  to  provide'  a  fence  or 
gate,  on  the  west  side  of  the  crossing.  Ooen 
V.  The  New  Westminster  Southern  Rail/way 
Company,  12  B.C.R.  419. 

4.  Barbed  wire  fence — ^Whether  inher. 
ently  dangerous.] — The  company  main- 
tained along  its  line  of  railway  a  barbed 
wire  bound.ary  fence,  without  any  pole, 
board  or  other  capping  connecting  the  posts. 
Plaintiff's  horse,  picketed  ,  in  their  field 
adjoining,  became  frightened  from  some 
e^use  unexplained,  and  ran  into  the  fence, 
receiving  injuries  on  account  of  which  it 
had  to  be  killed: — H^ld/that  the  fence  was 
not  inherently  dangerous,  and  therefore  the 
company  was  not  liable. '  The  test  is  whether 
the  fence  is  dangerous  to  ordinary  stock 
under  ordinary  conditions,,  and  not  whether 
it  is  dangerous  to  a  bolting  horse.  Plath  and 
Ballard  v.  TheChrand  Forks  and  Kettle  Val- 
ley Railway  ^Company,  10  B.O.R.  299. 


B.  Crossings. 

1.  Right  to.] — In  1910  plaintiff,  by 
absolute  conveyance,  sold  a  strip  of  land  to 
defendants  for  a  right  of  way.  By  the 
Railway  Act,  R.S.KC.  1911,  e.  194,  it  was 
enacted  that  where  land  is  severed  by  a  rail- 
way, the  company  shiill  provide  a  cross- 
ing:—IJeld,  that  the  subsequent  enactment 
gave  the,  plaintiff  no  right  to  a  crossing. 
Hounsome  v.  Vancouver  Power  Company, 
Limited,  18  B.C.R.  81. 

2.  Maintenance  of  ways.]  —Where  a 
railway  company  had  the  right  under  the 
statute  to  construct,  maintain  and  operate 
a  street  railway  along  and  over  certain 
highways  and  bridges  in  a  municipality, 
and  in  one  of  the  Bridges  over  which  the 
company's  line  ran,  which  had  been  de- 
stroyed, the  municipality  commence(^  the 
construction  of  a  new  bridge  of,  insufficient 
strength  to  carry  the  rails  and  cars,  it  was 
held  that  the  company  was  merely  a 
grantee  of  a  right  of  way,  and  had  no  right 
to  coftipel  the  construction  of  a  bridge  of. a 
strength    sufficient    for    its    own   particular 
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purposes.      Cons.  By.   Co.  v.  City  of  Vic- 
toria, 5  B.C.R.  266. 


F.  Moving  in  Reverse  Direction  in  City, 
Town  or  Village. 

Definition  of  train.] — Plaintiff,  on  the 
occasion  in  question,  had  driven  across  the 
tracks  after  having  been  delayed  by  a  train, 
and  on  returning  found  four  dead,  or  unat- 
tached, cars  in  his  way.  He  diverted  from 
the  regular  crossing  in  order  to  pass  behind 
the  cars.  As  he  did  ^o,  a  train  backed 
down  on  and  coupled  with  these  cars,  mov- 
ing them  so  that  they  struck  the  plaintiff's 
vehicle,  threw  him  out,  and  caused .  injuries 
which  may  prevent  his  being  able  to  walk^ 
The  jury  found  in  favour  of  the  defendant 
Company  in  a  general  verdict,  and  plaintiff 
appealed: — ^Held,  granting  a  new  trial,  that 
the  trial  judge  should  have  drawn  the  atten- 
tion of  the  jury  to  the' provisions  of  sec.  100 
of  the  Railway  Act,  R.S.B.C.  1897,  c.  163, 
which  imposes  upon  the  Company  the  duty 
of  stationing  a  man  on  the  rear  car  of  any 
train  moving  in  a  reverse  direction  in  any 
city,  town  or  village,  to  warn  persons  stand- 
ing on  or  crossing  the  track ; ,  and  also  that 
the-jury  should  have  been  given  a  definition 
-  ,of  what  constitutes  a  "train."  Eelson  v. 
Morrissey,  Fernie  and  Michel  Railway  Com- 
pany, 17  B.CR.^  65. 


0.  Injuries  to  Persons  On  or  Near  Track: 
Licensees :    Trespassers. 

1.  Coal  train  —  Travelling  without 
ticket.] — The  plaintiff's  intestate  had  a 
contract  with  the  defendant  company  to 
repair  a  bridge,  and 'the  jury  found,  inter 
alia,  that  he  went  thither  on  such  btisiness 
on  a  coal  train  without  any  ticket,  but  with 
the  consent  of  the  officer  in  charge,- and  that 
the  latter  had  no  authority,  unless  by  cus- 
tom, to  allow  the  deceased  to  travel  on  the 
train: — Held,  that  the  findings  were  incon- 
clusive, and  that  there  should  be  a  new 
trial.  Nightingale  v.  Union  GolUery  Co., 
8  B^C.E.   134. 

2.  Tramway  —  Invitation  to  alight  — 
Passenger  travelling  on  pass.]  —  Special 
tickets  at  reduced  rates  were  issued  by  the 
defendant  company  to"  persons  living  along 
the  line,  and  one  was  held  by  W.,  limited  to 
the  use  of  himself  and  the  members  of  his 
faihily  between  Vancouver  and  Central  Park 
Station.  The  plaintiff,  who  lived  in  Van- 
couver, went  to  visit  the  W.'s,  travelling,  as 


was  her  custom}  on  W'.s  ticket,  although 
not  a  member  of  the  family.  W-  lived 
beyond  Central  Park  Station,  and  the  com- 
pany gratuitously  and  for  her  own  conven- 
ience carried  the  plaintiff  some  four  hun- 
dred yards  further  on,  wherei  she  was 
allowed  to  alight.  At  this  place  the  ground 
was  not  level,  and  a  person  living  along  the 
line  had  been  permitted,  for  his  own  con- 
venience, to  lay  down  on  the  right  of  way 
a,  platform,  one  end  of  which  rested  on  the 
ground  and  the  other  upon  a  plank.  The 
plaintiff  descended  safely  to  the  platform, 
but  in  passing  from  it  she  fell  and  was 
injured,  owing,  as  alleged,  to  some  defect 
in  the  condition  of  the'  plank  supporting 
it: — Held,  in  an  action  for  damages,  that 
the  company  was  not  liable.  Biurke  v. 
British  CoVwmbid  Electric  Railway  Co.,  Ltd., 
7  B.CJl.  «5. 


H.  Fire,  lAahility  for. 

1.  Origin  of  fire.] — In  an  action  against 
a-  railway  .company  subject  to  the  Railway 
Act  of  this  Province,  if  there  is  no  evidence 
.that  the  company  had  knowledge  or  notice 
of  the  existence  of  a  fire  on  their  right  of 
way,  ndt  caused  by  the  operation  of  the  rail- 
way, the  fact  that  the  condition  of  the  right 
of 'way  facilitated  the  spreading  of  the  fire 
to  adjoining  property)  which  is  destroyed, 
does  not  amount  to  actionable  negligence. 
Laidlaw  v.  The  Crowds  Nest  Southern  Rail- 
way Co.,  14  B.O.R.  169;    42  S.C.R.  355. 

2.  Evidence.] — ^Fire  was  seen  ■  smoulder- 
ing in  a  dry  stump  on  a  high  bank,  about 
level  with  an  engine  smokestack,  on  defend- 
ant Company's  right  of  way.  Evidence  was 
given  that  pne  engine  passed  the  place  ten 
hours,  and  another  six  hours  previously. 
Evidence  also  went  to  show  that  the  right' 
of  way  contained  inflammable  material,  and 
that  there  were  other  fires,  whose  origin  was 
unknown,'  in  the  vicinity  of  the  right  of 
way.  The  fire  in  question  was  first  seen  by 
some  of  plaintiffs'  workmen,  when  it.  was 
insignificant  in  extent  and  the  weather  was 
calm,"  but  the  wind  rising,  the  fire  spread 
and  burnt  plaintiffs'  mill  property  and  a, 
large  extent  of  timber  area: — Held,  that 
there  was  no  evidence  to  connect  the  setting 
of  the 'fire ^by  sparks  from  the  defendant 
Company's  engines.  ,  Laidlaw  and  Laurie  Y. 
The  Crow's  Nest  SoutJiern  Railway  Com- 
pany, 14  B.C.R.  169. 

3.  Evidence.] — The  timber  on  the 
plaintiffs'  'property  was  destroyed  by  a  fire 
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that  started  close  to  the  ^  tracks  of  the 
defendant  Company's  railway!  The  fire  was 
first  seen  about  two  o'clock  in  the  afternoon, 
about  half  an  hour  after  a  freight  train  had 
passed.  The  engine  of  this  train  had  started 
the  day  before  from  Cranbrook  for  brow's 
Nest,  and  had  undergone  the  usual  exam- 
ination and  was  found  in  good  condition 
before  starting.  There  was  no  evidence  that 
the  engine  was  again  examined  at  Crow's 
Nest  before  leaving  on  the  return  trip-: — 
Held,  that  the  fire  which  destroyed  the 
plaintiffs'  property  waS  caused  by  sparks 
from  an  engine  of  the  defendants.  -  Kerr 
V.  Oamadiam,  Paeifio  Rmlwcty  Company,  18 
B.Q.R.  389;    49  S.C.R.  33.  ' 

4.  limitation  of  liability.]  — Where  a 
railway  company  cleared  a  right  of  way, 
but  had  not  filed  any  plans  of  same  under 
either  the  Dominion  or  Provincial  Railway 
Acts,  and,  in  an  action  for  damages  caused 
by  fire  alleged  to  have  been  set  alight  by 
sparks  from  one  of  their  locomotives,  con- 
tended that  the  right  of  way  must  be  con- 
sidered to  be  confined  to  the  road-bed 
itself: — ^Held,  that  it  must  be  considered 
that  the  company  have  occupied  the  full 
statutory  allowance.  The  jury,  after 
answering  several  of  certain  specific  ques- 
tions, gave  a  general  verdict  of  $18,000,  in 
objection  to  which  sec.  239  of  the  Dominion 
Railway  Act  was  set  up  on  appeal : — ^Held, 
that  there  being  a  finding  that  the  defend- 
ant Company  left  inflammable  material  on 
their  right  of  way,  the  section  could  not  be 
invoked,  as  the  limit  only  applies  where 
there  is  no  negligence.  Blue  and  Desehamps 
V.  The  Red  Mountam  Railwai/  Company, 
12  B.C.R.  460;  39  S.C.R.  390;  1909,  A.O. 
361. 

/.,  Animah  at  Large. 

1.  What  constitutes.] — The  plaintiff, 
while  at  work  on  a  railway-grading  con- 
tract, turned  out  his  horses  each  night  for 
pasture  on  unenclosed  lands  adjoining  the 
defendant's  railway  and  drove  them  back, 
to  camp  in  the  morning.  The  railway  was 
not  fenced  at  this  point  and  the  land  was 
within  the  railway  belt.  There  was  some 
evidence  that  the  pasture  land  belonged  to 
a  man  who  had. given  the  plaintiff  permis- 
sion to  use  it.  Ojie  morning,  while  on  the 
way  back  to  camp,  one  of  the  horses  escaped 
from  control,  ran  onto  the  railway  track, 
and  was  killed  by  a  passing'train.  In  an 
action  for  the  recovery  of  the  value"  of  the 
horse: — ^Held,  that  the  horse-  was  not  "at 


large"  within  the  meaniiig  of  sec.  294.  of  the 
Railway  Act,  and  the  plaintiff  could  not 
recover.  Hupp  v.  Oam,adian  Padflo  Rail- 
way Company,  20  B.C.R.  49. 

2.  Pasture.] — Flaidtiff's  animals  were 
set  at  large  to  pasture  in  the  open  country, 
and  were  killed  at  a  place  where  the  Com- 
paily  were  not  bound  to  fence: — Held,  that 
he  could  not  invoke  the  aid  of  sec.  237,  sub- 
sec.  4  of  the  Railway  Act,  1903.  MeDamel 
v.  The  Oamadiam  Paoifio  Raihofiy  Company, 
13  B.C.R.  49. 


J.  Standpipes.' 

Order  of  Board  of  Railway  Commis- 
sioners.]— The  Board  of  Railway  Commis- 
sioners, by  an  order  dated  the  2nd  of  Feb- 
ruary^  1910,  approved  of  the  defendant 
Company's  plan  of  water  standpipes,  to  be 
placed  not  less  than  seven  feet  six  inches 
from  the  centre  of  the  track.  By  a  general 
order,  dated  the  9th  of  November  following, 
the  Board  directed  that  "water  standpipes 
shall  not  be  nearer  than  two  feet  six  inplies 
from  the  widest  engine  cab."  Plaintiff  was 
injured  by  being  knocked  off  the  side  ladder 
of  a  freight  car  by  coming  in  contact  with 
a  water  standpipe  which  was  only  sixteen 
and  a  half  inches  from  the  cab  of  the  engine 
pulling  the  train  in  question.  In  an  action 
for  damages,  the  jury  found  in  favour  of  the 
plaintiff,  but  the  trial  judge  set  aside  the 
verdict : — ^Held,  that  as  the  first  order  was 
a  special  one,  and  jraS  not  overruled  or  dis- 
placed by  the  second  one,  and  moreover  had 
the  effect  of  a  statute,  the  defendants  could 
ijot  be  held  guilty  of  negligence.  Clark  v. 
Canadian  Pacific  Railway  Company,  17 
B.CI.R.  314; 

See  CoMPULSOET  Pcbohase. 

See  Master  and  Servant. 

See  Negligence. 

See  Tort. 


RAPE. 

Criminal  Law. 


REALTY. 

Fee  simple — Grant  of,  on  defeasible 
condition.] — On  the  grant  of  a  fee  simple, 
defeasible  on  breach  of  a  condition,  no  estate 
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is  left  in  the  grantor,  but  only  a  possibility 
of  a,  reverter,  andj  therefore,  before  breach 
there  is  nothing  capable  of  assignment. 
After  breach,  where  the  deeds  do  not  pro- 
vide for  ipso  facto  forfeiture,  the  fee  does 
not  revest  automatically,  and  until  revest- 
ing, by  suit  or  otherwise,  there  is  nothing 
capable  of  assignment.  Land  was  conveyed 
subject  to  certain  conditions  to  be  performed 
by  the  purchasers,  and,  in  default  of  the 
performance  of  such  conditions,  the  pur- 
chasers were  to  hold  the  land  in  trust  for 
the  'grantor,  and  re-convey  to  .him,  not- 
withstanding that  any  prior  breach  may 
have  been  waived.  The  conditions  were  not 
performed.  In  an  action  by  the  assignee 
under  seal  of  the  vendor  for  a  declaration 
that  the  purchasers  held  the-  land  in  trust 
for  him,  and  for  an  order  for  the  conveyance 
thereof  to  him: — ^Held,  that  after  the  con- 
veyance there  was  no  estate  left  in  the 
grantor,  but  only  a  possibility  of  reverter, 
which  was  not  assignable,  and  no  action 
lay.  Clark  v.  The  Corporation  of  the  City 
of  Vancouver,  10  B.C.R.  31;    35  S.C.R.  121. 
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RECEIVER. 

I.  Appomttmbnt:    Removal,  885. 

A.  Jurisdiction,  885. 

B.  Effect  of,  885. 
C:  EligiUUty,  886. 

D.  In  what  cases  appointed,  886. 
II.  Pbactice,  887. 

A.  In  general,  887. 

B.  Actions    by    and    against    receir^, 

887. 
III.  Claims  Against:    PbioeiIies,  888. 


I.  Appointment:    Eemoval. 

A.  Jwisdietion. 

Orders  for.] — Receivership  orders  must 
be  made  by  the  Court,  and  cannot  be  made 
by  a  judge  sitting  in  chambers.  Wakefield 
V.  Turner,  6  B;C.R.  216. 


B.  affect   of. 

Servants     of     the     company.]  —  The 

appointment  of  a  receiver  and  manager  of 
the  assets  of  a  company  operates  as  a  dis- 
charge of  the  company's  servants.  Bolfe 
V.  Canadian  Timber  and  Saw  Mills,  Ltd., 
12  B.C.R.  363. 


0.  Eligibility. 


Partner.] — ^It  is  no  objection  to  a  person 
proposed  as  receiver  of  a  trust  estate  that 
he  is  the  partner  of  the  husband  of  one  of 
the  cestui  que  trustent.  Garesche  v. 
Garesohe,  4  B.C.R.  310. 


Di  In  What  Cases  Appointed. 

1.  Appointment  of  receiver — Ho  right 
to  have,  by  way  of  equitable  execution 
until     legal     remedies     exhausted.]   —  A 

receiver  for  the  purpose  of  giving  a  judg- 
ment creditor  equitable  relief  will  not  be 
appointed  until  the  judgment  creditor  h^ 
exhausted  his  legal  ( as  distinguishable  from 
equitable)  remedies.  Damdge  v.  Kirby,  10 
B.O.R.  231. 

2.  Partnership.] — ^A  joint  creditor  may 
maintain  an  action  for  a  receiver  against, 
the  representative  of  a  deceased  partner  and 
the  assignee  for  thCL  benefit  of  creditors  of 
the  surviving  partners.  Hudson's  Bay  Co. 
V.  Green,  1  B.O.R.,  Pt.  I.,  247. 

3.  Partnership— Creditor  of,  entitled  to 
receiver.] — A  creditor  of  a  partnership  is 
entitled,  under  the  Judicature  Act,  in  an 
otherwise  proper  case,  to  a  receiver  of  the 
partnership  estate  in  an  action  against  sur- 
viving partners,  and  personal  representa- 
tives of  a  deceased  partnei*,  and  t^rustees 
under  an  assignment  for  the  benefit  of  credi- 
tors by  the  surviving  partners,  and  the  rule 
formerly  prevailing  in  equity,  that  to 
obtain  such  relief  there  must  be  some  fidu- 
ciary relationship  between  plaintiflF  and 
defendant,  does  not  apply  since  the  Judica- 
ture Act,  which  gives  the  power  to  grant  a 
receiver  by  interlocutory  order  in,  all  cases 
in  which  it  shall  appear  to  the  Court  to  be 
just  or  convenient.  The  Hudson's  Bay  Co. 
v.  Green,  1  B.C.R.,  Pt.  I.,  247. 

4.  Salary  of  government  servant.] — 
A  receiver  will  not  be  appointed  of  the 
salary  of  an  official  of  the  Dominion  Govern- 
ment.    Cane  v.  Macdonald,  9  B.C.R.  297. 

5.  Partnership  —  Salary  of  Dominion 
Government  official.]  '-^  While  C.  and  M. 
were  in  partnership  as  architects,  M. 
received  an  appointment  from_the  Dominion 
Government-  as  supervising  architect  and 
clerk  of  the  works  in  connection  -with  a 
Grovernment  building  being  erected  in  Nel- 
son, and  for  a  time  M.  paid  the  salary  of  the 
ofiice  into  the  partnership  funds.  M.  after- 
wards notified  C.  that  the  partnership  was 
at  an  eAd, and  thereafter  refused  to  account 
for  the  salary.     C.  sued  for  a  declaration 
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that  he  was  entitled  to  half  the  salary  since 
the  dissolution  and  asked  that  a  receiver 
be  appoiijited  of  it  and  also '  of  the  book 
debts  of  the  firm,  which  he  alleged  M.  had 
been  collecting  and  not  accotmting  for: — 
Held,  by  the  Full  Court,  that  no  receiver 
of  the  salary  could  be  appointed;  that 
although  the  amount  of  the  book  debts  was 
small  there  should  he,  a  receiver  in  respect 
to  them.    Gone  v.  MacDonald,  9  B.O.R.  297. 

6.  In  place  of  trustee^.] — Where  the 
period  of  the  trust  }iad  almost  expired,  and 
nothing  remained '^but  to  wind  up  the  estate, 
a  receiver  was  appointed  instead  of  trus- 
tees-'Who  had  been  removed  by  the  Court. 
Garesohe  v.  Oaresche,  i  B.C.R.  310. 

7.  Joint  adventure.]— Where  a  business 
is  carried  on  jointly,  and  one  of  the  parties, 
refuses  to  perform  his  part  of  the  bargain 
or  to  render  aceounts,  a  receiver  will  be 
appointed,  whether  the  agreement  for  joint 
working  constitute  a  partnership  or  not. 
JRoedde  v.  The  News- Advertiser  Publishing 
Go.,  4  B^CR,  7. 


II.  Pbactice. 
A.  In  General, 

X.  Application.]  —Since  the  Judicature 
Acts,  the  formal  matters  which  used  to  be 
essential  on  in  application  are  no  longer 
necessary,  but  the  substantial  grounds  for 
granting  a  reqeiver  -have_  not  been,  changed. 
Thus  the  application  may  be  made  in  a 
case  sounding  in  damages  or  tiie  like,  but 
the  appliea;it  must  still  show  some  claim 
upon  the  subject  matter  of ''the  suit  J  or, 
some  special  relaiion  with  the  defendants. 
Hudson's  Bay  Go.  ■  v.  Qreen,  1  B.C.R.,  Pt. 
I.,  247. 

2.  Indorsement.] — It-'  is  improper  to 
indorse  on  the  writ  a  claim  that  a  particu- 
lar person  be  appointed  receiver.  Hudson's 
Bay  Go.  v.  Green,  1  B.C.R.,  Pt.  I.,  247: 


B.  Actions  hy  amd  Against  Receiver. 

Right  of  action.]  —  Trustees  having 
refused  to  bring  an  action  to  recover  funds 
of  the  estate,  certain'  of  the  beneficiaries 
brought  the  action  in  their  own  names  and 
obtained  an  order  removing  the  trustees 
and  appointing  a  receiver  in  their  place 
with  leave  to  substitute  the  receiver  as 
plaintiff.  He  was  substituted  accordingly 
by  a  subsequent  order.  Neither  of  the 
above   orders   was  appealed  from;  but  the 


defendants,  while  not  objecting  to  the 
receiver  as  plaintiff  objected  that  there  was 
no  cause  of  action  in  him,  whereupon  one 
of  the  beneficiaries  previously  struck  out 
asked  to  be  joined  as  plaintiff: — Held,  that 
the  action  should  be  carried-  on  in  'the 
names  of  the  receiver  and  one  of  the  bene- 
ficiaries, ■s^ith  leave  to  any  of  the  otner 
beneficiaries  to  apply  to  be  added  as  plaint- 
iffs.    Shallcross  v.  Ga/resche,  5  B.C.R.  320. 


III.  Claims  Against:    Pbiorities. 

1 .  Appointment  of  — ■  At  instance  of 
judgment  creditor — Whether  an  "execu- 
tion" within  meaning  of  Execution  Actr] 

— rThe  appointment  of  a  receiver  of  the 
estate  of  a  judgment  debtor' at  the  instance 
of  his  judgment  creditor  by  way  of  recov- 
ering upon  the  judgment  is  not  an  "execu- 
tion" within  the  meaning  of  the  Execution 
Act,  sec.  21,  and  clerks  and  servants  of  the 
execution  debtor  have  no  right  to  an  order 
for  payluent  of  their  wages  out  of  the 
amount  realized  by  the  receiver  iif  priority 
to  the  claim  of  the  judgment  ■  creditor. 
Aspland  v.  Bampson  &  Go.,  3  B.CR.  299. 

2.  Creditors'  Relief  Act,  1883  — 
Whether  a  receiver  is  within  Act,] — M. 
had  obtained  a  judgment  in  the  action 
against  L.  The  defendant  being  examined 
swore  that  he  had  no  goods  nor  lands  upon 
which  execution  could  be  levied  on  a  fi.  fa.; 
but  that  there  were  some  contingent  pay- 
ments which  he  expected  to  receive  shortly. 
Thereupon  M.  procured  an  order  appointing 
hipiself  receiver,  without  previously  taking 
out  a  useless  fl.  fa.  Afterwards  certain 
unpaid  workmen  .  of  L.  asked,  under  the 
above  Act,  that  M.  should  be  ordered  to 
satisfy  their  daims,  preferentially,  out  of 
any  "moneys  coming  to  him  as  receiver: —  . 
Held,  that  as  there  was  no  writ  of  H.  fa. 
nor  any  execution  thereon,  nor  any  lands 
or  goods,  the  statute  did  not  authorize  the 
application.  Semble,  it  is  not  sufficient  in 
such  a  case  that  the  workmen  should  claim 
to  be  in  arrear  of  wages;  the  claim  should 
be  established  against  both  the  judgment 
debtor  "and  the  execution  creditor,  or  at^ 
least  against  the  jiidgment  debtor.  Semble, 
a  receiver  is  not  within  4he  Act.  An  act 
which  takes  away  the  legal  right  of  a  dili- ' 
gent  litigant  to  bestow  it  gratis  on  a 
stranger  is  to  be  construed  strictly  accord- 
ing to  its  letter.  Muirhead  v.  Lawsotij  In 
re  Creditors'  Relief  Act,  1883.  McLean's 
Case,\  B.C.R.,  Pt.  II.,  113. 
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3.  Garnishment.] — ^Money  in  the  hands 
of  a  refciver  is  not  a  debt  .due  from  him  to 
the  persons  interested  in  the:  estate,  and 
cannot  be  garnisheed.  Gray  v.  Pwdy,  5 
B.C.E.  241. 

See  Admiealtt. 

See  Company. 

See  Execution. 


REGTIFICATION. 

See  Equity. 


REGISTRATION  OF  TITLE  TO 
LAND. 

I.  Scope  OF  the  Acts,  889. 
il.  Eegisteation,  890. 

A.  Who  may  register,  890. 

B.  What  interests  registrable,  890. 

C.  Unregistered  instruments,  890. 

D.  Certificates,  896. 

III.  Indefeasible  Title,  896. 
IV.  Absolute  Feb,  897. 
V.  Chabge,  897. 

A.  Effect  of  registration  of,  897. 

B.  Mortgage  by  devisees,  900. 

C.  Merger  of,   900. 
VI.  Maps  and  Plans,  900. 

VII.  EoADS  and  Streets,  901. 
VIII.  Judgments^  90^. 
IX.  Lis  Pendens,  904. 
"  A.  Right  to  file  certificate  of,  904. 

B.  Against  whai  interest,^  904. 

C.  Effect  of  filing  certificate  of,  904. 

D.  Ca/ncellation  of  certificate  of;  905. 
X.  Registeae,  906. 

4.  Duties  of,  9"06. 
B.  Powers  of,  906. 
Xf.  Valuation,  907. 


I.  Scope  of  the  Acts. 

1.  Land  Registry  Ordinance,   1870.]-<— 

The  object  of  the  Ordinance,  with  reference 
to  reaL  estate,  is  not  for  the  purpose  of 
giving  validity  to  the  title  or  rendering 
registration  necessary  to  its  confirmation ;_ 
the  general  object  is  rather  for  the  protec- 
tion of  creditors,  the  prevention  of  frauds, 
the  public  convenience  in  the  investigation 
of  titles,  and  supplementing  the  loss  of 
original  title  deeds,  or  enabling  them  to  be 
read  in  evidence  without  further  proof  of 


execution.     In  re  KUmlde,  1  B.C.R.,  Pt.  I., 
76. 

2.  Character  of  the  Acts.] — Discussion 
of  the  objects,  history,  and.  working  of  the 
Land  Registry  Acts.  In  re  Shotbolt,  1 
B.C.R.,  Pt.  II.,  337. 


II.  Registbation. 
A.  Who  May  Register. 

1.  Foreign  company.] — The  registrar  is 
justified  in  refusing  to  register  a  non- 
registered  foreign  company  as  the  owner  of 
land.  Eo)  parte  if  ew  Vancotwer  Goal  Min- 
ing and  Jjttnd  Co.,  2  B.C.R.  8. 

2.  Foreign  company.] — Decision  of  Sir 
M.  B.  Begbie,  C.J.,  reported  in  2  B.C.  8, 
holding  that  the  registrar  was  justified  in 
refusing  to  register  a  non-registered  foreign 
company  as  the  owner  of  land,  reversed. 
Ex  parte  New  Vancouver  Coal  Miming  and 
Land  Compwny,  9  B.C.R.  571. 


B.  What  Interests  Registrable. 

1.  Debentures.]  — ^  company  issued 
debentures  which  created  a  charge  upon  all 

.its  property  without  describing  the  prop- 
erty:— ^Held,  that  the  debentures  were 
capable  of  registration  under  the  Land 
Registry  Act.  In  re  The  Land  Registry  Act, 
10  B.C.R.  370. 

2.  Surface  rights  of  a  mineral  claim.] 
— The  grant  from  the  Crown,  of  the  surface 
rights  of  a  mineral  claim  is  not  an  interest 
which  can  be  separately  transferred  by  the 
grantee  so  as  to  become  registrable  under 
the  Land  Registry  Act.  In^re  Reliance  Gold 
Mining  &  Milling.  Co.,  Ltd.,  13  B.C.R.  482. 


C  Unregistered  Instruments. 

1.  C.S.B.C.  c.  67,  sec.  35.]— Qusere, 
whether  the  J8ub-lessee  of  registered  real 
estate  is  a  purchaser  of  any  registered  real 
estate,  or  registered  interest  in^  real  estate, 
within  the  meaning  of  sec.  35,  supra. 
Griffiths  v.  Ganoniea,  5  B.C.R.  67. 

2.  Land  Registry  Act  —  Priorities 
between  equitable  mortgage  and  subse- 
quent registered  conveyance — Construc- 
tive notice.]  ^-  Action  to  foreclose  an 
equitable  mortgage  by  deposit  of  title  deeds, 
brought  by  the  plaintiffs  against  the  mort- 
gagor K.  and  a  person  R.,  who  appeared  on 
the  title  as  the  grantee  of  the  lands  under 
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deed  made  to  him  by  K.  subsequent  to,  and, 
as  the  plaintiffs'  claim  alleged,  in  fraud  of 
the  mortgage,  which  deed  he  had  registered 
not  as  a  fee,  but  as  a  charge  against  the 
I  lands.  K.  had  suflfered  judgment  by  default. 
Neither  notice  of  the  mortgage  nor  want  of 
valuable  consideration  for  the  deed  were 
charged  against  R.  in  the  statement  of 
claim,  or  negatived  by  him  in  his  defence, 
in  which  he  claimed  that,  under  sec.  31  of 
the  Land  Registry  Act,  his  registered 
charge'  was  entitled  to,  prevail  over  the 
plaintiffs'  unregistered  charge,  and  also  set 
up  the  Statute  of  Frauds.  At  the  trial, 
R.,,  called  no  evidence,  and  maintained  that 
the  onus  probandi  to  displace  his  prima 
facie  statutory  priority  was  on  the  plaint- 
iffs, and  that  he  was  entitled  to  judgment: 
— ^Held,  per  Walkem,  J.,  on  motion  for 
^  judgment,  dismissing  the  action  as  against 
,  R.,  that  his  registered  charge  had  a  prima 
facie  validity  and  priority,  under  sec.  31, 
and  that  the  onus  6f  proof  of  want  of  con- 
sideration, fraud,  or  notice  to  him  of  the 
mortgage,  was  on  plaintiffs.  The  Statute 
of  Frauds  is  not  a  defence  to  an  equitable 
mortgage: — Held,  by  the  Full  Court  on 
appeal : — Per/  Crease,  J. :  That  in  the  state 
of  the  pleadings  arid  evidence,  fraud  on 
R.'b  part  could  riot  be  assumed  by  the 
Court,  but  that' there  should  be  a  new  trial 
to  determine  the  question  of  the  bona  fldes 
of  the  deed.  Per  MeCreight,  J.:  That 
before  the  statute  the  burden  of  proof  would 
have  been  upon  R.  to  show  that  he  made 
enquiries  for  the  title  deeds  and.  gave  valu- 
able consideration  for  his  deed  from  K., '  as 
being  facts  peculiarly  within  his  knowledge 
and  not  of  the  plaintiffs,  knd  not  having 
done  so  he  was,"  by  their  absence,  affected 
with  constructive  notice  of  the  mortgage. 
That  by  see.  35  he  was  only  relieved  from 
the  effect  of  such  notice  by  proving  him- 
self -a.  purchaser  for  value,  and.  that  the 
onus  of  doing  so  was  therefore'  on  him, 
and  that  as  to  the  effect  of  notice,  sec.  31 
must  be  read  as  subject  to  "sec.  35,  which 
alone  deals  with  that  question.  Quaere — 
Whether  the  non-compliance  with  sees. 
13,  19j  54  and  55  of  the  Act,  as  to  produc- 
tion of  the  deeds,  vitiated  the  registration. 
Per  Drake,  J.;  That,  on  the  facts,  the  pre- 
sumption was  that  R.  had  actual  or  there 
was  constructive  notice  to  him  of  the  equit- 
able mortgage,  and  the  onus  was  on  him 
to  allege  and  prove  valuable  consideration 
for  his  deed.  That  the  deed  in  fee  was 
improperly  registered  as  a  charge  and  that 


the  plaintiffs  should  not  be  prejudiced  by 
the  mistake  of  the  r^strar.  The  Hudson's 
Bay  Go.  v.  Kearns  &  RowVmg,  3  B.C.R.  330. 

3.  Land  Registry  Act — ^Registered  title 
and  prior  unregistered  chsirge — Construc- 
tive notice.] — ^The  registrar  registered  a 
conveyance  from-  K.  to  R.,  as  a  charge, 
without  either  the  title  deeds  or  certificate 
of  title  being  produced  or  accounted  for  by 
R.  They  were,  in  fact,  outstanding  <  in  the 
hands  of  plaintiffs,  as  prior  equitable  mort- 
gagees of  the  lands.  Express  notice  to  R. 
of  the  equitable  mortgage  was  not  proved, 
bjit  he  inquired-  of  K.  for  the  title  deeds 
and  certificate,  and  they  were  ^ot  accounted 
for.  The  action  was  for  foreclosure-  of  the 
equitable  mortgage; — Held,  per  Walkem, 
J.:  The  Act  devolyes  upon  the  registrar 
the  duty  of  satisfying. himself  of  the  prima 
facie  title  of  an  applicant,  as  a  pre-requisite 
to  its  registration,  either  by  requiring  pro- 
duction of  the  title  deeds,  or  an  affidavit 
satisfactorily  explaining  their  non-produc-, 
tion,  and  that  th^  registration  of  R.'s  con- 
veyance was  invalid,  as  against  the  plaint- 
iffs, for  want  of  the  authorization  of  the 
registrar  upon  the  basis  required  by  the 
Act,  and  that,  as  an  unregistered  purchaser, 
he  was  not  protected  by  sec.  35  against  the 
plaintiffs'  prior  unregistered  charge.  On 
appeal  to  the  Full  Court  (per  Davie,  C.J., 
Crease,  J.,  concurring,  overruling  Walkem, 
J.):  (1.  The  purchaser  of  a  registered 
title  is  within  the  proteetiori  of  sec.  35, 
whether  he  registers  his'own  conveyance  or 
not.)  t2.  The  principle  of  Lee  v.  Clutton, 
45  L.J.  Ch;  43,  46,  L.J.  Ch.  484,  is  applic-' 
able  to  the  British  Columbia-  Land  Registry 
Act.  The  policy  of  the  Act  is  to  free  the 
purchaser  of  a, registered  title  frtfm  the 
imputation  of  constructive  notice,  and  in 
the  absence  of  express  notice  such  a  pur- 
chaser of  lands  for  valuable  consideiation 
will,  under  sec.  35,  have  priority  over  a 
prior  unregistered  charge,  not-withstanding 
that  he  knew  that  the  title  deeds  were  in 
the  possession  of .  persons  other  than  the 
vendor  and  abstained  from  enquiry.)  To  ' 
take  such  a  purchaser  out  of  the  protection 
of  sec.  35,  he  must  be  guilty  of  conduct 
equivalent  to  fraud,  and  as  fraud  is  never 
presumed,  it  will  not  be  imputed  by  infer- 
ence or  in  the  absence  of  ^roof  of  express 
notice  of  the  facts,  the  knowledge  of  which 
constitutes  the  fraud.  Per  MeCreight,  J. 
(dissenting):  The  Act  has  not  absolved 
a  purchaser  from  the  duty  to  enquire  for 
the  title  deeds,  but  accentuates  it,  particu- 
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larly  in  regard  to  the  certificate  of  title, 
and  neglect  to  enquire  indicates  a  design 
inconsistent  with  bona  fides,  to  avoid 
knowledge.  Constructive  notice  of  a  prior 
unregistered  charge  is  sufficient  to  take  the 
purchaser  out  of  the  protection  of  flee.  35, 
and,  on  :the  facte,  notice  thereof  must  be 
imputed  to  the  purchaser  and  his  title 
postponed  to  such  charge.  The  Hudson's 
Bay  Co.  v.  Kearns  &  BowUng,  4  B.C.R.  536. 

4.  Easement.] — Plaintiff  and  defendant 
both  purchased  adjoining  properties  from  a 
common  vendor  on  the  same  date.  _  Defend- 
ant registered  his  title  on  the  25th  of  June, 
1910,  and  plaintiff  registered  on  the  26th 
of  July  following.  Plaintiff  for  two  or 
three  years  occupied  as  a  tenant  the  prop- 
erty which  she  purchased,  and  during  such 
tenancy,  her  house  was  drained  into  the 
adjoiniiig  property,  which  was  purchased 
by  defendant.  On  the  3rd  of  June  defend- 
ant disconnected  and  stopped  the  drain 
at  the  boundary  of  his  lot,  and  denied 
the  plaintiff's  right  to  use  the  drain  and 
cesspool.  Grant,  Co.  J.,  before  whom  the 
action  was  tried,  gave  judgment  for  plaint- 
iff in  $1,000  damages  on  the  gro\ind  that 
defendant,  not  having  any  registered  title, 
under  sec.  74  of  the  Land  -Registry  Act, 
had  no  right  to  tear  up  or  stop  the  drain: — 
Held,  on  appeal,  that  neither  party  haying 
any  registered  ownership  in  the  lands  at 
1;he  time  of  the  occurrences  in  question, 
the  appeal  should  be  allowed  and  the  action 
dismissed.  Goddard  v.  SUngerland,  16 
B.C.R.  32fl. 

5.  Qualification    for    municipal    office.] 

— ^A  candidate  for  alderman  in  the  City  of 
Victoria  had,  prior  to  his  nomination,  con- 
veyed away  the  lands  on  the  alleged  owner- 
ship whereof  he  claimed  qualification  under 
sec.  13,  sub-sec.  (b.)  of  the  Municipal 
Clauses  Act,  but  the  conveyance  remained 
unregistered.  In  an  aption  to  establish  dis- 
qualification, and  for'  penalties  under  sec. 
20  of  the  Act:— Held,  that  the  effect  of 
sec.  74  of  the  Land  Registry  Act,  c.  28, 
1906,  is  to  make  registration  of  convey- 
ances taking  effect  after  'the  30th  of  June, 
1905,  a  sine  qua  non  of  the  vesting  of  any 
interest,  legal  or  equitable,  in  the  grantee. 
Levy  y.  Gleason,  13  KC.R.  357.  "" 

~6.  Actual  notice.  ]  —  The  defendant 
Edwards  is  the  owner  of  certain  property 
in  Kamloops,  fronting  on  the  Thompson 
River.  In  July,  1909,  he  agreed  to  sell  to 
the  plaintiff  for  $2,500,  the  sum  of  $600 
down,  and  the  balance  on  time.     The  first 


payment  was  made,  but  there  was  some 
delay  about  the  second  on  account  of 
Edwards  having  only  a  possessory  .  or 
unregistered  title  to  a  part  of  the  property, 
and  he  was  endeavouring  to  complete  his 
title.  In  July,  1910,  the  defendant  Clark 
wanted"  to  purchase  some  property  on  the 
river  front,  and  was  shown  the  property  in 
question  by  the  defendant  Benson,  a  real 
estate  agent.  Clark  told  Benson  that  if  he 
could  secure  it  at  anything  under  $6,000 
he  would  pay  him  $300  on  his  bargain. 
Benson  thereupon  saw  the  plaintiff,  Chap- 
man, and  tried  to  purchase  the  lot  from 
him,  but  being  unable  to  arrange  terms 
with  him,  went  to  Edwards,  who  agreed  to 
sell  the  property  at  $5,500.  He  made  an 
agreement  for  sale  to  Benson  on  the  30th 
of,  July,  1910,  which  agreement  was  at 
once  assigned  to  Clark  and  placed  in  the 
Land  Registry  office  for  registration.  Ben- 
son had  reported  to  Clark  his  negotiations 
with  Chapman,  and  about  Chapman  being 
in  possession.  Gregory,  J.,  gave  judgment 
in"  favour  of  plaintiff  for  specific  perform- 
ance as  to  those  lots  to  which  the  title  was 
not  in  dispute,  and  as  to  the  lot  to;  which 
plaintiff 'had  only  a  possessory  title,  it  Was 
decreed  that  plaintiff  accept  such  title  as 
Edwards  had,  and  if  that  should  not  be 
acceptable,  that  there  be  an  abatement  of 
the  purchase  price  and  a  reference  to  the 
registrar  to  settle  the  amount.  Defendant 
Edwards  appealed,  and  the  appeal  was  dis- 
missed on  the  ground  that  he  had  actual 
notice  of  Chapman's  title  and  could  not  be 
allowed  in  the  circumstances,  to  take  advan- 
tage of  sec.  74  of  the  Land  Registry  Act. 
Chapman  v.  Edwa/rds,  Gla/rk  and  Benson, 
16  B.C.'R.  334. 

7.  Constructive  notice.]  — Plaintiff 
owned  lot  19,  and  defendant  owned  lot  20 
of  a  certain  subdivisiou  in  the  City  of  Van- 
couver. Lots  19  a-nd  20  were  at  one  time 
owned  by  the  same  person,  who  built  a 
house  partly  on  both  lots.  The  plaintiff 
company  brought  an  action  for  a  declara- 
tion that  the  house  belonged  to  it,  and  based 
its  action  on  the  fact  that  the  original 
owner  of  the  two  lots  had  obtained  a  loan 
on  lot  19  for  the  purpose  of  constructing 
the  building  in  question,  and  that,  being 
the  owner  of  the  twa  lots,  the  plaintiff 
company  was  entitled  to  the  whole  build- 
ing, claiming  that  the  defendant,  whp  is 
now  the  owner  of  lot  20,  had  constructive 
notice  of  the  claim  of  the  plaintiff  com- 
pany:— ^Held,  that,  under  sub-sees.  3  and  4 
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of  sec.  43  of  the  .Land  Registry.  Act  the 
defendant,  being  a  purchaser  for  valuable 
consideration  and  claiming  under  the  regis- 
tered owner  of  lot  20,  was  not  in  any  way 
affedted.  by  any  relation  that  might  exist 
between  the>  original  owner  of  lots  19  and 
20,  and  the  plaintiff  eompa,ny  in  connection 
with  the  said' buiMing  having  been  erected 
with  the  proceeds--of  a  loan  obtaiiied  by 
the  said  original  owner  from  the  plaintiff 
company.  Oanadia/n,  Birhheoh  Invest/ment 
and  Savings  Oompamy  v.  Ryder.,  12  B.CIl. 
.92. 

8.  As  against  assignee  for  creditors.] — 

Notwithstanding  sec.  74  of  the  Land  Regis- 
try Act,  c.  23  of  .1906,  an  unregistered  deed 
'  confers  a  good  title  upon  the  grantee  as 
against  a  registered  assigntaent  for  the 
benefit  of  creditors  of  the  grantor,  if  the 
grantee,  or  any  one  claiming  under  him, 
can  subsequently  effect  registration.  West- 
fall  V.  Stewa/rt  and  Orifflth,  IS  B.aR.  111. 

9.  In  action  for  specific  performance.] 

-^The  registered  >  owner  under  the  Land 
Registry  Act  (Stat,  of  Brit.  Col.,  1906, 
c.  23),  sec.  15  of  an  "absolute,  fee"  in  cer- 
tain land  in  the  province,  entered  into  an 
agreement  to  sell  it  to  the  first  respondent, 
who  thereupon  registered  himself  under  sec. 
25  of  that  Act  as  owner  of  a  "charge"  upon 
the  land.  The  appellant  claimed  to  be  and, 
unless  precluded  by  the  Act,  yas  entitled 
to  the  land  under  an  unregistered  con- 
veyance jiiade  by  the  vendor  before  regis- 
tration of  the  "absolute  fee."  3?he  respond- 
ents (the  second  respondent  being  a  sub"- 
purchaser ) ,  cla,imed  speciffe  performance  of 
the  agreement  of  sale  against  the-  vendor 
and  -the  a,ppellant,  and  the  latter  counter- 
claimed  for  -a  declaration  of  her  title  and 
for  rectification  of  the  register.  At  the 
trial  the  unregistered  <^nveyance  was  put 
in  and  evidence  was  -given  that  the  vendor 
in  an  affidavit,  and  by  verbal  testimoiyr  in 
previous  proceedings,  had  admitted  the  title 
of  the  appellant;  the  vendor  did  not  defend 
the  cbunterclaijn :' — Held,  that  tlie:  prima 
facie  title  of  the  vendor,  under  sec.  24  of 
the  Act,  as  registered  owner  of  an  "abso- 
lute fee,"  could  be  rebutted  by  her  admis- 
sions of  the  appellant's  title,  although  by 
reason  of  sec.  75,  the  unregistered  con- 
veyance was  not  admissable  for  that  pur- 
pose; that  the  purchaser  was.  in  effect" 
merely  the  registered  owner  of  an  interest 
commensurate  with  that  which  equity 
would  decree  by  way  of  specific  perform- 
ance and  that  the  appellant  was  entitled  to 


adduce  the ,  unregistered  conveyance  as  a 
material  circumstance  in  deciding  whether 
specific  performance  should  be  granted; 
that,  consequently,'  specific  performance 
should  not  be  decreed  against  the  vendor 
and  that  the  appellant  wa;s  entitled  to  a 
declaration  of  her  title  and  to  rectification 
of  the  registei'.  Howard  v.  Miller  and 
Another,  20  B.C.R.  227;    1915,  A.C.  318. 


D.  Oert'ifieates. 

Preparation  of.] — ^Observations  on  the 
proper  method'  of  preparing  certificates. 
Rorison  v.  KoUsoff,  15  B.O.R.  419. 


-  III.  Indefeasible  Title. 

1 .  Devisee  in  fee  from  testator  '■ — 
Whether  entitled  to  certificate  of  inde- 
feasible title.] — ^A  devisee  in  fee  from  a 
testator  who  was  entitled,  to  a  certificate 
of,  indefeasible  title,  but  which  had  not 
been  issued,  is  not  entitled  to  such  certifi^ 
cate  jBxcept  upon  the,  usual .  conditions. 
Semble,  ^hat  even  if  such  certificate  had 
been  issued  to  the  testator  the  devisee  would 
not  ipso  facto  have- been  entitled.  In  re 
Trimble,  In  re  the  Land  Registry  Act, .  1 
B.C.R.,  Pt  IL,  321. 

2.  Indefeasible  title  —  Retrogression.] 
— Under  the  Land  Registry  Acts,  the 
transferee  of  an  indefeasible .  title  in  fee 
simple  is  entitled  to  be  registered  as  the 
owner  of  the  same  estate,  and  there  is  no 
retrogression  after  the  stage  of  indefeasi- 
bility  has  been  reached.  Jn  re  Shotbolt, 
and  In  re  Part  of  Lot  173,  Victoria,  1 
B.C.R.,  Ft.  II.,  337. 

3.  Certificate  of — When  grantable.] — 
By  the  Land  Registry  Act,  O.S.B.O.  1888, 
e.  67,  sec.  63:  ,,  "The  owner  in  fee  of  any 
land,  the  title  to  Which  'shall  have  been 
registered  for  the  space  of  seven  years, 
may  apply,  to  the  registrat  for  a  certificate 
of  indefeasible  title."  The  applicants 
applied  to  the  i-egistrar  at  Vancouver  for 
a  certificate  of  indefeasible  title  to  the 
lands  in  questioh  upon  an  affidavit  that 
they  "are  the  owners  in  fee  of  the  lands, 
the  title  of  which  lands  has  been  registered . 
for  the  space  nt  seven  years."  The  regis- 
trar held  that  the  applicant  must  prove 
a  seven  years'  registered  title  in  himself, 
and  refused  the  application.  tJpon  appeal 
t*b  a  judge :  McCreight,  J.,  affirmed  the 
registi'ar  and  dismissed  the  appeal.  Upon 
appeal    from    McCreight,    J.,    to    the    Full 
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Court: — Held,  per  Begbie,  C.J.,  and  Drake, 
J.,  that  the  eonstruotion  of  the  registrar 
and  MoCreight,  J.,  was  correct,  and  that 
the  appeal  should  be  dismissed.  Per  Crease 
and  Walkem,  J. J.,  that  all  that  was  neces- 
sary under  the  language  of  the  Act  was 
that  the  a,pplicant  should  be,  the  owner  of 
the  lands,  the  title,  not  his  title,  to  which 
has  been  a  registered  title  for  seven  years, 
and  that  the  appeal  should  be  allowed.  In 
re  The  Vcmoouver  Improvement  Company, 
m  the  matter  of  the  La/nd  Registry  Act, 
3  B.C.R.  601. 


rv.  Absolute  Fee. 

1.  Land  Regiitry  Ordinance,  1870 — 
Registration  of  title— Equity  of  redemp- 
tion, how  registered  —  "Absolute  fee," 
how  construed.]  —  The  purchaser  of  the 
equity  .of  redemption  in  fee  is  entitled  -to 
be  registered  in  thfe  "Register  of  Absolute 
Fees,"  as  the  sole  owner  of  the  "absolute 
fee"  under  sec.  19  of  the  Land  Registry 
Ordinance,  1870.  The  expression  "absolute 
fee"  in  L.R.O.,  1870,  does  not  necessarily 
mean  "clear  of  all  incumbrances."  Be  Land 
Registry  Ordinance,  1870,  In  re  Sir  James 
Douglas,  1  B.C.R.,  Pt.  I.,  84. 

2.  Certificate  of  title  based  on  tax 
sale.] — A,  certificate  of  title  based  on  a  -tax; 
deed  does  not  ipso  facto,  oust  a  prior  cer- 
tificate of  title  outstanding  in  the  hands  of 
the  former  owner,  and  the  holder  of  such 
later  certificate  must  .affirmatlvej.y  show  the 
regulasity  of  all  ihe  tax  sale  proceedings  in 
order  ^  to  make  good  his  title.  Kirk  v. 
Eirkland,  7  B.C.R,  12. 


V.  Charge.  ■ 

A.  Uffect  of  Registration  of. 

1.  Priorities  between  equitable  mort- 
geige  and  subsequent  registered  convey- 
ance— Fraud — Constructive  notice — Onus 
of   proof — Pleading — Statute    of   Frauds.] 

— ^Action  to  foreclose  an  eqtiitable  mortgage 
by  deposit  of  title  deeds,  brought  up  by 
the  plaintiflfs  against  the  mortgagor,  K., 
and  a  person,  R.,  who  appeared  on  the  title 
as  the  grantee  of  the  lands  under  a  deed 
made  to  him  by  K.  subsequent  to,  and,  as 
the  plaintiffs'  claim  alleged,  in  fraud  of 
the  mortgage;  which  deed  he  had  regis- 
tered, not  as  a  fee  but  as  a  charge  against 
the  lands.  K.  had  suffered  judgment  by 
default.     Neither   notice  of  the  mortgage. 


nor  want  of  valuable  consideration  for  the 
deed,  were  charged  against  R.  in  the  state- 
ment of  claim,  or  negatived  by  him  in  his 
defence,   in'  which  he  claimed  that,  imder 
sec.  31  of  the  Land  Registry  Act,  his  regis- 
tered charge  was  entitled  to  prevail  over 
the   plaintiffs'    unregistered    charges,    and 
also  set  up  the  Statute  of  Frauds.     At  the 
trial  R.  called  no  evidence,  and  maintained 
that   the  onus   proband!    to    displace    his 
prima  facie  statutory  priority  was  on  the 
plaintiffs,    and   that   he    was     entitled  -to 
judgment:- — ^Held,     per     Walkem,     J.,     on 
motion  for  judgment,  dismissing  the  action 
as   against  R.,   that  his   registered   charge 
had   a   pfima   facie"  validity   and   priority, 
under  sec.  31,  and  that  the  onus  of  proof 
of  want  of  consideration,  fraud,  or  notice 
to  him  of  the  mortgage,  was  on  plaintiffs : — 
Held,   by  ^he  Full   Court  on   appeal,    per 
Crease,  J. :     That  in  the  state  of  the  plead- 
ings and  evidence,  fraud  on  R.'s  part  could 
not  be  assumed  by   the    Court,    but    that 
there  should  be  a  new  trial  to  determine  the 
question  of  the  bona  fides  of  the  deed.    Per 
McCreight,  J. :    That  before  the  statute  the     / 
burden  of  proof  would  have  been  upon  R. 
to  show  that  he  made  inquiries  for  the  title 
deeds,  and  gave  valuable  consideration  for 
his  deed  from  K.,  as  being  facts  peculiarly 
within  his  knowledge  and  not  of  the  plaint- 
iff's, and  that,  not  having  done  so,  he  was 
by  thein  absence,  affected  with  constructive 
notice  of  the  mortgage.    That  by  sec.  35  he 
was  only  relieved  from  the  effect  of  such 
notice  by  proving  himself  a  purchaser  for 
value,  and  that  the  onus  for  So  doing  was 
therefore  on  him,  and  that  as  to  the  effect 
of  notice,  see.  3i  must  be  read  as  subject 
to   sec.  35,   which   alone   deals   With    that 
question.      Qusere,    whether    the    non-com- 
pliance  with    sees.    13»    19,   54    and   55    of 
the    Act   as    to   production    of    title    deeds 
vitiated  the  registration.      Per  Drake,  J.: 
That,   on   the   facts,   the   presumption   was 
that  R.  had  actual,  or  that  there  was  con- 
structive  notice   to   him   of  the     equitable 
mortgage,   and   the   onus  was   on    him    to 
allege  and  prove  valuable  consideration  for 
his   deed.     That  the   deed  was   improperly 
registered  as  a  charge,  and  that  the  plaint- 
iff should  not  be  prejudiced  ly  the  mistake 
of  the  registrar.      The  Hudson's  Bay  Co.  v. 
Reams  &  Rowling,  3  B.C.R.  330. 

2.  Land  Registry  Act,  sec.  35 — Regis- 
tered title  and  prior  unregistered  charge 
— Whether  constructive  notice  of  charge 
sufficient.  ]  — The  registrar  registered  a  con- 
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veyanoe  from  K.  to  E.  as  a  charge,  without 
either  the  title  deeds  or  certificate  of  title 
being  produced  or  aceoiiiited  for  by  R.    They 
were,  in  fact,  outstanding  in  the  hands  of 
plaintiffs",  as  prior  equitable  mortgagees  of 
the   lands.     Express   notice   to   E.    of   the 
equitable  mortgage  was  not  proye^,  but  he 
inquired  of  *K.  for  the^  title  deeds  and  cer- 
tificate, and  they  were  not  accounted  for. 
The  action  was  for  foreclosure  of-  the  equit- 
able   mortgage: — Held,    per    Walkem,    J.: 
The   Act   devolves   upon  the   registrar   the 
duty   of   satisfying   himself   on  -  the   prima 
facie   title '  of    an     applicant,     as     a    pre- 
requisite   to    its  -  registratioii,     either    by 
requiring' production  of  the  title  deeds,  or 
an   affidavit  satisfactorily  explaining  their 
non-production^    and   that   tile   registration 
of  R.'s  conveyance  was  invalid,  as  against 
the  piaintiflfs,  for-  want  of  the  authorization" 
of  the  ■  registrar  up'On  the  basis  required  by 
the  Act,  and  that,  as  an  unregistered  pur- 
chaser,   he   was   not    protected   by   sec.    35 
against   the   plaintiff's   prior    uhregist^red 
charge.    On  appeal  to  the  Full  Court   (per 
Davie, .  C.J.,   Crease,    J.,    concurring,    over- 
ruling Walkem,  J.)  :     (1)  The  pui^chaser  of 
a  -registered  title  is  within  the  protection 
of  sec.    35,   whether   he   registers   his   own 
conveyance,  or  not.      (2)   The'  principle   of 
Lee  V.  Clutton,  45  L.J..  Ch.  43,' 46  L.J.  Ch., 
484,  is  applicable  to  the  British  Columbia 
-Land  Registry  Act.     The  policy  of  the:  Act, 
is   to    free   the   purchaser    of   a   registered 
title   from  the  imputation   of   constructive 
notice,  and  in  the  absence  of  express  notice 
such  a  purchaser  of  lands  for  valuable  con- 
sideration will,  tmder  sec.  35,  have  priority 
over  a  prior  linregistered'charge,  notwith- 
standing that  he  knew  that  .the  title  deeds 
were  in  the  poasessidn  of  persons  other  than 
the  vendor,  arid  abstained  from  inquiry.    To 
take  such  a  purchaser  out  of  the  protection 
of   sec.   36,.  he  must  be  guilty  of   conduct 
equivalent  to  fraud,  and,  as  fraud  is  never 
presumed,  it  will  not  be  imputed  by  infer- 
ence, or  in  the  sibsence  of  proof  of  express 
notice  of  the  facts,  the  knowledge  of  which 
constitutes  the   fraud.-    Per '  McCreight,   J. 
(dissenting)  :     The  Act  has  not  absolved  a 
purchaser  from  the  duty  to  inquire  for  the 
title  deeds,  but  accentuates  it,  particularly 
in   regard   to  the   certificate   of  title,   and 
neglect  to  inquire  indicates  a  design,  incon- 
sistent with  bona  fides,  to  avoid  knowledge. 
Constructive  notice  of  a  pri&r  unregistered 
-  charge  is  suffifiient  to » take  the  purchaser 
out   of  the  protection  of  sec.   35,  and,  on 


the  facts,  notice  therefore  must  be  imputed 
to  the  purchaser  and  his  title  postponed  to 
such  charge.  The  Hudson's  Bay  <7o.  V. 
Kearns  t&  Uowlmg,  4  B.C.R.y536. 


B.  Mortgage  by  Devisees. 

Residuary  devi«e.]— Where  the  residu- 
ary devise  was  of  "the  balance  and  remain- 
der of  the  property  and  of  any  estate"  of 
the  testator,'  and' the  residuary  devisee 
incumbered  the  lands,  the  mortgagees,  who 
had  notice  of  the  will,  notwithstanding  that 
they  had  registered  their  mortgages,  were 
postponed  to  a  legatee  under  the  will. 
Cameron  V.  Harper,  2  B.C.R.'  15;  21  S.C.R. 
273.  -  . 


0.  Merger/  of. 

Conveyance  of  the  equity  of  redemp- 
tion.] —  A  conveyance  of  the  equity  of 
redemption  by  a  mortgagor  to  a  mortgagee 
of  lands  does  not  constitute  a  discharge  of 
the  mortgage-  by  mterger,  xmless  it,  is,  made 
to  appear  that  such  a  result  was  intended 
by  the.  parties;  and  when  a  mortgagee 
applies  to  register  a  conveyance  of  the 
equity,  of  redemption  .the  registrar  should 
not  mark  the  mortgage  merged  unless  at 
the  request  of  the  mortgagee.  In  re  Major, 
5  B.C.R.  244. 


VL  Maps  and,  Pians. 

1.   Registered    plan  —  Description     of 
land  by  reference  to  plan — ^Right  to  object 
to  validity.] — The  owner  of  a  district  lot 
registered  in   1885   a  plan  of  it  drawn  to 
scale,   but   not   showing    the   sub-divisions, 
and  afterwards  had  another  plan  made  from 
a  survey  and  which  differed  from  the  regis- 
tered one;  from  an  inspection  of  the  ground 
and  the  unregist^ered  plan,  one  Kilby,  who 
was  unaware  of  the  registered  plan,  bought 
in,  1889,   lot    16,   and   registered   the   deed 
Vhioh  did  not  refer  to  the  plan.     On  11th 
July,  1S89,  the  defendant  bought  from  the 
same  v;endor  lot  15.    In  1890,  the  defendant 
bought  from  Kilby  lot  16,  the  deed  showing 
the  purchase  to  be  according- to  the  regis- 
tered    plan,     but     before     purchase     she 
inspected  the  property  and  saw  the  bound-  - 
aries   which   Were   then    according   to   the 
unregistered   plan.     Lot    16,   according    to 
registered  plan,  overlapped  lot   15,  accord- 
ing to  the  unregistered  plan: — ^Held,  in  an 
action  for  possession  by  the  owner  of  lot 
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16:  (1)  That  both  plaintiff  and  defendant 
must  be  deemed  to  be  holders  of  their 
respective .  parcels  according  to  the  regis- 
tered plan  and  to  have  registered  their 
conveyance  in  conformity  with  the  Land 
Registry  Act.  (2)  It  was  not  open  to 
defendant  who  had  accepted  and  registered 
a  conveyance  of  land  according  to  a  regis- 
tered, plan,  to  afterwards  object,  in  an 
action  respecting  the  title  to  the  same,  land, 
to  the  validity  of  tha,t  plan.  Fowler  v. 
Henry,  10  B.C.R.  212. 

2.  Crown  grant  of  adjoining  lots — , 
Description  of  land- — Estoppel.] — ^In  an 
action  for  the  declaration  of  title  in  a 
piece  of  land  claimed  by  plaintiff  as  part 
of  lot  276  and  by  defendant  as  part  of  202. 
Defendant's,  title  was  derived  through  B.,  to 
whom,  in  1870,  a  Crown  grant  was  issuecl, 
granting  that  lot  "numbered,  202  on  the 
official  plan"~  said  to  contain  "150  acres, 
more  or  less."  In  1876-77,  the  Lands  and 
Works  Department  having  caused  an  offi- 
cial survey  of  the  adjoining  lots  to  be 
made,  found  the  official  plan  by  which  the 
'  boundaries  of  B.'s  lot  were  defined  to  be 
incorrect,  _and  with  a  view  to  retain  the 
acreage  proper  to  each  grant  and  to  make 
the  boundaries  run  true  to  the  cardinal 
points,  gave  the  defendant,  without  noti- 
fying him,  in  the  new  official  plan  of  sur- 
vey, a  new  southern  boundary.  Three  years 
after  the  completion  of  this  survey,  defend- 
ant filed  in  the  Land  Registry  office  a  plan 
of  the  greater  part  of  lot  202,  according  to 
a  private  survey  made  by  Us  own  direc- 
tions in  which  he  implicitly  followed,  as 
to  his  southern  boundary,  the  survey  of 
1876-77.  In  1881  a  Crown  grant  to  lot 
376 — ^the  boundaries  thereof  being  as  deter- 
mined by  the  survey  of  1876-77 — ^was  issued 
to  plaintiff: — ^Held,  that  the  defendant  hav- 
ing, by  filing  his  map  in  1880,  adopted  the 
B.urvey'of  1876-77,  was  precluded  as  against 
the  plaintiff,  from  treating  that  survey  as 
a  nullify.  Johnston  v.  CTorfce,  I"  B.C.R.,  Pt., 
II.,  56;  overruled,  1  B.C.H.,  Pt.  II,,  81. 

3.  Registration  of  mortgage.] — The  map 
or  sketch  required  on  the  registration  of  a 
mortgage  of  a  portion  of  a  lot  is  goi^emed 
by  sec.  100  of  the  Land  Regiiatry  Act.  Sec. 
90  of  said  Act  does  jnot  apply.  'Mx!  parie 
Williams,   18  B.C.R.  248. 


VII.  Roads  and  Streets. 

Bordering    on    navigable   waters.] — Sec. 
68  of  the  Land  Registry  Act,  o.  23  of  1906, 


dealing  with  the  sub-division  of ,  land  into 
town  or  other  lots,  provides,  inter  alia,  that, 
in  case  a  lot  borders  on  the  shores  of ,  any 
navigable  water,  streets  leading  to  and  con- 
tinuing to  such  water,  must  be  shown  at  a 
not  greater  distance  apart  than  600  fee^: — 
Held,  that  the  object  of  the  section  was  to 
require  land  abutting  on  navigable  waters 
to  be  sub-divided  s.o  as  to  provide  straight 
and  continuous  access  to  the  Water  at  inter- 
vals of  not  less  than  600  feet.  Per  Mar- 
tin, J. :  The  section  does .  not  apply  unless 
the  streets  leading  to  the  water  reach  it. 
In  re  Lonsdale  Estate,  12  B.C.R.  366. 


VIII.  Jtjdgments. 

1.  Certificate  of  judgment.]— The  regis- 
tration against  lands,  of  a  certificate  of  the  ' 
judgiaent  appealed  from  is  not  a  proceeding 
By  way  of  execution  thereof,  and  is  not 
superseded  by  appellant  giving  security  for 
the  whole  judgment  debt  and  costs  under 
R.S.C.  c.  135,  sec.  47.  Foley  v.  Webster,  , 
2  B.C.R.  251. 

2.  Executor  mixing  private  funils  with 
estate — Judgment  by  general  legatee  for 
amount  of  legacy — Priority  of,  as  against 
prior  juilgment  against  executor  person- 
ally.]— In  1874,  one  E.  H.  became  entitled 
to  a  general  legacy  of  $10,000  bequeathed 
to  him  by  his  brother  J.,  who  appointed  as 
his  executor  another  brother,  T.,  with 
whom  he  was  in  paiinership.  On  J.'s  death, 
T.  entered  into  possession  of  the  whole  part- 
nership property,  and  paid  half  the  legacy 
to  E.  in  1875.  E.  sued  T.  and  recovered 
judgment  by  default  for  the  balance,  on 
January  24th,  1889,  which  judgment  was 
registered  February  28th,  1889.  In  the 
meantime  T.  had  charged  the  whole  prop- 
erty for  large  sums  to  various  creditors  who 
obtained  and  registered  judgments  before 
January  24th,  1889,  before  which  date  also 
judgment  was  obtained  against  T.,  and 
registered  by  a  simple-  contract  creditor,  C. 
Receivers  having  been  put  in  possession  of 
T.'s  estate,  sold  the  same  under  order  of 
Court,  and  after  certain  m.ortgage  debts 
arid  expenses  were  paid  off,  with  the  sanc- 
tion of  the  Court, -the  balance  left  was 
insufficient  to  pay  off  the  chargbs  registered 
before  E.'s  judgment.  In  an  action  by  E. 
for  an  inquiry  as  to  what  assets  of  J.  came 
into  the .  hands  of  T.  or  the .  receivers,  to 
have  his.  judgment'  declared  entitled  to 
priority  over  the  other  regi-stered  charges, 
and  to  restrain  -the  receivers: — Held,  that 
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the  action  lay  as  against  the  simple  con- 
tract creditor,  C,  but  not,  semble,  as 
against  the  secured  creditors,  by  reason  of 
sees.  32-36.  of  the  Land  Efigistry  Act. 
Barker  v.  Harper,  2  B.O.R.  15-;  21  S.C.E.' 
273. 

3.   Sale     of     land     under     judgment  — 
Equitable     mortgagee — Notice — ^Right     to 
dispose  of  timber — Estoppel  by  course  of 
litigation.] — In   1891,  O'Brien   pre-empted 
Provincial  Crown  land,  and,  in  1898,  Man- 
ley  obtained' a  judgment  against  him,  which 
provided  that  he  might  cut  timber  from  off 
O'Brien's   pre-emp^on .  and  apply,  the  pro- 
ceeds in  satisfaetioii  of  the  judgmwit,  and 
whtch  restrained   O'Brien   for   six  months 
from    cutting    or   selling    timber.      Manley 
registered  his  judgment  in  1899.     In  Janu- 
.ary,  1900,  O'Brien-  agreed  to  sell  to  Mackin- 
tosh the  timber  for  $I,0S6,  payable;  at  vari- 
ous times,,  part  of  the  consideration  being 
'  the  fees  payabfa  to  the  Crown  for  Crown 
grant,    and    on  these   being     advanced    by 
Mackintosh  the  Crown  grant  was  delivered 
to    him    as     security     for     such     advance. 
Plaintiff  moved  for  liberty  to  sell  the  land 
under  his--judgm^t,  and  IDrake,   J.,  made 
an  order  for  sale,  and  holding  that  Mackin- 
tosh,   being   an   equitable   mortgagee,    wis 
excluded  by  the  statute:— Held,  by  the  Full 
CoUrtj   reversing   Drake    J.,   that   the   sale 
should  be  subject  to  Mackintosh's  interest: 
Held,    also,    that    as   the   plaintiff   at   the 
trial   induced   the   Court   to   grant   him  a 
judgment   reeogniziug  defendant's   right  to 
timber,   he  was   estopped   from   afterwards 
contending  that  the  defendant  had  no  fight 
to  dispose  of  .timber.     Mamt^  v.  O'Brien, 
In  re  Mackintosh,,  8  B.C.R.  280. 

4.  R'egistjered  judgment  —  Whether 
mortgage  given  by  debtor  affected  by  «r 
not.] — A  registered  judgment  binds  only 
the  interest  of  the  debtor  existing  at  the 
time  of  registration  and  therefore  cannot 
affect  a  moj:tgage  already  given  by  the 
debtor,  although  such  mortgage  is  not  regis- 
tered before  tlle^j^l^dgment.  Yorkshire  Ouwr- 
antee  and  Securities  Corporation  v. 
Edmonds,  7  B.C.R.  3'48. 

5.  Priority      as      against      unregistered 

interest.] —Execution  creditors  registered 
their  judgment  in  April,  1907,  against  the 
lands  of  the  judgjnent  debtor,  pursuant  to 
the  Judgments  Act.  Previous  to  this,  in 
January,  1906,  the  debtor  conveyed  a  cer- 
tain lot  to  plaintiff,  who  neglected,  through 
ignorance  of  sec.  74  of  the  Land  Registry 
Act,     to     register     his     conveyance     until 


August,  1907,  when  he  foimd  this  judgment 
registered  against  the  lot.  In  an  aetidb  to 
set  aside  this  cloud  upon  his  title,  the 
learned  trial  judge  ruled  that  sec.  74,  mak- 
ing registration  of  coAveyances  ^  sine  qua 
non  to  the  passing  of  any  title,  at  law  or 
in  equiiyj  to  lands,  govemedi — ^Held,  on 
appeal,  that  the  Judgments  Act.  gives  the 
judgment  creditor  only  a  right  to  register 
against  the  interest  in  lands .  possessed  by 
the  judgment  debtor;  aini  that  in -this  case 
the  debtor,  having  convfeyed '  the  land  to 
plaintiff  so  long  before ,_  the  execution^ 
creditors'  judgment  was  obtained,  was  a 
dry  trustee  of  the  land  for  plaintiff., - 
Entvnsle  v.  Lenz  &  Leisef,  14  B.C.R.  51. 


IX.  Lis  Pendens. 
A.  Right  to  File  Oertifioate  of. 

Interest      of     plaintiff     in      actioiv]  — 

Plaintiff  claimed  in  the  endorsement  on  his 
writ,  on  behalf  qi  himself  ■  and  the  other 
creditofs  of  the  defendant  Marie  Schneider, 
a  decla.fatiOn  that  a  conveyance  made  by 
her' to  her  husband  (co-defendant)  of  cer- 
tain lands,  was  fraudulent  and  void  as 
aga,inst  them,  and  obtained  and  registered 
in  the  Land  Registry  Office  a  lis  pendens 
against  the  land,  in  ,«piestion,  \  On  motion 
to  set  aside  the  lis  pendens; — ^Held,  that 
the  statement  jof  claim  in  the  writ  showed 
an  ititerest  in  the  plaintiff,  as  a  creditor, 
in  the  subject',  matter,  sufficient  to  main- 
tain the  actiouyand  the  registration  of  the 
lis  pendens,  though  only  a  declaratory 
order,  and  no  consequent  xelief  was  prayed. 
Bevilookwciy  v.  Schneider,  3  B.C.R.  90. 


.  B.  Against  What  Interest.  / 

Purchase  money.] — Upon  a  contract  for 
the  sale  of  land,  the  purchase  ptioe  of 
which  is  payable  by  instalments,  the  v«ndor 
retains  an  interest  in  the  land  proportionaj- 
to  the  amount  of  purchase  money  unpaid, 
which  is  capabM  of  being  affected  by  the 
filing  of  a  certificate  of  lis  pendens.  Peek 
V.  Sun  Life  Assurance  Go.,  11  B.O.R.  215. 


O.  Effect  of  FiUng  Certificate  of. 

By  way  of  notice.]— In.  1894,  a  husband 
conveyed  certain  lands  to  his  wife  and  from 
her  by  agreement  in  October,  1896  (regis- 
tered in  March,  1897),  plaintiff  contracted 
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to  pur  chase  one  parcel  of  the  land;  the 
agreement  provided  that  the  purchase 
money  should  be  paid  by  instalments, 
which  were  paid  until  November,  1898, 
when  the  wife  conveyed  to  the  plaintiff  and 
took  his  note  in  payment  of  the  balance. 
In  August,  1897,  defendant  company  com- 
menced an  action  against  the  wife  to  set 
aside  the  conveyance  to  her  from  her  hus- 
band a:s  a  fraud  on  his,  creditors  and  regis- 
tered a  lis  pendens  on  atth  September,  1897, 
and  by  the  judgment  in  that  action  the 
wife  was  directed  to  do  all  acts  necessary 
to  make  "the  lands  comprised  in  the 
impeached"  ccaiveyance  available  to  satisfy 
the  claims  oil  her  husband's  estate.  Plaint- 
iff on  applying-  to  renter  his  title  first 
learned  of  the  action  and  the  lis  pendens. 
Plaintiff  sued  to  have  the  tegistration  of 
the  lis  pendens  cancelled; — ^Held,  (1)  The 
estate,  acquired  by  the  conveyance  to  plaint- 
iff from  the  wife  remained  subject  to  the 
rights  of  the  comjpany,  as  they  should  be 
determined  by  the  result  of  its  action 
a^inst  the  wife.  (2)  The  plaintiff  in 
order  to  get  a  title  should  not  be  compelled 
to  pay  again  tha,t  portion  of  the  purchase 
money  which  he  has  paid  since  the  regis- 
tration of  the  lis  pendens.  (3)  Notice  of 
the  company's  adverse  claim  was  not 
imputed  to,  plaintiff  by  reason  of  the  regis- 
tration of  the  lis  pendens.  (A)  Sees.  85-88 
of  the  Land  Registry  Act  providing  for  the 
cancellation  of  p,  lis  pendens  are  not  avail- 
able in  practice'  where,  as  in  -this  case,  the 
nature  and  extent  of  the  interest  affected 
by  the  lis  pendens  are  not  ascertained.  (5) 
The  plaintiff  was  entitled  to  a  declaration 
jof  right  only  and  the  Court  declared  that 
he  was  within  his  rights  in  making  the 
payments  before  notice  of  the  adverse 
claim ;  .  that  the  lis  pendens  did  not  affect 
the  interest  acquired  by  the  plaintiff  undep 
his  contract  and  that  the  defendant  com- 
pany has  a  charge  on  the  lands  for  the 
amount  of  purchase  money  unpaid.  Peck  v. 
Sun  -Life  Assurance  Gompcmy  of  Canada,  11 
B.C.E.  215. 


D.  Cancellation  of  Certificate  of. 

1.  Security.] — On  a  summons  "to  cancel 
lis  pendens,  the  judge  being  of  opinion 
that  the  plaintiffs  could  not  succeed  in  the 
action,  ordered  that  the  lis  pendens  be  can- 
celled on  the  applicants  giving  the  nominal 
security  of  $1: — ^Held,  on  appeal,  that  it 
was  not  a  case  for  cancellation  of  the  lis 


pendens,  but  that  the  plaintiffs  should  be 
put  on  terms  to  speed  the  action.  Merrick 
v.  Morrison,  7  B.C.R.  442. 

2.  Where  damages  ,  not  adequate 
remedy.] — An  order  will  not  be  made  can- 
celling a  lis  pendens  imder  s^c.  85  of  the 
Land  Registry  Act  in  a  case  where  damages 
would  not  be  a  complete  compensation. 
Toime  V.  Brighouse,  6  B.C.R.. 225. 


X.  Registeak. 

A.  Duties   of. 

Applications.]^ — It  is'  the  duty  of  the 
registrar  either  to  comply  ■jvith  applications 
for  registration  or  to  giye  a  wrijtten  refusal 
forthwith.  Byrnes  v.  McMillan,  ^2  B.C.R. 
163. 

B.  Powers  of. 

1.  To  refuse  application  after  sanction 
of  plan  refused.  ]^The  owner  of  a  parcel 
of  land  sub-divided  into  lots  and  applied 
for  the  approval  of  the  plan  of  the  siib- 
division  by  the  municipal  council  of  the 
municipality  in  which  it  lay,  pursuant  to 
sec.  92  of  the  Land  Registry  Act.  The 
council  refused  to  approve  of  the  subrdi-^i- 
sion,  as  sufficient  allowance  had  not  been 
made  for  streets,  and  the  registrar  of  titles 
then  refused  to  accept  the  plan.  Subse- 
quently the  petitioners,  who  purchased  lots 
withid  the  sub-division^  applied  to  register 
as  charges  their  agreements  of  sale,  in 
which  each  lot  was  described  by  inetes  and 
bounds,  and  attached  thereto  was  a  plan 
of  the  lot.  The  lots  were  identical  with 
certain  lots  shown  on  the  plan  of  the  sub- 
division that  had  been  rejected,  but  no 
reference  was  made  to  the  rejected  plan  in 
the  description  of  the  lots.  The  registrar 
refused  to  register  the  agreements  as 
charges  affecting  the  original  parcel: — -Held, 
that  the  applications  for  registration  were 
wrongfully  rejected.  In  re  Ryan  and  the 
District  Registrar  of  Titles,  19  B.C.R.  165. 

2.  To  require  exclusion  of  beds  of 
lakes  or  rivers.]— Upon  an  application  to 
register  the  title  deeds  to  certain  lands 
which  included  within  its  boundaries  a 
portion  of  the  bed  of  a  river  and  of  a  lake, 
the  registrar,  refused  to  register  on  the 
ground  that  the  map  and  deeds  lodged  in 
support  of  the  application  required  amend- 
ment to  exclude  the  beds  of  lakes  and 
rivers: — ^Held,  that  every  certificate  of  title 
must  be  read  as  being  issued  subject  to  the 
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reserTations  and  limitations'  expressed  in 
the  original  grant  from  the  Crown,  and  a 
registrar  has  no  authority  to  refuse  to 
register  a  title  unless  the  applicant  amends 
his  application  so  as  to  exclude  the  beds 
of  the  lake  and  river.  In  re  Ga/rdAner  and 
District  Registrar  of  Titles,  19  B.C.R.  243. 

3,  To  refuse  conveyance  containing  no 
covenants.] — Itie  absence  of  the  usual 
covenants  for  title  in  a  ^oiiveyance  of  land 
does  not,  per  se,  justify  a 'registrar  of  titles 
refusing  to  register  such  conveyance  on 
the  ground  that  the  applicant  has  not  a 
good,  safeholding,  marketable  title,  &s 
recyiired  by  sec.  15  of  the  Land  Registry 
Act.;    Re  Dalgleish,  15  B.C,K^  ,217. 

'  4t  AVh«lre  doubt  on  construction  of 
will.] — Where  a  doubt  exists  on  the  con- 
struction of  a  will,  the  Registrar,  of  Titles 
under  the  ordinance  properly  refused  to 
register  and  issue  certificate  of  title,  until 
removal  of  the  doubt  by  adjudication.  In 
such  a  case  th^  registrar  is  entitled  to.  hiis" 
costs.  In  re  Henry  Jerome  {deceased) ,  1 
B.CR.,  Pt.  I.,  87. 

5.  Cancellation  of  ordinary  certificate 
on  issuance  of  indefeasible  title.]  — The 
Registrar-General  has  power.  Tinder  sec.  61 
of  the  Land  Registry  Act,  B.C.  1888,  to 
danCel  an  ordinary  certificate- of  title  issued 
under  sec.  17  of  the  Act,  upon  the  issue^to 
the  registered  owner  of  a  certificate!  of  inde-. 
feasible  title,  under  sec.  63  of  the  Act.-  In 
re  Turner,  2  B.C.R.  '244. 


XI.  Valuation. 

1.  Of    mortgfage    security.]   —  On    an 

application  under  sec.  176  of  the  Land 
Registry  Act  to  re^ster  a  mortgage,  the 
mortgage  shall  be  valued  at  its  true  value 
as  provided  by  Sec.  175,  dealing  with  appli- 
cation for  the  registration  of  a  fee.  If, 
therefore,  the  registrars-be  not  satisfied  as 
to  the  correctness  of  the  value  affirmed,  he 
may  require  production  of  other  evidence, 
or  of  a  certificate  under  the  hand  of  a 
valuator.  There  not  having  been  any  such 
course  adopted  in  this  case,  but  the  inspec- 
tor of  legal  offices  having  ruled  that, the 
value  of  a  mortgage  for:  registration  pur- 
poses is  necessarily  the  full  amount  of 
money  for  which  it  is  given  as  security: — 
Held, -that  there  is  no  provision  authoriz- 
ing the  registrar  to  make  such  ,  a  ruling, 
but  that  the  procedure  set  out  in  sees.  175 
and    176   must   be   adhered   to,   unless  th^ 


registrar,  "for  sufficient  cause  shown," 
direct  otherwise.  Semble,  that,  the  regis- 
trar may  vary  the  methods  for  adducing 
such  further  proofs  as  he  may  requirfe,  on 
the  applicant  for  registration  showing  him 
sufficient  cause  why  the  provisions  of  sec. 
176  are  impracticable  or  inconvenient.  In 
re  The  Royal  Trust  Oompany,  Limited,  17 
B.C.R.  329. 

2.  On  transfer  to  new  trustees.]' — ^The 
fee  payable  for  registration  of  a  transfer 
of  realty  to  new  trustees  is  based  on  the 
value  of  the  lands  included  in  the  con- 
veyance to  such  new  trustees.  In  re  Hall 
Mining  and  Smelting  CompoMy,  Limited, 
11  B.C.R.  492. 

See  Execution. 


RELEASE. 

Setting   aside   on   ground   of  fraud.] — 

In  an  action  for  damages  for  the  death  of 
a  husband  and  father,  defendants  set  up 
that  deceased  had,  after  the  injury,  exe- 
cuted an  agreement,  in  consideration  of  the 
payment  of  $1,000,  releasing  defendants  from 
present  and  future  liability  to  himself  or 
his  heirs.  Plaintiffs^  answer  was  that  the 
release  had  'been  fraudulently  obtained. 
They  sued  under  the  Families  Compensa- 
tion Act,  there  being  no  executor 'or  admin- 
istrator of  deceased's  estate.  The  only  evi- 
dence given  at  the  trial  was  the  ^proof  of 
deceased's  signature  to  the  release.  The 
trial  judge  took  the  case  from  the  jury  and 
dismissed  the  action  because  plaintiffs  had 
not  brought  into  Court,  to  abide  the  result 
of  the  trial,-  the  $1,000  paid  by  defendants 
to  deceased: — ^Held, /  that  although  the 
plaintiffs  were  not  the  legal  personal  repre- 
sentatives of  deceased,  and  were  not  parties 
to  the  release,  yet  they  had  a  right  to. attack 
it  on  the  ground  of  fraud  when  set  up  in 
bar  to  their  claim  under  the  statute,  with- 
out repaying  or  tendering  the  $1,000  or 
directly  asking  to,  have  the  i«lease  set  aside. 
Trawford  v.  British  Columbia  Electric  Rail- 
way Oompany,  Limited, .  18  B.C.R.  132 ;  49 
S.C.R.  470. 


REPLEVIN. 

I.  Natuee  of  Action. 
11.  Practice. 
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I.  NAftiBE  OF  Action. 


EEPLEViN— SALE  OE  GOODS 

RES  JUDICATA. 
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1.  Action  for — ^Whether  it  is  an  action 
for  tort— ^Can  husband  maintain  it  against 
Jiis  wife? — ^Married  Women's  Property 
Act,  R.S.B.C.  1897,  c.  130,  sec.  13.]-^A 

replevin  action  is  an  action  for  a  tort,  and 
therefore  a  husband  cannot  maintain  it 
against  his  wife.  MoGregor  v.  McGregor, 
6  B.C.E.  432. 

2.  Ship.]  ^A  ship  may  be  replevied. 
Dvmsmuir  v.  The  Klondike  d  Columbian 
Goldfi^lds,  Ltd.,  6  B.e.R.  200. 


II.  Practice. 

1.  Practice  and  procedure.] — ^The  Court 
■procedure  and  practice  existing  under  the 
old  Replevin  Act  are  still  in' force,  although 
the  new  Act  contains  no  reference  to  plead- 
ing, or  practice  other  than  to  enable  them  to 
be  dealt  with  by  Rules  of  Court  to  be  made. 
MoGregor  v.  M'eGreg'or,  6  B.C.R.  258. 

2.  B.C.  Replevin:  Act,  1873 — ^Affidavit 
for  viiit  of  replevin — Sufficiency  of.] — 
Qn  an  application  to  set  aside  a  writ  of 
replevin  under  the  B.C.  Stats.  1873,  c.  24: — 
Held,  ( 1 )  That  the  affidavit  ijnder  sec.  4 
need  not  state  that  the  deponent  is  the  "ser- 
vant" or  "agent"  of  the  daimant ;  { 2 )  That 
the  delivery  to  the  sheriff  of  the  bond  is  not 
a  necessary  preliminary  to  ^he  issue  of  the 
writ.     Keef€r  v.  Todd,  1  B.O.R.^  Pt.  II.,  249. 

3.  Bond — ^Requirements  as  to  sureties.] 
— ^It  IB -not  necessary  under  the  Replevin 
Act,  C.S.B.C.  1888,  c.  101,  that  the  sureties 
on  a  replevin  bond  should  be  Worth  the 
amount  of  the  bond,  or  that  there  should  ie 
sureties,  at  all,  but  only  that  there  shall  be 
■a  bond  in  double  the  value,  etc.,  to  the 
•  satisfaction  of  the  sheriff.  Dunsmuir  v. 
The  Klondike  d  Columhian  Goldfields,  Ltd., 
6  B.C.R.  20(^; 

4.  Supreme  Court  Rules.] — By  the 
Supreme  Court  Rules,  1906,  proceedings  in 
actions  for  replevin  are  made  uniform  with 
those  in  other  classes  of  actions.  Emerson 
V.  Skinner,  13  B.C.R.  121.      ^ 

5.  Court  of  Record.] — The  Coiirt  of  a 
Police  Commissioner  is  a  Cpijrt  of  Record 
for  British  Columbia  within  the  meaning  of 
the  Replevin  Act,  1873,  sec.  2.  Keefer  v. 
Todd,  1  B.C.R.,  Pt.  II.,  249. 


REPRESENTATION. 

See  MiSEEPEESENTATION  AND  FbAUD. 


■  See  Estoppel. 


RESTRAINT  OF  TRADE. 

See   CONTBAOT. 


ROSSLAND    WATER    AND    LIGHT 

COMPANY  INCORPORATION 

ACT,  1896. 

Rights  of  City  of  Rossland.] — ^^  Under 
Sec.  11  of  the  above-named  Act,  the-  rights 
of  the  City  of  Rossland  to  the  waters  of 
Stoney  Creek  are  paramount  but  not  Exclu- 
sive, and  the  Gold  Commissioner  has  juris- 
diction to  adjudicate  on  an  application 
under  sec.  18  of  the  Water  Clauses  -Consoli- 
dation 'Act  (R.S.b;c.  1897,  c.  190)' for  an 
interim  record  of  the  surplus  water  not 
used  by  the  City.  Centre  Star  Mining  Go. 
V.  City  of  Rossland,  9  B.C.R.  403. 


SALE  OF  GOODS. 

I.  Passing  or  Peopebtt,  910. 
II.  Conditions,  911. 
III.  Waebantt,  911. 

IV.   NON-ACCEPTANCE,   812. 

y.  Non-Deuveey,  912. 
VI.  Inspection,  912. 


I.  Passing  or  Peopebtt. 

Appropriation.] —A  bookseller  relying 
on  an  advertisement  in  a  newspaper  of  a~ 
certain  book,  ordered  2S  copies  from  a  pub- 
lisher. Upon  receipt  of  twelve  copies  (for 
which  the  bookseller  paid)  he  immediately 
cahled  a,  cancellation  of  the  balance  of  the  - 
order.  The  publisher  had  not  sent-  the  13 
remaining  copies,  nor  had  he  appropriated 
them  to  the  bookseller  prior  to  the  receipt 
of  the  cable,  but  he  persisted  in  fy)rwarding 
them,  and  the  bookseller  refused  to  accept 
them.  In  an  action  to  recover  the  price  of 
the  books,  judgment  was  given  by  the  trial 
judge  in  favour  of  the  plaintiff : — ^Held,  that 
the  cancellation  operated  to  prevent  any 
appropriation  by  the  publisher  effective  to 
pass  the  property  in  the  books  to  the  book- 
seller. Sells,  Limited  V;  Thomson  Station- 
_  ery  Cornpany,  Limited  Liability,  19  B.C.R. 
400. 
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11.  Conditions. 


1.  Return  of  unsound  goods.] — ^Where, 
upon  the  sale  of  a  team  of  horses,  the  ven- 
dor warranted  them  sound,  and  they  were 
returned  as  unsound  in  three  days  pursuant 
to  an  agreement  that  in  the  'event  of  their 
turning  out  unsound  within  ten  days  they 
could  be  returned,  and  they  were  accepted 
and  retained  by  the  vendor: — Held,  that 
the  purchaser  was  entitled  to  a.  refurid  of 
the  price  paid  for  the  horses;  and  was  not 
driven  to  sue  for  breach  of  the  warranty. 
Bolt  V.  Brooks,  18  B.CIl.  301. 

2.  Invoices.] — Where  the  purchase  price 
of  a  stock  of  merchandise  was  fixed  at  an 
advance  of  ten  per  centum  on  the  "invoice 
price,"  failure  to  producg  the  invoices  does 
not, relieve  the  purchaser  from  performing 
the  contract,  if  the  purchaser  consents  to 
the  ascertainment  of 'the  price  in  another 
manner.  Periard  v.  Bergeron,  17  B.C.R. 
339;    47  s!o.E.  289. 


III.  Wabeanty. 

1.  Breach  of.] — A  completed  sale  of 
chattels  cannot  be  rescinded  for  a  breach  of 
warranty.  William  Bamilton  Mfg.  Co.  v. 
EmgU,  5  B.C.E.  391. 

2.  Particular  purpose.]  —  Where  the 
vendors  of  a  marine  boiler  to  be  used,  to 
the  vendors'  knowledge,  in  a  steam  tug, 
stated  to  the  purchasers  "that  if  it  was  not 
right  they  would  make  it  right,"  it  is  doubt- 
ful whether  this  is  an  express  warranty; 
but  in  such. a  case  tftjere  is  an* implied  war- 
ranty that  the  boiler  is  fit  for  the.  purpose 
for  which  it  was  bought.  WilUam  Bamil-^ 
ton  Mfg.  do.  v.  yiotoria  Lumber,  etc.,  Co., 
4  B.C.R.  101. 

3.  Capacity  of  motor  waggon.] — The 
,  defendant  sold  a  motor-truck  to  the  plaintiff, 

whose  purchasing  agent  had  no  knowledge 
of  motor-tfuclcs,  on  the  representation  that 
it  was  a  "three-ton  Mack  truck"  and  that  it 
was  rated  as"  such,  when  the  truck  was  in 
fact  classified  by  the  manufacturer  as  a 
two-ton  truck: — Held,  that  the  plaintiff 
should  succee/i  on  a  breach  of  warranty,  as 
the  issue'  was  hot  whether  a  new  truck 
would'  darry  three-ton  loads  for  a  period  of 
several  months,  but  whether  it  was,  accord- 
ing to  the  judgment  of  those  skilled  in  the 
manufacture  of  trucks,  capable  Of  maintain- 
ing a  three.-ton  standard  for  the  period 
which  could  be!  considered,  the  life  of  the- 
truck.     Victoria  and  Saanich  Motor  Trans- 


portation   Oompam,y   v.    Wood   Motor   Com- 
pa/ny,  Limited,  20  B.O.E,.  537. 


IV.    NON-ACCEPTANOE. 

Pleading.] — Damages  cannot  be  recovered 
for  breach  of  contract  by  refusal  to  accept 
the  goods  when  the  action  has  been  brotight 
solely  for  the  price.  ,8ells,  Ltd.  v.  Thom- 
son Stationery  Go.,  19  iB.C.R.  400. 


V.  Non-Deliveey. 

Premature  action.] —Th^re  can  be  no 
right  to  damages'  for  non-delivery  before  the 
time  appointed  in  that  behalf.  Oppen- 
heimjer  V.  Brackmanj  9  B.C.R.  343;  32 
S.C.R.  699. 

VI.  Inspection. 

1.  Place  of.] — Prima  facie  the  examina- 
tion by  a  buyer  imder  see.  ^5  of  the  Sale  of 
Goods  Act  in  order  to  ascertain  whether  the 
goods  tendered  are  in  conformity  with  the 
contract,  should '  be  had  at  the  place  of 
delivery;  and  a  removal  of  the  goods  by 
buyer  without  exercising  his  right  of  exam- 
ination, will  prevefit  him  from  afterwards 
refusing  to  accept.  But  if  the  goods' deliv- 
ered are  not  in  fact  in  conformity  with  the' 
contract,  the  Buyer  is  entitled  to  a  reduc- 
tion' in  the_agreed  price.  Brooks-Scanlon- 
O'Brien  Company  v.  Red  Fir  Lumber  Com- 
pany, 14  B.C.R.  439. 

2.  Correspondence  with  description.] 
— ;;The  plaintiffs  sold  the  defendant  a  rail- 
way contractor's  plant,  consisting  Qf  cars, 
scrapers  and  other  equipment.  The  plant, 
which  was  a  second-hand  one,  was  examined 
by  the  defendant  before  he  purchased.  Two 
of  the  defendant's  servants  kept  tally  on  the 
goods  as  they  were  loaded  at  Cloverdale,  the 
place  of_  shipment.  >  Upon  reaching  the 
defendant's  shops  in  Vancouver,  the  gbo^s, 
without  being  checked,  were  so  dealt  with 
as  to  make  it  impossible  to  ascertain 
whether  or  not  they  conformed  to  the 
description  in  the  contract.  On  appeal  from 
the  jiidgmerit  in  favour  of  the.  plaintiff  in 
an  action  for  the  price  of  the  goods:— Held, 
that  the  judgment  of  the  trial  judge  should 
not  be  disturbed, -as  it  was  based  upon  the 
direct  evidence  of  the.  only  persons  who 
examined  the  goods,  and  made  a  list  of 
them,  the  defence  having  failefd  in  their  diity 
to  ascertain,  upon  receipt  of;*-the  goods, 
whether  or  not  they  corresponded  with  the 
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description  in  the  contract.  Ironside  v. 
Vancov/ver  Machinery  Depots  lAmited,  20 
B.C.R.  427. 


SALE  OF  GOODS— SALVAGE 


SALE  OF  LAND. 

See  Vendob  and  Pubchaseb. 


SALVAGE. 

I.  Who  Entitled,  913.     , 
II.  Salvage  Sebvices,  What  Abb,  913. 

III.  Amount  or  Award,  914. 

IV.  Pbactice,  915. 


I.  Who  Entitled. 

Wrongdoer.] — Although  the  salving  and 
the  salved  ship  are  both  to  blame,  the  for- 
mer may  be  awarded  salvage.  Zambesi  v. 
Fanny  Dutard,  2  B.C.R.  91. 


II.  Salvage  Sebvices,  What  Abe. 

1.  Extraordinary    towage    services.]  — 

Where  towage  services  cannot  be  said  to 
have  saved  the  ship  from  being  lost,  but 
were  of  extraordinary  service,  owing  to  her 
condition,  and  involved  more  than  ordinary 
trouble  and  risk,  they  should  be  allowed  for, 
not  as  salvage,  but  as  extraordinary  towage 
services.  Dunsmuir  v.  The  Harold,  3  B.CR. ' 
128. 

2.  Contract  for  towage — ^Whether  toW. 
age  or  salvage  —  Impending  danger.]  — 
The  ship  S.  was  found  by  the  tug  M.  in  a 
dangerous  position  in  foul  waters.  The 
captain  of  the  tug  agreed  to  tow  the  ship 
into  the  open  sea,  the  amount  payable  for 
such  services  to  be  left  to  the  respective 
owners.  The  owners  being  imable  to 
agree : — ^Held,  on  the  evidence,  that  the  ship 
was  in  impending  danger  of  loss  and  injury 
from  her  situation  and  the  ignorance  of  her 
captain  of  the  locality,  and  that  the  service 
of  the  tug  was  therefore  a  salvage,  and  not 
a  towage  service.  Canadian  Paciflo  Nam- 
gation  Co.  v._  The  C.  F.  Sargent,  3  B.C.E..  5. 

3.  Expenses  incurred  in  navigating 
after  salving  ship.]  —  Plaintiffs,  having 
salved  the  ship,  incurred  expenses  in  navi- 
gating her  along  a  dangerous  coast  at  a 
rough  season  of  the  year: — Held,  on  the 
facts,  that  besides  a  salvage  reward  of  one- 
half  of  the  proceeds  of  the  sale  of  the  ship, 
the  plaintiffs  were  entitled  to  expenses  to 


be  estimated  at  a  lump  sum. 
Ship  "Archer,"  3  B,C.R.  374. 
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Jacohsen  v. 


III.  Amount  of  Awabd. 

1.   Absence    of    danger — ^Depreciation.] 

— The  O.,  a  freight  steamer,  fully  laden  with 
coal,  had  gone  ashore  on  Danger  Iteefs,  at 
the  northerly  end  of  Thetis  Island,  and 
about  seven  and  a  half  miles,  by  the  ship's 
course, '  from  Ladysmith,  British  Columbia. 
She  had  sprung  a  leak  and  the  water  had 
put  out  her  fires.  About  10  feet  of  her 
forefront  was  on  the  rock,  while  her  stern 
was  in  deep  water.  The  P.  sighted  the 
stranded  vessel  in  the  night  time  and  went 
to  her  relief,  taking  a  hawser  passed  to  her 
by  the  0.,  and  waiting  for  the  tide  and  day- 
light. Just  before  6  o'clock  in  the  morning 
the  P.  started  to  pull  straight  ahead  at  full 
speed,  and  shortly  succeeded  in  getting  the 
0.  off  the  reef.  The  P.  then  cut  the  O.'s 
hawser,  so  as  to  lose  no  time,  backed  up  to 
the  0.  and  made  fast  to  her  with  the  P.'s 
hawser,  and  succeeded  in  towing  her  under 
forced  draft  into  Ladysmith,  where  the  O. 
was  tied  up  to  a  wharf  in  a  position  of_ 
acknowledged  safety: — Held,  that  the  ser- 
vices performed  by  the  P.,  while  without  the 
specially  meritorious  features  of  saving 
human  life  or  danger  to  herself  and  crew, 
were  as  skilfully  conducted  as  the  nature 
of  the  case  permitted,  and  valuable,  and  as 
such  were  entitled  to  corresponding  recog- 
nition, even  though  they  were  of  short  dura- 
tion. Salvage  awarded  in  an  amount  of 
$2,200.  In  finding  the  value  of  the  ship  and 
cargo,  the  District  Registrar  allowed  a 
yearly  depreciation  in  the  value  of  the  ship 
of  7  per  cent.,  following  a  practice  with 
reference  to  wooden  vessels  said  to  prevail 
in  British  Columbia: — Held,  that  whatever 
may  be  said  of  the  allowance  of  such  a 
depreciation  in  the  case  of  wooden  vessels 
as  a  rule,  it  must  always  very  largely 
depend  upon  the  manner  in  which  the  ves- 
sel was  originally  constructed  and  the  care 
she  had  subsequraitly  received,  but,  in  any 
event,  it  coiild  not  be  applied  to  the  ship  in" 
respect  of  which  salvage  services  were  ren- 
dered in  this  case,  as  she  is  a  better  built 
ship  than  the  average,  and  has  been  well 
cared  for  and  maintained.  Dunsmvir  v. 
The  Otter,  18  B.C.R.  435. 

2.  Derelict.] — The  tug  Escort  No.  2 
(with  crew  of  11  men,  estimated  value, 
$10,000)  became  disabled  owing  to  a  broken 
propeller  on  the  22nd  of  November,   1913, 
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and  was  in  such  a  position,^ (a  little  to  the 
S.E.  <rf  Hannah  Bank,  in  the  Sea  Otter 
Group,  Smith  So^id)  that  in  a  short  time 
she  woTildy"^  beyond  reasonable  doubt,  have 
become  a  total  wreck,  had  not  the  S.S.  Hum- 
boldt (estimated  value,  $150,000;  cargq, 
$150,737')  come  to  her  assistance.  After  an 
hour's'  manoeuvring  in  a  position  of  peril  to 
an  appreciable  *degre,6  (being  from  one-half 
to  three-c[uarter8  of  a  mile  from  a  reefjjSlie 
made  fast  to  the  Escort  and  took  her' in  tbwj 
bringing  her  to  Alert  Bay,  a  distgrnee  of 
about  50  miles,  with  a  divergence  from  her 
course  of  about  flve  ttiiles:.  The, heavy  swell 
ma^e  it  impossible  to  take  the  master  and 
crew  off  the  Escort,  and  th^j*  had,  before 
the  arrival  of  the  Humboldt,  made  prepara- 
tions to  abandon  hfer,  take  to  their  boat  and 
make  a  hazardous  trip  of  15'-  miles  to  shore. 
^  In  an  action' for  salvage-- services: — B^eld, 
the  value  of  the  services  rendered  should  be 
estimated  in  the  ordinary  way  and  not  on 
the  basis  of  the  tug  being  regarded  as  a, 
derelict,  as  she  was  not  abandoned  i  at  the 
time  she  was  taken  in  tow.  The  award  is 
$2,000.  The  Bumbotdi  v.  The  Escort  No.  2, 
20  B.C.R;  595.  ■•  ^ 

IV.  Peactice. 

Assessors.]  -—  Where'  necessary  assessors 
will  be  appointed  in  salvage  cases.  Ver- 
mont  8.8.  Go.  v.  The  AhJyy  Palmer,  10  B.O.R. 
380. 


SEAMAN. 

8ee  Shipping." 


/  SET-OFF. 

Unlawful    seizure    under    mortgage.]  — 

Where  the  plaintiff  succeeded  in  an.  action 
for  damages  for  the  unlawful  seizure  of  his 
goods  by  the  defendant  .under  a  chattel 
mortgage: — ^Held,  that  such  4ama:ges  should- 
not  be  set  off  against  the  amount  due  under 
the  chattel  mortgage.  8utUe  v.  J'elletier, 
20  B.C.B.  212. 

Bee  Pbactice. 


SETTLED  ESTATES. 

1,  Appointment  of  guardian.]  — Where 
a  guardian  to  an  infant  has  already  been 
appointed  by  the  Court  it  is  not  necessary  to 


appoint  a  guardian  for  the  special  purpose 
of  presenting  a  petition  for  sale  of  the- 
infant's  estate  under  the  Settled  Estates' 
Act,  1887,  see.  49.  In  re  Ash  Estate,  5 
B.C.R.  672. 

2.  Sale  by  administratrix.]  >t- Deceased, 
who  left  a  widow  and -one  chfld,  was  at  the 
time  of  his  death  the  owner '  of  some  four 
acres  of  land.  The  child  was  taken  in 
charge  by  a  Childreft^s  Aid  Society.  Letters 
of  administratibri  were  issued- to  his  widow^ 
She  subsequently  obtained  registratipn  of 
'the  property  in  her  owunanie,  based  upon 
a  conveyance  to  her  from  her  late  husband, 
and  on  the  title  so  obtained  entered  into  an 
agreement  for  sale  of  the  property,  receiving 
a  pajrment;  pi  $500 -oa -account  of  the  pur- 
chase price.  It  aifterwards  developed  that 
there 'had  been  cfoss  deeds  between  the  hus- 
band and  -wife,  but  tha.t  that  from  the  wife 
-to  the  iuaband  had  never  been  registered. 
She  then  applied  to,  Morrison>  J.,  fou,  and 
obtained  authority  to  carry  out  the  sale  as 
administratrix.  The  Children's' Aid  Society 
appealed  on  behalf  of  the  infant:— Held,  on 
appeal^  that  the  learned  jUd^e  had  not  Juris- 
dictioig  to  inake  the  order  confirming ,  the 
sale.  In  re  Harry  Howard  {deceased),  16 
B.C.E..  48. 


SHERIFF. 


I.  Rights, 
II.  Duties. 
III.  AOTiojis  Against. 


L  Rights.  , 

1.  Free,,  miner's    certificate — ^Renewal.] 

— ^A  sheriff  in  possession  of  a  free  miner's 
interest  in  "a  mineral  claim  has  no  power  to 
take  out  a  special  free  miner's  certificate 
under  see.  4  of  the  Mineral  Act  Amendment 
Act  of  1899  in  the  name  of  the  judgment 
debtors  neither  has!  the  sheriff  power  to 
renew  a  certificate  before  lapse.  McNaught 
V.  ~The  Bardy  Van  Norman  Co.,  9  B.C.R.., 
131;    32  S.C.R.  690. 

2.  Person  arrested  on  capias — Custody 
of.] — A  sheriff  is  required  to  keep  a  person 
arrested  on  a  capiat  safely,  and  as  there  is 
no  common  gaol  in  Vancouver,  the  sheriff 
of  Vancouver  is  entitled  to  lodge  su6h  a 
person  in  New  Westminster  gaol  and  charge 
iiiileage  therefor.  Carson  v.  Ca/rson,  10 
B.C.R.  83. 

3.  Seizure  of  goods  in  possession  of 
receiver — Jurisdiction '  of  Supreme   Court 
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to  direct  interpleader — Practice.] — ^Where 
property  alleged  to  be  part  of  the  equip- 
ment of  a  ship  is  in  the  possession  of  a 
receiver  appointed  in  an  action  in  rem  in 
the  Exchequer  iCourt  to  enforce  a  mortgage 
of  the  ship,  'SUch  property  cannot  be  seized 
by  a  sheriflF  under  a  writ  of  fieri  facias, 
issued  on  a  judgment  recovered  against  the 
registered  owner  of  the  ship  in  the  Supreme 
Court ;  and  the  Supreme  Court  has  no  juris- 
diction, on  the  application  of  the  sheriff,  to 
grant  an  order  directing  the  trial  of  an 
interpleader  issue  between  the  mortgagees 
and  the  judgnlent  creditors.  Williamson 
V.  Rank  of  Montreal,  6  B.C.R.  486. 


II.  DtJTpJS. 
Execution  Act  —  Responsibility  for 
error  in  notice  of  sale  caused  by  error  in 
land  registry  office.] — A  sheriff  discharges 
his  duty  under  sec.  37  of  the  Execution  Act 
if  he  publishes  a  correct  copy  of  the 
information  as  furnished  him  by  the  Land 
Registry  Office,  and  is  not  responsible  for 
loss  arising  out  of  errors  committed  therein. 
Byrnes  v.  McMillan,  2  B.C.R.  163. 

III.  AoTlojsrs  Against. 

1.  Bailiff.  ]t^A  County  Court  bailiflf  is 
entitled  to  notice  of  action  for  anything 
done  under  process  of  the  Court  by  virtue 
of  the  9  &  10  Vict.,  c.  95,  sec.  138,  intro- 
duced by  the  County  Court  Ordinance,  1867. 
Johnson  v.  Harris,  1  B.C.R.,  Pt.  I.,  93. 

2.  Exemption.] — An  action  is  not  main- 
tainable against  a  sheriff  who  has,  in 
obedience  to  a  valid  order,  seized  property 
privileged  from  execution,  without  a  prior 
legal  notification  of  its  exemption.  John- 
son y.  Harris,  1  B.C.R.,  Pt.  I-,  93. 


SHIPPING. 

I.   MOBTGAGES,    917. 

II.  HiEE  OF  Ship,  918. 
III.  Contracts  of  Cabeiage,  918. 
IV.  Masters  and  Seamen,  918. 

V.  Coasting  Trade,  920. 


I.  Mortgages. 

Unregistered.]  —  An  unregistered  mort- 
gage of  a  ship  is  effectual  as  against  execu- 
tion creditors  of  the  mortgagor.  Imperial 
Timber  d  Trading  Co.  v.  Henderson,  14 
B.CR.  216. 


II.  Hire  of  Shjb. 


Injury  to  ship,  liability  for.] — ^The  boiler 
of  a  steamer  chartered  by  the  defendants 
from  the '  plaintiff  Company  was  injured 
through  the  carelessness  of  the  engineer. 
Under  the  terms  of  the  charter-party  the 
master  and  engineer  were  subject  to  the 
approval  of  the  owners,  and  the  vessel  was 
at  owner's  risk,  but  the  charterers  were  to 
take  all  reasonable  precautions  rega,rdtng 
her  safety.  The  owners  had  approved  of' 
the  engineer  in  charge: — Held,  in  an  action 
for  damages  by  the  owners,  that  the  defend- 
ants were  not  liable  under  the  express  pro- 
visions of  the  contract.  The  engineer  must 
be  held  to  be  competent,  because  his  appoint- 
ment was  approved  by  the  owners,  and  the 
charterers  were  not  bound  to  have  some  per- 
son superintend  his  work.  Per  Martin, 
J.A,. :  The  words  "owner's  risk"  protect  the 
defendants  from  all  liabilities,  except  wilful 
misconduct.  British  Golumhia  Canning 
Company,  Limited  v.  'McGregor,  18  B.C.R. 
663. 

III.  Contracts  or  Carriage. 

Bill  of  lading — ^Exceptions  in,  applicable 
to  matters  occurring  during  the  voyage — 
Breacii  of  obligation  to  provide  reasonably 
fit  ship — Clause  limiting  liability  of  ship 
owners,  scope  of.] — The  plaintiff  shipped 
six  cases  of  -dry  goods  on  board  the  defend- 
ants' ship  for  carriage  from  Vancouver  to 
Skagway  and  thence  to  Dawson,  under  a 
bill  of  lading  which'provided  that  all  claims 
for  damage  to  or  loss  of  any  of  the  mer- 
chandise must  be  presented  within  one 
month.  The  grating  on  the  outside  of  the 
hull  of  the  ship  and  at  the  mouth  of  the 
pipe  in  which  the  sea-cock  was  placed  was 
defective  and  rendered  the  ship  unseaworthy, 
the  result  being  that  salt  water  entered  the 
afterhold  and  damaged  the  plaintiff's  goods. 
Plaintiff  did  not  present~his  claim  within  a 
month,  but  subsequently  sued  for  dam- 
ages:;—Held,  that  the  stipulation  in  the  bill 
of  lading  to  the  effect  that  no  claim  for 
loss  should  be  valid  unless  presented  to  the 
company  within  a.  month  did  not  apply  to 
damage  occasioned  by  the '  defendants  not 
providing  a  seaworthy  ship.  Drysdale  v. 
Union  Steamship  Co.,  8  B.C.R.  228. 


IV.  Masters  and  Seamen. 

1.  Discharge.] — ^There  is   no  custom  at 
the  port  of  Vancouver  that  masters  of  tug- 
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boats  and  small  coasting  vessels  may  on  the 
one  hand  be  discharged  without  n,otioe,  and 
on  the  other,  leave  their  employer's  service 
in  the  same  manner,  in  either  case  receiv- 
ing their  wages  to  the  date  of  termination 
of  the  service;  and' if  there  were  such  cus- 
tom the  Court  would  refuse  'to  enforce  it 
on  the  ground  of  unreasonablenfess.  Roierts 
V.  The  Tmtwr,  13  B.C.E,.  474. 

2.  Duty  of  ship  owner  to  provide 
medical  attendance.] — A  ship  owner  is 
under  no  duty,  either  at  common  law  or 
imder  sec.  207  of  the  Merchants'  Shipping 
Act,  1894,  to  provide  surgical  or  medical 
attendance  for  the  ship's  company.  Morgan 
V.  The  British  Yukon  WoflAgcttion  Company, 
Limite^d,  10  B.C.R.  112. 

'3.  Certificate  of  discharge.] — ^Plaintifl, 
who  shipped  for  a  voyage  from  Shields, 
England,  to  Victoria,  British  Colurabia,  and 
return,  was  left  at  Los  Angeles. for  medical 
treatment,  and  remained  in  hospital  there 
for  50  days.  The  master  left  with  the 
British  Vioe-Consul  at  Los  Angeles  on  the 
18th  of  July,  a  certificate  of  discharge  under 
sec.  31,  but  this  was  not  filled  out  until  the 
22nd  6i  August,  when  plaintiff  called  at  the 
Consulate. ;  The  master  also  made  an  error 
in  computing  the  amount  of  wages  due.  In 
an  action  for  recovery  of  wages: — ^Heldi 
that,  in  the  circumstances,  the  leaving  of 
the  certificate  with  the  "proper  authority" 
was  a  sufficient  "giving"  thereof  to  satisfy 
sec.  31,  but  as  there  had  been  an  error, 
though  unintentional,  -  in  '  computing  his 
wages,  thus  necessitating  plaintiff  bringing 
action  therefor,  he  was  entitled  to  his  costs. 
Gable  v.  Ship  "Socotra,"  13  B.C.K.  309. 

4.  Desertion.] — A  County  Court  judge 
has  jurisdiction  in  an  ordinary  action  for 
wages  of  a  seaman  to  try  .a  claim  for  mote 
ihari  $200  where  the  plaintiff  has  ^  good 
demand  at  common  law;  that  is,  where  his 
cause  of  action  is  complete  without, the  aid 
of  the  statute.  Sec.  52  of  the  Seamen's  Act 
merely  creates  a  concurrent  tribunal  for 
securing  a  speedy  settlement  of  claims  for 
wages.  Plaintiff  shipped  for  a,  voyage  of 
three  months.  The  period  expired  before 
the  voyage  was  completed,  and  while  the 

/ship  was  calling  at  a  port  he  went  ashore, 
without  leave,  to  seek  legal  advice.  While 
thus  absent  the  ship  sailed: — ^Held,  that  he 
could  not  be  classed  as  a  deserter.,  Cairns 
V.  British  Columbia  Sal/eage  Company,  Lim- 
ited, 13  B.C.R.  83. 

5.  Offences  by  seamen.] — ^It  i$,  essential 
in  a  conviction  under  sec.  287  of  the  Canada 


Shipping  Act  to  state  that  the  act  charged 
was  wilfully  committed,  and  the  omission 
to  do  so  is  fatal  to  the  validity  of  the  con- 
viction.    Beai  V.  'Bridges;  13  B.CR.  67." 


V.  Coasting  Teadb. 

Towage — ^By  American  tug — Between 
Canadian  ports.] — Goliath,  an  American 
tn^  with  a  clearance  from  Port  Townsend 
for^  Victoria,  picked  up  on  the  high  seas 
ship  Abercorn,  boimd  for  Port  Moody,  and 
contracted  to  tow  her  to  that  port.  Goliath 
towed  Abercorn^  to  mouth  of  Victoria  har- 
bour, and  there  l^ft  her  while  tug  went  into 
Victoria  for  coal  and  clearance  for  Port 
Townsend.  On  coming  out  Goliath  resumed 
towing  and  carried  Abercorn  to  within  14 
miles  of  Port  Townsend,  and 'then  cast  off 
and  ran  into  that  port  for  a  clearance  for 
Port  Moody;  the  Goliath  then  towed- the 
Abercorn  into  Port  Moody.  In  an  action 
for  penalty  under  statute: — 'Held,  that  this 
was  "a  towage  from  one  port  or  place  in 
Canada  to  another,"  and  defendant  was 
liable.  Semble,  "distress"  applied  to  the 
tow  and  not  the  tug.  Mamley  v.  lAbby,  1 
B.C.R.,  Pt.  II.,  44.    „ 

See  AjJfaBALTT. 

See  Cabeiebs. 
See  CoitUsiON. 

See  Salvage. 

See  Towage. 


SLANDER. 

See  Defamation. 


SLANDER  OF  TITLE. 

Lis  pendens.] — ^The  fllingof  a  lis  pendens 
"against  land,  notwithstanding  that  the  per- 
son filing  it  afterwards  discontinues  the 
action,  and  that  the  person  against  whose 
lands  it  is  filed  is  preventted  from  selling 
them,  does  not  per  se  constitute  a  cause  of 
action.     Cowan  v.  MacauTay,  5  B.O.R!  495. 


SOLICITOR. 

I.  Right  to  Pbaotisb,  921. 
A.  In  generaf,  921. 
B.' Admission,  921. 
C.  Payment  of  fees,  922. 


921 


SOLICITOE 


922 


II.  Discipline,  923. 

A.  Summary  jurisdiction,  923. 

B.  Striking  off  the  roll,  923. 
III.  Duty  and  Liabelitt,  923. 

A.  Retainer,  923. 

B.  LiahiUiy,  924. 

C.  De&Ungs     between    solicitor     and 

client,  924. 
IV.  Costs,  924. 

A.  Agreements  as  to,  924. 

B,  Recovery,   925. 


I.  Right  to  Pbactise. 

A.  In  General. 

1.  Unqualified  person.] — A  person  other 
than  a  barrister  or  a  solicitor  has  no  right 
to  conduct  proceedings  in  the  Supreme 
Court  on  behalf  of  another.  In  re  Land 
Registry  Act,  1870,  and  E.  M.  Johnson,  1 
B.aR.,  Pt.  II.,  334. 

2.  Legal  Professions  Act,  1895— Sees. 
68,  72— T-Practlsing,  etc.,  without  quali- 
fication— ^Evidence — Contempt  of  Court.] 
—Upon  motion  by  the  Law  Society  of  Brit- 
ish Columbia  to  commit  the  defendant,  it 
appeared  that  the  offence  charged  was  that 
he  had  written  two  letters  on  behalf  of 
clients,  the  first  "threatening  that  proceed- 
ings would  be  instituted  for  slander  unless 
retraction  was  made,  and  the  other  stating 
that  he  tad  instructions  to  proceed  against 
R.  for  taking  certain  goods  without  author- 
ity, and  for  trespassing  and  forcibly  remov- 
ing goods  subject  to  a  lien.  The  defendant 
adduced  evidence  that  he  was  a  solicitor  of 
Manitoba,  carying  on  business  in  British 
Columbia  as  a  debt  collector,  and  had  made 
application  to  be  admitted  in  British  Colum- 
bia; that  no  fees  had  been  charged  against 
or  paid  by  the  person  to  whom  the  letter 
was  written,  and  that  he  had  disclaimed 
being  a  solicitor  entitled  to  practise  in 
British  Columbia,  and  had  refused  to  accept 

1^  legal  business  oflFered  to  him: — ^Held,  that 
the  first  letter  did  not  constitute  an  aSenee, 
and  that  any  presumption  of  practising 
which  may  have  been  raised  by  the  second 
letter  was  rebutted  by  the  evidence  adduced 

by  the  defendant.    ,  In  re  0 ,  5  B.C.R. 

530. 

B.  Admission. 

1.  Abridgement    of    term    of    study.] — 

To  come  within  the  exception  of  sub-sec.  5 
of  sec.  37  of  the  Legal  Professions  Act,  the 
applicant  must  have  had  his  term  of  study 


shortened  because  he  was  a  graduate.  Ki/ng 
V.  The  Lfnc  Society  of  British  Columbia,  8 
B.C.R.  356. 

2.  Abridgement  of  term  of  study.] — 
To  come  within  the  exception  in  sub-sec.  5 
of  see.  37  of  the  Legal  Professions  Act,  it 
is  not  necessary  that  the  applicant  should 
have  been  a  graduate  at  the  time  he  com- 
menced to  study  law,  or  that  his  term  of 
study  or  service  was  shortened  because  he 
was  a  graduate.  An  applicant  who.  obtained 
his  degree  after  call  or  admission  would 
come  within  the  exception.  Colder  v.  The 
Law  Society,  of  British  Columbia,  9  B.C.R. 
56. 

3.  Of  solicitor  from  another  province.], 
— ^An  attorney  from,  another  Province  who, 
if  originally  admitted  in  British  Columbia, 
would  have  had  to  serve  five  years,  ijiust 
show  five  years'  service  before  he  can  be 
admitted  in  British  Columbia.  Gwillim  v. 
Law  Society  of  British  Columbia,  6  B.C.R. 
147. 

4.  Female  candidate.] — ^The  Legislature, 
when  framing  the  Legal  Professions  Act, 
had  not  in  mind  the  probability  of  women 
seeking  to  enter  the  profession;  therefore 
any  remedy  for  the  omission  lies  with  the 
Legislature  and  not  with  the  benchers  of 
the  Law  Society.  In  re  Mabel  Penery 
French,  17  B.C.R.  1. 


'    O.  Payment  of  Fees. 

Condition  precedent  to  call.]  — Under 
sec.  37  (g)  of  the  Legal  Professions  Act, 
the  benchers  of  the  Law  Society,  having 
been  empowered  to  make  rules  governing 
"the  fees  to  be  paid  to  the  Society  upon  call 
to  the  bar  .  .  .,"  passed  a  rule,  103, 
Erecting  that  "the  following  fees  shall  be 
paid  to  the  Society  .  .  on  examination 
for  call  to  the  bar,  $100.  In  the  event  of 
an  unsuccessful  examination  $75  will  be . 
returned" ;  and  r.  60,  ""the  prescribed  .fees 
must  accompany  the  notice."  Plaintiff 
was  entitled  to  apply  for  call  under  sec.  41 
of  the  statute,  "upon  passing  such  examina- 
tion .  .  and  upon  payment  of  the  pre- 
scribed fees."  He  gave  notice  and  presented 
a  petition  for  call,  but  declined  to  pay  at 
that  time  the  fee  prescribed: — Held,  that 
"call  to  the  bar"  includes  all  the  preliminary 
proceedings  and  steps  connected  therewith, 
such  as  payment  of  the- fee,  the  examination 
and  compliance  with  other  proper  require- 
ments of  the  Act  and  Rules;  that  when  the 
Society  imposed,  by  r.  103,  a  fee  of  $100 
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upon  call  to  the  bar,  they  intended  to 
impose  the  fee  authorized  by  sec.  37,  and 
were  entitled  to  insist  upon  payment  of  that 
fee  before  entering  upon  th6  expense  to  be 
incurred  by  calling  the  applicant  to  the  bar. 
The  rider  to  r.  103,  providing  for  the  return 
of  $75  to  an  unsuccessful  applicant  is  separ- 
able from  the  part  prescribing  the '  fee. 
Hovell  V.  The  Loao  Society  of  British 
OotumUa,  15  B.C.R.  167. 


II.  Discipline. 

■!■  '  A:  Summary  Jurisdiction. 

Fraud.] — A  solicitor  who  has  obtained  a 
transfer  of  property  in  fraud  of  the  trans- 
feror's creditors  will  be  ordered  to  restore 
it  or  pay  its  value  into  Court  under  pain  of 
attachment.  Centre  Star  Mining  Co.  v. 
Bossla/nd  Miners'  Union,  11  B;C.B,.  194.  ' 

B.  Strilfing  Off  the  Boll. 

Suspension  for  wrongfully  retaining 
moneys  of  client.]— B.,  a  barrister  and 
solictor,  was  suspended  from  practice  for.' 
six  months  by  the  Benchers  in  1894,  for 
wrongfully  retaining  moneys  ,of  a  client 
On  the  expiration  of  the  period  of  suspen- 
sion, the  client,  not  having  yet  received  her 
■  money  from  B.,  again  complained  to  the 
Law  Society,  and  on  the  hearing  of  the  com- 
plaint in  1896,  B.  was  disbarred  and  struck 
off  the  roll  of  solicitors: — Held,  on  appeal 
to  the  judges  of  the  Supreme  Court,  as  visi- 
tors of  the  Law  Society:'  1.  That  B.  was 
not  obliged  to  apply  to  the  Benchers  for 
reinstatement  under  sec.  48  of  the  Legal 
Professions  Act  "before  bringing  his  appeal; 
2.  That  the, Benchers,  by  suspending  B.'in 
1894,  had  not  exhausted  their  powers,  but 
that  they  had  power  to  disbar,  and  disbar 
and  strike  B.  off  the  rolls,  if  they  found  that 
he  was  still  wrongfully  retaining  his  client'^ 
money  and  not -a  flt  and  proper  person  to 
remain  on  the  roll;  3.  That  the  judges  will 
not  allow  an  appeal  which  would  have  the 
effect  of  reinstating  a  barrister  or  solicitor 
while  still  in  default  in  respect  to  the 
transaction  for  which  he  was  disbarred  or 
struck  off.  In  re  John  Joseph  Blake,  6 
B.C.R.  276.    '    ,' 

III.  DuTX  AND  Liability. 
A.  Retmner. 
1.  Duration   of.] — A   retainer   to   prose- 
cute an  action  does  not  terminate  when  the 


judgment  is  obtained,  but  makes  it  the  duty 
of  the  solicitor,  without  further  instruction, 
to  proceed  after  judgment  and  endeavour  to 
obtain  the  fruits  of  the  recqyery,  including 
the  making  it,  by  registration,  a  charge  on 
the  lands  of  the  judgment  debtor.  John 
RolmdHett  v.  Pun  Pong,  IS  S.C.R.  290. 

2.  Disputed  retainer.] — On  all  ques- 
tions as  to  the  retainer  of  a  solicitor,  where 
there  is  no  written  retainer  and  there  is  a 
conflict  of  evidence  as  to  the  authority 
between  the  solicitor  and  the  client  without 
further  circumstances,  weight  must  b6  given 
to  the  ,  denial  of  the  party  sought  to  be 
^charged  rather  than  to  the  affirmation  of 
the  solicitor.  MacOill  &  Grant  v.  Chin 
Yow  YoM,  19  B.C.R.  241. 

3.  Solicitor  to  a  corporation.] — An 
appointment  as  solicitor  to  a  municipal 
corporation  operates  as  a  general  retainer. 
Drake  v.  Gity  of  Victoria,  1  B.C.R.,  Pt.  II., 
165. 

B.  LiahiUty. 

Negligence.] — A  solicitor  is  liable  in 
damages  to  his  client  for  neglecting  to  obey 
instructions  to  register  a  judgment  and 
thereby  precluding  the  client  frOnl  recover- 
ing the  amount  of  his  judgment  debt.  John 
Rolcmd  Hett  v.  Pun  Pong,  18  S.C.R.'  290.      ' 


C.  Dealings  Between  Solicitor  and  Client. 

Contract  between.]— There  ig  no  prin- 
ciple of  law  upon  which  any  agreement, 
which  a  solicitor  and  client  may  choose  to 
make,  is  to  be  set  aside,  if  no  deception  is 
practised  and  no  advantage  taken,  merely 
because  of  the  existence  of  the  relationship. 
The  plaintiff,  being  unable  to  raise  money 
to  pay  off  a  mortgage,  applied  to  a  solicitor, 
who,  in  consideration  of  the  payment  of  cer- 
tain interest  and  commissions,  agreed  to 
advance  the  necessary  amount,  and  also  to 
oljtain  time  from  the  plaintiff's  unsecured 
creditors,  and  took  as  security  a  conveyance 
of  the  equity  of  redemption  in  the  mort- 
gaged proportion,  with  a  short  pel^iod  for 
rediemption.  It  was  held  that  in  the~ 
absence  of  fraud  and  unfair  dealing  the 
transaction  must  stand.  Bell  v.  Cochrane, 
5  B.O.R.  211. 

-IV.  Costs. 

A.  Agreements  as  to. 

Fees — Charge  of  a  lump  sum-^Yukon 
advocate.] — Plaintiffs,    advocates    in    the 
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Yukon,  sued  defendant  for,  a  lump  sum  for 
professional  services  in  obtaining  a  judg^ 
ment  for  the  defendants  against  one  H.,  it 
being  alleged  by  the  plaintiffs  that  they 
were  to  charge  $600  if  the  amount  was  col- 
lected, and  by  the  defendant  that  they  were 
to  get  10  per  cent,  if  collected  by  tfcem: — 
Held,  per  Drake  J.,  that  by  Yukon  law  an 
advocate  cannot  l^ally  obtain,  a  lump  sum 
for  professional  services , except  under  r.  524 
of  the  North-West  Territories  Judicature 
Ordinance  of  1893.  Per  Martin,  J.,  that  the 
plaintiffs  failed  to  prove  any  agreement. 
Robertson  v.  Bossuyt,  8  B.G.R.  301. 


B.  Recovery. 

1.  Settlement — Collusion.]  — Defendant 
after  service  of  a  writ  claiming  $152.16, 
settled -with  plaintiff  personally  by  payment 
of  $60,  taking  a  receipt  in  full.'  Plaintiff's 
soHcitorj  being  unaware  of  the  settlement, 
signed  judgment  for  the 'full  amount  and 
costs.  XIpon  motion  by  the  defendant,  to 
set  aside  the  judgment  as  a  breach  of  the 
settlement: — ^Held,  that  as  there  was  no 
release  under  seal  of  the  balance  of  the  debt, 
or  consideration  for  the  agreement  to  accept 
a  part  in  full  discharge,  the  plaintiff  was 
entitled  to  maintain  the  judgment.  The 
plaintiff  consenting  to  accept  the  amount  of 
the  settlement: — ^Held,  that  the  plaintiff's 
solicitor  had  a  right  to  maintain  the  judg- 
ment as  to  his  costs,  and  the  judgment  was 
allowed  to  stand  for  the  amount  of  the  set- 
tlement and  costs.  Soder  v.  Yorhe,  5 
B.C.R.   133. 

2.  Settlement  jiehind  solicitor.] — Where 
a  defendant  in  good  faith  settles  an  action 
with  the  plaintiff  in  such  a  way  as  to 
deprive  the  plaintiff's  solicitor  of  his  costs, 
such  solicitor  is  not  entitled  to  leave  to  pro- 
ceed with  the  action  for  the  recovery  of  his 
costs.     Rideovt  v.  McLeod,  6  B.C.K.  161. 
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■I.  In  Genebal. 

Remedies,] — A  party  to  a  contract  can- 
not be  decreed,  uno  flatu,  both  specific  per- 
formance and  rescission,  and  where  he 
obtains  rescission  he  cannot  have  damages, 
which  are  only  given  in  lieu  of  specific  per- 
formance;    Smith  V.  Mitchell,  3  B.O.E.  450. 


II.  Of  What  Ageeements. 

Consideration  of  marriage.]  —  A  con- 
tract hj^  a  woman,  in  consideration,  of  mar- 
riage, to  make  her  husband  sole  heir,  *ill 
be  specifically  enforced,  notwithstanding 
that  she  has  subsequently  disposed  of  her 
estate  by  will  to  the  exclusion  of  her  hus- 
band.    Raser  v.  McQuade,  11  B.G.R.  161. 


III.  Vendob,  when  Entitled  to. 

1.  Title.] — It  is  not  necessary,  Jin  an 
action  for  specific  performance,  that  the 
vendor  should  have  title  at  the  time  of  the 
contract  if  he  can  procure  a  grant  in  fee 
from  the  owner  to  the  purchaser.  Foot  v. 
Mason,  3  B.C.E.  377. 

2.  Title.] — ^Where  the  purchaser  at  the 
time  of  the  contract  knew  that  the  vendor 
had  not  then  title  to  the  lands,  but  had  con- 
tracted to  buy  them,  and  was  entitled  to  call 
for  a  conveyance  on  payment  of  the  pur- 
chase price,  the  vendor  was  held  to  be 
entitled  to  a  reasonable  time  to  make  a  good 
title.      Williams  v.  Wilson,  3  B.C.R.  613. 

3.  Lis  pendens.] — ^Under  an  open  con- 
tract, where  the  purchase  price  is  payable 
by  instalments,,  the  purchaser  may  require 
the  vendor  to  show  a  good  title  before  pay- 
ment of  the  first  instalment.  A  lis  pendens 
filed  against  land  is  a  cloud  on  the  title 
which  Wie  purchaser  has  the  right  to  have 
removed.    Toiimend  v.  Graham,  6  B.C.K.  539. 
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IV.  Defences. 
A.  Statute  of  Frauds. 


1.  Part  performance.] — B.,  a  resident 
of  British  Columbia,  wrote  to  his  sister  in 
England  that  he  would  like  one  of  her  chil- 

'Aiexf  to  come  out  to  him,  and  in  a  second 
letter  he  said,  "I  want  to  get  some  relation 
here,  for  what  property  I  have,  in  case  of 
sudden  death,,  would  be  eat  up  by  outsiders, 
and  my  relations  would  get  nothing.''  On 
hearing  the  contents  of  these  letters,  T.,  a 
son  of  B.'s  sister,  and  a  coal  miner  in  Eng- 
land, came  to  British  Columbia  and  lived 
with  B.  for  six  years.  All  that  time  he 
worked  on  B.'s  farm  and  received  a  share  of 
the  profits.  After  that  he  went  to  work  in 
a  coal  mine  in  Idaho.  While  there  he 
received '  a  letter  from  B.  containing  the  fol- 
lowing: "I  want  you  to  come  at  once  as  I 
am  very  bad.  I  really  do  not  know  if  I 
shall  get  over  it  or  not,  and  you  had  better 
hurry  up  and  come  to  me  at  once,  for  I 
want  you,  and  I  dare  say  you  will  guess  the 
reason  why.  'If  anything  should  happen  to 
me  you  are  the  person  who  should  be  here." 
On  receiipt  of  this  letter  T.  immediately 
started  for  the  farm,  bui  B.  had  died  and 
was  buried  before  he  reached  it.  After  his 
return  he  received  the  following  telegram, 
which  had  hot  reached  him  before  he  left 
for  home:  "Come  at  once  if  you  wish  to  see 
me  alive,  property  is  yours,  answej;  imme- 
diately. (Sg4.)  B."  Under  these  cir- 
cumstances T.  claimed  the  farm  and  stock 
of  B.  and  brought  suit  for  specific  per- 
formance of  an  alleged  agreement  by  B.  that 
the  same  should  belong  to  him  at  B.'s 
death  :^-Held,  affirming  the  judgment  of  the 
Cpurt' below,  that  as.  there  was  no  agreement 
in  writing  for  the  transfer  of  the  property 
to  T,,  and  the  facts  shown  were  not  suffi- 
cient to  constitute  a  part  performance  of 
siich  agreement,  the  fourth  section  of  the 
Statute  of  Frauds  was  not  complied  with, 
and  no  performance  of  the  contract  could  he 
decreed.  Thomas  Turner  and  AUoe  Turner 
V.  James,  Cha/rles  Prevostf  17  S.C.R.'  283. 

2.  Misdesi^ription — ^Falsa  demonstratio,] 
— B.,  on  behalf  of  D.,  negotiated  with  C. 
for  the  purchase  of  C.'s  property  on  the 
N.W-  corner  of  Hastings  Street  arid  West- 
minster Avenue,  Vancouver,  and  D.  drew 
up  a  receipt  for  the.  part  payment  of  the 
purchase  price,  leaving  the  description  blank 
for  C.  to  fill  in,  as  he  did  not  know  the 
Land  Registry  description,  but  adding  the 
description  "N.W.  cor.,  etc.,"  below  the 
space  reserved  for  C.'s  signa,ture.     B;  took 


the  receipt  to  C.  and  paid  him  $10,  and  he 
filled  in  the  blank  description  as  lots  9  and 
10,  block  10,  and  signed  the  receipt.-     Lots 

9,  and  10,  block  10,  were  on  the^  north-east 
corner,  and  were  not  owned  by  C.,  whereas 
lots  9  and  10,  block  9,  were  on  the  north- 
west corner,  and  were  owned  by  C.  B. 
sued  io  have  the  agreement  or  receipt  recti- 
fied or  reformed  so- as  to  cover  lots  9  and 

10,  block  9,  and  to  have  the  agreement 
specifically  performed  :'-^Held,  that  it  was 
the  property  on'the  north-west  corner  that 

'the  parties  had  in  contemplation,  and  that 
C.  filled  in  the  wrong  description  either  by 
mistake  or  fraud,  and  that  the  plaintiff  was 
entitled  to  specific  performance  of  the  true 
agreement.  Borland  v.  Ooote,  10  B.C.R. 
493 ;    35  S.CR.  282. 


B.  Delay. 

1.  Unreasonable  delay.] — In  a  proceed- 
ing to  enforce  specific  performance  by  the 
Crown,  unreasonable  delay  on  the  part  of 
the  petitioners  is  fatal  to  the  application. 
Peck  y.  Regima,  1  B.C.R.,  Pt.  II.,-.  11;  1 
M.M.C.  13. 

2.  Dishonest  delay.] — Where  the  pur- 
chaser in  a  contract  for  the  sale  of  land, 
under  which  the  purchase  price  is  payable 
by  instalments,  wilfully  neglects  to  pay  the 
instalments  as  they  become  due,  and  Isolds 
off  with  the  intention  of  paying  if  the  mar- 
ket for  land  appears  promising,,  and  of 
abandoning  the  contract  If  the  market  pries 
of  land  should  fall,  the  Court  will  not 
decree  specific  performance,  though  it  may 
relieve  against  the  forfeiture  of  that  part 
of  the  purchase  price  already  paid.  Yerma 
v.  Donahue,  18  B.C.R.  468. 

3.  Innocent  delay.]  —  Defendant  pur- 
chased from  plaintiff  Company  certain  lands 
for  the  sum  of  $75,000,  of  which  $2,000  was 
paid  on  execution  of  the  agreement,  and  of 
the  further  instalments,  the  first  was  to  be 
$5,000,  and  interest,  on  the  14th  of  June,' 
1910.  Time  was  of  the  essence  ofthe  agree- 
ment, and  it  was  provided  that  on  default 
in  payments,  forfeiture  should  ensue.  In 
addition  to  the  land,  defendant  also  pur- 
chased certain  personal  property  on  the 
premises,  and,  before- the  first  instalment  of 
$5,000  was  due,  expended  some  $3,000  in 
improvements.  Defendant,  when  the  instal- 
ment fell  due,  requested  grace,  and  was 
granted  until  the  7th  of  July.  He  did  not 
then  pay,  but  asked  that  forfeiture  proceed-^ 
ings  be  suspended  until  he  had  had  time  to.. 
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have  an  interview  with  the  Company.  On 
the  9th  of  July  the  plaintiil  Company 
declared  the  contract  terminated,  and  three 
days  later  sold  at  an  advance  of  $25,000: — 
Held,  that  the  plaintiff  was  entitled  to  relief 
against  forfeiture  and  to  specific  perform- 
ance. The  British  OoVawibia  Orchard  Lands, 
Limited  v.  Kilmer,  17'  B.C.R.  230;  1913, 
A.C.  319. 

C.  Misrepresentation. 

1.  Inducement.] — A  defendant  may  suc- 
cessfully resist  specific  performance  by  prov- 
ing that  the  plaintiff  has  not  fulfilled  some 
material  representations,  as  to  his  future 
plans  or  acts,  made  bj^  the  plaintiff  at  the 
time  of,  and  as  an  inducement  to  the  con- 
tract- Elk  Lumber  Co,  v.  Crow's  Nest  Pass 
Coal  Co.,  12  B.C.R.  433;    39  S.C.R.  169. 

2.  Failure  to  carry  out  representations] 

—The  negotiations  between  the  parties  for 
the  sale  and  purchase  of  a  town  lot  were 
comprised  in  three  interviews :  ( 1 )  When 
the  defendant  agreed  to  take  the  lot,  when 
certain  representations  were  made;  (2) 
when  he  paid  a,  deposit," at  which  time  no 
representations  were  made,  and  (3)  when 
he  signed  the.  agreement,  when  certain  fur- 
ther representations  were  made.  In  an 
action  to  compel  specific  performajice  of  the 
agreement  to  purchase: — ^Held,  that  the 
plaintiff  company  having  failed  to  carry  out 
some  of  the  material  representations  made 
by  its  agent  at  the  tinie  of  and  as  an 
inducement  to  the  defendant  to  enter  into 
the  contract,  specific  performance  would  be 
refused.  The  Crow's  Nest  Pass  Goal  Com- 
pany, Limited  v.  Mills,  12  B.C.R.  402. 


D.  Mistake. 

1.  Minerals,  reservation  of.] — A  con- 
tract -for  t^  sale  of  land  containing  no 
reservation  of  the  minerals  thereunder, 
made  by.  the  agent  of  the  vendor,  who  also 
receives  a  deposit  on  account  of  the 
purchase  price,  but  who  had  in  fact  instruc- 
tions to  reserve  the  minerals  out  of  the 
contract,  will  be  specifically  performed, 
where  the  mistake  is  only  unilateral. 
Hobis  V.  Esqmmalt  and  Nanaimo  Railway 
Co.,  6  B.C.R.  228;    29  S.C.R.  450. 

2.  Sale  by  executors. ]^-The  executors 
of  a  deceased  were  authorized  by  will  to 
sell  such  portion  of  the  realty  as  they 
in  their  discretion  should  think  necessary 


to  pay  off  a  mortg^e  and  such  debts  as 
the  personalty  would  not  discharge.  They 
offered  for  sale  at  auction  a  lot  described 
as  60  acres  ( more  or  less ) ,  of  a  particular 
section,  giving  jjie  boundaries  on  three 
sides ;  the  lot  was  unsurveyed  and  was 
offered  for  sale  by  the  acre  at  an  upset 
price  of  $35.  By  the  conditions  of  sale  a 
survey  was  to  be  made  after  the  sale  at  the 
joint  expense  of  vendors  and  purchasers, 
S.  purchased  the  lot  for  $36  an  acre  and 
on  being  surveyed  it  was  found  to  contain 
117  acres.  The  executors  refused  to  con- 
vey that  quantity  alleging  that  only  some 
$2,000  was  required  to  pay  the  debts  of 
the  estate,  and  refused  to  execute  a  deed 
of  the  117  acres  tendered  by  S. : — Held, 
that  S.  was  entitled  to  a  conveyance  of 'the' 
117  acres,  and  that  the  executors  would 
not  be  guilty  of  a,  breach  of  trust  in  con- 
veying that  quantity.  Sea  vfl4^cZ/ea?i,  1 
B.C.R.,  Pt.  II.,  67;-  14  S.C.R.  632. 


'  E.  Uncertainty. 

Vague  words.] — A  promise  in  regard  to 
land  that  the  promiser  would  "make  (the 
purchaser),  a  profit  of  $30,000  within  sixty 
days  or  take  the  property  himself,"  is  too 
uncertain  to  be  enforced.  Fletcher  v. 
Holden,  19  B.C.R.  567. 


P.  Breach  of  Duty. 

Fiduciary  relationship.]  —  Where  an 
intending  purchaser  by  disguising  his 
intentions  under  a  role  of  disinterested 
friejidship  imposes  on  the,  confidence  thus 
established  and  induces  the  owner  of  land 
to  accept  an  offer  for  the  purchase  of  it 
which  would  otherwise  probably  not  have 
been  accepted,  without  independent  inves- 
tigation, specific  performance  of  the  con- 
tract will  not  be  granted.  Henderson  v. 
Thompson,  41  S.C.R.  445. 


G.  Agency. 

Lack  of  authority.] — Where  a  contract 
to  sell  land  is  made  by  an  agent  specific 
performance  will  not  be  decreed  in  the 
absence  of  any  proof  of  authority  of  the 
agent  to  sell  the  lands  of  the  defendant. 
The  Elk  Lumber  Co.  v.  The  Crow's  Nest 
Pass  Coal  Co.,  12  B.C.R.  433 ;  39  S.C.R.  169. 
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S.  Doubtful  Title. 


Construction  of  doubtful  will — ^Rule  in 
Shelley's  case.] — By  the  terms  of  the 
whole  will  it  was  doubtful  whether  the 
testator  so  used  the  word  "heir"  as  to  make 
the  rule  in  Shelley's  case  applicable,  and 
thereby  confer  a  fee  simple  on  the  devisee: — 
Held,  that  the  devisee  could  not  get  specific 
performance  of  a  contract  for  the  purchase 
of  land,  his  title  to  which  depended  on  the 
will.     Garriepie  v.  OU/ver,  8  B.C.E.  89. 


I.  Batifipatidn:  ■ 

Waiver  of  defences.] — Where,  in  an 
action  for  specific  performance,  it  appears 
that  -  the  vendor,  after  deliberation,  had 
demanded,  of  the  purchaser  that  he  carry 
out  the  contract  in  question,  he  (the ,  ven- 
dor), cannot  tljen  plead  inadequacy  of  con- 
sideration or  unfair  dealing  on  the  part  of 
the'  purchaser  when  the  contract  was 
entered  into.  Baxter  v.  Bradfbrdi  18  B.C.K. 
369. 


"V.    iNQtratY   AS    TO    TiTIJB. 

'  Waiver  of  right  to.] — The  mere  fact  that 
the  purchaser  has  improved  the  property 
does  not  per  se  cdnstitute  a  waiver  of  his 
right  to  an  inquiry  as  to  title.  Tcnonend 
V.  Oraham,  6  B.C.R.  539. 


II. 


STATUTES. 

Ei'FBCT  6f  Fobmal  Paets,  932. 

A.  Interpretation  clause,  932. 

B.  Coming  into  force,  932. 
COErSTRUCTION,    932. 

A.  'In  general*  932. 

B.  Constitutionality,   933. 

C.  General  words,  933. 

D.  Ejusdem  generis,  934. 

E.  General  and  Special  Acts,  935. 

F.  Retroactivity,  935. 

1.  Enactments     relating     to     pro- 

cedure, 935. 

2.  Substantive  enactments,  936. 
(?.  Imperative  or  directory,  937. 

III.  Conflict  Between  Ptmoc  Statutes, 

937. 
.IV.  Penal  Acts,  937. 
V.  Local  and  Personal  Acts,  938. 
VI.  Effect  of  One  Act  on  Another,  939. 


I.  Effect  of  Formal  Parts. 
A.  Interpretation  GUmse. 

1.  Construction  of — Whether  can  be 
assisted  by  definition  of  same  words  in 
another  statute.]  — >The  interpretation  of 
general  terms  in  a  statute  cannot  be  assisted . 
by  reference  to  the  interpretation  clause  in 
another  statute)  by  which  the  same  terms 
are  in  it  given  a  special  construction.  Bain- 
bridge,  V.  The  3sqm/malt  &  Namaimo  iSatl- 
icoj/,  4  B.C.R.  181;    1896,  A.O.  561. 

2.  Definition.]  —  Whej-e  a  disorderly 
house  is  defined  by  the  Statute,  its  defini- 
tion by  the  commoli  law  must  be  disre- 
garded. In  re  Parquhar  Macrae,  4  B.C.R. 
18.  - 

.3;  Definition.] — Unless  specially  so  pro- 
vided, the .  word,  "person"  does  not  include' 
a  firm.  In  re  WaJi  Jun  &  Co.,  11  B.C.R. 
154. 

4.  Public  or  private.] — ^An  Act  is  not  a 
public  one  because  it  contains  a  clause  to 
that  effect  and  is  placed  among  public  acts 
in  the  statute  book.  First  of  Mag  Mining 
Co.  V.  Cariboo  Gold  Fields,  Ltd.,  2  M.M.C. , 


B.  Coming;  into  Force. 

Subject  to  proclamation  —  Lieutraant- 
Governor.] — The  Fire  Insurance  Policy  Act 
B.C.  1893,  providing  statutory  conditions, 
was  passed  subject  to  a  provision  that 
''This  Act  shall  not  come  into  force  until  a 
day  to  be  named  by  the  Lieiitenant-Grover- 
nor-in-Council."  The  LieUtenant-Governor- 
in-Couneil  named  1st  November,  1893,  and 
advertised  the  same  in  the  "Gazette,"  but 
before  that  date  published  a  further  notice, 
and  afterwards  further  notices,  postponing 
the  day  for  the  Act  to  come  into  force  until 
a  date  after  that  of  the  making  of  the 
policy  in  question: — ^Held,  that  the  Lieu- 
tenant-Governor-in-Council  was  the  delegate 
of  the  Legislature  for^the  pi^pose  only"  of 
proclaiming  the  Act  in  force,  and  upon  his 
doing  so  the  Act  came  into  operation,  and 
he  was  functus  ofiScio  and  could  not  after- 
wards postpone  the  date;  Cope  &  Taylor 
v.  Scottish  Union  Co.,  5  B.C.R.  329. 


II.  Construction. 

A.  In  General. 

1.  Meaningless.]  —  The  Court  will  not 
hold  any  legislation  to  be  meaningless  or 
absurd,   unless   the   language  is   absolutely 
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intractable.      Esquimau   Water   Works  Co. 
V.  Oity  of  Viotoria,  10  B.GE.  193: 

2.  Previous  legislation.] — ^In  construing 
the  Mineral  Act  and  its  amendments,  the 
,langna,ge  X  of  the  particular  enactment  gov- 
erning the  question  under  consideration 
should  be  taken  and  read  in  connection 
with  the  other  language  of  the  same  statute, 
an  its  natural  significance,  and  effect  should 
be  given  thereto  notwithstanding  the  way 
in  which  the  subject  matter  has  been  dealt 
with  previously  by  the  Liegislature.  Spruce 
Creek' Power  Co.  v.  Mmrhead,  11  B.O.R.  68. 

3.  Derogating  from  rights  of  others.] 
— A  right  granted  by  a  statute,  which  does 
not  in  express  terms,  derogate  from  the 
rights  of  others,  cannot  be  held  to  have 
done  so  by  implication.  -  Columbia  River 
Lumber  Co.  v.  Yuill,  2  B.C.R.  237. 

4.  Schedule.]  —  Words  printed  in  a 
schedule  to  an  Act  of  Parliament,  and 
which  appear  to  contradict  the  meaning  of 
the  Act,  are  to  be  rejected-  Houghton's 
Case,  1  B.C.K.,  Pt.  I.,  89. 

5.  Repugnancy  between  statutes  of  the 
same  year.J^ — Where  there  is  a  repugnancy 
betwieen  two-  statutes  of  the  same  year,  the 
former  must  prevail.  Stewart  v.  BritisTi 
Columbia  Electric  Railway  Company,  16 
B.C.R.  374;    1913,  A.C.  816. 

6.  Firm.]-^Unless  specially  so  provided, 
the  word  "person"  does  not  include  a  firm. 
in  re  Wah  Tun  &  Co.,  11  B.C.R.  154. 


B.  Constitutionality. 

1.  When  in  question.]  — The  constitu- 
tionality of  a  statute  will  only  be  con- 
sidered, when  it  is  necessary  for  the  deci- 
sion of  a  question  before  the  Court.  In  re 
Dickinson,  2  B.C.R.  262. 

2.  Presumption  of  validity.] — It  must 
be  presumed  that  the  Legislature  contem- 
plated only  subjects  intra  vires  of  its 
powers.     Scott  v.  Scott,  4  B.C.R.  316. 


C.  General  Words. 

1.  In  statutory  grant.] — A  staitutqry 
grant  of  lands,  "including  all  coal,  coal 
oil,  ores,  stones,  clay,  marble,  slate,  mines, 
minerals,  and  substances  whatsoever  there- 
upon, therein  and  thereunder,"  does  niBt 
include  the  precious  metals.  The  interpre- 
tation of  general  terms  in  a  statute  cannot 
be  assisted  by  reference  to  the  interpreta- 
tion clause  in  another  statute  by  which  the 


same  terms  are  in  it  given  a  special  con- 
struction. Under  sec.  95  of  the  Crown  IJands 
Act,  1888,  all  lands  in  the  province,  both 
public  and  private,  are  subject  to  the  right 
of  entry  by  free  miners  to  search  for  the 
precious  metals,  subject  to  the  conditions 
precedent  contained  in  the  Placer  Mining 
Act,  1891,  c.  26.  Bainbridge  v.  The  Esqui- 
mau and  Nanaimo  Railway,  4  B.C.R.  181; 
1896,  A.C.  561. 

2.  Creating  an  offence  —  Exemption 
from  —  Game  Protection  Act,  1895.] — 
The  existence  of  an  exception  nominated 
in  the  description  of  an  offence  created  by 
statute,  must  be  negatived  ,in  order  to 
maintain  the  charge,  but  if  a  statute  creates 
an  offence,  in  general  with  an  exception  by 
way  of  proviso  in  favour  of  certain  per- 
sons or  circiunstanees,  the  onus  is  on  the 
accused  to  plead  and  prove  himself  within 
the  proviso.  The  generality  of  the  prohi-  _ 
bition  contained  in  the  statute  (sec.  7) 
against  purchasers  having  in  possession 
with  intent '  to  export,  causing  to  be 
exported,  etc.,  game,  etc.,  is  not  to  be 
limited  by  inference  to  game  killed  within 
the  "Province.  Regina  y.  Strauss,  5  B.C.R. 
486. 

D.  Ejiisdem  Generis. 

1.  Ascertainment  of  object  of  statute.] 

— The  most  reasonable  rule  to  adopt  to 
ascertain  whether  a  certain  matter  or  thing 
is  within  the  meaning  of  a  statute  as  being 
ejusdem  generis  with  things  specified 
therein  "and  others,"  is  to  look  to  the 
object  or  mischief  aimed  at  by  the  statute. 
All  similar  things  that  come  within  that 
object,  though  not  in  the  abstract  ejusdem 
generis,,  are  so  for  the  .purposes  of  the 
statute.    Regina  v.  Mee  Wah,  3  B.C.R.  403. 

2.  Reference  to  category.] — Under  sec. 
100  of  the  Forest  Act  "all  timber  cut  on 
certain  areas  shall  be  used  in  this  Province 
or  be  manufactured  in  this  Province  into 
boards,  deal,  joists,  lath,  shingles,  or  other 
sawn  lumber."  The  plaintiff  company 
manufactured  in  their  mill  cedar  blocks 
for  export  to  the  United  States,  where  they 
were  made  into  shingles.  The  blocks  were 
16  and  24  inches  long,  consisting  of  a  sec- 
tion of  a  tree  or  log  sawn  squarely  at  each 
end  and  also  sawn  longitudinally  so  as  to 
present  a  number  of  even  surfaces  of  vary- 
ing widths,  a  small  arc  only  of  the  original 
circumference  of  the  log  being  in  evidence. 
These  blocks  were  seized  by^the  officers  of 
the  Department  of  Lands  in  course  of  tran- 
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sit  out  of  the  Province  in  contravention  »of 
the  Act: — ^Hfeld,  that  the  ejusdem  generis 
rule  of  construction  should  be  applied  in 
this  case  as  the  particular  items,  "boards, 
deal,  joists,  lath,  shingles,"  fall  within  the 
class  or  category  of  "finished  product."  The 
term  "finished  product"  is  the  category 
within  which  the  general  phrase  "or  other 
sawn  lumber"  must  be  confined.  The  cedar 
blocks,  not  being  a  "finished  product,"  did 
not  fall  within  the  general  phrase.  /  The 
seizure,  therefore,  was  justified.  The  Eaocet- 
sior  Lumber  Company,  Lvmited  v.  Boss,  19 
B.C.K.  289. 


E.  General  and  Special  Acts. 

1.  Conflict  between  special  and  gen- 
eral Acts.] — ^Wherever  there  is  a  particular 

;  enactment  and  also  a  general  enactment, 
and  the  latter,  taken  in  its  most  compre- 
hensive sense,  would  overrule  the  former, 
the  particular  enactment  must  be  opera- 
tive to  the  exclusion  of  the  other.  Bailey 
V.  Vancouver  Corporation,  4  B.C.E.  433. 

2.  Conflict  betwreen  agreement  and 
statute.]  —  Where  a  railway  company 
entered  into  an  agreement  with  a  muni- 
cipal corporation  and  subsequently  ,a, 
statute  was  passed  dealing  with  the  same 
subject  matter,  and  a  clause  in  the  agree- 

jnent  was  repugnant  to  a  clause  in  the 
statute,  it  was  held  that  the  latter  must 
prevail.  City  of  Victoria  v.  British  OoVu/m- 
hia  Electric  BaiVway  Company,  15  B.C.R, 
43. 

3.  Abrogation.] — ^A  general  later  statute, 
and  a  fortiori  a  statute  passed  at  the  same 
time,  does  not  abrogate  an  earlier  special 
act  by  mere  implication.  Bailey  v.  City  of 
Vancouver,  25  S.C.R.  62. 


F.  Retroactivity. 
1.  Enactments  Kelating  to  Procedure. 

1.  Rules  of  Court.] — ^The  amendment  of 
June  15th,  1900,  to  Order  LXI.,  r.  3  of  the 
Bules  of  1890,  is  retroactive.  Bank  of 
British  Oolumlia  v.  Trapp,  7  B.C.E.  354. 

2.  Taxation  of  costs.] — ^The  introduc- 
tion by  statute  of  a  new  scale  for  the  taxa- 
tion of  costs  is  legislation  relating  to  pro- 
cedure, and  therefore  retrospective.  Youdall 
V.  Douglas,  2  B.O.E.  342. 

3.  Time  for  appealing.] — ^The  provision, 
regulating  the  time  for  appealing  from 
interlocutory '  orders,     contained     in     the 


Supreme  Court  Act  Amendment  Act,  1899, 
is ,  not  retrospective.  Williamson  v.  Bank 
of_  Montreal,  6  B.C.R.  480. 

4.  Right  of  appeal. ]^S^a'^utes  affecting- 
the  right  of  appeal  are  not  statutes  relating 
to  procedure  and  are  not  retroactive.  The 
Koksilah  Quarry  Co.  v.  Reg.,  5  B.C.B.  600. 

5.  Right  of  appeal.] — ^An  Act. conferring 
a  new  right  of  appeal  does  not  apply  to  a 
case  tried  before  the  Act  came  into  force 
and  .  decided  afterwards.  Ca/tMdiam  <£ 
Tiikon,  etc.,  Co.  v.  Casey, '7  B.C.E. -373. 

6.'  Right  of  appeal.] — An  Act  conferring 
a  new  right  of  appeal  applies  to  an  action  . 
pending  when  the  Act  came  into  force,  but 
tried  and  decided  afterwards.     Courtnay  v. 
Canadian  Development  Co.,  7  B.C.E.  377. 

7  Mineral  Act.]^^Sec.  11  of  the  Mineral 
Act-  Amendment  Act,  1898,  providing  that 
each  party  shall  give  affirmative  evidence 
of  his  title,  applies  to  proceedings  com- 
menced before  the  passing  of  the  Act. 
Schomberg  v.  Holden,  6  B.C.E.  419. 

8.  Method    of    taxation.]  —  Legislation 
affecting  the  nlethod  of  levying  a  tax  is 
legislation  affecting   procedure   and   has   a 
retroactive    effect.      Murne  v.    Morrison,    1  - 
B.C.E.,  Pt.  II.,  120. 


2.  Substantive  Enactments. 

1.  Immigration.]  — Applicant,  a  Hindu, 
came  to  British  Columbia  in  January,  19i0, 
not  by  continuous  voyage  from  his  own 
country,  aud  was  admitted  as  a  tourist,  in 
which  capacity  he  travelled  in  Canada, 
reaching  British  Columbia  again  in  October 
following.  The  law  governing  immigration 
had  been  changed  in  the  meantime,  and  he 
was  held  under  the  new  law  for  deporta- 
tion, but  without  any  inquiry  being  held 
as  to  his  status  as  provilded  by  th6,  amended 
law: — ^Held,  that  the  Act  was  not  retro- 
spective in  this  regard  and  did  not  apply; 
and  as  the  old  Act  contained  no  provision 
for  the  deportation  of  such  a  person,  he' 
could  not  be  deported  thereimder.  In  re 
Rahim,  16  B.C.E.  469. 

2.  Railway  Act.] — The  provisions  of  the 
Railway  Act  (E.S.B.G.  1911,  o.  194,  sec. 
157),  whereby  the  company  are  bound  to 
provide  a  crossing  where  land  is  severed  by 
the  railway  are  not  retrospective.  Houn- 
some  V.  Vancouver  Power  Co.,  18  B.C.E.  81. 

3.  Unlicensed  company's  right  of 
action.  ]-^-Where  an  extra-provincial  com- 
pany, commenced  an  action  on  a  contract, 
which  was  held  to  constitute  a  carrying  on 
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of  business  within  the  statutory  prohibi- 
tion, having  obtained  a  license  before  the 
commencement  of  the  action;  but  after  the 
performance  of  the  contract,  and  subae/ 
quently  an  Act  was  passed  providing  that 
upon  the  granting  of  a  license,  any  action 
might  be  maint&,ined  as  if  such  license  had 
been  granted  before  the  institution  of  the 
action,  the  proceedings  by  the ,  company 
were  held  not  to  be  validated,  as  the  ex 
post  facto  legislation  was  not  retroactive. 
Kommok  Brick  Co.  v.  British  Columbia 
Pressed  Brick  Co.,  17  B.C.K.  454. 

4.  Repeal.] — ^An  action  was  brought  on 
it  covenant  given  for  the  purpose  of  stifling 
a  prosecution  for  the  embezzlement  of  part- 
nership property  under  K.^.C,  c.  164,  sec. 
58,  which  was  not  re-enacted  by  the  Crim- 
inal Code:_ — ^Held,  that  the  alleged  crime, 
having  been  committed  before  the  code 
came  into  force,  was  not  affected  by  its 
provisions.  Major  v.  McCraney,  5  B.CIl. 
571;    29  S.C.E.  182. 

(?.  Imperative   or   Directory. 

1.  Performance  of  judicial  act  — 
"may."] — ^In  a  statute  providing  that  the 
Court  may  perform  a  judicial  act  for  the 
benefit  of  a  party  under  given  circum- 
stances, the  word  "may"  is  imperative. 
Fenson  v.  ffity  of  New  Westminster,  5 
B.CIl.  624. 

2.  Indorsement  of  names  of  witnesses.] 
-—The  provisions  of  see.  645  of  the  Criminal 
Code,  that  the  names  of  all  witnesses  exam- 
ined by  the  grand  jury  be  indorsed  on  the 
bill  of  indictment  are  directory  only.  R.  v. 
Holmes,  9  B.C.K  294. 

3.  Statements  before  justices.]  — The 
provisions  of  the  Administration  of  Justice 
Act  (11  and  12  Viet,  o.  42,  sec.  18),  relat- 
ing to  the  cautioning  of  the  accused"  before 
his  making  a  statement  are  directory  only. 
R.  v.  Kalabeen,  I  B.O.R.,  Pt.  I.,.  1. 

III.  Conflict  Between  Public  Statutes. 

■  Statutes  of  same  year.l — Where  there"  is 
a  repugnancy  between  statutes  of  the  sajme 
year,"  the  statute  later  in  -  date  must  pre- 
vail. British  Columbia  Electric  Railway 
Co.  V.  Stewa/rt,  1913,  A.C.  816. 

IV.  Penal  Acts. 

1.  Coal  Mines  Regulation  Act.] -:-The 
Coal  Mines  Regulation  Act,  by  sec.  4,  pro- 
vided:    "No  boy  under   the   age  of   twelve  j 


years,  and  no  woman  or  girl  of  any  age, 
should  be  employed  in  or  allowed  to  be  for 
the  purpose  of  employment  in  any  mine 
to  which  this  Act  applies  below  ground." 
By  sec.  12,  if  any  person  contravenes  or 
fails  to  comply  with,  etc.,  "any  provision 
of  this  Act  with  respect  to  the  employment 
of  women,  girls,  young  persons,  boys  or 
children,  he  shall  be  guilty  of  an  offence 
against  this  Act."  By  sec.  95,  "every  per- 
son who  is  guilty  of  an  offence  against  this 
Act  shall  be  liable  to  a  penalty  not  exceed- 
ing, if  he  is  the  manager,  $100."  In  1890, 
sec.  4  was  amended  by  inserting  the  words, 
"and  no  Chinamen"  after  the  word  "age." 
The  defendant  was  convicted  before  two 
justices  of  the  peace  of  having  employed  a 
Chinaman  in  a  coal  mine  under  ground, 
and  was  fined  $100.  Upon  application  for 
certiorari  to  quash  the  conviction:— Held, 
that  a  contravention  of  the  amendment  to 
sec.  4,  prohibiting  the  employment  of  China- 
men was  not  made  an  offence  under  the 
Act  for  which  any  penalty  is  imposed,  and 
that  the  penal  Act  shotdd  not  be  extended 
beyond  the  reasonable  consiruction  which 
the  words  Used  -would  bear.  The  Interpre- 
tation Adt,  sec.  8,  sub-sec.  21,  providing 
that  "any  wilful  contravention  of  any  Act 
which  is  not  made  an  offence  of  some  kind 
shall  be  a  misdemeanor  and  p\mishable 
accordingly,"  did  not  assist  the  conviction. 
Regina  v.  Mttle,  6  B.C.R.  78. 

2.  Policy  and  object  of  Legislature;] — 
In  construing  a  penal  statute,  the  rule  to 
be  followed  is  that  by  which  that  sense 
of  the  words  is  to  be  adopted  which  best 
harmonizes  with  the  context  and  promotes 
in  the  fullest  manner  the  policy  and  object 
of  the  Legislature.  The  paramount  object 
in  construing  penal  as  well  as  other 
statutes,  is  to  ascertain  the  legislative 
intent;  and  the  rule  of  strict  construction 
is  not  violated  by  permitting  the  words  to 
have  their  full  meaning,  or  the  more  exten- 
sive of  two  meanings,  when  best  effectuating 
the  intentipn.  McGregor  v.  The  Canadiam 
Consolidated  Mines,  Limited,  12  B.C.R.  116; 
2  M.M.C.  428. 

V.  Local  and  Pebsonal  Acts. 

1.  Recitals.] — ^The  statement  in, the  Van- 
couver Incorporation  Acts  which  are 
private  in  their  nature,  that  certain  land 
was  a  "Government  Military  Reserve,"  is 
not  conclusive  on  the  Crown  in  right  of  the 
province.  The  Attorney-General  of  British 
Columbia  v.   iMdgate-    and    the    Attorney- 
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General  of  Ccmada.  Deadmmi's  Isltmd  Case, 
8  B.C.R.  242. 

2.  AutKorizing  municipality  to  make 
bye-laws  —  Construction  of  ^—  Bye-laws 
beyond  terms  of  statute  ultra  vires.]  — 
The  Municipalities  Act,  1881,  authorized 
municipalities  to  make  bye-laws  inter  alia 
"to  regulate  the  ereiition  of  wooden  build- 
ings nptwithstwding  any  Act  or  law  in 
force  in  the  province."  The  municipality 
assumed  thereunder  to  pass  a  bye-law  that 
"no  wooden  buildings  within  the  fire  limits 
shall  be  altered  without  the  written  per- 
mission of  the  inspector  and  the  majority 
of  the  fire  wardens": — ^Held,  on  motion  to 
quash  a  conviction  under  this  bye-law,  the 
statute  contained  no  authority  for  regulat- 
ing alterations,  but  only  original  erection 
of  buildings.  Reginav.  On  Bing,  1  B.C.R., 
•  Pt.  n.,  148.' 


VI.  Effect  of  One  Act  on  ^Another. 

Imperial  Act.]^20  and  21  Vict,  c  43 
(Imp.),  giving  the  power  to  a  magistrate 
exercising  summary  jurjsdicition  imder 
Jervis'  Act,  to  state  a  ease  for  the  opinion 
of  the  .Superior  Court,  is  not  provided  for 
or  ineqnsistent  with  Can.  Stat.  37  Vict.,  c. 
42,  and  is  not  repealed  by  sec.  7  thereof. 
Begma.  v.   Ah'  Pow,   1   B.C.E.,  Pt.  I.,   147. 

See  INHEBITANCE  ACT. 
See    INTEEPRETATION    ACT. 

See  Island  Rail  WAT  Act. 

See  Master  and  Servant. 

See  Metalliferous  Mines  Act. 

/See  Mines  and  Minerals. 

See    RAiLWAT. 

See  Vancouver  Island  Settlers   Rights 
Acts.  ' 

See  Waters  and  Water  Courses. 


STATUTE   OF   FRAUDS. 

See    CONTBACTt 

See  Specific  Pjsrformancb. 


STATUTE  OF  LIMITATIONS. 

See  Limitation  of  Actions. 


SUBMISSIOIf. 

jSee  Arbitration. 


SUMMARY  JURISDICTION. 

See  Criminal  Law. 


STENOGRAPHER. 

Refusal  of — ^To  furnish  transcript  of 
notes.] — ^A  person  who  undertakes  to  act  as 
Court  stenographer  cannot  refuse  to  furnish 
parties  to  a  suit  with  a  transcript  of  his 
notes'  merely  because  his  fees  have  not  been 
paid  by  the  Crown.  Pender  v.  War - 
6  B.C.R.  427. 


SUCCESSION  DUTY. 

-I.  Its  General,  940. 

II.  In  Respect  of  What  Propeett,  940. 
III!  As  to  Beneficiaries,  941. 
IV.  Rate  of,  941. 


I.  In  General.    . 

Validity  of  tax.] — The  tax  imposed  by 
the  Succession  Duty  Act  is  not  an  indirect 
tax  and  the  Act  is  within  the.  powers  of 
the  Provincial  Legislature.  The  impost  is 
laid  expressly  upon  the  property  passing 
on  death,  and  there  is  no  legal  obligation 
to  pay  the  duty  imposed  upoir  any  person 
or  persons  other  than  the  beneficiaries,  and 
even  as  them  the  liability  is  only  inferen- 
tial, or  arises  under  an  order  of  the  Court 
made  in  the  course  of  the  enforcement  of 
the  charge  upon  the  property.  In  re  Doe, 
19  B.CR.  536. 


II.  In   Respect   of   What   Property, 

1 .  Life  policy  —  Beneficiary  domiciled 
in  British  Columbia.] — The  proceeds  of  a 
life -policy  payable  at  death  witjiout  the 
province  are  not  liable,  in  the  hands  of  a 
beneficiary  domiciled  in  the  province,  to 
succession  duty  under  R.S.B.C,  c.  175.  Re 
Tem'pleton,  6  B.CR.  180. 

2.  Money  on  deposit  in  bank  by  for- 
eigner— ^Revenue — B.C.  Stat.  1899,  c.  68, 
sec.  4] — Succession  duty  is  payable  upon 
money,  on  deposit  in  a  bank  in  this  prov- 
ince, belonging  to  a  person  domiciled  in  a 
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foreign  country  at  the  time  of  his  death. 
In  re  Seott  McDonald,  9  B.C.R.  174. 


in.  As   TO   Beneticiaeies. 

Amount  payable  by  half  -  sister  of 
testator.]  —  The  words  "sister  of  the 
deceased,"  in  suh-sec.  4  of  sec.  2  of  the 
Succession  Duty  Act  Amendment  Act,  of 
1889,  include  a  half-sister.  In  re  Oliver, 
8  B.C.R.  91. 


IV.  Hate  of. 

Principle  of  calculation  —  B.C.  Stat. 
.1899,  c.  68.] — Under  see.  4  of  the  Succes- 
sion Duty^Act,  where  the  aggregate  value 
of  the  property  exceeds  $200,000,  only  the 
excess  over  that  amount  is  subject  to  a 
duty  of  $5  for  every  $100  of  the  value.  In 
re  Todd;  Todd  V.  Todd,  7  B.C.R.  115. 


SUNDAY. 

1.  Vancouver  Incorporation  Act — ■ 
Barber  shops — 'Keeping  open  on.] — ^The 
Vancouver  Incorporation  Act,  1900,  empow- 
ered the  city  to  pass  a  bye-law  to  prohibit 
"the  keeping  open  of  barber  shops  on  Sun- 
day," and  the  city  thereupon  passed  a  bye- 
law  enacting  that  all  barber  shops'  should 
b^  closed  on  Sunday,  and  that  no  person 
should  exercise  the  trade  of  a  harber  on 
Sunday  within  the '  city.  Appellant  was 
charged  with  an  oflFence.  under  the  bye-law, 
and  before  the  magistrate  he  admitted  he 
had|  shaved  customers  on  Sunday,  and  the 
magistrate  thereupon  convicted  him  of  hav- 
ing "kept  open":-;— Held,  allowing  an  appeal, 
that  a  barber  by  shaving  customers  on  a 
Sunday  does  not  necessarily  "keep  open": — 
Held,  also,  that  the  city  had  no  power  to 
pass  a  bye-law  prohibiting  a  barber  from 
exercising  his  trade  or  calling  on  Sunday. 
Re  Lambert,  7.B.C.R.  396. 

2.  Vanco~uver  Incorporation  Act — Sale 
of   personal   property   on — Selling  fruit.] 

— ^The  Vancouver  Incorporation  Act,  1886 
(private),  as  amended  by  Stat.  British 
Columbia,  1886,  c.  68,  sec.  18,  gave  the  muni- 
cipal council  of  the  eily  power  to  pass  bye- 
laws:  "For  the  prevention  of  sales  .  . 
,of  any  .'  .  .  personal  property  whatsoever, 
except  .  .  .-  milk,  drugs  or  medicine  .  . 
on  Sundays."  The  city  passed  a  bye-law 
prohibiting  the  SEiIe  on  Sundays  in  the  city 


of  any  personal  property  with  the  excep- 
tions mentioned  in-  the  statute.  Upon 
appeal  by  d^endant  from  a,  conviction 
xmder  the  bye-law  for  selling  fruit  on  a 
Sunday: — ^Held,  1.  That  the  Provincial 
Legislature  having  power  to  deal  with  the 
subject,  it  was  no  objection  that  the  provi- 
sion was  inconsistent  with  the  Lord's  Day 
Act,  29  Car.  11.,  c.  7.  A  bye-law  cannot  be 
successfully  attacked  upon  the  ground  of 
imreasonableness  where  its  provisions  are  in 
the  terms  of  the  enabling  statute,  for  the 
objection  is  then  to  the  unreasonableness  of 
the  statute.  Regina  y.  Petersky,  4  B.C.R. 
385. 

3.  Imperial  Acts  —  Provincial  and 
Dominion  legislation.]-'— The  prohibition  of 
29  Car.  II.,  c.  7,  against  the  pursuit  of  their 
ordinary  callings  by  tradesmen  on  the  Lord's 
Day,  and  the  exposure  of  merchandise  for 
sale  was,  under  the  English  Law  Ordinance, 
1867,  in  force  over  the  whole  of  British 
Columbia  at  the  time  of  Confederation. 
The  Sunday  Observance  Act,  Consolidated 
Statutes  of  British  Columbia,  1888,  c.  108, 
by  which  the  application  of  the  Imperial 
Act  was  limited,  is  ultra  vires.  The  eflfect 
of  sec.  16  of  the  Dominion  Lord's  Day  Act, 
Revised  Statutes  of  Canada,  1906,  c.  153, 
was  to  leave  any  valid  Provincial  law  in 
force.  It  did  not  adopt  or  confirm  any 
ultra  vires  legislation.  If  the  revised 
statute  of  1911  (Simday  Observance  Act)  is 
not  to  be  regarded  as  new  legislation,  but 
as  the  old  consolidated  Act  of  1888,  being 
carried  on  in  subsequent  revisions,  the  case 
is  governed  by  the  Imperial  Acts  which  were 
introduced  by  the  English  Law  Ordinance 
of  1867;  if,  on  the  other  hand,  the  revised 
statute  of  1911  is1;o  be  regarded  as  new  law, 
enacted  after  the  passage  of  the  Dominion- 
Act,  then  the  case  is  governed  by  the  general 
prohibition  contained  in  sec.  5  of  the  Domin- 
ion Act:  and  in  either  event,  speaking  gen- 
erally, a  tradesman  who  sells  his  wares -on 
Sunday  violates  the  la,w.  Rea>  v.  Laity,  18 
B.C.R.  443. 

4.  Excepted  employments  —  E  m  e  r- 
gency.] — ^In  dealing  with  cases  of  labour  on 
board  ships,  the  word  "emergency,"  as 
applied  in  the  Lord's  Day  Act,  must  be 
given  a  liberal,  elastic  meaning,  as  such 
labour  is  dependent  on  wind,  weather  and 
tide.  In  this  case,  plaintiff  having  expressly 
undertaken  employment  which  necessitated 
work  on  Sunday,  he  could  not  come  to  the 
Court  for  relief  when  he  had  deliberately 
disobeyed  the  lawful  commands  of  the  ship's 
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officers.  Mfjwrwy  V.  The  Coast  Steamship 
Company;  Litcden  v.'  The  Coast  Steamship 
Company,  17  B.C.R.  469. 

See  Constitutional  Law. 

See     MUNICIPAI,     COBPORATIONS. 


SUPREME  COURT  REFERENCE 
ACT. 

1.  "Court"  —  "Judge"  —  Re(ei»ence  to 
particular  judge — ^Whether  authorized  by 
statutory  power  to  refer  to  the  Supreme 
Court.] — By  the  Supreme  Court  Reference 
Act,  1891,  sec.  1,  "The  Lieutenant-Governor- 
in-Council  may  refer  to  the  Supreme  Court 
of  British  .  Columbia,  or  to  a  Divisional 
Court  thereof,  or  to  the  Full  Coilrt,  for 
hearing  and  consideration,  any  matter 
which  he  thinks  fit  to  refer,  and  the  Court 
sliall  thereupon  hear  and  consider  the 
same."  Under  this  statute  the  Lieutenant- 
Governor-in-Council  assumed  to  refer  a  cer- 
tain question  and  issue  "to  the  Honourable 
Mr.  Justice  Drake  for  decision  arid  report." 
On  appea;!  to  the  Full  Court  from  the  report 
of  Mr.  '  Justice  Drake : — Held,  that  there 
was  no  power  to  refer  otherwise  than  to 
the  Supreme  Court,  and  that  the  proceed- 
ings appealed  from  before  Mr.  Justice  Drake 
were  coram  non  judice.  Re  Horsefly  Min- 
ing Co.,  4  B.CU.  165. 

2.  Appeal — Jurisdiction.] — The  Supreme 
Court  of  Canada  has  no  jurisdiction  to 
entertain  an  appeal  from  the  opinion  of  a 
Provincial  Court  upon  a  reference  made  by 
the  Lieutenant-Governor-in-Council  upon  a 
Provincial  statute  authorizing  him  to  refer 
to  the  Court  for  hearing  and  consideration 
any,  matter  which  he  may  think  fit,  although' 
the  statute  provides  that  such  opinion  shall 
be  deemed  a  judgment  of  the  Court.  Union 
Colliery  Go.  of  British  Colvmbia  v.  Attor- 
ney-General of  British  Columbia,  27  S.C.E. 
637. 


TAXATION. 

I.  PowEKS  or  Taxation  :  What  Taxable, 
944. 

A.  In  general,  944. 

B.  Equality :      tJniformit'^ :      Discrim- 

ination, 945. 

C.  Land  Tax,  946. 

D.  Income  Tad!,  947.        ' 

E.  Revenue   Tax,   950. 

F.  Probate  fees,  950. 


II.  Exemption,  950. 

A.  In  respect  of  persons,  950. 

B.  In  respect  of  subject  matter,  950. 
III.  Whebe  Taxable:    Situs,  952. 

rv.  Assessment,  952. 
V.  Courts  or  Revision,  952. 
VI.  Tax  Sale,  952. 

A.  Effect  of,  952. 

B.  Action  to  set  aside,  953. 

C.  Rights  of  purchaser,  953.. 

D.  Sale  of  goods,  954. 


I.  Powers  or  Taxation:    What  Taxable. 

^A.  In  General. 

1.  Taxes  on  Property  Acts — Construc- 
tion of.] — On  the'  construction  of  the 
Taxes  on  Property  Acts,  1876,  1877,  1878, 
1879,  1880: — ^Held,  (1)  Land  contracted  to 
be  purchased  from  the  Crown,  but  only  part 
pafd  for,  and  in  j-eipeot  of  which  no  Crown 
grant  has  issued,  i^  taxable  under  the  Act 
of  1876,  see.  8.  (2)  The  surcharge  of  25 
per  cent,  interest  on  impaid  taxes  is  uncon- 
stitutional and  void.  (3)  The  affidavit 
required  by  sec.  .40  as  to  the  correctness  of 
the  roll  extends  to  all  lands  taxed,  whether 
belonging  to  resident  or  to  non-resident 
taxes.  (4)  Such  last  mentioned  affidavit,  and 
also,  the  certificate  of  the  clerk  of  the  Court 
of  Revision  that  the  roll  has  been  finally 
passed,  are  not  merely  directory,  but  pre- 
cedent and  obligatory  provisions,  and  with- 
out them  no  tax  is  so  imposed  on  the^land 
as  that  it  eatt  be  levied  by  forced  process. 
(5)  The- Act  of  1876,  sec.  12,  authorized - 
"The  Lieutenant-Governor-in-Council  from 
time  to  time  to  appoint  one  or  more  person 
or  persons  to  be  assessors  in  each  district  , 
for  the  purposes  of  the  Act."  The  Provin- 
cial Secretary  reported  to  the  Executive 
Council,  sitting  as  a  cmnmittee  without  the 
Lieutenant-Governor,  that  it  would  be  expe- 
dient to  appoint  H.  to  be  assessor  in  New 
Westminster  District.  The ,  committee 
adopted  the  report,  recommended  it  to  the 
Lieutenant-Governor  for  his  approval.  The 
Lieutenant-Governor  subsequently  approved 
of  the  report  (how  or  when  did  not  appear), 
but  nothing  further  was  done : — ^Held,  that  ■ 
sucK  approval  was  not  an  "appointment" 
within  sec.  12  so  as  to  bring  a  sale  by  H. 
within  the  protection  of  1880,  sec.  30,  as 
being  a  sale  by  "a  person  duly  authorized  to 
collect  and  enforce  payment  of  taxes."  The 
provisions  of  these  Acts  are  to'  be  construed 
strictly  and  followed  strictly.    The  principle 
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laid  down  by  Mr.  Jiistice  Shaw  in  Torrey 
-^.  Milbury,  21  Pick.  64,  approved,  viz.:  "All 
measures  intended  for  the  security  of  th6 
subject,  for  securing  equality,  of  taxation, 
are  conditions  precedent;  and  if  they  are 
not  "observed,  the  subject  is  not  legally 
taxed."  Murne  v.  Morrison,  1  B.C.E..,  Pt. 
11.,  120. 

2.  Wild  land  —  Assesiment  —  Uniform 
rate.] — In  assessing  500,006  acres  of  wild 
land  consisting  largely  of  inaccessible  moun- 
tains and  valleys  the  assessor  -acted  on 
instruction  received  from  the  Provincial 
Assessment  Department  and  fixed  the  value 
at  $1  per  acre  for  the  whole  tract.  On 
appeal  to  the  Court  of  Revision  and  Appeal, 
evidence  was  taken  and  an  average  value  of 
45  cents  per  acre  was  fixed.  An  appeal 
was  taken  to  the  Full  Court  on  the  grounds 
that  the  valuatioiKwas  too  high,  and  that  so 
far  as  some  of  the  lands  were  concern'ed, 
they  were  exempt  from  taxation  under  the 
Company's  Subsidy  Act,  and  on  the  argu- 
ment opumsel  for  the  company  asked  the 
Court  to  fix  i;he  assessable  value  of  the  lands 
at  the  specific  sum  of  $47,986.23 :— Held, 
per  Drake,  J.,  that^a's  some  of  the  land  was 
of  some  value  and  some  of  it  of  no  value, 
the  fixing  of  a  uniform  rate  was  not  a  com- 
pliance with  sec.  51  of  the  Assessment  Act, 
1903,  and  that  the  assessment  should  be  set 
aside  with  costs.  Per  Irving,  .J. :  The  evi- 
dence did  -hot  enable  the  Court  to  form  any 
opinion  as  to  the  value  of  the  land  within 
the  meaning  of  sec.  51,  and  as  the  assess- 
ment was  improperly  levied  at  the  outset 
Jhe  Court  should  simply  declare  that  there 
was  no  proper  assessment  in  respect  of 
which  an  appeal  will  lie: — Held,  also,  that 
by  the  operation  of  sec  3  of  the  Amending 
Act,  with  respect  to  all  the  lands  granted 
to  the  company,  the  exemption  from  taxa- 
tion confered  by  sec.  7  of  the  Subsidy  Act 
expired  with  the  expiration  of  the  period  of 
ten  years,  beginning  with  8th  April,  1893, 
and  that,  therefore,  the  lands  claimed  to  be 
exempt  were  assessable.  In  re  The  Assess- 
ment Act  and  the  Nelson  and  Fort  Bheppard 
Railway  Company,  10  B.C.R.  519. 


B.  Equality:    Uniformity.'-  Discrimination. 

Discriminating  ajrainst  a  class  uncon- 
stitutional.]— Sec.  14  of  the  Chinese  Regu- 
lation Act,  1884,  providing  "no  free  miner's 
certificate  shall  be  issued  to  any  Chinese 
except  on  payment  of  fifteen  dollars,"  the 
fee    for    such   certificate   for    other    classes 


being  five  dollars,  was  unconstitutional,  as 
imposing  an  vmequal  and  differential  tax  on 
a  class.  Begina  v.  Gold  Commissioner  of, 
Victoria  District,  1  B.C.R.,  Pt.  II.,  260. 


O.  Land  Taw. 

1.  Land  contracted  to  be  purchased 
frpm  the  Crown.] — On  the  construction  of 
the  Taxes  on  Property  Acts,  1876,  1877, 
1878,  1879,  1880:— Held,  land  contracted  to 
be  purchased  frojjn  the  Crown,  but  only  part 
paid  for,  and  in  respect  of  which  no  Crown 
grant  is  issued,  is  taxable  under  the  Acts 
of  1876  and  1878.  Murne  v.  Morrison,  1 
B.C.E.,  Pt.  II.,  120. 

2.  Sututory  declaration  of  title.] — H. 
entered  into  an  agreement  on  February  the 

-11th,  1898,  to  sell  to  A,  and  S.  all  the  stock 
and  bonds  in  a  Railway  Company,  includ- 
ing the  land  grant,  subject  to  a  proviso  that 
A.  and  S.  would,  on  the  completion  of  the 
sale,  cause  a  formal  instrument  to  be  exe- 
cuted by  the  Railway  Company,  in  such 
form  as  H.  might  reasonably  devise  and 
present  for  that  purpose,  showing  that  H. 
was  entitled  to  an  undivided  one-half  inter- 
est in  the  land  grant.  The  instrument 
aforesaid  was  never  presented  by  H.  for 
execution.  Later,  in  an  action  for  parti- 
tipri,  in  which  A.  and  S.  and  the  Railway 
Company  were  plaintiffs  and-H.  was  defend- 
ant, the  Supreme  Court  of  Canada  held  that 
under  the  agreement  H.  acquired  neither  a 
legal  nor  an  etiuitable  interest  in  the  lands 
in  question.  Subsequently  the  Goyemment 
agreed,  by  instrument  in  writing,  dated  the 
31st  of  January,  1912,  to  repurchase  the 
lands  from  the  Railway  Company,  which 
agreement  was  ,  ratified,  confirmed  and 
embodied  in  an  Act  of  Parliament"  (c.  37, 
B.C.  Stats.  1912).  The  agreement  recited 
that  H.  had  become  entitled  to  a  one-half 
interest  in  the  said  lands  under  the  agree- 
ment of  1898,  first  referred  to.  Under  sub- 
sec.  (2)  of  sec.  5  of  the  Taxation  Act 
Amendment  Act,  1913,  H,  was  assessed  for 
an  undivided  one-half  interest  in'  said  Ijinds. 
On  appeal  to  a  special  Court  of  Review  it 
was  held  that  the  interest  acquired  by  H. 
in  the  land  in  question  under  the  agreement 
of  1898  was  subject  to  taxation  under  said 
statute: — Held,  on  appeal,  that  by  the 
recitals  in  the  agreement  of  the  31st  of 
January,  1912,  which  is  embodied  in  the 
Railway  Subsidy  Lands  Repurchase  Act, 
supplemented  by  certain  operative  declara- 
tions  in   the   covenants    therein   contained. 
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the  Iiegislature  has  declared  that  H.  is 
entitled  to  an  undivided  one-half  interest  in 
the  land  grants  in  question,  which,  must  be 
given  eflfect  to  by  the  Court,  rendering  his 
interest  liable  to  assessment.'  In  re  Assess- 
-ment  Act  and  Heinze,    (No.  1)-,  20  B.C.R. 


D.  Income  Tax. 

\..  Income.] — On  the  true  construction 
of  the  Assessment  Act  (E.S.B.C.  1897,  c. 
179),  the  word  "income"  includes  all  gains 
and  profits  derived  from  personal  exertions, 
whether  such  gains  and  profits  are -fixed  or 
fluctuating,  certain  or  precarious,  whatever 

•may  be  the  principle  or  basis  of  calculation. 
Attorney-General    of   British,    Oolumhia   v. 

:Qstriml,  1904,  A.C.  144. 

2.  Net     income.] — The    "income"    made, 
liable  to  taxation  eo  nomine  by  the  Assess- 
ment   Act,    C.S.B.C.    1888,    o.    Ill,    sec.    3, 
means  net  income.     In  re  Mwrqms^of  Biddle 
Cope,  5  5.G.R.  37. 

3.  Income  of  loconibtive  engineers.] 
— The  earnings  of  railway  locomotive  engin- 
eers,'who  receive  pay  according  to  the  num- 
ber of  Iniles  they  run  their  locomotives,  are 
"income"  within  the  meaning  of  that  term 
as  used  in  the  Assessment  Act  prior  to  the 
amendment  of  1901,  aiid  so  liable  to'  taxa- 
tion. In  re  The  Asses&fnent  Act,  9  B.CJR. 
60.  ' 

4.  Income  of  locomotive  engineeri.] 
— The  earnings  of  railway  locomotivie  engin- 
eers, who  *%ceive  pay  according  to  the,  num- 
ber of  miles  they  run  their  locomotives,  are 
not  -"income"  within  the  meaning  of  thaj; 
term  as  used  in  the  Assessment  Act  prior 
to  the  amendment  of  1901,  and  are  therefore 
not  liable  tO'  taxation.  In  re  The  Assess- 
ment Act  j  9  B-CR.  209. 

5.  Oire  treated  by  company.]  —  The 
respondent  Company  operated  a  smelter  in 
which  it  treated  the  ores  of  its  own  mine, 
the  Mother  Lode,  and  also  ores  of  other 
mines  which  were  calle(^  custom  ores.  Dur- 
ing the  years  1902-07  the  Company  did  not 
mal^e  any  return  of  income,  and  the  asses- 
sor having  received  certain  information  with 
regard  to  the  Company's  profits,  assessed 
it  for  a  sum  of  between  $700,000  and-  $800,- 
000  during  the  period ,  mentioned.  The 
Company  appealed  from  this  assessment, 
and  a  Court  of  Revisign  and  Appeal  levied 
upon  only  $249,000  for  income.  .  Under  the 
provisions  of  the'  Assessment  Act,  1903 
(Form   9),  the   Company  wsts   entitled  to 

deduct  from  its  gross  income  "loss  and  {)ad 


debts  arising  out  of  the  business  from  which 
(the)  income  is  derived,  irrecoverable  and 
actually  written  oflf  during  the  year,  but 
not  otherwise,"  and  under -this,  there  was 
deducted  the  loss  which  the  Company  sus- 
tained in  treating  its  own  "ores.  By  sec.  10 
of  the  Assessment  Act,  as  enacted  by  sec.  5 
of  c.  38,  1900,  a  tax  of  two  per  cent,  is  levied 
on  the  assessed  value. of  ore  or  mineral  bear- 
ing substances  obtained  from  land  and 
which  have  been  sold,  or  removed'  from  the 
land,  but  ore-bearing  mines  not  yielding 
$9,000,  and  placer  or  dredging  mines  not 
producing  a  gross  value  of  $2,000  >  per 
annum,  are  entitled  to  a  refund  of  half  the 
tax  in  the  <;ase  of  ore  producing  mines,  and 
the  whole,  of  the  tax  in  the  case  of  placer  or 
dredging  mines.  This  tax  is  in  substitution 
for  aU  taxes  upon  the  land,  and  also,  all 
personal  property  used  upon  the  mines,  so 
lotig  as  the  land  and  personal  property  are 
"used  in  connection  with  the  working  of  the 
mines.  In  arriving  at  his  assessment,  the 
assessor  took  the  quarterly  returns  of  the 
Company,  made  for  the  purposes  Of  the  min-  - 
eral  tax,  in  connection  .with  their  own  mines 
and  ore,'  and  comparing  these  figures  with 
the  operating  expenses  of  their  own  mines, 
it  was  found  that  their  own  ores  were 
treated  at  a  loss..  The  profit  and  loss  state- 
ment showed  a  profit,  and  as  the  only  other 
source' of  revenue  was  the  treatment  of  cus- 
tom ores,  he  claimed  that  the  losses  on  the 
Company's  operations'  with  its  own  ■  ore 
must  have"^  been  met  with  the  profits  from 
custom  ores,  and  he  accordingly  assessed  the 
Company  for  income  on  the  /profit  shown  in 
its  statement  and  on  the  deficit '  shown  in 
the  treatment  of  its  own  ores: — ^Held,  on 
appeal,  affirming  the  ^finding  below,  thjit  the 
Result  of  the  Company's  operations  in  the 
treatment  of  its  own  ores  was  "income"' 
within  the  definition  in  the  Act,  and  there- 
fore was  used  in  "producing  or  endeavour- 
ing to  J>roduce  income  during  the  year," 
thus  coming  within  the  class  of  deductions 
allowed  by  the  Act.  In  re  British  Colum- 
bia Copper  Co.,  16  B.O.R.  184. 

6.  Deductions.]  —  Form  1  of  '  the 
sehedhle  of  forms  to  the  Assessment  Act,  as 
enacted  by  c  50  of  the  statutes  of  1905,  pro- 
vides among  the  deductions  permitted  in 
making  returns  of  incomes  earned  by  banks : 
Losses  'written  off  during  the  year,  sucir 
losses  being  written  off  wfthin  six  months 
of  the  time  they  were  ascertained,  and  not 
covering  transactions  antedating  that  date 
-more   than    18   months: — Held,    on   appeal. 
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reversing  the  decision  of  the  Court  of 
Revision,  that,  the  enactment  being  doubt- 
ful as  to  whether  the  iiiception  or  comple- 
tion of  the  transaction  was  meant,  the  doubt 
must  be  resolve4  in  favour  of  the  taxpayer. 
.  In  re  Bank  of  Montreal,  14  B.OiE.  282. 

7.  Deduction*.]  —  By  the  Assessment 
Act  (B.C.  Stat.  1905,  c.  2)  it  is  provided 
that  banks  shall  be  taxed  upon  their  actual 
gross  income  derived  from  business  trans- 
acted wjthin  the  Province,  subject  to  cer- 
tain deductions  which  are  set  out  in  Form 
1  of  the  Aet.  Form  I  provides,  inter  alia, 
a  deduction  on  account  of  outgoings  or 
necessary  expenses  incurred  and  actually 
paid  by  the  bank  in  the  production  of 
income.  The  Bank  of  Hamilton  operates 
two  branches  in  British  Columbia,  and 
there  was  charged  as  a  deduction  a  certain 
sum  which  was  ascertained  by  deducting 
four  per  cent,  on  the  average  of  the  weekly 
sums  which,  in  the  books  of  the  head  oflSce, 
were  debited  to  these  branches.  In  ascer- 
taining the  proits  made  by  the  different 
brandies,  the  practice  of  the  head  office  was 
to  charge  against  each  branch  this  four  per 
cent.  ,  The  evidence  did  not  show  whether 
this  sum  (debited  weekly  against  the 
branches  in  the  books  of  the  head  office)  in 
fact  corresponded  withthe  amount  of  money 
employed  by  the  Bank  in  its  banking  busi- 
ness in  British  Columbia  in  obtaining 
income.  The  charge  of  four  per-  cent,  was 
made  up  of  two  items:  three  per  cent,  was 
charged  as  representing  the  interest  paid  to 
depositors  in  Ontario  on  money's  borrowed 
from  them  by  the  Bank,  and  one  per  cent, 
was  a  charge  representing  the  general 
expenses  of  the  Bank  in  connection  with 
deposit  accounts,  includilig,  as  appeared 
from  the  affidavit  of  the  general  manager, 
a  certain  allowance  made  for  the  loss 
arising  from  the  fact  that  a  considerable 
sum  of  money  on  which  interest  was  paid 
by  the  Bank  remained  linproductive.  The 
principal  question  argued  on  the  appeal  was 
whether  these  deductions  should  have  been 
allowed  by  the  Court  of  Revision  c-^-Held, 
that  had  there  been  proper  evidence  before 
the  Court  of  Revision"  that  the  moneys 
_debitpd  by  head  office  to  the  British  Colum- 
bia agencies  were  moneys  on  which  the  head 
office  paid  depositors  in  Ontario  three  per 
cent.,  and  that  the  said  moneys  had  actually 
been  employed  in  the  British  Columbia  busi- 
ness, then  the  sa;d  three  per  cent,  should 
have  been  deducted  from  the  gross  income 
as  an  outgoing  in  the  production  of  income. 


but  that  there  was  not  sufficient  evidence  of 
these  facts  before  the  Court  of  Revision  to 
warrant  the  allowance  of  this  deduction: — 
Held,  also,  th^t  said  deduction  of  one  per 
cent,  was  rightly  not  allowe,d  by  the  Court 
of  Revision,  as  "it  included  elements  which 
did  not  properly  enter  into  the  computation 
or  the  statutory  deductions.  In  re  Bank  of 
Hamilton,  12  B.C.R.  207. 


E.  Revenue  Tax. 

Canners  furnishing  tackle.]  —  Where 
canners  furnish  fishermen  with  fishing 
apparatus,  but  there  is  no  agreement  bind- 
ing the  fishermen  to  sell  their  catch  to  the 
canners,  the  latter  are  not  liable  for  the 
revenue  tax  in  respect  of  such  fishermen. 
Campbell  v.  United  Canneries,  8  B.C.R.  113. 


F.  Probate  Fees. 

Imposed  by  appendix  to  Supreme  Court 
Rules.] — By  r.  1065,  the  appendices  to  the 
Supreme  Court  Rules  form  part  thereof, 
and  -by  sec.  94  of  the  Supreme  Court  Act 
(R.S.B.O.  1897,  c.  56)  the  Rules  are  declared 
to  be  valid  and  binding,  therefore  probate 
fees  as  set  out  in  appendix  M.  of  the  Rules 
may  be  collected  as  being  imposed  by  statu- 
tory enactment.  In  re  Porter  Estate,  10 
p.CR.  275.  '  - 

II.  Exemption. 

A.  In  Respect  of  Persons. 

Dominion  official — Provincial  tax  on — 
Ultra  vires.] — The  imposition  of  a  tax  upon 
the  income  of  a  Dominion  official  is  ultra 
vires  of  the  Provincial  Legislature.  Regina^ 
V.  Bowell,  4  B.C.R.  498. 


B.  In  Respect  of  Subject-Matter. 

1.  Mortgages.]  — Where  the  person  of 
incidence  was  a  company  which  took  mort- 
gages on  lands  in  the  Province  and  deposited 
such  mortgages  with  bankers  in  England  as 
security  for  moneys  advanced  to  the  com- 
pany, giving  debentures  containing  a  specific 
charge  on  specific  mortgages,  and  it  was 
sought  to  tax  it  on  the  amount  of  the  mort- 
gages, "the  company  was  held  to  be  entitled 
under  the  Assessment  Act  (O.S.B.C.  1888,  c. 
Ill,  sec.  3,  sub-sec.  19)  to  "an  exemp- 
tion to  the  extent  of  the  money  so  borrowed 
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on  the  security  of  the  mortgages.      In  re 
Yorkshire,  etc.,  Co.,  4  B.C.R.  258. 

2.  Taxes — Exemption  —  Eiquimalt  and 
Nanaimo  Railway  Act — "Sold  or  alien- 
ated."]—By.  Stat.  B.C.  47  Vict.,  e.  14,  serf. 
22  (Bsquimalt  and  Nanaimo  Railway  Act), 
certain  lands  acquired  by  the  company  for 
the  -construction  of  the  rd,ilway-"sha]i^-  not 
be  subject  to  taxation  unless  and  uiitil  the 
same  are  u|ed  by  the  company  for  other 
than  railway  purposes,  or  leased,  occupied, 
sold,  or  alienated."  In  January,  1889,  the 
Esquimau  and  Nanaimo  Railway  Company, 
by  agreement,  gave  to  the  appellant  the  right 
to  enter  and  select  50,000  acres  of  the  said 
lands,  the  appellant  agreeing  to  pay  $5  per 
acre  in  certain  instalments,  with  interest, 
etc.,  the  lands  to  be  conveyed  to  the  appel-  , 
lants  as  soon  as  the  purchase  money  was 
fully  paid,  etc.  The  appellants  had  entered 
and  surveyed  the  lands  but  never  occupied 
the  same,  nor  had  .they  fully  paid  the  puT- 
chase  money.  The  Provincial  Government 
assessed  the  lands  for  the  purpose  of  taxa- 
tion, and  the  Court  of;  RBvision  confirmed 
the  giBsessment: — ^Held,  by  the  Full  Court 
on  appeal:  That  the  Esquimalt  and 
Nanaimo  Railway  Company  had  Jibt  "leased, 
sold  or  alienated"  the  lands  within  the 
meaning  of  the  Act,  and  that  the  same  were 
not  liable  to  taxation.  ..  Victoria  Lumber 
Company  v.  The  Queen,  3  B.C.R.  16. 

3.  Railway  lands — ^Alienation.]— -By  the 

Statute  British  Columbia,  47  Vict.,  c.  14 
(Esquimalt  and  Nanaimo  Railway  Act-) , 
sec.  22,  it  was  provided  that :  certain  public 
lainds  granted  by  the  Act  to  the  railway,  in 
aid  of  its  construction,  "shall  not  be  subject 
to  taxation  unless  and  until  the  same  are 
used  by  the  company  for  other  than  rail- 
way purposes,  or  leased,  occupied,  sold  or 
alienated."  In  January,  1889,  the  Esqui- 
malt and  Nanaimo  Railway  Company,  by 
agreement,  gave  to  H.  the  right  to  enter 
aqd  select  50,000  acres  of  the  said  lands,  to 
be  paid  for  at  the  rate  of  $5  per  acre,  in 
certain  instalments,  with  interest,  etc.  H., 
in  February,  1890,  assigned  all'  his  interest 
under  the  agreement  to  the  lumber  company. 
The  lands  had  been  selected  a;nd  surveyed, 
but  the  purchase  money  was  not  fully  paid. 
The  iProviDjCial  Government  assessed  the 
lands  for  the  purpose  of  taxation,  but  the 
Court  of  Revision,  upon  the  authority  of 
Victoria  Lumber  Company  y.  The  Queen,  3 
B.C,R.  16,  discharged  the  asseasmient:— Held, 
by  the- Full  Court  on  appeal,  that  the  ques- 
tion   was    not    concluded   by   the    Victoria 


Lumber  Go.  v.  The  Queen,  supra,  as  counsel 
for  the  Crown  in  that  case  did  not  press 
the  poini;  involved.  That  the  word  "alien- 
ated," in  view  of  the  sense  in  which  it  is 
used  throughout  the  Act,  must  be  given  a 
construction  sufficiently  wide  to  include 
sueh  a  transaction.  The,  Queen,  appellant 
V.  The  Victoria  Lumber  and  Manufacturing 
Company,  respondents,  5  B.C.R.  288. 


III.  Where  Taxable:    Situs. 

Tax  sale — ^Provincial  assessor — ^Assess- 
ment Act.] — ^The  City  of  Nelson  was  incor- 
porated in  March^  1897,  and  in  September, 
1898,  lands  situated  therein  were  sold  by 
the  Provincial  Assessor  for  taxes  for  the 
years  1896  aftd  1897,  levied  under  the  pro- 
visions of  the  Assessment  Act: — ^Held,  set- 
ting aside  the  tax  deed,  that  there  was  no 
authority  to  hold  the  tax  sale,  as  the  Assess- 
ment Act  does  not  apply  to  municipalities. 
MoLeod  V.  Waterman,  10  B.C.R.  42. 


IV.  Assessment. 

Insuiegeient  evidence.] — ^Where  land  is 
assessed  at  an  average  value  of  so  much  per 
acre,  and  the  evidence  adduced  does  not 
enable  the  Court  to  form  a  proper  opinion 
as  to  the  value  of  the  land,  the  assessment 
will  be  set  aside.  In  re  Nelson  and  Fort 
Sheppard  Railway  Co.,  10  B.C.R.  519. 

\ 

V.  CotTETS  OF  Revision. 

Jurisdiction.]  —  The'  jurisdiction  of  the 
Court  of  Revision  is  confined  to  the  ques- 
tion ^whether  the  assessment  was  too  high  or 
too  low.  Be  Crow's  Nest  Pass  Goal  Com- 
pany, Lirmted,  Assessment,  13  B.C.R.  55. 


VI.  Tax  Saue. 

A. -Effect  of. 

Burden  of  proof  of  validity.  ]r— A  certifi- 
cate of  absolute  title  issued  on  the  regis- 
tration of  a  deed  from  the  assessor  of  ,taxes 
issued  to  a~  purchaser  at  a  sale  for  arrears 
of  taxes  does  not  of  itself  oust  the  prior 
registered  owner  of  the  land,  but  the  holder 
must  prove  that  all  the  statutory  provi- 
sions to  authorize  a  sale  for  taxes  had  been 
complied  with.  Kirk  v.  Kidclahd,  7  B.C.R. 
12;    30  S.C.R.  344. 
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B.  Action  to  Set  Aside. 


1.  Arrears — Laches — ^Action  (or  money 
paid  to  use  of  defendant.] — ^In  1876  M. 
pre-empted  land  in  New  W,estnilnster  dis- 
trict, and  paid  one  instalment  of  the  pur- 
chase money.  The  other  instalment  was 
payable  on  the  18th  November,  1878.  M. 
paid  also  the  taxes  for  1876,  1877  and  1878, 
but  no  further  tax  or  instalment.  The 
taxes  for  1879  became  delinquent  on  the  1st 
March,  1879.  M.  left  the  Province  early  in 
1880,  his  address  being  wholly  unknown.  In 
December,  1879,  the  land  was  sold  to  W.,  by 
tax  sale.  Subsequently  W.  paid  all  arrears 
of  taxes,  and  tl^e  balance  of  the  purchase 
money^  and  in  1881  a  Crown  grant  issued 
to  him,  and  he  entered,  and  improved  and 
mortgaged  the  land.     The  Crown  grant  and 

.mortgages  were  duly  registered.  In  1883 
M.  returned  to  the  Province  and  claimed  the 
land: — ^Heldi  that  M.,.  by  his  laches,  has 
disentitled  himself  from  sustaining  such 
claim.  The  Crown  had  nof^clared  M.'s 
first  instalment  forfeited,  but  had  allowed 
W.  the  benefit  of  it:— Held,  that  M.  might, 
under  the  prayer  fbr  genesral  relief,  recover 
the  amount  of  such  instalment  as  money 
paid 'for  the  use  of  W.  Moriarty  v.  Wad- 
Jiams,  1  B.C.R.,  Pt.  II.,  145. 

2.  Certificate  of  title  based  on  — 
Whether  ousts  a  prioi;'  certificate  in  hands 
of  former  owner  or  not — ^Land  Registry 
Act.] — A  certificate  of  title  based  on  a  tax 
deed  does  not,  ipso  facto,  oust  a  prior  cer- 
tificate of  title  outstanding' in  the  hands  of 
a  former  owner,  and  the  holder  of  such  later 
certificate  must  affirmatively  show  the  regu- 
larity of  all  the  tax  sale  proceedings  in 
order  to  make  good  his  title.  Kirk  v.  KirJc-^ 
land,  7  B.C.R.  12;    30  S.O.R.  344. 


V.  Bights  of  Pwrohaser. 

Lien  for — ^DisiJiarge  of  by  tax  sale.] — 

A  sale  of  land  for  taxes  under  a  bye-law 
passed  pursuant  to  the  Municipal  Act,  1892, 
sec.  104,  sub-sec.  115,  exhausts  the  lien  of 
the  municipality  upon  the  lands,  for  taxes, 
given  by  sec.  202  of  the  Act;  "and  the  pur- 
chaser at  the  tax  sale  takes  the  lands  dis- 
charged of  any  lien  in  respect  of  taxes 
actually  due  at  the  time  of  the  sale,  over 
and  a.bove  the  taxes  for  which  the  land  was 
sold.  Jamieson  y.  Oity  of  Yictoria,.6  B.C.R. 
109. 


'D.  8aU  of  Goods. 


Notice — ^Lien.] — The  provision  in  sec.  88 
of  the  Assessment  Act  directing  that  the 
collector  of  taxes  shall  give  at  l^ast  ten 
days'  public  notice  of  thfe  time  and  place  of 
sale  of  goods  for  delinquent  taxes,  means  "ten 
clear  days,"  and  the  party  making  a  distress 
on  less  notice  becomes  a  trespasser  ab  initio. 
Sec.  87  does  not  create  the  relationship  of 
landlord  and  tenant  between  the  parties; 
nor  does  it  give  a  lien  upon  goods  such  as 
the  preferential  charge  upon  lands  under 
see.  80.  The  Ocmadian  Canning  Company, 
Limited  v.  Fagan  and  Foster,  12  B.C.K.  23. 

'  See  Municipal  CoBPOEATioiir. 

See  SrrocESsiON  Dijtt. 


TENANT. 

See  Landlord  and  Tenant. 


TENDER. 

1 .  Evidence   of,   or  dispensation  with,] 

— Placing  money  to  the  credit  of  a  solicitor 
in-  a  bank,  in  a  place  where  thej  solicitor 
resides,  and  notifying  him  thereof,  does  not 
constitute  a  good  tender.  Silence  on  the 
part  of  the  solicitor  is  not  a  waiver.  Dim- 
lop'v.  Eaney,  6  B.C.R.  185. 

2.  Coupled  with  condition.] — ^A  profer 
of  money  accompanied  by  a  statement  that 
it  is  to  be  accepted  in  full  satisfaction  of  the 
debt  is  not  a  good  tepider.  Wavmoright  v. 
Farmer,  16  B.C.R.  468. 

3.  Defence  of  tender.]  —  Where  the 
plaintiff  sued  for  unliquidated  damages;  and 
defendants  pleaded  tender  before  action,  apd 
paid  into  Court  a  sum  of  money  which  the 
plaintiff  accepted  and  obtained  pa,yn!ient  out 
upon  an  ex  parte  order: — Held,  that  the 
tender  was  of  no  value  inasmuch  aSit  was 
accompanied  by  a  statement  that  it  was  to 
be  accepted  in  full  satisfaction,,  and  that 
the  defence  of  tender  was  improper.  Wain- 
wright  -v.  Farmer  and  lAndsay,  16  B.C.R. 
468. 


TIMBER. 

Public  Lands. 
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TIME. 

/See  Appeal. 
See  Peacticb. 


TITLE. 

,  8ee  Specific  Peefoemance. 
See  Vendoe  and  Puechasee. 


TORT. 


I.  In  Gbneeal,  955. 
II.  Paeties  to,  956. 

A.  In  ,genefiil,  956. 

B.  Principal  and  agent,  956. 

III.  Effect  of  Death,  956. 

A.  Families  Compensation  Act,  956., 

1.  Proof  of  damage;  956. 

2.  LimitaHiion  of  action,  957. 
,3.  Release,  957. 

IV.  Geneeai,  Exceptions  to  Liability, 

958. 

A.  Exercise  of  common  rights,  958. 

B.  Injury  by  authorized  works,  S59. 
G.  A^cceptanoe  of  risk,  962. 

D.  Inevitable  accident,  962. 
'E.  Act  of  State,  963.r 
V.  False  iMPBisONMBNTi"  963. 

VI.   CONSPIEACT,   964. 

VII.  Trade  Maeks  and  Teade  Names,  965. . 
VIII.  Maintenance,  966. 

IX.   CONVBESION,   966. 

X.  DUTIES  Connected  with  the  Ownee- 
SHip,s  Use  OB  Occupation  of  Heal 
Peopeett,  966. 
XI.  LicpNSBES,  Doty  to,  968. 
XII.  Statutory  Duty,  Bebach  of,  969. 


.  I.  In  Genbeal. 

1.  Committed  abroad.] — In  order  to 
entitle  •  a  plaintiff  to  succeed  in  an  action 
on  a  wrong  committed  in 'the  State  of  Wash- 
ingtonj  it  niust  be  shown  to  be.aotionajlfle  in 
British  Columbia  as  well.  GilUs  Supply 
Qo.  V.  0.  M.  &  P.  S.  By.  Co.,  16  B.C.K.  254. 

2.  Contribution-^ — Indemnity  of  innocent 
agent.] — ^Where  an  act  is  innocently  done 
under  the  express  direction  of  another, 
which  occasions  an  injury  to  the  rights  of 
a  third  party,  the  principal  must  indemnify 
the  innocent  agen^j.  Victoria  School  Trus- 
tees V.  Muirhead,  4  B.C.R.14'8. 


II.  Paeties  to. 
A.  In  General. 

Successors    in    title    to    wrongdoer.]  — 

A  company  is  not  liable  for  the  tort  of  its  - 
predecessor  in  title  unless  it  adopts  it. 
Where  a  company,  after  taking  over  a  min- 
ing property,  discovers  that  certain  ore 
lying  on  a  dump  and  believed  to  he  waste 
and  of  no  market  valiie  was  wrongfully 
taken  by  its  predecessor,  yet  takes  no  steps 
to  return  it,  but  dqes  not  deal  with' it  in 
any  way,  that  is  not  an  adoption  of  the  con- 
version thereof  by  the  original  trespasser. 
Centre  Star  Mining  Co.,  Limited  v.  Boas- 
land-Koote^y  Mining  Co.,  Limited,  2 
M.M.C.  232;    11  B.C.R.  231;    2  M.M.C.  271. 


B,  Principal  cmd  Agent. 

Independent  contractor.  ]^-The  defend- 
ant company,  having  become  aware  that  the 
poles  for  an  elefetric  transmission  'line 
erected  by  thein  had  become  insecure, 
employed  an  -  independent  contractor  to 
strengthen  the  poles  and  to  string  wires 
upon  them.  The  plaintiff,  a  linesman 
employed  by  the  contractor,  ascended  afpol« 
before  it  had  been  secured,  without  first 
having  ascertained  that  it  was  safe  for  him 
to  do  so,  in, order  to  string. wires  upon  it.. 
The  pole  fell  while  he  was  at  work  upon  it 
and  he  was  injured: — ^Held,  that  the  accl-, 
dent  was  the  result  of  the  default  of  the 
contractor  in  relation  to  the  Work  he  had 
undertaken  in  regard  to  the  strengthening 
of  the  poles,  andT  consequently  the  owners 
of  ihe  transmission  line  were  not  liable  for 
the  damages  sustained  by  the  plaintiff. 
Velasky  v.  The  Western  €anada  Power  Co., 
18  B.C.R.  407;    49  S.C.E.  423. 


III.  Effect  of  Death. 

A.  FwmiUes    Compensation    Act. 

1.  Proof  of  Damage. 

Reasonable    expectation    o{    benefit.]  — 

In  an  action  for  damages  resulting  from  the 
d«ath  of  a  workman,  the  employers  admitted 
liability  under  the  Employers'  Liability  Act," 
but  disputed  the  right  of  the  parents  to  sue 
as  defendants;  or  that  they  had  any  reason- 
able expectation  of  benefit  from  the  con- 
tinuance of  his  life.  There  was  evidence 
that  the  deceased  had  sent  money  on  two 
occasions  to  his  parents,  but  they  had  in  the 
first    instance    assisted   him   by   advancing 
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money  for  his  passage  to  Canada:— Held, 
on  appeal,  that  the  parents  had  failed  to 
show  that  they  had  any  reasonable  expecta- 
tion of  benefit  from  the  son  had  he  lived. 
The  proceedings  -at  the  trial  showed  that 
there  had  been  no  attempt,  by  commission 
or  otherwise,  to  prove  the  financial  condi- 
tion of  the  parents : — ^Held,  that  a  new  trial 
should  not  be  granted  to  enable  the  plaintiffs 
to  make  xmt  a^  stronger  case.  Brown  V. 
British  Columbia  Electric  Railway  Cdm- 
pany,  JAtmted,  15  B.O.R.  350. 


2.  LiinitatioH  of  Action. 

1.  Limitation     in    special    Act.] — The 

Families  Compensation  Act  (R.S.B.C.  1911, 
c.  82)  provides  that  actions  thereimder,  shall 
be  commenced  within  twelve  calendar  months 
of  the  dea-th  o^  the  deceased.  The  company 
operated  a  tramway  under  powers  conferred 
by  ^n  Act  which,  by  sec.  60,  provided  a  six 
"months'  period  of  limitation  in  respect  of 
"actions  for  indemnity  for  any  damage  or 
injury  sustained  by  reason  of  the  tramway, 
or  the  operations  of  the  company."  One 
of  the'  company's  tramcars  having  knocked 
down  and  instantly  killed  a  man,  the 
plaintiff  commenced  an  action  against  it 
under  the  Families  Compensation  Act  for 
the  benefit  of  the  father  and  moi;her  of  the 
deceased.  The  action  was  commenced  more 
than  six  months  but  less  than  twelve  months 
after  the  accident  and  death: — ^Held,  that 
the  cause  of  action  under  the  Families  Com- 
pensation Act  was  a  different  cause  of 
action  froin  that  which  the  deceased  would 
have  had  if  he  had  lived,  and  was  not  one 
to  which  the  limitation  section  in  the  com- 
pany's Act  applied,  and'that  the  action,  was 
accordingly  maintainable.  Gentile  v.  Brit- 
ish Oolvmbia  Electric  Railway  Gompamy, 
18  B.C.E.  307;     (1914),  A.C.  1034. 

2.  Limitation  in  special  Act.]  — The 
limitation  of  six  months  for  bringing  actions 
provided  by  the  Consolidated  Railway  Com-, 
pany's  Act  (S.B.C.  59  Vict.,  c.  55)Nhas  not 
the  effect  of  altering  the  general  limitation 
of  twelve  months  provided  by  the  Families 
.Compensation  Act  (R.S.B.C.  1911,  c.  82, 
see.  5).  Trawfbrd  v.  British  CoPumbia 
Electric  Railway  Company,  ,18  B.C.R.  132; 
49  S.C.R.  470. 

3.  Release.  ~       , 

1.  Settingf  aside.] — Where  a  release  by 
the  deceased  is  relied  upon  by  the  defend- 


ants in  an  action  under  the  Families  Com- 
pensation Act  (R.S.B.C.  1911,  c.  82),  the 
plaintiffs  may  take  exception  to  the  release 
on  the  ground  that  it  was  fraudulently  pro- 
cured, although  such  plaintiffs  are  the 
dependents  of  the  deceased,  and  his  per- 
sonal representative  is  not  a  party  to  the 
action.  '  Trawford  v.  British  iColumbia  Eleo- 
trie  Railway  Company,  18  B.C.R.  1,32;  49 
S.CR.  470. 

2.  Tender.] — Such  an  ra;ception  may  be 
entertained  by  a  Court  of  Equity  notwith- 
standing that  the  money  paid  as  considera- 
tion for  the  release  is  neither  tendered  to 
the  defendants  nor  brought  into  Court  to 
abide  the  result  of  the  action.     Ibid.    ' 


IV.  GBNiiiAL   Exceptions   to   Liabblitt. 
A.  Exercise  of  Common  Rights.' 

1.  Irrigation — ^Nuisance,  abatement  of.] 

— In  British  Columbia  the  cultivation  by 
means  of  irrigation  of  land  so  situated  as 
not  to  be  otherwise  capable  of  cultivation 
is  ar  natural  and  reasonable  user  of  such 
land ;  and  an  injury  to  the  defendant's  land 
caused  by  such  irrigation-  of  his  own  land 
by  an  adjoininglproprietor  could  not  law- 
fully be  averted  by  any,  erection  upon  the 
defendant's  own  land  diverting  it  upon  the 
property  of  another.  Upon  appeal  to  the 
Full  Court: — Held,  per  Drake,  J.:  The 
owner  of  land  may  protect  himself  from, 
injury  arising  from  an  accumulation  of 
water  on  his  neighbour's  land,  and  which, 
■under  ordinary  circumstances,  would  find  its 
way  on  to  his  own  land,  but  in  thus  pro- 
tecting himself  he  must  not  injure  an  inno- 
cent third  party.  Where  an  injury  is 
caused  to  the  land  of  another  by-  artificial 
means,  such  as  -using  water '  on  one's  own 
land  for  irrigation,  the  party  injured  can 
abate  the  nuisance  in  a  manner  least  injur- 
ious to  the  person  creating  it.  Per  Irving, 
J.:  That  the  water  was  diverted  upon  the 
plaintiff's  land  by  mea,ns  of  an  artificial 
erection  on  the  land  of  the  defendant  which 
was  not  a  natural  user  of  his  land,  but  was 
a  violation  of  the  rule  of  law  expressed  in 
the  maxim  sic  utere  tuo,  etc.  Walkem,  J., 
concurred.  CanadAam,  Pacific  Railway  Com- 
pany V.  McBryan,  6  B.C.R.  136;  29  S.CR. 
359. 

2.  Injunction  —  Damage  —  Use  of 
natural  watercourse  to  improve  drainage.] 
— ^Where  a  person  is  commencing  lawful 
operations  for  the  purpose  of  enabling  him 
to  utilize  his  own  property,  the  me*e  fact 
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that  such  operations  may  be  injurious  to 
Tanother  is  not  enough  to  induce  the  Court 
to  interfere  by  injunction.  There  must  at 
least  be  proof,  not  only  of  imminent  dan- 
gej;,  but  that  the  damage,  if  it  comes,  will 
be  irreparable.  The  owner  of  laiid  may 
make  use  of  any  natural  watercourses  on 
his  property  for  the  purpose  ^f  improving 
its  drainage,  and  if  darttage  arising  frotn  the 
increased  flow  of  jwater  ensue  to  another 
proprietqr,  it  is  datanum  absque  Injuria. 
Peatt  V.  Rhode,  2  B.C.E.  159. 

3.  Water.] — ^Where  water  is  squander- 
ing itself  over  the  surface  of  land  before  it 
has  arrived  at  a  natural  defined  course  the 
owner  of  the  land  over  which  it  is  squander- 
ing' itself  may  do  what  he  likes  with  it, 
irrespective  of  what  effect  his  action  may 
have  on  the  lands  of  neighbouring  proprie- 
tors.     Graham  v.  Lister,  14  B.C.K.  211. 


B.  Injury  by  Authorized  Works. 

1.  Flood  gate  insufficient  to  carry  off 
accumulation  of  water  in  ditch — Conatruc- 
tion  of  embankment  by  railway  under 
charter — Outlet — ^Duty  of  company  as  to.] 

— The  plaintiffs  were  the  owners  of  land 
having  a  slope  and  natural  drainage  towards 
the  sea.  The  ^defendants,  under  authority 
of  an  Act  of  Parliament,  had  constructed  a 
line  of  railway  through  this  land  (which 
was  then  owned  by  the  plaintiffs'  predeces- 
sors in  title)  and  had  thereby  cut  off  the 
ditches  which  had  been  constructed  on  the 
.lands  in -question  for  the  purpose  of  drain- 
age. The  defendants,  for  the  purpose  of 
protecting  their  line,  cut-  a  ditch,  .parallel 
with  the  embankment  on  which  the  line  was 
built  and  cutting  across  the  ditches  on  the 
plaintiff's  lands,  which  thereafter  emptied 
into  the  defendants'  ditch.'.  The  defendants 
constructed  a  flood  gate  for  their  ditch,  and 
the  flood  gate  being  insufficient  to  carry  off 
the  water  at!cumulated  in  the  defendants' 
ditch,  the  plaintiffs'  lands  were  flooded: — 
Held,  that  I  under  the  defendants'  special 
Act  (incorporating  sec.  16  of  the  Railway 
Clauses  Consolidation  Act,  1845),  the  con- 
struction of  the  embankment  and  ditfeh  were 
authorized  by  the  Legislature,  and  that  the 
plaintiffs  could  not  complain  of  the  flooding 
of  their  lands  caused  by,  the  construction  of 
the  embankment: — ^Held,  also  that  no  duty 
or  obligation  was  imposed  on  the  defendants 
to  see  that  the  pla,intiffs  had  an  outlet 
through  their  ditch  for  the  water  which  col- 
lected   on    their    lands.      Hornby  v.   Nisw 


Westminster   Southern   Railway    Company, 
6  B.C.R.  588. 

2.  Operation  of  an  electric  power 
house.] — ^Where  an  electric  railway  com- 
pany has  statutffry  power  to  operate  a 
street  railway  and  construct,  operate  and 
maintain  electric  works,  power-houses,  gen- 
erating plants,  and  sWh  other  appliances 
and  conveniences  as  are  necessary  and 
proper  -for  the  generating  of  electricity  or 
electric  power,  the  building  and  operating 
of  a  power-house  pursuant  to  such  statute 
does-  not  render  the  company  liable,  apart 
from  any  statutory  right  to  compensation, 
for  damages  to  an  adjoining  property  owner 
owing  to  the  noise  -  a^d  vibration,  ^oept 
upon  proof  of  negligence.  The  fact  that 
the  power-house  has  been  placed  in  close 
proximity  to  the  house  of  another  does  not 
increase  the  liability  -  of  the  company. 
Leighton  v.  British  Columbia  Electric  Bail- 
way  Compamy,  Limited,  20  B.C.R,  183. 

3.  Deprivation  of  'support.] — A  .street 
railway  company  in  grading  a  street  in  Van- 
couver in  accordance  with  an  agreement 
entered  into,  with  the  corporation  pursuant 
to  the  Vaucpuver  Incorporation  Act  and 
Amendment  of  1895,  is  not  liable  for  dam- 
ages for  loss/ of  support  caused  to  lands  ad- 
joining the  /street.  MacDonell  v.  British 
Columbia  EleclkiG  Railway  Company,  9 
B.C.R.  542. 

4.  Negligence.] — The  contractors  having 
the  eonstructioii  of  the  railway,  followed 
the  plan  of  freely  blasting  out  the  rock, 
in  doing  which  they  scattered  it  over  plain- 
tiff's land:— Held,  that  the  plaintiff  was 
entitled  to  damages  for  the  injury  thus 
caused  to  his  land  by  way  of  trespass  or 
ntiisance,  Sounsome  V.  Vancouver  Power 
Co.,   18  B.C.R,  81 ;   49  S.C.R.  430. 

5.  Permissive  -  statutory     powers.]   — 

Wherfever  according  to  the  sound  construc- 
tion of  a;  statute,  the  Legislature  has 
autl^o^ized  a  proprietor  to  make  a  par- 
ticular use'  of  his'  land,  and  the  authority 
given  is  in  the  strict  sense  of  the  law 
permissive  only  and  not  imperative,  the 
Legislature  must  be  held  to  have  intended 
that  the  use  sanctioned  is  not  to  be  in 
prejudice  of  the  common  law  rights  of 
others.  Canadian  Pacific  Railway  Co.  v. 
Parke,  6  B.C.R.  6;    (1899),  A.C.  535. 

6.  Irrigation.] — Where  the  effect  of  the 
legislation  was  to  authorize,  the  defend- 
ants to  irrigate  their  soil  by  the  compul- 
sory diversion  of  water  from  any  adjacent 
stream,  lake  or  river,  by  conveying  it  over 
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lands  which  do  not  belong  to  them,  and  to 
run  the  surplus  waters  after  irrigation 
through  adjacent  lands  by  means  of  flumes, 
ditches  or  (irains,  all  subject  to  provisions  for 
compensation,  and  the  defendants  brought 
water  upon  their  lands  in  such  maimer  as 
to  be  the  substantial  cause  qf  damage  to  the 
plaintiff's  line  of  railway  by  causing  a  slide 
of  their  lands,  it  was  held  that,  in  the 
absence  of  provisions  showing  an  intention 
on  the  part  of  the  Legislature  to  take  away 
the  plaintiff's  right  to  protect  their  prop- 
erty from  invasion,  it  was  entitled  to  an 
injunction  to  prevent  the  defendants'  user 
of  the  water  in  disregard  of  their  common 
law  obligation  to  do  no  damage  to  the 
plaintiff's  lands.  Canadian  Pacific  Railway 
Company  v.  Parke,  6  B.C.R.  6;  (1899), 
A.C.   535. 

7.  DamAum  absque  injuria.] — ^There  is 
no  remedy  for  damage  caused  by  the  ex- 
ercise of  a.  statutory  power  or  the  per- 
formance of  a  statutory  duty,  unless  the 
power  or  duty  has  been  negligently  exer- 
cised or  performed  o^  unless  the  remedy  by 
action  has  been  preserved  by  the  statute. 
Jones  V.  City  of  Victoria,  2  B.O.R.  8. 

8.  Obstruction  of  navigable  craters.] — 

An  application  to  compel  the  defendant 
company  to  cease  obstructing  certain  nav- 
igable waters  and  to  remove  a  teinporary 
bridge  built  across  one  of  them,  and  make 
openings  in  two  permanent  bridges,  was 
refused,  a,s  the  requirements  of  the  Rail- 
way Act  (E.S.C.  1906,  c.  37)  had  been 
complied  with  and  the  Minister  of  Public 
Works  had  sanctioned  the  temporary 
obstruction  of  the  streams'.  British  Colum- 
bia Express  Go.'  v.  Grand  Trunk  Pacific 
Railway  Co.,  20  B.C.R.  215. 

9.  Independent  contractor.]  —  Where 
statutory  powers  respecting  the  construc- 
tion of  works  are  being  exercised  through 
an  independent  contractor,  the  correlative 
obligation  of  the  beneficiaries  of  those 
powers  to  see  that  due  care  is  taken  to 
avoid  unnecessary  injurious  consequences  to 
the  property  of  other  persons  is  not  dis- 
charged when  the  contractor  fails  to  per- 
form that  duty  and  they  are  responsible 
accordingly.  Hounsome  v.  The  Vancouver 
Power   Co.,   18   B.C.R.   81;    49   S.C.R.   430. 

10.  Negligence.] — A  company  with 
statutory  power  to  construct  a  tramway  let 
the  work  of  construction  to  a  contractor 
who,  in  the  course  thereof,  blasted  away  a 
hillside  by  a  method  which  resulted  in 
throwing  large  quantities  of  rock  upon  the 


plaintiff's  adjoining  land,  which  result 
could  have  been  prevented  by  proper  pre- 
cautions:—Held,  that  the  company  was 
liable  for  the  omission  of  the  contractor 
to  take  the  precautions  necessary  to  pre- 
vent the  blasting  operations  from  causing 
injury  to  the  plaintiff's  lands.  Hounsome 
Y.iThe  Vancowoer  Power  Co.,  18  B.C.R.  81; 
49  S.C.R.  430. 


C.  Acceptance  of  Risk. 

1.  Finding  of  jury.]— To  support  the 
defence  of  volenti  non  fit  injuria  there 
must  be  a  direct  and  positive  finding  by 
the  jury  that  the  plaintiff  not  only  knew 
of  the  danger,  but  voluntarily  incurred  the 
risk.  Scott  v.  B.  C.  Milling  Co.,  3  B.C.R. 
221;    24  S.C.R.  702. 

2.  Knowledge.] — Where  a  guest  in  a 
hotel  is  injured  by  fire  by  reason  of  the 
failure  of  the  proprietor  to  provide  a  fire 
escape  as  required  by  the  Act,  the  defence  of  ' 
volenti  non  fit  injuria,  based  on  the  guest's 
knowledge  of  the  lack  of  a  fire  escape,  is 
not  applicable  in  view  of  the  breach  of  the 
statutory  duty.  Love  v.  The  New  Fairview 
Co.,  10  B.C.R.  330 

3.  Loss  of  guest's  goods — ^Volenti  non 
fit  injuria.] — A  person  retaining  goods 
imder  an  innkeepers'  lien  for  board  must 
take  reasonable  care  of  them.  Defendant, 
an  innkeeper,  detained  plaintiff's  trunk  for 
the  amount  owpd  him  for  board  and  lodging. 
Plaintiff  assisted  in  carrying  trunk  to 
reading-room,  the  ordinary  baggage-room 
being  fxill.  The  trunk  was  broken  open  and 
several  articles  lost: — Held,  that  the  fact, 
that  plaintiff  had  assisted  to  place  the 
trunk  in  the  reading-room,  there  being  no 
evidence  that  he  requested  it  to  be  placed 
there,  'did  not  show  contributory  negligence 
on  his  part,  or  that  he  accepted  the  risk 
incurred  thereby,  nor  did  it  discharge  the 
liability  of  the  landloipd  to  take  reasonable 
care.     Frank   v.   Berryman,   3   B.C.R.   506. 


D.  Inevitable  Accident. 

Ast  of  God.] — While  plaintiff's  tugboat 
the  Vigilant  was  tied  to  a  wharf  in  Van- 
couver harbour,  defendant  brought  his  tug- 
boat the  Lois  alongside  and  tied  her  to  the 
Vigilant.  The  next  night  (Christmas)  a 
violent  storm  arose — a  storm  of  which  there 
were  no  indications  and  which  was  the 
severest  ever  experienced  in  the  harbour — 
and    the    Lois,_  whose    crew    was    absent. 
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bumped  against  the  Vigilant  and  damaged 
her: — ^Held,  in  an  action  for  damages  for 
negligence,  that  it  had  not  been  shown  that 
the  defendant's  act  of  so  mooring  his  tug 
was  negligent  and  that  on  the  evidence  the 
accident  was  due  to  the  act  of  God. 
V,  Gates,  11  B.C.R.  62;  35  S.O.K.  293. 


E.  Act  of  State.     . 

Scope  of  defence.]— In  an  action  against 
the  captain  aiid  owner  of  a  steamship  for 
trespass  and  false  imprisonment  in  taking 
the  plaintiff  on  board  their  steamship  at 
Honolulu,  and  conveying  him  to  Vancou- 
ver, B.C.,  against  his  will,  the  slatenienii 
of  defence  of  each  defendant  alleged  that 
"in  receiving  the  said  plaintiff  on  board  the 
said  steamship  Warrimoo,  and~  conveying 
him  to  Vancouver  aforesiaid,  he  was  acting 
as  the  agent  for  the  Hawaiian  Gfovernment, 
being  a ,  responsible  government,  and  carry- 
ing out  the  lawful  order,  of  that  government, 
given  in  the  said  city  of  Honolulu,  ajid 
Island  of  Oahu,  which  were  at  that  time 

-under  (martial  law."  The  plaintiff  ill  his 
reply  admitted  the  above  paragraph. 
Drake,  J.,  at  the  trial,  non-suitedi>  the 
plaintiff,.,  on  the  ground  that  the  scope  of 
the  allegation  was  that  the '  act  of  statfe, 
and  agency  of  the  defendants  for  the 
Hawg.iian  Government  in  carrying  it  out, 
coyered  the  couduct  complained  of  outside 
as  well  as  Tdthin  the  territorial  limita  of 

-Hawaii,  and  that  the  admission  was  fatal 

-to  the  cause  of  action: — ^Held,  by  the  Full 
Court,  granting  a  new  trial,  that  the  scope 
of  the  admission  had  reference  to  the  sub- 
stantive facts  ^  alleged  in  the  defmce,  and! 
not  the  extent  of  the   agency  as  alleged, 

.  which  was  a  matter  of  legal  deduction  from 
the  facts  not  susceptible  of  being  concluded 
by  admission.  That  the  jurisdiction 
afforded  by  a  defence  of ,  agency  for  a 
responsible  government  in  the  execution  of 
an  act  of  state  only  extends  to  acts  don'e 
within  the  territorial  jurisdiction  of  that 
state.  JoJin  Or'cmstoim  v.  Charles  Edward 
Bird  and  James  Huddart,  4  B.C.R.  569. 


V.  False  Imprisonment. 

Timber  afloat — ^Lien  for  salvage — Joint 
arrest    by    defendant    and    constable.]  — 

Plaintiff  took  possession  of  Mason's  float, 
which  he  rtound  adrift  on  a  lake.  Mason, 
although  aware  that  plaintiff  claimed  a  lien 
for  salvage,  made  no  move  towards  recover- 


ing the  float  until  after  twelve  weeksy  when 
he,  in  company. with  a  constable,  demanded,, 
it,  and  on  plaintiff  refusing  to  give  it  up 
without  compensation,  he  was  arrested 
without  a  warrant  and  taken  to  gaol,  and 
subsequently  an  information  laid  againsjt 
him  under  See.  338  of  the  code  for  taking 
and  holding  timber  found  adrift,  was  dis- 
missed:— Held,  that  the  arrest  was  the 
joint  act  of  Mason  and  the  constable,  and 
that  Mason  wa&  therefore  liable  for  damages 
for  false  imprisonment.  Bobitaille  v.  Mason, 
9  B.C.II.  499. 


VI.    CONSPIBACY. 

1.  Acts     of    an     examining     body.]  — 

Plaintiff  tendered  himself  as  a  candidate 
for  examination  to  be  admitted  to  the  prac- 
tice of  dentistry,  and  after  examination  was 
informed  that  he  had  not  passed.  He 
brought  an  action,  against  the  College,;  the 
registraT  and  the  examiners  for ,  conspiracy 
in  refusing  to  allow  him  the  full  number 
of  marks  obtained  and  thereby  excluding 
him  from  the  practice  ofhis  profession. 
There  was  some  evidence  that  his  papers 
were  undermarked,  and  it  also  ^developed 
that  after  the  comnienoement  of  the 
action,  and  up  to  discovery,  the  papers  of, 
other  candidates  at  the  same  examination 
had  been  kept,  but  were  destroyed  during 
proceedipgs  on  discovery,  but  before  a 
demand  had  been  made  for  them.  It  was 
not  shown  that  they  had  been  tortiously-, 
destroyed,  although  disposed  of  before  the 
time  limited  ^by  the  rul^s  of  the  College. 
Nor  -Was  it  shown  that  the  defendants  had 
acted  in  any  way  in  concert: — ^Held,  on 
appeal,  that  the.  trial '  judge  was  right  in 
non-suiting  the  plaintjtf  in  the  absence  of 
evidence  of  conspiracy.  Richards  T.  The 
College  of  Dental  SvirgeorCs  of  British 
Golumpia,  Yerrvnder,  Smith,  McLaren, 
Spencer  and  Minogue,  17  B.C.E.  114. 

2.  Jnterference  with  employment  by  a 
trade  union.] — Plaintiff,  a  stone-mason, 
applied  for  membership  in  the  union  of 
which  defendants  were  officers.  He  made  a 
payment  on  account  ofhis  application  fee,, 
but  not  being  vouched  for  by  two  members 
of  the  union,  the  executive  returned  the  fee 
aud  requested  Mm  to  submit  to  a  test  of, 
workmanship  preliminary  to  his  being 
enrolled.  Considering  the  test  an  unfair  one, 
he  declined  to  submit  to  it,  whereupon  the 
union  refused  him  membership.  The  test 
proposed  was  what  is  known  as  "boulder 
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work,"  but  plaintiff  stated  that  he  had 
been  accustomed  to  "sandstone  work." 
After  some  delay,  plaintiff  was  told  he  coxdd 
submit  to  a  test  in  any  kind  of  stone  work 
he  chose,  but  he  did  not  accept  the  offer. 
Subsequently,  while  he  was  at  work  on  a 
building,  the  union  at  a  meeting  passed  a 
resolution  instructing  the  secretary  to 
notify  the  employer  that  unless  the  plaintiff 
was  discharged  the  union  men  woiild  be 
called  out.  Plaintiff  having  been  dis- 
charged, brought  an  action',  claiming  an 
injunction  and  damages : — ^Held,  that  plaint- 
iff had  not  shown  that  the  purpose  of  the 
defendants  was  to  molest  him  in  pursuing 
Kis  calling  and  prevent  hjm,  except  on  con- 
ditions of  their  own  making,  from  earning 
his  living  thereby.  Oraham  v.  Knott,  14 
B.C.R.  97. 


YII.  Tbadb  Masks  and  Tbade  Names. 

1.  Secondary  meaning.] — ^While  there  is 
no  property  in  the  name  of  a  manufactured 
article,  yet  where  a  particular  article  has 
for  many  years  been  manufactured  and  sold 
under'  a  particular  name,  other  persons 
fraudulently  taking  advantage  of  such 
name  "will  be  restrained.  A  firm  Tiad  for 
a  number  of  years  been  manufacturing 
glue  imder  the  name  of  Le  -Page.  They, 
sold  out  their  business  and  goodwill  to  a 
company  which  continued  the  manufacture 
and  name  of  the  article.  A  melnber  of  the 
original  firm,  named  Le  Page,  subsequently 
formed  a  company  and  manufactured  and 
sold  glue  under  the  old  name: — ^Held,  that 
the  term  or  name  "Le  Page"  as  applied  to 
glue  had  acquired  a  trade  distinctiveness, 
a  secondary  meaning,  and  that  the  plaint- 
iffs were  entitled  to  the  relief  asked  for. 
The  Russia  Cement  Company  v.  The  Le 
Page  Liquid  Glue,  Oil  and  Fertilizer  Com- 
pany, Limited,  14  B.C.R.  317. 

2.  Company.] — A  company  incorporated 
under  the  Provincial  Act  may  riot  use  the 
same  name  as  that  already  used  by  a  com- 
pany incorporated  under  the  Dominion 
Act.  Semi-Ready,  Ltd.  v.  Semi-Ready,  Ltd., 
15   B.C.E.    301. 

3.  Calculated  to  deceive.]— ^The,  name 
of  the  British  Columbia  Permanent  Loan  & 
Savings  Company  is  not  so  similar  to  the 
name  of  the  Canada  Permanent  Ix)an  & 
Savings  Company  as  to  be  calculated  to 
deceive.  Canadian  Permanent,  etc.,  Co.  v. 
British  Columbia  Permanent,  etc.,  Co.,  6 
B.C.K.  377. 


VIII.  Maintenance. 


1.  Special  damage.] — ^An  action  lies  for 
maintenance,  notwithstanding  that  the 
party  who  was  maintained  was  successful, 
on  proof  of  special  -damage.  Wewswa/nder 
v.  Oiegerich,  12  B.C.E.  272;  39  S.C.R.  355. 

2.  Damage  s.] — A:  defendant  against 
whom  an  action  has  been  successfully  prose- 
cuted cannot  recover  the  costs  incurred  for 
his  defence  as  damages  for  the  unlawful 
maintenance  of  the  action  by  a  third  party 
who  has  not  been  guilty  thereby  of  malici- 
ously prosecuting  unnecessary  litigation. 
NewsipoMder  v.  fHegerich,  12  B.C.R.  27*2; 
39  S.C.R.   354. 


IX.    CONVEBSION. 

Liability  of  successors  in  title  to 
'wrongdoer.]  — A  mining  company  which 
purchases  ,the  assets  of  an  old  company 
whose  debts  and  liabilities  it  agrees  to  pay 
and  satisfy  is  not  liable  to  a  stranger  to 
the  contract  for  a  tort  committed  by  the 
old  company.  Defendants*  purchased  a 
mineral  claim  having  ore  on  the  dump 
which  had  been  wrongfully  taken  from 
plaintiffs'  claim;  they  let  the  ore  remain 
where  it  was  at  plaintiffs'  disposal  :-^Held, 
there  had  been  no  conversion  of  the  ore- 
by  defendants.  Centre  Star  Mining  Co., 
Limited  v.  RossUmd-Kootenay  Mining  Co., 
Limited,  11  B.C.R.  231;    2  M.M.C.  232,  271. 


X.  Duties   Connected   with   the   Ownbk- 

SHip,  Use  oe  Occttpation  or  Real 

Pbopeetz. 

1.  Guarding  line  of  railway.] — ^The  com- 
pany maintained  along  its  line  of  railway 
a  barbed  wire  boimdary  fence,  without  any 
pole,  board  or  other  capping  connecting  the 
posts;  plaintiffs'  horse,  picketed  in  their 
field  adjoining,  hecame  frightened  for  some 
cause  unexplained,  and  ran  into  fence,  re- 
ceiving injuries  on  account  of  which  it  had 
to  be- killed: — ^Held,  that  the  fence  was  not 
inherently  dangerous,  and  therefore  the 
company  was  not  liable.  The  test  is 
whether  the  fence  is  dangerous  to  ordinary' 
stock  imder  ordinary  conditions,  and  not 
whether  it  is  dangerous  to  a,  bolting  horse. 
Plath  mid  Ballard  v.  The  Grand  Forks 
and.  Kettle  River  Valley  Railway  Company, 
10  B.C.R.  299. 

2.  Damage    from    bush    fire.]  —  A  fire 
started  in  brush  and  fallen  timber  by  the 
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defendant  for  the  purpose  of  clearing  Ms 
land  spread  on  to  the  plaintiff's  lands 
adjoining: — Held,  that  the  defendant  main- 
tained the  fire  at  his  own  risk,  and  was 
responsible  for  the  damage  caused .  by  it. 
Orewe  v.  Mottershmo,  9  B.C.R.  246. 

3.  Electric  wire — Defective  fire  alarm — 
Liability  of  municipality.] — ^A  flre  alarm 
wire  belonging  to  a  municipality  broke 
and  fell  upon  an  electric  wire  belonging 
to  a  private  corporation,  and  thereby  sent  a 
fatal  current  into,  the  plaintiff's  horse: — 
Held,  that  the  municipality  was  liable. 
Ea/rle  v.  The  Oorporation  of  the  City  of 
Victoria,  2  B.C.R.  156.     ' 

4.  Contract  for  supplying  gravel  — 
Independent    contractor — ^Negligence.  ]  — A 

municipal  corporation  which  had  statutory 
power  to  enter  lands  and  take,  without  pay- 
ment, gravel  for  its  roads,  let  a  contract 
for  grading  and  gravelling  a  road  withip  its 
limits,  which  contained  no  provision  as  to 
where  the  gravel  was  to  be  obtained.  The 
contractor  entered  adjacent  private  prop- 
erty and  took  gravel  from  a  pit  thereon 
in  such  manner  as  to  undermine  a  large 
tree  standing  close  to  the  road  allowance, 
which,  by  reason  thereof,  afterwards  fell 
upon  and  killed  plaintiff's  husband  who 
.was  driving  on  the  road.  To  be  assured  of 
its  quality,  the  taking  of  the  gravel  was 
superintended  <  by  the  municipal  road 
inspector.  The  jury  found, that  the  excava- 
tion was  done  by  the  order  or  permission 
of  the  corpora,tion,  and  that,  irrespective  of 
who  caused  the  excavation,  the  subsequent 
condition  of  the  tree  was  a  dangerous 
nuisance  to  the  highway,  of  which  the  cor- 
poration had  notice: — ^Held,  per  Davie,  C.J., 
on  motion  for  judgment,  that,  upon  the 
finding  of  the  jury,  the  corporation  was 
liable:  1.  For  negligent,  misfeasance  in 
regard  to  the  excavation,  and  that  a  conten- 
tion that  the  act  was  that  of  an  independ- 
ent contractor,  was  untenable;  2.  For  know- 
ingly maintaining  a  dangerous  nuisance 
causing  the  injury.  Upon  appeal  to'  the 
Full  Court,  per  McCreight,  J.,  Walkem, 
J.,  concurring:  1.  The  corporation  was 
responsible  for  the  act  of  the  oontrslotor  in 
undermining  the  tree,  to  the  same  extent 
as  if  he  was  a  labourer  acting  under  the 
orders  of  the  road  inspector  or  the  board 
of  works;  2.  If  one  employs  a  contractor 
to  do  a  work  not  necessarily  a  nuisance,  but 
which  becomes  so  by  reason  of  the  manner 
in  which  the  contractor  has  performed  it, 
and  the  employer  accepts  the  work  in  that 


condition,  he  hecomes  at  once  responsible  for 
the  nuisance;  3.  He  who  knowingly  main- 
tains a  nuisance  is  as  liable  for  its  conse- 
quences as  he  who  created  it;  4.  The  jury 
may  believe  part  and  reject  part  of  witness' 
evidence;  5.  Cross-examining  questions  to 
a  jury  are  not  to  be  encouraged,  as  they 
are  calculated  to  induce  the  jury  to  stand 
on  their  imdoubted  right  to  return  a  general 
verdict.  Per  MoCoU,  J.:  The  corpora- 
tion was  under  an  obligation  to  the  public 
so  to  exercise-  its  powers  of  repairing  the 
highway  as  not  to  render  its  use  danger- 
ous to  the  lives  of  passengers  thereon  by 
the  absence  of  reasonable  precautions 
against  obvious  risks  from  falling  trees, 
and  the  circumstance  that  the  oorporation 
exercised  its  powers  through  the  instru- 
mentality of  their  contractor,  did  not 
absolve  it.  Per  Drake,  J.  (dissenting)  :  1. 
That  the  contractor  was,  on  the  facts,  an 
independent  contractor,  and  was  not  a  ser- 
vant of  the  corporation.  That  the  work  to 
be  done  for  the  corporation,  as  provided  by 
the  contract  was  not  necessarily,  attended 
with  risk  in  regard  to  the  tree,-  and 
in  that,  the  negligence  was  therefore  casual 
and  collateral  to  the  performance  of  the 
contract,  and  the  corporation  was  not  liable 
for  it ;  2.  That  the  statutory  authority  to 
the,  corporation  to  enter  lands'  and  take 
gravel  for  roads,  did  not  extend  to  their 
contractor,  and  he  \vas  not  therefore  its 
agent  quoad  hoc;  3.  That  the  negligence 
alleged  and  proved  consisted  in  leaving  a 
tree  standing  which  ought  to  have  been 
removed,  and_  was  therefore  mere  nonfea- 
sance and  not  actionable.  Steves  v.  The 
Oorporation  of  the  District  of  South  Van- 
eotwer,  6  B.C.R.  17. 


XL  Licensees,  Duty  to. 

1.  Measure  of  duty.] — ^Although  a  rail- 
way company  may  have  failed  to  properly 
maintain  a  bridge  under  its  control  so  as 
to  ensure  the  safety-  of  persons  travelling 
upon  their  trains,  the  mere  fact  of  such 
omission  of  duty  "does  not  constitute  evi- 
dence of  the  gross  negligence  necessary  to 
maintain  an  action  in  damages  for  the 
death  of  a  gratuitous  passenger.  'Nightin- 
gale V.  The  Union  ColUery  Co.,  9  B.C.R. 
453;   35   S.C.R.   65. 

.2.  Authorized  trespass.]  —  Plaintiff, 
while  walking  on  the  defendant  company's 
track,  was  overtaken  by  a  car  and  injured. 
The  evidence  was  that  this  portion  of  the 
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line  was  iised,  to  the  knowledge  of  tlie 
company,  by  the  public  in  going  to  and 
coming  from  the  station.  The  day  on  which 
the  accident  occurred^  was  windy,  thus 
lessening,  if"  not  preventing,  a  person  so. 
walking  from  hearing  the  whistle: — ^Held, 
affirming  the  verdict  of  the  jiuy  awarding 
the  plaintiff  damages,  that  he  was  on  the 
line  by  the  leave  and  license  of  the  company, 
and,  further,  that  on  the  evidence  the 
motorman  could,  by  reasonable  care,  have 
avoided  the  accident.  And/r&ws  V.  British 
Columiia  Electric  Rmhoay  Oompa/n/y,  Lim- 
ited,  18  B.C.R.  25.    • 


XII.   STATUTOEXj&fTT,  BBEACH  Or. 

1.  Hgtel — ^Fire  escape  Waiting — ^Breach 
of  statutory  duty.] — Where  "a  guest  in  a 
burning  hotel  is  injured  in  consequence  of 
the  '  proprietor  having  failed  '  to  provide 
means  of  fire  escape  required  by  the  Fire 
Escape  Act,  an  action  for  damages  will  lie 
against  the  proprietor,  notwithstanding 
that  a  penalty  is  imposed  for  Jbreaoh  of 
the  statutory  duty.  The  defence  arising 
from  the  ma;xim  volenti  non  fit  injuria 
^(the  gueat  being  aware  of  the  lack  of 
means  of  fire  escape  and  having  made  no 
objection)  is  not  applicable  where  the 
injury  arises  from  a  breach  of  a  "statutory 
duty,  hove  v.  The  New  Fairview  Corpora- 
tion, Limited,  10  B.C.E.  330. 

2.,  Breach  of  bye-law.] — Bye-law  No.  4 
(1912)  of  the  Corporation  of  Point  Grey 
provides  that  no  person  shall  blast  with 
dyuEunite,  gunpowder,  or  other  explosives 
within  the  limits  of  the  municipaliiy, 
unless  there  has  been  granted  to  him  by  the 
reeve  or  engineer  thereof  a  permit  so  to  do. 
Sundar  Singh,  a  Hindu,  while  in  the 
employ  of  the  defendant  company,  clearing 
land  within  the  said  municipality,  was 
killed  by  a  stone  shot  from  the  blast  of 
a"  tree  stump,  charged  and  set  off  by  an  em- 
ployee of  said  company.  In  the  clearing  of 
said  land  it  was  the  custom  to  set  off  blasts 
at  12  o'clock,  noon.  About  five  minutes 
before  12  o'eloQk  on  the  day  of  the  acci- 
dent, the  deceased  and  a  number  of  other 
Hindus  working  with  him  moved  off  to  a 
spot  about  1,000  feet  from  where  the  blast 
Was  about  to  be  set  off.  They  knew  that 
the  blast  was  about  to  go  off,  and  were 
facing  it  at  the  time.  The  man  who  charged 
and  set  off-  the  blast  had  been_so  employed 
by  the  defendant  company  for  four  or  five 
years,  and  was  a  competent  and  proper  per" 


-son  to  perform  the  work,  but  he  had  not 
obtained  the  license  requiped  under  the  bye- 
law  referred  to.  There  was  evidence  that  an 
unusually  large  charge  df  powder  had  been 
used  in  this  particular  case,  as  the  stump 
was  shattered  into  fragments.  The  learned 
trial  judge  dismissed  an  action  for  dam- 
ages by  the  administrator  of  the  estate  of 
the  said'  Sundar  Singh,  on  behalf  of  his  wife 
and  children,  holding  that  a  breach  of 
statutory  duty  does  not  entail  liability  in 
an  action  for  negligence,  unless  it  is  the 
proximate  cause  of  the  accident: — Held, 
that  the  plaintiff  was  not  entitled  to  in- 
voke the  bye-law  so  as  to  avoid  the  conse- 
quences of  the  negligent  act  of  a  fellow 
servant.  There  is  no  class  which  the  bye- 
law  is'  particularly  designed  to  benefit  or 
protect,  but  simply  the  public  at  large,  and 
the  infringement  of  the  general  prohibi- 
tion gives  no  cause  of  action.  Thaeker 
8ingh  v.  Canadian  Pacifio  Bail/way  Com- 
pany, 19  B.C.R.  575. 

See  Collision. 

Bee  MAtjciotjs  Persecution. 

Bee  Master  and  Servant. 

Bee  Misrepresentation  and  Fraud. 

See  Negligence. 

Bee  Nuisance. 

Bee  Principal  and  Agent. 

Bee  Trespass. 


TOWAGE. 

I.  ToyfAGE  Service,  What  Is,  970. 
II.  Eights  and  Liabilities  oe  Tug,  971. 
III.  Coasting  Trade/  972. 


I.  Towage  Service,  What  Is. 

1.  Concealment  by  owners  of  law — 
Dangerous  condition — Extraordinary  tow- 
age.]— ^The  concealment  by  the  owners  of  a 
ship,  through  the  ofiicers  in  charge,  of  the 
fact  that  the  ship  is  in  a  leaky  and  dan- 
gerous condition,  avoids  a  contract  to  tow 
her  to  port  for  a  specified  sum,  made  with 
him  by  the  captain  of  a  tug,  in  ignorance 
of  her  true  condition.  Where  towage  serv- 
ices cannot,  on  the  facts,  be  said  to  have 
saved  the  ship  from  being  lost,  but  were  of 
extraordinary  service,  owing  to  her  condi- 
tion, and  involved  more  than  ordinary 
trouble   and   risk,   they   should   be   allowed 
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for,   not   as   salvage  but   as   extraordinary.- 
towage  services.     Diimsmuir  v.  The  Owners 
of  the  Ship  "Ha/roU,"  3  B.C.E,.  128.  - 

2.  Contract  for  —  Ship  in  impending 
deinger — Ignorance  of  position  by  captain 
of  tug — Whether  towage  or  salvage.  ]-:— 
The  ship  S.  Was  found  by  the  tug  M.  In  a. 
dangerous  pcJsition  in  foul  waters.  The 
captain  of  the  tug  agreed  i»  tow  the  ship 
-into  the  open  sea,  the  amount  payable  for 
such  services  to  be  left  to  the  respective 
owners.  The  owners  being,  unable  to  agree : 
— Held,  on  the  evidence,  that  the  ship  was 
in  impending  danger  of  loss  and  injury 
from  her  situation,  and  the  ignorapce  of 
her  captain  of  the  locality,  and  that  the  ser- 
vice of,  the  tug  was  therefore  a  salvage  and 
not  a  towage  service.  Cwnadiwn  Pacific  Navi- 
gation Co.  V.  The  O.  F.  Sargent,  3  B.C.R.  5. 


II.  Rights  and  Liabilities  of  Tug. 

1.  Lost  or  not  lost.] — Under  a  contract 
to  tow  logs  the  tug  is  entitled  to  be  paid- 
only  for  the  logs  delivered  ^^^  where  the 
special  tei^m  that  the  tug  is  to  be  paid 
for  logs  "lost'  or  not  lost"  is  relied  on  it 
must  be  proved  specifically.  Pacific  Tow- 
ing Co.  V.  Morris,  11  B.C.R.  173. 

2.  Liability  under  contract.]  —  The 
B.C.T.  t/O.  entered  into  a  contract  with 
the  plaintiff  to  tow~  the  S.  S.  Thrasher 
from  Royal  Roads  to  IJanaimo,  there  to.  load 
with  coal,  and  when  loaded  to  tow  her 
back  to  sea.  After  the  ship,  had  beeji 
towed  to  Hanaimo,  an  arrangement  was 
made  between  the  B.O.T.  Co.  and  the  M.S. 
Go.  whereby  the  remainder  of  the  engage- 

,  ment  was  undertaken  by  the  two  com- 
panies, and  the  M.S.  Co.'s  tugboat  Etta 
White,  and  ,  the  B.C.T.  Co.'s  tug  Beaver 
proceeded  to  tow  the  Thrasher  _  out  of 
Uanaimo  on  her  way  to  sea,  the  Etta  White 
being  the  foremost  tug.  While  thus  in  tow 
the  ship  was  drawn  onto  a  reef,  and  became 
a  total  wreck.  The  night  of  the  accident 
was  light  and  clear,  the  tugs  did  not 
steer  according  to  the  course  prescribed  by 
the  chart  and  sailing  directions ;.  and  there 
was  on  the  other  side  of  the  course  they 
were  steering  upwards  of  ten  miles  of  open 
sea  free  from  all  dangers  of  navigation,  and 
the  ship  was  lost  at  a  spot  which  was 
plainly  indicated  by  the  sailing  directions, 
although  theje  was  evidence  that  the  reef 
was  unknown.  The  ship  had  no  pilot,  and 
those  on  board  were  strangers  to  the  coast. 
In  an  .  action  for   damages   for  negligently 


towing  the  ship,  it  was  held  that  as  the 
tugs  had  not  observed  those  proper  and 
reasonable  precautions  in  adopting  and 
keeping  the  courses  to  be  steered,  which 
r  a  prudent  navigator  would  have  observed, 
and  the  accident  was  the  result  of  their 
omission  -to  do  so,  the  owners  of  the  tugs 
were  jointly,  and  severally  liable,  i^  Sewcll 
V.  B.C.  Towing,  etc.,  Co.,  9  &.C.R.  527. 


III.  Coasting  Tbade. 

By  foreign  steamer — 38  Vict.  (Can.) 
c.  2  —  "From  one  Canadian  port  to 
another"  —  "Distress."]  —  Goliath,  an 
American  tug,  with  a  clearance  from  Port , 
Townsend  .  for,  iyiotoria~  picked  up  on  the 
high  seas,  ship  Aberoorn,  bound  for  Port 
Moody,  and  contracted  to  tow  her  to  that 
port.  GoliatK'  towed  Abercorn  to  mouth  of 
Victoria  harbour,  and  there  left  her  while 
tug  went  into  Victoria  for  coal  and  a 
clearance  for  Port  Townsend.  On  coming 
out,  Goliath  resumed  towing,  and  carried 
Abercorn  to  within  fourteen  miles  of  Port 
Townsend,  and  then  cast  oflf  and  ran  into 
that  port  for  a  clearance  for  Port  .Moody\ 
In  an  action  for  penalty  under  statute: — 
Held,  that  this  was  a  "towage  from  one  "port 
or  place  in  Canada  to  another,"  and 
defendant  was  liable.  Semble,  "distress" 
applied  to  the  tow  and  not  to  the  tug.  The 
collector  of  customs  has  the  right  to  sue" 
in  his  own  name  for  the  penalty,  under 
(Can.)  Stat.,  1877, ,c.  10,  sec.  101.  HamUy 
V.  UUy,  1  B.C.R.,  pt.  II.,  44. 

See  Salvage. 


TRADE   UNION. 

t.  Discovery; — ^Miners'  U^ion-^Witness 
in  dual  capacities — One-  subpoena — Con- 
duct money — Objection  as  to  sufficiency 
of  —  When  to  be  taken.]  —  A  miners'  , 
union  entered  an  appearance  in  an  action', 
and  by  statement  of  defence  raised  the  objec- 
tion ,that  it  was  not  shown  that  the  defend- 
ant was  a  legal  entity  capable  of  being 
sued: — Held,  that  defendant  by  so  pleading 
must  be  deemed,  before  the  trial  of  the 
action,  to  be  a,  corporation  for  the  purpose 
of  the  litigation,  and  so  compellable  to  make 
discovery.  Where  it  is  sought  to  examine 
for  discovery  in  his  dual  capacity,  one  of 
the  defendants  in  an  action,  who  is  also 
secretary   of   another   defendant,   two   sub- 


973 


TEADE    UinON— TRESPASS 


974 


poenas  are  not  necessary.  On  an  examina- 
tion for  discovery,  if  the  witness  has  an 
objection,  such  as  the  payment  of  insuffi- 
cient conduct  money,  he  should  take  the 
objection  before  the  examiner,  and  he  will 
not  be  allowed  to  raise  it  on  an  application 
to  compel  his  attendance  to  answer  ques- 
tions which  he  has  refused  to  answer. 
Centre  Star  v.  BossVdnd  Miners'  Vnion,,  9 
B.C.K.  190. 

2.  Watching  and  besetting — Conspir- 
acy— Sec.  523  of  the  Criminal  Code — 
Interlocutory  injunction.]  —  Injunction 
granted  in  the  terms  of  the  order  made  by 
Farwell,  J.,  in  Taff  Vale  Rgilway  Co.  v. 
Amalgamated  Society  of  Railway  Servants 
(1901),  A.C.  426.  Le  Roi  Mining  Company 
Limited,  v.  Rossland  Miners'  Union,  No.  38, 
Western  Federation  of  Miners,  8  B.C.E.  370. 

.  See  TOBT. 


TRADE  MARKS  AND  TRADE 
NAMES. 
See  ToET. 


TRESPASS. 

I.  Who  May  Svm,  973. 
II.  Nattibe  of  Act,  974. 

III.  Defences,  974. 

IV.  Eight  to  Eesist,  976. 
V.  Bamaoes,  977- 


I.  Who  Mat  Sue. 

1.  In  possession.] — ^A  person  in 
sion  of  waste  lands  of  the  Crown,  with  the 
consent  of  the  Crown,  can  maintain  tres- 
pass against  persons  having  no  title.  Nel- 
son and  Fort  Bheppard  RailwaAj  Company  v, 
Parker,  6  B.C.E.  1. 

2.  In ,  possession^]  —  A  person  having 
actual  possession  of  Crown  land  with  the 
consent  of  the  Crown,  can  maintain  an 
action  for  trespass  against  a  wrongdoer. 
Brovm  &  Bayley  v.  Mother  Lode  Sheep 
Creek  Mining  Co.,  Ltd.,  17  B.C.E.  248. 

3.  Evidence  of  title.j— ^Acts  of  owner- 
ship, such  as  payment  of  license  fees,  and 
the  making  of  surveys  accepted  by  the 
Crown,  -  are  sufficient  evidence  of  title  to 
timber  lands  as  against  a  wrongdoer.  Adams 
Powell  Timber  Co.  v.  Canadian  Puget  Sound 
Lumber  Co.,  19  B.C.E.  573. 


II.  Natdee  of  Act. 


1.  Fall  of  tree.] — ^S.  owned  unimproved 
land  adjoining  E.'s  house  and  lot,  on  which 
were  a  number  of  cedar  trees  in  a  state  of 
semi-decay.  E.  warned  S.  of  the  dangerous 
condition  of  ,  one  of  the  trees,  that  was 
within  falling  distance  of  his  house,  S. 
replying  that  ^.  was  at  liberty  to  cut  the 
tree  down  if  he  wished  to  do  so.  The  tree 
fell  on  E.'s  house  during  a  high  wind  and 
damaged  it: — Held,  that  there  was  no  cause 
of  action.    Beed  v.  Smith,  19  B.C.E.  .139. 

2.  Fire.]^ — Where  A.,  without  negligence, 
sets  a  firfe  upon  his  land  a,nd  the  fire,  being 
unwatched,  spreads  to  the  land  of  B.,  and 
there  does  damage,  A.  is  liable  in  tres- 
pass to  B".  Farm  labourers  hired  to  do 
anything  that  might  require  to  be  done 
upon  ordinary  well-wooded  farms  or  ranches 
within  the  Province,  are  acting  within  the 
scope  of  their  employmelit  in  setting"  out 
fires,  even  if  such  setting  out  at  the  par- 
ticular season  of  the  year  was  contrary 
to  the  express  orders  of  the  employer,  ,who 
would  accordingly  be  liable  at  common  law 
to  neighbours  whose  lands  are  injured  by 
the  fire.  Gallon  v.  Ellison;  Knowles  V. 
Ellison,  20  B.C.E.  504. 

3.  Destruction  of  fences;] — ^The  plaint- 
iff's fences  enclosed  -part  of  the  highway 
abutting  on  his  land.  The  defendant  tore 
down  the  fences,  although  his  right  of  pas- 
sage along  the  highway  was  not  really 
interfered  with: — ^Held,  that  the  plaintiff 
was  in  possession,  and  could  maintain  tres- 
pass; and  the  defendant,  as  a  private  indi- 
vidual, had  no  right  to  abate  the  nuisance 
caused  by  the  obstruction  of  the  i  highway. 
Injunction  and  damages  awarded.  Waddell 
V.  Bicha/rdson,  17  B.C.E.   19. 


III.  Defences. 

\ 

1.  City  of  Victoria  Official  Map  Act, 
1880.] — ^The  City  of  Victoria  Official  Map 
Act,  1880,  and  amending  Acts,  have  refer- 
ence to  streets  only: — ^Held,  therefore,  that 
nothing  in  those  Acts  could  justifyv  an 
interference  by  private  individuals  with  the 
boundaries  of  a  lot  held  by  purchase  and 
20  years'  possession.  Crowther  V.  Beaven, 
1  B.CE.,  Ft.  IL,  116. 

2.  Proof  of  boundaries.]  —  The  posts 
planted  at  the  time  of  the  survey  of  a  city 
lot  having  been  destroyed  by  a  general  fire 
which  swept  over  the  block  of  land  in  which 
the  lot  was  included: — Held,  on  appeal,  that 
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a  surveyor  could  not  determifle  the  loca- 
tion of  the  lot  by  apportioning  the  appar- 
ent shortage  among  all  the  lots  in  the 
block.     Barry  v.  Desrosiers,  44  B.C.R.  126. 

3.  Justification  —  Health  regulations  — 
Victoria  Health  Bye-law,  1893,  sees.  33, 
35  —  "Infected  locality"  —  Proof  of  — 
"Exposed  to  infection."]— ^Action  of  tres- 
pass against  the  'medical  health  officer  of 
the  City  of  Victoria  for  causing  the  plaint-, 
iff,  one  of  a  number  of  Chinamen,  who 
landed  at  Victoria  in  a  steamer  last  from 
Hong  Kong  ip  China,  to  be  removed  to  the 
"Suspect  Station"  a'nd  there  detained  and 
subjected  to  cleansing  process, under  colour 
of  sec.  35  of  the  ]^unicipal  Health  Bye-law, 
1893,  giving  him,  as  medical  'health  officer, 
power  "to  stop,  detain  and  examine  every 
person  or  persons,  freight,  cargoes,  railway 
and  tramway  cars  coming  from  a  place  in- 
fected with  a  malignant  or  infectious  dis- 
ease," in  order  to  prevent  the  introduction 
of  such  into  Victoria.^  The  plaintiff  had 
b^en  passed  by  the  Dominion  Government 
Quarantine  Officer,  as  entitled  to  land  at 
Victoria.  The  white  passengers  from  Hong 
Kong  on  the  same  steamer  were  jiot  inter- 
fered with.  The  only  evidence  of  Hong 
Kong  being  a  place  infected,  etc.,  was  that 

,  of  a  medical  man  resident  in  Victoria,  who 
said  "that  in  China  smallpox  was  endemic, 
because  there  inoculation  was  the  universal 
practice.  That  there  was  danger  from 
white  passengers,  but  not  the  same  danger 
as  from  Chinamen."  There  was  no  direct 
evidence  of  the  existence'  of  smallpox  to  a 
dangerous  extent  in  liong  Kong  at  the  time 
of  the  departure!  thence  of  the  steamer,  or 
that  it  was  "a  place  infeoteid,"  etc.,  or  that 
the  plaintiff  had  been  exposed  to  infection : 
— Held,  that  the  facts  were  insufficient  to 
justify  the  action  of  the  health  officer  xmder 
the  bye-law.  Wong- Hoy  Woon  v.  Duncwn, 
3  B.C.R.  318. 

4.  Distraint  for  taxes — ^Action  for  tres- 
pass— ^Leave  and  licensje.] — Defendant,  a 
municipal  assessor,  distrained  for  taxes 
assessed  on  three  lots,  standing  in  assess- 
ment roll  in  plaintiff's  name,  "One  of  these 
lots  Was  the  Separate  property  of  plaintiff's 
wife.  This  objection  was  not  pointed  out 
to  the  assessor,  although  the  plaintiff  in 
protesting  agajnst  the  legality  of  the  levy 
as  to  all  lots,  raised  a  number  of  technical 
objections,  and,  as  to  the  particular  lot, 
claimed  that  the  assessment  was  too  high. 
The  assessor,  at  plaintiff's  request,  seized 
certain   cattle  in   preference  to   other   art- 


icles .'-^Held,  in  an  action  for  trespass,  that 
this  did  not  amount  to  leave  and  license, 
and  that  the  plaintiff  was, entitled  to  dam- 
ages. But  inasmuch  as  the  plaintiff  could  _ 
have  prevented  the  trespass,  but  did  not, 
but  rather  encouraged  it,  with  a  view  to  an 
action  for  damages: — ^Held,  that  he  was  en- 
titled to  no  damages  beyond  the  auction 
value  of  the  goods  seized  and  sold;  and 
the  Court  having  a  discretion  as  to  costs, 
each  party  was  left  to  bear  his  own.  Ved- 
der  \.  Ghadsey,  1  B.O.R.,  Pt.  II.,  76. 

/ 
rV.  Right  to  Resist. 

1 .  Natural  watercourse  —^  Injunction — 
Damages.] — S.  diverted  water  from  a  river- 
on  to  his  land  for  irrigation  purposes.  The 
water  flowed  thence  on  to  the  adjoining 
lands  of  the  defendant,  who  thereupon  erect- 
ed a  dam  and  penned  the  water  back.  The 
plaintiffs  subsequently  constructed  their 
railway^  across  the  defendant's  lands,  be- 
tween the  dam  and  S.'s  lands  upon  an  open 
trestle,  whiph  did  not  interfere  with  the 
existing  conditions  of  the  water  flow,  but 
afterwards  filled  in  the  trestle,  with  a  solid 
embankment  leaving  an  open  culvert,  the 
effect  of  which  was  to  concentra,te  the  water 
flow  from  S.'s  upon  defendant's  land,  to 
meet  which  defendant  raised  and  lengthened 
his  dam,  which  had  the  effect  of  throwing 
the  water  back  on  plaintiff's  embankment 
so  as  to  injure  it.  The  plaintiffs  sued, 
claiming  an  injunction  and  damages,  alleg- 
,.  ing  "the"  defendant  penned  liack  water  flow- 
ing through  a  natural  water  course  running 
through  his  land  by  means  of  a  dam  throw- 
ing the  water  back  on  to  and  causing  it 
to  flood  plaintiffs'  right  of  way,  etc."  The 
defence  denied  the  allegation  of  "natural 
water  course,"  and  set  up  that  the  injury 
was  caused  by  misc9nduct  of  S.  At  the 
trial  the  plaintiffs  abandoned  the  allegation 
that  the  water  course  was  naturs^l. 
Walkem,  J.,  at  the  atrial,,  upon  the  facts, 
gave  judgment  for  plaintiffs.  Upon  appeal 
to  Wie  Full  Court,  per  Davie,  C.J.,  and 
McCreight,  J.  i^Heldj  that  the  facts 
proved  suggested  that  the  injury  complained 
of  by  the  plaintiffs  was  attributable  to  their 
own  act  in  concentrating  the  waterflow 
s)j  as  to  increase  the  previously  existing 
mischief  caused  by  it  to  the  defendant,  and 
that,  if  so,  as  against  the  plaintiffs,  it  was 
permissible  for  defendant  to  so  enlarge  his 
dam  as  to  meet  that  trespass  on  their  part, 
and  that  there  should  be  a  new  trial  to 
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obtain  proper  findings  on  that  queistion. 
That  plaintiffs  should  pay  defendant's  costs 
of  bringing  witnesses  to  meet  the  allegation 
of  natural  watercourse.  Per  Drake,  J., 
affirming  the  judgment  of  Walkem,  J. :  That 
as  the  waterflow  would  not  have  injured 
the  -plaintiffs'  embankment  but  for  defend- 
ant's dam,  he  was  liable,  as  S.  was  the  pri- 
mary cause  of  the  mischief  and  not  the 
plaintiffs.  Semble,  the  allegation  that  the 
watercourse  was  natural  was  immaterial 
to  the  cause  of  action.  Canadian  Pacific 
Railway  Co.  v.  McBryan,  5  BX!.E.  187. 

2.  Flooding.] — ^Where  the  owner  of  land 
is  threatened  with  damage  by  water  used 
for  irrigation  purposes  coming  from  » 
higher  level,  he  has  a  right  to  protect  him^ 
self  against  such  injury  by  all  lawful 
means  without  regard  to  any  damage  that 

■   may  result  to  land  "of  his  neighbour  from 
the  measures  he  adopts.     Canadian  Padfio 

'     Bmlway    Company    v.    MoBryan,    6   B.CIl. 
136;  29  S.C.R.  359. 


y.  Damages. 

1.  Measure  of.]  —  The  measure  of 
damages  for  ore  negligently  abstracted  by 
trespass  workings  is  "the  same  as  if  the  tres- 
pass were  wilful,  and  only  the  cost  of  bring- 
ing the  ore  to  bank  will  be  allowed.  The 
value  of  the  ore  so  abstracted  is  its  value 
to  the  owner  at  the  time  of  the  taking. 
Last  Chance  Minin^^  Co.  v.  American  Boy 
Mimng  Co.,  2  M.M.O.,  150. 

?.  Measure  of.] — In  the  case  of  wilful 
or  negligent  trespass,  and  the  wrongful 
cutting  of  timber,  theTtfespasaer  must  pay 
the  fair  market  price  of  tEeH)imS)er  cut, 
less  the  coat  of  felling  the  trees  and  "fittifig-* 
them  for  removal,  and  where,  owing  to  the 
.trespass,  there  is  an  increase  iru,  the  cost 
of  logging  the  timber  remaining  on  the 
area  trespassed  upon  such  increased  cost  is 
recoverable  from  tfie  trespasser.  Adams 
Poioell  Timber  Co.  v.  Cwiadiwn  Puget 
Sound  Lumber   Co.,    19   B.C.E.   573. 


TRIAL. 

See  Cbiminal  Law. 

See  New  Teial. 

See  Pbactice. 


TROVER  AND  CONVERSION. 

See  ToBT. 


TRUSTS. 

I.  Express  Teusts,  978. 
II.  REStTLTiNa  Teusts,  979. 

III.    CONSTBUOTIVE    AND    IMPLIED     TBTJSTS, 

980. 
rv.  New  Tbustbes,  981. 

A.  Appointment  amd  removal,  981. 

B.  Transfer  of  trust  estate,  982. 
V.  Breach  of  Tbitst,  982. 

VI.  Misappropriation  of  Teust  Funds, 

983. 
VII.  Actions  By  and  Against  Teustbes, 
983. 

A.  In  general,  983. 

B.  Costs,  983. 

VIII.    Chabitablb  Trusts,  984. 


I.  Express  Trusts. 

1.  Oral  agreement — Statute  of  Frauds.] 

^-The  plaintiff,  having  acquired  an  interest 
in  land,  entered  into  an  oral  agreement  with 
his  wife  vrhereby  they  were  to  become  jointly 
interested  in  the  land,  with  the  right  of 
survivorship.  The  arrangement  was  carried 
out  by  a  conveyance  to  the  wife,  and  a  will 
made  by  her  in  the  plaintiff's  favour.  Later 
the  wife  made  a  new  will  revoking  the  for^ 
mer  will,  and  leaving  half  her  property  to 
the  plaintiff  and  half  to  a  daughter  by  a 
former  marriage: — ^Held,  that  the  property 
was  received  by  the  wife  subject  to  a  trust 
in  favour  of  the  plaintiff,  which  continued 
up  to  the  time  of  her  death,  whereupon  the 
plaintiff  became  the  sole  owner: — ^Held,  fur- 
ther, that  the  interest  of  the  wife  having 
been  acquired  subject  to  a  trust  in  favour 
of  the  plaintiff,  the  Statute  of  Frauds  can- 
not be  set  up  as  a  cloak  to  a  fraud.  Brei- 
Mimson,  19  B.C.R.  495. 

2.  AGmute  conveyance.] — A  trust  may 
be  deelared'hiprpperty  conveyed  by  a  deed 
absolute  in  foraft^  Bowker  v.  Laiimeisterj 
20  S.C.E.  175. 

3.  Mining  claim.]  ^^*^  agreement  in 
writing,  signed  by  both  parties,  B.  offered 
to  convey  his  interest  in_  certain  mining 
claims  to  N.  for  a  price  nameS^^with  a 
stipulation  tha;t,  if  the  claims  proved  on 
development  to  be  valuable  and  a  joint  stoeB 
company  was  formed  by  N.  or  his  as^ciates,  ^ 
Ni  might  allot  or  cause  to  be  allotted  to  B. 
such  amount  of  shares  as  he  should  deem 
meet.  By  a  contemporaneous  agreement 
N.  promised  and  agreed  that  a  company 
should  immediately  be  formed  and  that  B. 
should  have  a  reasonable  amount  of  stock 
according  to  its  value.      No  company  was 


9Y9 


TEUSTS 


980 


formed  by  N.,  and  B.  brought  an  action  for 
a  declaration  that  he  was  entitled  to  an 
undivided  half  interest  in  the  claims  or 
that  the  agreement  should  be  specifically; 
performed: — Held,  that  the  dual  agreement 
was  for  'a  transfer  at  a  nominal  price  in 
trust  to  enable  N.  to  capitalize  the  proper- 
ties and  form  a  company  to  work  them  on 
such  terms  as  to  allotting  stock  to  B.  as 
the  parties  should  mutually  agree  upon, 
an<J  that,  on  breach  of  said  trust,  B.  was 
entitled  to  a  reconveyance  of  his  interest  in 
the  claims  and  an  account  of  moneys 
received  or  that  he  should  have  received 
from  the  working  thereof  in  the  meantime. 
Briggs  v.  Newswander,  8  B.C.E.  402;  32 
S.C.R.  405.    ~ 


II.  Ebstjxting  Tbtjsts. 

1.  Donation    for    municipal    purposes.] 

— In  an  action  for  a  declaration  that  certain 
lots  conveyed  to  a  municipality  for  the  pur- 
poses of  a  city  hall  site  had  reverted  to  the 
plaintiff  on  account  of  the  municipality 
having  ceased  to  occupy  the  property  for  the 
purposes  for  which  it  was  given,  it  was  in 
evidence  that  the  defendants  had  erected 
buildings  and  used  them  as  S.  city,  hall  on 
the  property  for  abput  eleven'  years,  but 
owing  to  the  general  progress  the  building 
and  locality  became  unsuitable  for  -the 
original  purpose.  The  deed  of  conveyance, 
except  for  a  reference  "to  an  agreement  to 
give  the  property,  was  an  absolute  gift; — 
Held,  that  there  was  no  cpndition  subse- 
quent to  be  deduced  from '  the  language  of 
the  conveyance,  and  that  there  was  nothing 
in  the  evidence  on  the  trial  to  warrant 
reforming  the  deed  by  inserting  a  clause. 
-There  was  to  a  substantial  degree  a  pef- 
formance  of  the  agreement,  the  exjiressed 
consideration  for  the  grant,^  ^iiid  there  "was 
no  ground  for  suggesting  an"  illusory  per- 
formance to  secure  thfe  property  so  as  to 
give  jurisdiction  1;o  declare  a  resulting  trust 
on  the  ground -iof  fraudulent  acquisition  of 
the  legal  estate.  Powell  v.  The  Porporation 
of  the  Oity  of  Vancouver,  17  B.C.R.  379. 

2,  Land  purchased  in  name  of  another.]  . 

—In  an  action  by  a  husband  against  his 
wife  for  a  declaration  of  trustj  the  evidence 
showed  that  the  wife  had  received  from  the 
husband  the  money  for  the  purchase  of  a 
homestead,  the  conveyance  of  which  was 
taken  in  the  wlfe*s  name.  A  purchaser 
from  her  received  notice  that  she  was  hot 
a  widow,  and  notwithstanding  that,  before 


completing  the  agreement  for  sale,  he 
received  notice  from  the  husband's  solicitors 
warning  him,  he  did  complete  it: — ^Held, 
that  there  was  a  resulting  trust  in  favour 
of  the  husband.  A  purchaser  in  the  fore- 
going circumstances  proceeding  to  antici- 
pate the  agreement  for  sale  by  accepting  an 
immediate  conveyance :— Held,  that  plaintiff 
should  recover  from  the  purchaser  the 
amount  of  purchase  inoney  which  he  had 
paid'  to ,  secure  such  inimediate  conveyance. 
Dudgeon  v.  Dudgeon  and  Pa/rsons,  13  B.C.K. 
179. 

3.  Failure  of  condition.]  —  By  deed 
between  B.,  the  grantor,  of  the  first  part, 
certain  named  persons,  as  trustees,  of  the 
second  part,  and  P.,  grantee,'  of  the  third 
part,  B.  conveyed  his  property  to  the  trus- 
tees, the  trusts  declared  being  that  if  P. 
survived  B.  and  performed  certain  condi- 
tions intended  for  the  support  or  advantage 
and.  security  of  B.  which  by  the  deed  P. 
covenanted  to  perform,  the  trustees  should 
convey  the  property  to  P.,  and  it  should  be 
re-conveyed  to  B.  in  case  he  survived.  No 
trust  was  declared  in  the  event  of  P.  sur- 
viving and  failing  to  perform  the  condi- 
tions, or  of  failure  in  the  lifetime  of  both 
parties.  In  an  action  by  B.  to  have  the 
deed  set  aside,  on  the  ground  that  P.  had 
failed  to  perform  the  conditions: — Held, 
that  the  conditions  to  be  perfbrmed  by  P. 
were  precedent  to  his  right  to  a  conveyance 
of  the  property;  that  by  failure  to  perform 
them  the  trust  in  P.'s  favour  lapsed  and 
that  the  grantor,  being  the  only  person  to 
be  benefited  by  the  trust,  could  revoke  it  at 
any  time  and  demand  a  re-conveyance  of  the 
property.     Pqi^ier  v.  Brule,  20  S.C.R.  97. 


III.    CONSTBTTCTIVB    AND    IMPLIED    TEUSTS. 

1.  Mineral  claim.] — ^Where  one  person 
on  behalf  of  another  locates  and  records  a 
claim  in  his  own  name,  the  Court  will  com- 
pel him  to  transfer  the  claim  to  Eis  prin- 
cipal.     Fero  V.  Hall,  6  B.C.R,  421. 

2.  Purchase  by  agent.] — Defendant,  as 
general  manager  of  a  company,  engaged  a 
timber  cruiser  to  cruise  and  locate  certain 
timber,  which  he  did.  On  his  way  home 
frofn  this  work,  the  cruiser  discovered  a 
quantity  of  timber,  which  he  disclosed  to 
defendant,  and  entered  into  an  arrangement 
with  him  for  staking  and  acquiring  it,  but 
declined  to  deal  with  defendant  as  represen- 
tative of  the  cbmpany.  The  expenses  of 
the  timber  cruiser,  of  the  advertising  and 
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other  'pfeliminaries  of  the  acquisition  of  the 
second  lot  of  licenses,  including  a  sum  of 
$2,000  for  fees  to  the  Crown,  were  paid  by 
the  company,  and  were  charged  in  the  com- 
pany's books  in  a  manner  exactly  similar  to 
that  adopted  in  respect  of  the  first  lot  of 
-licenses.  When  the  second  lot  of  licenses 
were  found  to  be  of  great  value,  the  defend- 
ant attempted  to  treat  these  disbursements 
as  loans  to- himself  from  the  company: — 
Held,  that  the  defendant  was  a  trustee  for 
the  company.  Kendall  v.  Webster,  14 
B.C.R.  390;    15  B.C.R.  268. 


IV.  New  Trustees. 
A.  Appointment  and  Removal. 

1.  Trustee^-^Removal  of,'  whose  inter- 
est conflicts  with  his  trust.] — ^There  is  an 
inherent  jurisdiction  in  Courts  of  Equity  to 
remove  trustees   and  appoint,  new  ones  in 

.  proper  cases.  A  trustee  for  creditors  who 
is  also  employed  as  solicitor  to  manage  an 
insolvent  estate  is  a  person  whose  interest 
conflicts  with  his  duty  to  the  creditors  as 
trustee.      Be  Dickenson,  2  B.C.E.  262. 

2.  Removal  of  trustees.] — ^The  Court, 
in  the  exercise  of  its  discretion,  may  remove 
trustees  who  unreasonably  decliiie  to  bring 
an  action  for  the  benefit  of  the  trust  estate 
upon  request  of  the  beneficiaries.  It  app?ar- 
ing'that  the  period  of  the  trust  had  almost 
expired,  and  that  nothing  remained  but  to 
wind  up  the  estate,  a  receiver  was  appointed 
instead  of  new  trustees.  If  it  appears  that 
the  continuance  of  the  trustee  would  be 
detrimental  to  the  execution  of  the  trusts, 
if  for  no  other  reason  than  those  beneficially 
interested,  or  those  who  act  for  them,  are 
unable  to- work -in  harmony  with  him,  and 
if  there  is  no  reason  to  the  contrary  (from 
the  intention  Of  the  framer  of  the  trust  to 
give  the  trustee  a  benefit  or  otherwise,  the 
trustee  is  generally  advised  by  his  counsel 
to  resign.  If  without  any  reasonable  ground 
he  refuses  to  'do  so,  the  Court  may  remove 
him.     Garesohe  v.  Garesche,  4  B.C.R.  310. 

3.  Removal.] — ^The  particular  facts  of 
this  ease  aflForded  no  ground  for  the  removal 
of  the  trustee.  Bingham  v.  Shumate,  17 
B.C.U.  359. 

4.  Disobedience  to  order  of  Court.] — 
Where  the  trustees  of  a  company  refused  Ur 
obey  an  order  of  the  Court,  directing  them 
to  join  with  other  trustees  in  making  calls 
on  certain  shares,  they  were  removed  by 
the  Court.  Fraser  River  Mining  Go.  v. 
Gallagher,  5  B.C.R.  82. 


B.  Transfer  of  Trust  Estate. 

1.  Vesting  order — Service  of  petition 
for.] — A  petition  to  vest  the  trust  estate 
in  certain  trustees  within  the  jurisdiction 
ought  to  be  served  on  the  absent  trustee. 
In  re  Spinhs  Trusts,  6  B.C.R.  3,75. 

2.  Heirs  of  deceased  trustee  out  of 
jurisdiction — ^Appointment  of  new  trustees 
— Vesting  order.]  — The  survivor  of  two 
trustees  under  a  will  in  Ms  lifetime  refused 
to  convey  the  realty  into  the  joint  names 
of  himself  and  a  new  trustee  resident  out- 
side the  jurisdiction  who  was  duly  appointed 
by  the  w^dow  in  place  of  the  deceased  trus- 
tee under  power  contained  in  the  will,  and 
died  intestate  as  to  the  trust  estate,  leaving 
heirs,  many  of  whom  were  resident  in  dis- 
tant places  outside  the  jurisdictibn.  Upon 
petition  by  the  beneficiaries  and  the  new 
trustee,  Davie,  C.J.,'imade  an  order  appoint- 
ing a  second  trustee  who  was  resident 
within  the  jurisdiction,  and  vested  the 
realty  in  him  and  the  trustee  appointed  by 
the  widow.  Re  Bossi,  deceased,  4  B.C.R. 
584. 

3.  One  of  trustees  resident  outside 
jurisdiction — ^Vesting  order.] — ^Where  one 
trustee  is  resident  out  of  the  jurisdiction 
tlie.  Court  will  not  vest  the  estate  in  the 
trustees  within  the  jurisdiction  on  the 
ground  that  it  will  not  reduce  their  num- 
ber.    In  re  Spmks  Trusts,  6  B.C.R.  375. 


V.  Breach  of  Trust. 

1.  Sale.] -^  In  1885  the  trustees  of  a 
business  sold  it  at  an  adequate  price  to  B., 
who,  before  purchasing,  stipulated  with  C, 
one  of  the  trustees,  that  he"  should  go  into 
partnership  with  him.  ^C.  did  so,  and  in 
1893  -he  sold  out  his  interest  at  a  large 
profit.  In  1903  some  of  the  beneficiaries 
commenced  an  action  for,  breach  of  trust 
against  C.  and  the  representatives  of  his 
deceased  co-trustee  on  the  ground  that  the 
sale  was  really  one  to  C. :— -Held,  that  con- 
sidering the  length  of  time  since  the  sale 
was  made,  the  Court  must  accept  the  trus- 
tee's account  of  the  transaction.  Camsusa 
V.  Coigdarripe,  11  B.C.R.  177. 

2.  Declaration  of  forfeiture.] — C.  con- 
veyed lands  to  the  city  for  the  purpose  of 
a  park  or  public  recrea,tion  place  with  con- 
ditions prohibiting  their  use  for  certain 
specified  purposes  and,  within  a  time  lim- 
ited, that  the  city  should  clear  the  land  of 
stumps  and  roots,  plough,  level  and  harrow 
the  same  according  to  the  natural  contour  of 
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the  ground,  sepd  it  down,  built  a  road  to  it 
and  "maintain  the  same  in  such  fit,  proper 
and  good  condition,  as  aforesaid."  In  an 
action  by  the  assignee  of  0.  for  a  declara- 
tion that  the  city  held  the  lands  fn  trust, 
and  for  re-conveyance  of  the  same  to  him, 
under  the  plroviso  on  "breach  of  conditions, 
it  appeared  that  about  one-sixth  of  the  land 
had  been  left  in  if s  natural  state,  "virgin 
forest,"  but  that  the  remainder  had  been 
cleared  and  made  fit  for  "ordinary  athletics, 
Scotch  athletics,"  although  not  suitable  for 
games  or  sports  requiring  "nice"  level 
ground.  It  appeared  also  that  the  road  had 
been  built,  but  that,  as  'population  did  not 
increase  in  the  vicinity,  the  grounds  were 
not  in  demand  for  athletic  or  exhibition 
purposes,  they  had  not  been  used,  and  had 
become  somewhat  covered  withundergrowth 
of  chaparal  and  bracken: — Held,  that  there 
was  no  such  breach  of  the  trusts  as  could 
warrant  a  declaration  of  forfeiture  under 
the  provisoes  of  the  deed  of  conveyance. 
Gla/rh  v.  City  of  Yancoweer,  10  B.C.K.  31; 
35  S.C.R.  121. 


VI.   MiSAPPROPEIATION    OF    TBUST    FUNDS. 

Agreement  to  restore  trust  property 
misappropriated.] — It  is  doubtful  whether 
sec.  12  of  the  20  &  21  Vict.,  c.  54,  is  in  force 
in  British  Columbia.  If  it  is  in  force  it 
applies  only  to  the  misappropriation  of 
property  held' upon  express  trusts.  Major 
V.  MoOnmey,  5  B.C.R.  571;    29,S.C.B,.  182. 


VII.  Actions  By  and  Against  Tbustees. 

A.  In  General. 

Vindication  of  character.] — Trustees 
who  are  charged  with  merely  a  technical 
breach  of  trust  are  not  entitled  to  go  to 
'  trial  for  the  merfe  purpose  of  vindicating 
their  character.  Bdott-ElUqtt  v.  Hatsio 
Prairie  Co.,  18  B.C.R.  668. 

I     B.  Costs. 

Personal  liability.]  —  Trustees  having 
received  moneys  under  a  decree  in  one  of 
several  actions  relating  to  the  same  sub- 
ject matter  to  which  they  were  parties,  an 
originating  summons  was  obtained  by  other 
parties  to  the  same  actions  calling  upon  the. 
trustees  for  an  account,  not  directed  by  t;he 
decree  in  question,  and  to  pay  into  Court: — . 
Held,  that  the  trustees  were  properly  ordered 
personally  to  pay  the  costs  of  the  motion, 


and  that  they  should  also  personally  pay 
the  costs  of  the  appeal.  '  Bosoowitz  7.  Bel- 
yea,  4  B.C.R.  527. 


■     VIII.  Chabitablb  Teusts. 

Invasion  of  —  Attorney-General  neces- 
sary party — Crown  grant  to  public  uses 
— ^Right  to  divert  to  other  uses — ^Informa- 
tion —  Injunction  —  Practice  —  Amend- 
ment]— The  Corporation  of  Victoria  was, 
under  Act  of  Parliament,  seized  of  120 
acres,  upon  trust,  to  lay  out  and  maintain 
the  same'  as  a  public  park  or  pleasure 
ground  for  the  enjoyment  and  recreation  of 
the  inhabitants  :-^Held,  that  the  corpora- 
tion could  not  convey  any  of  such  lands  free 
from  that  trust: — Held,  that  cattle  lairs, 
an  agricultural  hall  for  "the  exhibtion  of 
farming  impleinents  and  products,  and  an 
emigrants'  home  were  not  within  the  objects 
of  the  trust.  An  individual  inhabitant 
cannot  sue  to  restrain  a  misuse  of  the  park, 
unless  specially  injured  thereby;  biit  the 
Attorney-General  must  join  or  be  joined, 
it  is  the  duty  of  the  Attorney-Genjeral,  in 
cases  of  disputed  rights,  to-remove  obstacles 
in  the  way  of  trial  of  those^jights,  receiving 
an  indemnity  as  to  cosfe...  Anderson  v. 
Victoria  Corporation,  1  B.CrR.,  Pt.  II.,  107. 


VANCOUVER   ISLAND    SETTLERS'  , 
RIGHTS   ACt. 

1.  Power  of  Legislature.  ]-^ec.  3  of  the 

Vancouver  Island  Settlers'  Rights  Act,  1904, 
enacts  that  upon  application  being  made  to 
the  Lieutenant-Governor-in-Council,  within 
twelve  mdnths  irom  the  coming  into  force 
of  the  Act,  showing  that  any  settler  occu- 
pied or  improved  land  within  the  said  rail- 
way belt  prior  to  the  enactment  of  c.  14  of 
47  Victoria  (the  Settlement  Act),  with  the 
bona  fide  intention  of  living  on  the  said, 
land,  accompanied  by  reasonable  proof  -  of 
such  occupation,  or  improvement  and  inten-  • 
tion,  a  ,  Crown  grant  of  the  fee  simple  in 
such  land  shall  be  issued  to  him  or  his  legal 
representative  free  of  charge  and  in  accord- 
ance with  the  provisions  of  the  Land  Act  in 
force  at  the  time  when  said  land  was  first 
so  occupied  or  improved  by  said  settler. 
Sec.  4  provides  that  the  rights  of,  such 
grantees  shall  be  asserted  by  and  defended 
at  the  expense  of  the  Crown: — Held,  that 
tl^e  Legislature  considered  that  there  may 
be  persons  who  have  valid  claims  to  lands 
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within  the  Company'B  land  grant,  hut  who 
by  reason  of  poverty  or  limited  means  are 
unable  to  assert  their  rights;  that  it 
decided  to  enable  such  rights,  if  any,  to  be 
effectively  asserted  by  authorizing  Crown 
grants  in  fee,  which  grants  would  transfer 
any  interest  left  in  the  Crown  and  throw 
the  onus  of  the  litigation  on  the  Railway 
Company,  while"  the  rights,  if  any,  of  the 
grantee  are  to  be  upheld  by  the  Province, 
but  that  there  is  nothing  in  the  operative 
clauses  of  the  Act  which  in  terms  purports 
to  declare  the  title  in  the  land  to  be  in  the 
Crown,  or  attempts  to  deprive  the  Company 
of  any  interest  vested  in  it  under  its  patent 
from  the  Dominion:— Held,  further,  on  the 
evidence,  in  this  respect,  that  the  defendant 
had  no  legal  authority  for  his  entry  upon 
and  occupation  of  the  lands  in  question 
when  he  went  upon  them  in  1879,  that  he 
was  never .  recorded  as  a  pre-emptor,  and 
that,  therefore,  there  was  no  valid,  aliena- 
tion of  the  land  in  question  taking  it  out 
of  the  giaat  to  the  railway.  There  being 
no  interest  left  in  the  Crown,  in  right  of 
the  Province,  to  convey,  the  grant  given  to 
the  defendant  by  the  Province  was  inopera- 
tive. JEsqidmali  and  Nanaimo  Railway 
Company  v.  McGregor,  12  B.O.E,.  257; 
reversed,  1907,  A.C.  462. 

Z.  Locus     standi    of    applicant.]  — The 

Vancouver  Island  SettlOTs'  Rights  Aqt,  1904, 
defines  a  settler  as  a  person  who,  prior  to 
the  passing  of  the  British  Columbia  statute, 
c.  14  of  47  Vict.,  occupied  or  improved  lands 
situate  within  that  tract  of  land  known  as 
the  Esquimalt  and  Nanaimo  Railway  land 
belt  with  the  bona  fide  intention  of  living 
thereon,  and  sec.  3  of  said  Act  provides 
that  upon  application  being  made  to  the 
Lieutenant-Goyernor-in-Couneil  within  12 
months  from  the  eomiiig  into  force  of  the 
Act,  showing  that  any  settler  occupied  or 
improved  land  within  the  said  laud  belt 
prior  to  the  enactment  of  said  c.  14,  with 
the  bona  fide  intention  of  living  upon  the 
.said  land,  accompanied  by  reasonable  proof 
of  such  occupation  or  improvement  and 
intention,  a  Crown  grant  in  fee  simple  in 
such  Tand  shall  be  issued  to  him  or  his 
legal  representative,  free  of  charge  and  in 
accordance  with  the  provisions  of  the  Land 
Act  in  force  at  the  time  when  said  land  was 
first  so  occupied  or  improved  by  said  set- 
tler. The  lands  within  the  said  belt  had 
been  conveyed  by  the  Province  originally  to 
the  Dominion  for  the  purposes  of  the  rail- 
way,  and  by  the  Dominion  tran^erred  to 


the  Railway  Company,  which,  in  giving 
grants  or  conveyances  of  portions  thereof, 
reserved"  the  minerals.  Defendant,  who  held 
from  her  predecessor  in  title,  applied  for 
and  obtained  a  grant  imder  said  sec  3: — 
Held,  that .  the  Railway  Company  was 
entitled  to  be  heard  upon  such  applica- 
tion:— Held,  further,  that  a  grant  issued 
without  such  opportunity  being  given  to  the 
Railway  Company  to  be  heard  on  the  appli- 
cation, was  a  nullity,  and  that  the  defend- 
ant should  be  restrained  from  making  use 
of  it: — Held,  further,  that  one  of  the  con- 
ditions in  the  statute  was  that  the  claims 
of  applicants  thereunder  should  be  passed 
upon  by  the  Lieutenant-Governor-in-Coun- 
cil,  and  the  absence  of  compliance  with  such 
condition  was  fatal,  but: — Held,  further, 
that  in  the  circumstances  here  the  defend- 
ant should  be  permitted,  on  giving  notice  to 
the  Railway  Company,  to  proceed  with  her 
application  and  that  the  Crown  need  not  be 
a,  party  to  the  action.  Esqidmalt  and 
Nanaimo  Raihowy  Company  v.  Fiddioh,  ,14 
B.C.R.  412. 

See  Railway. 
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and  rescission.] — ^In  an  action  in  their  own 
names  by  the  Vendors,  who  were  trustees 
for  specific  performance  by  defendants  of  an 
agreement  to  purchase  lands,  or  damages  in 
lieu  thereof,  or  rescission  of  the  contract 
and  ejectment,  it  appeared  that  the  negotia- 
tions for  purchase  were  carried  on  between 
the  vendees  and  one  B.  by  means  of  a  writ- 
ten correspondence,  B.'s  letters  containing 
the  terms  of  sale  offered,  which  were 
accepted  by  the  defendants.  These  letters 
were  written  on  printed  letter  forms  headed 
"Canadian  '"Pacific  Railway  Company  Land 
Department," '  andf  Under  B.'s  signature  was 
the  word  "Commissioner."  The  defendants 
pleaded  the  Statute  of  Frauds,  and  main- 
tained ibat  the  only  written  contract  was, 
on  its  face,  between  the  Canadian  Pacific 
Railway  Company  and  the  defendants,  and 
that  evidence  that  the  plaintiffs  were  the 
undisclosed  priiicipals  of  B.  was  not  admis- 
sible:— Held,'  the  Tfo^m  of  the  writing  did 
not  import  that  B.  was  contracting  as  agent 
for  the  Canadian  Pacific  Railway  Company. 
(2)  That  the  contract  was  by  B.  in  his  own 
name.  (3)  That  evidence  was  admissible 
to  show  that  the  contract  was  made  by  B. 
on -behalf  of  unn^imed  principals.  (4)  That 
such  principals,  being  trustees,  were  (under 
r.  98 )  entitled  to  sue  on  the  contract  in 
their  own  names  without  joining  their 
cestuis  que  trustent'as  parties.  >  (5)  Thai 
a  pa^ty  to  a  contract  cannot  be  decreed,  Uno 
flatu,  both  specific  performance  and  rescis- 
sion, and  where  he  obtains  rescission  he 
cannot  have  damages,  which  are  given  as  in 
lieu  of  specific  performance.  BmitJi  v.  Mit- 
chell, 3  B.C.R.  450. 


2.  Mistake. 

1.  Agreement  (or  sale — ^Reservation  o£ 
minerals  —  Unilateral    mistake — Authority 

of  agent.]— ^An  agfeeBient  for  a  sale  of 
lands,  containing  no  reservation  of  the  min- 
erals thereunder,  issued  by  the  land  agent  of 
a  railway  company  to  an  intending  pur- 
chaser, accompanied  by  a  deposit,  does  bind 
the  company  to  convey  the  minerals  even  if 
the  agent  had  instructions  to  reserve  them, 
on  the  ground  that  there  was  a  unilateral 
mistake  against  which  the  Court  will  not 
relieve.  Hobbs  v.  Esquimalt-  and  Jfanwimo 
Railway  Company,:  e  B.C.R.  228;  29  S.C.R. 
450.' 

2.  Specific  performance  —  Mistake  in 
quantity.]  —  Defendants'  trustees  uiider  a 
will  containing  a  power  of  sale  "to  sell  such 


portion  of  his  real  estate  as  they  in  their 
discretion  should  think  necessary."  Some 
60  acres,  more  or  less,  of  sec.  -78  were 
offered  for  sale,  but  two  only^  of  the  three 
boundaries  of  the  lot  were  defined  in  the 
particulars  and  the  conditions  of  sale.  At 
the  sale  the  auctioneer  produced  a  map 
showing  the  property  offered  for  sale  and 
marked  60  acres,  but  stated  that  the  exact 
contents  of  the  land  and  the  amount  to  be 
paid  would  have  to  be  ascertained  by  a  sur- 
vey at  the  joint  expense  of  the  vendors  and 
purchaser,  but  bids  would  be  received  per 
acre.  Plaintiff  was  the  highest  bidder  at 
$36  per  acre,  and  the  subsequent  survey 
showed  that  the  lot  contained  117  acres: — ■ 
Held,  that  the  plaintiff  was  entitled  to  a 
conveyance  of  the  117  acres  at  that  price; 
and  held,  that  the  ignorance  of  the  defend- 
'ants  as  to  the  exact-  acreage  of  the  lot  was 
not  auch  a  mistake "  as-  entitled  them  to 
relief.  Sea  v.  McLean  and  Anderson,  1 
B.C,R.,  Pt.  II.,  67 ;    14  S.g.R.  632. 


3.  Implied  Covenants. 

Agreement   to   sell   according   to   plan.] 

— An  agreement  to  sell  land  "according  to 
>.  plan  deposited  in  the  Land  Registry  Ofllce, 
and  numbered  319,"  does  not  convey  a  war- 
ranty that  the  plan  is  deposited  in  accord- 
ance, with  the  provisions  of  the  Land  Regis- 
try Act.  ,  Thoinpson  v.  Courtney,  2  B.C.R. 
89.   '  '• 


4.  Assignmebt. 

1.  Covenant  against.]  —  The  plaintiff 
Company,,  under  an  agreement  of  sale, 
agreed  to  sell  land  to  A.  By  a  clause  in 
the  agreement,  no  assignment  thereof  was 
to  be  valid  unless  approved  by  the  vendor. 
A.  agreed  to  assign  the  agreement  of  sale  to 
the  defendant  and  wrote  the  vendor  advis- 
Jing  him  of  the  assignment  and  requesting 
formal  approval  thereof,  but  the  approval 
Was  never  obtained.  Before  the  assignment 
to  the  defendant  was  finally  executed,  A. 
made  another  assignment  to .  B.,  with  the 
approval  of  the  vendor.  B.  paid  the  bal-. 
ance  due  the'  vendor  and  secured  a  deed  of 
the  land  without  actual  notice  of  the  defend- 
ant's claim.  The  plaintiff  succeeded  on  the 
trial  of  an  action  for  the  withdrawal  and 
cancellation  of  a  caveat  and  lis  pendens 
filed  by  the  defendant: — Held,  on  appeal, 
that  -  an  assignment  of  an  agreement,  for 
sale  of  lands  containing  a  restriction  against 
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assignment,  without  the  approval  of  the 
registered  vendor,  has  no  status  to  file  a  lis 
pendens  or  caveat  without  obtaining  such 
approval.  Per  Martin,  J.A. :  Such  an 
assignee  cannot  be  said  to  have  an  interest 
in  land ;  hit  has  merely  a  personal  right 
against  his  own  vendor.  Atlantic  Realty 
and  Improvement  Company,  LimAted  v. 
Jackson,  18  B.C.E,.  657. 

2.  Purchaser  for  value  without  notice.] 

— An  agreement  for  the'  sale  of  certain  real 
property  was  entered  into  between  defend- 
ant and  one  Franks  on  the  31st  of  December, 
1910,  in  respect  of  which  a  first  Payment  of 
$50  was  to  have  been  made..  This  payment 
was  made  partly  by  cash  and  a  post-dated 
cheque  for  $24.  The  cheque,  which  was 
dated  the  11th  of  March,  1911,  was  dis- 
honoured, whereupon  defendant  notified 
Franks  of  the  cancellation  by  him  (defend- 
ant) of  the  agreement,  Franks,  prior  to 
the  receipt  by  him  of  this  notification, 
assigned  all  his  rights  under  the  agreement 
to  plaintiff  on  the  13th  of  March,  -1911. 
Plaintiff  tendered  to  defendant  the  balance 
considered  by  him  to  be  due  under  the  agree- 
ment, viz.:  $200,  and  $10  for  interest  and 
cost  of  conveyance,  and  claimed  specific  per- 
formance:— ^Held,  on  appeal,  that  if  the 
plaintiff  relied  on  his  position  as  an  inno- 
cent purchaser,  and  as  such  claimed  an 
equitable  I'ight,  apart  altogether  from  the 
assignment,  he  should  have  supported  his 
claim  with  evidence.  McKenzie  v.  Goddard, 
17  B.C.R.  126. 

3.  Failure  of  agent  ^o  account  for  pay- 
ments.]— ^Defendant  Williams  entered  into 
an  agreement  .to  purcTiase  the  land  in  ques- 
tion from  plaintiff.  He  assigned  the  agree- 
ment to  defendant  Schank,  who  continued 
the  payments  to  one  Moss,  agent  of  Wil- 
liams, according  to  the  allegation  of  Schank. 
Williams  denied  the  agency  of  Moss,  who 
failed  to  account  for  the  moneys  received. 
Grant,  Co.  J.,  gave  judgment  ^against  Wil- 
liams for  $750  and  costs,  dismissed  the 
action  for  foreclosure,  and  also  dismissed 
the  action  against  Schank,  with  costs:  — 
Held,  on  appeal,  that  the  judgment  should 
be  vacated;  thh,t  the  contract  between 
plaintiff  and  defendant  Williams  should  be 
rescinded  unless  all  payments  in  arrear  be 
made"  within  a  time  certain.  In  the  alter- 
native, in  the  event  of  defendant  Schank 
making  such  payments,  he,  Schank,  should 
have  judgment  against  defendant  Wil- 
liams, with  costs  and  interest.  Southwell 
V.  Williams  and  Schank,  17  B.C.E,.  209. 


B.  Options. 


Exercise  of.] — In  an  option  to  purchase 
land,  it  was  provided  that  25  per  cent,  of 
the  purchase  money  was  to  be  paid  at  the 
time  of.  "exercising  the  option."  The  pur- 
chasers had  until  a  certain  time  to  "accept 
the  option,"  but  did  not  tender  or  pay  the 
25  per  cent,  with  the  letter  of  acceptance: — 
Held,  that  the  25  per  cent,  became  due  and 
payable  at  the  time  of  exercising  the  option, 
i.e.,  with  the  letter  of  acceptance.  Law- 
rance,  Swift  and  Rear  v.  Prmgle,  17  B.CJR. 
250. 

II.  Rig:6ts  and  Liabilities  Arising  Out 

OF  THE  CONTBAOT. 

A.  Yen/dor's   Duties. 

1.  Specific     performance  —  Title     to 

lands.]' — -An  agreement  for  the  sale  of  land 
provided  for  the  payment  of  the  purchase 
money  by  instalments,  and  that  on  payment 
of  the  purchase  money  by  the  vendees,  the 
vendor  would  convey  by -a  good  and  suffi- 
cient deed  in  fee  simple,  fr^e  from  encum- 
brances:— ^Held,  that  the  vendees  were  not 
entitled  to  call  for  a  title  until  after  pay- 
ment by  them  of  the  purchase  money. 
Semble,  it  is  not  necessary,  in  an  action  for 
specific  performance  of  the  contract  for  the 
sale  of  lands,  that  the  vendor  should  be  the 
holder  of  the  title  if  he  can  obtain  a  grant 
in  fee  from  the  holder  to  the  purchasers. 
Foot  cmd  Garter  v.  Mason  'amd  Nicholles,  3 
B.C.R.  377. 

2.  Rescission — 'Reasonable  time  to  make 
title  allowed  to  vendor.] — In  an  action  for 
the  rescission  of  an  agreement  for  the  sale 
of  lands  it  was  proved  that  the  vendee  ten- 
dered a  conveyance  for  execution  to  the 
agent  of  the  vendor,  who  was  not  proved  to 
have,  been  authorized  under^seal  to  execute 
deeds  for  the  vendor: — Held,  insufficient 
to  bind  the  vendor.  The  vendee,  at  the 
time  of  the  agreement,  knew  that  the  vendor 
had  not  then  a  title,  but  that  he  was  the 
holder  of  an  agreement  from  his  vendors, 
upon  payment  of  his  purchase  money,  to 
give  a  deed  when  required: — ^Held,  that  the 
vendor  was  entitled  to  a  reasonable  time  to 
make  title,  and  that  there  was,  on  the  facts, 
a  waiver  on  the  part  of  the"  vendee  of  iiis 
right  to  call  forthwith  for  a  conveyance. 
Williams  v.  Wilson  and  Morrow,  3  ]B.C.R. 
613. 

3.  Making  title.]  —  Where  under  an 
agreement  of  sale  the  vendor  agrees  to 
deliver  a  clear  title  and  the  land  is  described 
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as  lot  1,  "according  to  a  plan  to  be  regis- 
tered," it  was  held  that,  there  being  no 
registered  plan,  the  purchaser  is  bound  to 
accept  a  conveyance  containing  a  descrip- 
tion of  the  land  by  metes  and  bounds. 
Where  a  vendor  is  unable  to  ^  transfer  a 
property  for  which  the  purchaser  has  paid, 
the  proper  course  for  the  purchaser  is  to 
notify  the  vendor  that  unless  a  transfer  is 
-produced  within  a  reasonable  time  an  action 
will  be  brought  for  rescission  of  the  contract 
and  recovery  of  the  moneys  paid.  Fraser 
V.  Columbia  Yalley  Lcmds,  Limited,,  20 
•B.C.R.  508. 

4.  Abstract  of  title.] — In  the'absence  of 
any  express  or  implied  stipulation  to  the 
contrary  in  a  contract  for  the  sale  of  land 
in  British  Columbia,  which  is  not  held  mider 
a  certificate  of  indefeasible  title,  the  pur- 
chaser is  entitled  to  the  production  of  an 
abstract  of  the  vendor's  iijterest  in  the  lands 
agreed  to  be  sold.  Lwngwn  v.  Newberry,  17 
B.C.E,-.  88;    47  S.C.E,.  lU. 

5.  Disclosure  of  title.] — ^In  a  contract 
for  the  sale  of  an  interest  in  land  for  a  price 
payable  by ,  instalments  at  specified  dates 
there  was  a  condition  for  defeasance  at  the 
option  of  the  vendor  for  default  in  punctual 
payment,  time  was  made  of  the  essence  of 
the  contract,  and  receipt  of  »  deposit  on 
account  of  the  .purchase  price  was  acknowl- 
edged. Some  time  before  the  date  fixed  for 
payment  of  the  first  instalment  the  pur- 
chasers requisitioned  for  the  production  for 
inspection  of  the  vendor's  evidence  of  title 
to  the  interest  he  was  selling,  and  the  ven- 
dor refused  to  comply  with  the  requisition. 
The  payment  was  not  made  on  the  appointed 
date  and  thfe  vendor  declared  the  contract  to 
be  cancelled  V — Held,  that  the  vfendor  was 
bound,  upon  requisition  made  within  a  rea- 
sonable time  by  the  pjirchasers,  to  produce 
for  their  inspection  the  documents  under 
which  he  claimed  the  interest  in  the  lands 
he  was  selling;  and  until  he  had  complied 
with  such  demand,  the  purchasers  were  not 
obliged  to  pay  any  of  the  instalments. 
Lxmgan  v.  Newberry,  17  B.C.R.  88;  47' 
S.C.R.  114. 

6.  Purchase  by  instalments — Investiga- 
tion of  title  (luring  term  of  credit — ^Lis 
pendens-*— Cloud  on  title.] — On  a  purchase 
of  I'and,  the  balance  of  , the  purchase  price 
for  which  is  payable  by  instalments,  the 
purchaser  may  require  his  vendor  to  show 
a  good  title  before  parting  with  the  first 
instalment.  A  lis  pendens  registered  against 
real  estate  is  a  cloud  upon  the  title,  and  as 


such,  a  purchaser  is  entitled'  to  have  it 
removed  from  the  registry.  The  mere  fact 
that  the  purchaser  made  some  improvements 
on  the  property  does  not  constitute  a  waiver 
of  his  right  of  inquiry  as  to  title.  Townend 
■v.'Oraham,  6  B.C.R.  539. 


B.  Pttrchaser's  Duties. 
1.  Accord  and  satisfaction.] — An  agree- 
ment for  the  sale  of  mineral  claims  pro: 
vided  for  payment  by  instalments  and  con- 
tained a  proviso  that  "failure  to  make  any 
of  the  above  payments  to  render  this  agree- 
ment void  As  to  all  parties  thereto,  and  the 
said  (vendees)  can  quit  at  any  time  with- 
out being  liable  for  any  further  payments 
thereunder  from  such  time  on."  At  the 
request  of  the  vendees,  the  vendors,  without 
consideration,  extended  the  time  for  pay- 
ment of  one  of  the  instalments.  After  the 
original,  but  before  the  extended  period  for 
making  the  payment,  the  vendees  notified 
the  vendors  that  they  had  abandoned  the 
contract.  In  an  action  to  recover  the 
amount  of  the  instalment: — Held,  that  the 
liability  -of  the  defendants,  the  vendees,  to 
pay  the  instalment  in  question  was  absolute 
upon  the  day  named  in  the  original  agree- 
ment, and  remained  unaffected  by  the  volvm- 
tary  concession  of  further  time  to  pay. 
Webb  V.  Montgomery,  1  M.M.C.  129;  5 
B.C.R.  323. 

2.  Preparation  of  conveyance.  ]-^Under 
an  agreement  for  the  sale  of  land  in  which 
the  place  and  manner  of  completion  of  the 
contract  are  no^  mentioned,  the  vendor  is  - 
only  called  upon  to  show  fhat  he  has  a  good 
title,  It  is  the  duty  of  th#  purchaser  to 
prepare  the  conveyances  ( covering  the  legal 
and  equitable  estate  with  the  usual  cove- 
nants), pay  over  the  purchase  price,  and 
have  the  conveyances  executed.  In  the 
absence  of  an  express  stipulation  that  the 
vendor  is  to  i)roduoe  a  registered  title,  the 
purchaser  must  rely  upon  the  vendor's  cove- 
nants. Thompson  v.  McDonald  and  Wilson 
20  B.C.R.  223. 


III.  Peefoemance  of  the  Contract. 
A.  The  Oonveyanee.  '- 

1.  Minerals.] — ^Under  a  contract  to  sell 
lands  without  any  exception  of  the  minerals, 
the  purchaser  is  entitled  to  a  conveyance 
without  any  exception  of  the  minerals. 
Hobbs  V.  Esquimau  am,d  Ncmaimo  Railway 
Company,  6  B.C.R.  228;    29  S.C.R.  450. 
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2.  Parties.] — Cestuis  que  trustent  are  not 
necessary  parties  to  a  conveyance  of  lands 
contracted  to  be  sold  by  the  trustee,  nor  can 
they  be  compelled  by  the  trustee  to  join  in 
the  conveyance.  Bingham  v.  Shumate,  17 
B.C.R.  359. 

B.  Compensation. 

1.  After     conveyance     executed.]. — 

Plaintiff  purchased  87  acres  of  land  fronj 
defendants,  paid  cash,  and  was  given  a  con- 
veyance containing  the  usual  statutory  cove- 
nants. There  was  no  preliminary  contract 
by  way  of  agreement  for  sale.  Some  six 
months  afterwards  he  discovered,  on  having 
the  land  surveyed,  that  there  were-  only  25 
acres  in  the  property.  Fraud  was  not 
alleged  or  set  up: — ^Held,  in  an  action  for 
compensation,  that  as  the  conveyance  had 
been  executed  and  there  was  no  preliminary 
contract  for  compensation,  the  plaintiff  was 
not  entitled  to  relief.  Jackson  v.  Irfmn 
and  Billings  Company,  Limited,  18  ,B-C.R. 
225.  ' 

2.  Damages.]  — •  Where  the  purchaser, 
after  obtaining  the  conveyance,  foimd  that 
part  of  the  mineral  ^claims  sold  to  him  had 
already  been  conveyed  to  another,  he  was 
held  to  be  entitled  only  to  a  return  of  a  pro- 
portionate part  of  the  purchase  price,  with 
interest  thereon  at  the  statutory  rate,  as  he. 
had  offered  no  evidence  to  show,  that  the 
mineral  claims  were  of  any  commercial 
value.  Hird  v.  Esquimau  and  Nanaimo 
Railway  Company,  14  B.C.R.  382. 


IV.   DlS^SbLtTTION    OF    THE    CONTBACT. 

A.  Cam,cellation. 

1.  Notice.] — It  is  incumbent  on  a  person 
seeking  cancellation  of  an  agreement  for 
sale  of  land  to  show  that  the  cancellation 
notice  relied  upon  is  in  strict  accord  with 
what  the  agreement  requires  it  should  be. 
Therefore;  a  notice  of  cancellation  of  an 
agreement,  dated  the  23rd  of  December, 
delivered  on  the  21st  of  January,  calling 
for  payment  within  "thirty  days  from  this 
date,"  and  demanding  compound  interest, 
was  heldto  be  bad.  Where  a  purchaser  had 
shown  a  continuous  intention  to  fulfil  his 
bargain,  to  the  knowledge  of  the  vendor 
(almost  half  the  purchase  money  being  paid 
on  the  first  instalment)  and  a  readiness 
and  ability  to  pay  the  overdue  instalment 
within  two  or  three  days  after  the  expira- 
tion of  the  limit  in  the  cancellation  notice. 


and  vendor  had  indicated  the  futility  of 
attempting  to  pay,  a  tender  before  action 
was  not  necessary.  Brown  v.  Roberts,  17 
B.C.R.  16. 

2.  Notice.] — ^Where  a  contract  for  the 
sale  of  land  provided  for  its  cancellation  on 
notice  being  sent  to  an  address  in  Vancou- 
ver, and  the  vendor,  with  knowledge  that 
the  purchaser  wa,s  in  England,  sent  the 
notice  to  the  address  in  Vancouver  in  an 
envelope  addressed  in  a,  woman's  handwrit- 
ing and  marked  private,  the  notice  was  held 
bad.     MilU  v.  Marriott,  17  B.C.R.  171. 


B.  Rescission. 

1.  Right  of  vendor  on  repudiation  by 
purchaser.] — Where  the  purchaser  under 
a  contract  to  buy  land  pays  part  of  the 
purchase  money,  but  afterwards  repudiates 
the  contract  and  sues  for  rescission,  the 
Court  will  not  restrain  the  vendor,  who  has 
accepted  the  repudiation  and  retaken  the 
property,  from  dealing  with  it  as  he  sees 
fit.     Christie  v.  Fraser,  10  B.C.R.  211. 

2.  Innocent  misrepresentation.]  — -  An 
executed  contract  for  the  sale  of  a  mineral 
claim,  being  an  interest  in  land,  will  not  be 
rescinded  for  mere  innocent  misrepresenta- 
tion. But  where  by  error  of  both  parties, 
and  without  fraud  or  deceit,  there  has  been 
a  complete  failure  of  consideration,  a  Court 
of  Equity,  will  rescind  the  contract  and  com- 
pel tie  vendor  to  return  the  purchase  money. 
Tljius,  where,  on  the  sale  of  a  mining  claim, 
it  turned  out  that  the  whole  property  sold 
was  included  in  prior  claims,  whereby  the 
purchaser  got  nothing  for  his  money,  the' 
contract  was  rescinded  though  the  vendor 
acted  in  good  faith  and  the  transaction  was 
free  from  fraud.  Pope  v.  Cole,  1  M.M.C. 
257;    6  B.C.R.'205;    29  S.C.R.  291. 

3.  Agreement  for  sale  —  Time  as 
essence  of  contract — Specific  performance 
— Tender.] — Vendor  had  a  good  title  to 
the  lands  at  the  time  of  the  contract,  which 
made  punctual  payment  of  the  instalments 
of  purchase  inoney  of  the  essence  of  the 
contract,  and  in  default  the  vendor  to  have 
a  right  to  re-sell.  It  also  gave  tie  vendee 
the  right  to  pay  the  whole  of  the  purchase 
money  at  any  time  and  demand  a  deed.  The 
lands  were  of  speculative  value.  After  the 
date  of  the  contract  and  payment  of  deposit 
an  action  was  brought  against  the  vendor 
involving  her  title  to  the  lands,  and  -d.  lis 
pendens  registered.  Vendor  and  vendee 
then  agreed  that  no  further  payments  should 


995 


VEISTDOE   AND  PUKCHASEK 


996 


be  made  until  it  was  removed.  After  the 
original  period  for  completion,  and  before 
the  lis  pendens  was  removed,  the  vendee  ten- 
dered the  whole  amount  of  the  purchase 
money,  and  a  conveyance  for  execution,  to 
the  vendor,  who  asked  time  to  see  Tier  soli- 
citor. No  further  tender  was  made.  The 
lis  pendens  was  afterwards  removed.  The 
action  was  brought  by  the  vendee  for 
rescission  of  the  contract  and  return  of  the 
deposit,  and  the  vendor  countercMmed, 
demanding  specific  performance: — ^Held,  per 
McCreight,  J.,  ordering  rescission,  refusing, 
return  of  the  deposit,  and  dismissing  the 
counterclaim:  1.  That  time  was  of  the 
essence  on  both  sides.  That  the  avowedly 
speculative  character  of  a  purchase  makes 
time"  of  the  essence,  even  where  not  so  pro- 
vided in  the  contract.  .  ^.  That,  on  the  facts, 
the  vendee  had  not  waived  his  right  to, 
rescind.,  3.  Qusere,  whether  the  existence 
of  the  registered,  lis  pendens  was  a  good 
ground  for  refusal  of.  the  title.  4.  The 
Court  may  refuse  to  order  return  of  the 
deposit  where  the  vendor  had  a  good  title 
at  the  time  of  the  contract.  Upon  appeal 
to  the  Full  Court:  Crease  and  Walkem,  JJ.,- 
affirmed  McCreight,  -J.  Per  Brake,  J.  (dis- 
senting), dismissing  the  plaintiff's  claim, 
and  ordering  specific  performancfe' by  him: 
1.  Where  a  purchaser  has  a  right  to  rescind 
for  want  of  title,  time  being  of  the  essence 
of  the  contract,  the  effect  of  his  giving  fur- 
ther time  to  the  vendor  to  cure  the  defect  is 
not  to  waive  that  right,  but  he  must,  after 
default  upon  the  extended  period,  give  the 
vendor  a  reasonable  time  to  complete.  2. 
That  the  purchaser  had  no  right  to  rescind 
at  the  time  he  offered  the  money  and  deed 
for  execution,  and  in  any  case  the  tender 
and  refusal  proved  were^  insufficient.  3. 
That  the  purchaser  having  originally  had  a 
right  to  restfind,  Which  he  did  not  exercise, 
could  not  complain  that  the  property  had 
afterwards  considerably  depreciated,  and 
such  depreciation  and  the  fluctuating  value' 
of  the  property  were  not  therefore  grounds 
for  refusing  the  vendor  specific  performance. 
4.  Qusere,  whetner  the  existence  of  the  regis- 
tered lis  pendens  was  a  good  ground  for  the 
refusal  of  the  title.  Manson  v.  Eowison, 
4  B.C.R.  404. 

4.  Waiver. ]-^In  an  agreement  for  the. 
purchase  of  land,  with  possession,  purchaser 
covenanted,  inter  alia,  giving  vendor  power 
to  enter  and  determine  tenancy  on  default, 
and  that  notice  of  default  addressed  to  pur- 
chaser   at    Vancouver,    British    Columbia, 


should  be  sufficient.  Purchaser  ,  having 
become  in  default,  and  his'  address  change- 
able, vendor  wrote  to  a  firm  of  brokers  who 
were  in  communication  with  him,  after  two 
demands  for  payment  of  moneys  in  arrear, 
desiring  them  to  instruct  purchaser  of  the 
cancellation  of  the  agreement: — Held,'  that 
the  time  allowed  purchaser  was  not  a  waiver 
of  the  right  of  rescission  under  the  agree- 
ment.    Scott  V.  Milne,  13  B.C.R.  378. 

5.  Election.] — A  purchaser  who  elects  to 
affirm  a  voidable  contract  for -the  sale  of- 
land,  with  full  knowledge  of  all  the  facts, 
is  precluded  from  afterwards  setting  up  a 
jright  for  rescission  thereof.  Jackson  v. 
irvnn  &  BilVmgs  Co.,  Ltd.,  20  B.C.R.  487. 


C  Forfeiture  of  Moneys  Paid. 

1.  Of   instalments   of  purchase   price.] 

— No  matter  how  stringently  the  clause  in 
an  agreement  for  sale  of  land  providing  for 
retention  of  instalment  payments  may  be 
drawn,  it  is  against' equity  for  a  vendor  who 
has  resold  the  land  at  a  profit  under  his 
power  of  sale,  to  retain  the  instalments. 
This  does  not  apply  to  the  initial  deposit, 
which  may  be  regarded  as  earnest  money. 
But  chart  v.  Maclean,  15  B.C.R.  2S4; 
reversed  on  appeal,  16  B.C.R.  243. 

2.  Repudiation  of  contract.]  —  The 
plaintiff  agreed  to  purchase  a  piece  of  land 
from  the  defendant  and  paid  $1,000  as  a 
deposit  in  part  payment  of  the  purchase 
price,  the  second  payment  under  the  agree- ' 
ment  being  due  and  payable  in  35  days. 
Thirteen  days  afterwards  the  plaintiff  noti- 
fied the  defendant  by  letter  that  he  can- 
celled the  sale  on  the  ground  that  it  had 
been  brought  about  by  the  defendant's  mis- 
representations, and  demanded  the  return  of 
the  $1,000.  The  next  day  the  defendant 
replied/  denying  any  misrepresentations  on 
his  part  and  stating  tbat  the  plaintiff  must 
either  complete  the  transaction  or  forfeit 
the  deposit.  Seventeen  days  later  the 
plaintiff  commenced  action  for  the  cancella- 
tion of  the  agreement  and  the  return  of  the 
$1,000.  Pour  days  later  the  defendant  sold 
the  property  to  another  party.  The  trial 
judge  found  that  there  was  no  misrepresen- 
tation by  defendant,  but  ordered  the  return 
of  the  $1,000  to  the  plaintiff  and  gave  the 
defendaiit  the  costs  of  the  action: — Held,  on 
appeal,  that  the  plaintiff  having  repudiated 
the  contract  by  bringing  his  actimi,  the 
defendant  was  at  liberty  to  seH  the-  prop- 
erty, and  that  plaintiff  was  not  entitled  to 
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a  return  of  the  $1,000.  Btinson  v.  J?o<w, 
18  B.G.R.  360. 

3.  Abandonment.] — ^Where,  a  purchaser 
being  in  default,  the  vendor  sues  upon  a 
covenant  to  pay  the  balanace  due  under  an 
agreement  for  the  sale  of  land,  and  in  the 
event  of  failure  to  pay,  for  cancellation  of 
.the  agreement  and  forfeiture '  of  the  pay? 
ments  made,  and  it  appears  that  the  pur- 
chaser has  abandoned  the  agreement,  the 
Court  will  order  cancellation  of  the  agree- 
ment, and  forfeiture  of  the  payments  made. 
The  Vancouver  Land  and  Investment  Com- 
pany, Limited  v.  Pillshwry  MilUng  Oowr 
pany,  Limited,  19  B.C.R.  40. 

4.'  Option  to  rescind.]— PlaintiflF  agreed 
to  purchase  land  from  defendant- and  to  pay 
the  balance  of  the  purchase  price  on  1st 
July,  1904,  the  agreement  providing  that 
time  should  be  of  the  essence  of  the  con- 
tract, and  that  in  case  of  plaintiff's  failure 
to  pay  the  .balance'  at  the  time  agreed 
defendants  should  be  at  liberty  to  treat  the 
contract  as  cancelled.  A  deed  of  the  prop- 
erty was  executed  in  Toronto  and  sent  to 
defendants'  agent  in  Vancouver  to  deliver 
to  plaintiff  when  he  paid  up.  Plaintiff  did 
not  pay  the  balance  on  1st  July,  and  on  18th 
July  defendants  notified  him  they  treated 
the  agreement  as  cancelled  and  that  they 
had  re-sold  the  land: — ^Held,  that  defend- 
ants had  exercised  their  option  of  rescind- 
ing within  a  reasonable  time  and  that 
plaintiff  was .  not  entitled  to  any  relief. 
Peirson  v.  Canada  Permanent  and  Western 
Canada  Mortgage  Corporation,  11  B.C.R. 
139. 

5.  Relief.] — A  contract  for  the  sale  of 
land  by  the  company  for  a  price  to  be  paid 
in  instalments  at  specified  dates  contained 
a  clause  of  forfeiture  both  of  the  agreement 
and  of  all  payments  of  past  instalments  of 
purchase  money  in  case  of  default,  of  punc- 
tual payment  of  any  one  instalment;  and 
time  was  declared  to  be  of  the  essence  of 
the  agreement.  Default  having  been  made, 
the  company  sued  to  enforce  the  forfeiture. 
■JThe  purchaser  paid  into  Court  the  instal- 
ment due,  and  counterclaimed  for  specific 
performance: — ^Held,  that  the  condition  of 
forfeiture  was'  in  the  nature  of  a  penalty 
fsom  which  the  purchaser  was  entitled  to 
be  relieved  on  payment  of  the  purchase 
money  due.  Kilmer  v.  British  Columbia 
Orchard  Lands,  Ltd.,  17  B.C.R.  230;  1913, 
A.C.  319. 

6.  Time  of  the  essence.]  —  Where  a 
clause  in  a  contract  for  the  sale  of  land  pro- 


vides uno  flatu  that  time  is  to  be  considered 
of  the  essence  of  the  agreement  and  for  for- 
feiture by  notice  on  default  in  punctual 
payments,  the  stipulation  as  to  time  applies 
not  to  mere  default  in  payment  at  the  dates 
provided  in  the  contract,  but  only  to  failure 
to  pay  within  the  time  limited  after  the 
giving  of  the  notice.  Bark  Fong  v.  Cooper, 
18  B.C.R.  271;    49  S.C.R.  14. 

7.  Notice.]— Where  a  notice  is  given  in 
the  terms  of  a  stipulation  in  a  contract  for 
the  sale  of  land  providing  for  forfeiture  on 
default  ju  punctual  payment  of  the  purchase 
moneys,  such  notice  constitutes  an  admis- 
sion that  there  is  a  subsisting  contract  and 
excludes  all  the  anterior  time  in  the  com- 
putation of  delay.  Bark  Fong  v.  Cooper, 
18  B.C.R.  271;    49  S;C.R.  14. 

8.  Default  in  payment.] — ^In  a  contract 
for  the  sale  of  land  for  a  price  to  be  paid, 
as  to  one  half  on  the  execution  of  the  con- 
tract and  as  to  the-  other  half  by  instal- 
ments, there  was  a  provision  for  forfeiture 
upon  default  in  punctual  payments.  Time 
was  made  of  the  essence  of  the  contract,  and 
on  default  in  payment  the  vendor  had  the 
right  to  give  the .  purchasers  thirty  days' 
notice  in  writing  demanding  payment;  in 
case  of  continuous  default  at  the  expiration 
of  the  time,  the  forfeiture  would  become 
effective  and  the  vendor  would  be  at  liberty 
to  re-enter  and  sell.  A  default  in  payment 
having  occurred,  a  notice  was  given  in  the 
terms  mentioned,  but  only  to  one  of  the  pur- 
chasers. An  extension  of  time  was  applied 
for  and  refused,  and  after  thirty  days  from 
the  date  of  the  notice  the  vendor  re-entered. 
Five  days  later  the  purchaser  tendered  the 
balance  unpaid,  which  was  refused  by  the 
vendor  on  the  ground  that  no  conveyance 
was  tendered  for  execution,  and  that  the 
purchasers  had  abandoned  the  contract. 
Two  weeks  later  the  purchasers  sued  for 
specific  performance  of  the  contract: — ^Held, 
that  the  notice  as  given  did  not  comply  with 
the  conditions  of  the  contract  requiring 
notice  to  all  of  the  purchasers,  and  that 
there  was  no  such  laches  attributable  to  the 
purchasers  as  would  amount  to  abandon- 
ment. Bark  Fong  v.  Cooper,  18  B.C.R. 
271;    49  S.C.R.  14. 


D.  Foreclosure. 

Time  to  redeem.] — 3n  an  action  for  fore- 
closure of  the  purchaser's  int4rest  under  an 
agreement  for  sale  of  land,  upon  default  in 
payment  of  the  purchase-money,  apart  from 
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special  cireumstances,  one  month  (or  at 
moBt,  two  months)  should  be  allowed  as  the 
time  for  redemption.  The  security  afforded 
the  vendor  by  the  terms  of  the  agreement 
for  sale,-  coupled  with  his  right  to  enforce  a 
vendor's  lien,  should  not  be  treated  as  to 
time  for  redemption  in  the  same  way  as  a 
mortgage.  The  purchaser  is  entitled  to 
apply  for  further  extension  before  the 
expiration  of  the  limited  time,  if  he  can 
show  a  reasonable  prospect  of  payment  by 
further  indulgence,  and  that  the  property  is 
worth  more  than  the  amount  due  the 
plaintiff.  Davis' v.  Von  Alvenaleben  and 
Gibb,.20  B.C.E,.  74. 

Bee  CONTBAOT. 

See  Equitt. 

See   MiSREPEESENTATION   AND   FBAUD. 

See  Specific  PEEroBMANCE. 


VENUE. 

!e  Ceiminai,  Law. 
See  Peactioe. 


VICTORIA    CITY    MAP   ACT. 

Boundaries.] — The  Act  and  its  amend- 
ments have  reference  to  streets  only,  and 
do  not  Justify  interference  by  private  per- 
sons with  the  boundaries  of  a  lot  ^eld  by 
purchase  and  twenty  yeaxs'  possession. 
Orowther  v.  Beaten,  1  B.G.R.,  Pt.  II.,  116. 


,  WAIVER. 

Mandatory  injunction.]— A  party  obey- 
ing a  mandatory  injunction,  for  disbbedi- 
ence  to  which  he  is  liable  to  attachment) 
Cannot  be  said  to  have  exercised  any  elec- 
tion, or  to  have  waived  any  right.  Cons. 
By.  Oo.  V.  City  of  Victoria,  S  B.C.R.  266. 

See  Appeal. 

See  Practice. 


WATERS  AND  WATERCOURSES. 

I.  Eights  In,  1000. 

A.  Navigable  waters,  1000. 

B.  Riparian  ownir,  1001, 

C.  In  Railway  Belt,  1003. 


II.  Water  Acts,  lOOS. 

A.  Rights  under,  1005. 

1.  In  general,  1005. 

2.  How  acquired  and  lost,  1006. 

B.  Applications,   1008. 

1.  In  general,  1008. 

2.  Applications    pending    under 

repealed  Acts,  lOlO. 
O.  Records  and  Ucenses  under,  1010. 

D.  Right  to,  apply,  1010. 

E.  Unoccupied  water,  1010. 

F.  Mini/tvg  purposes,  1011. , 
(?.  Ditches,    1012v 

H.  Power  companies,   1012. 
/.  Jurisdiction  under,  1013. 
J.  Board  of  Investigation,  1013. 
K.  Officials  under,  1013. 

1.  Powers  and  duties  of,  1013. 

2.  Adjudication  by,  1015.— 
L.  Appeals  under,  1015. 

M.  Practice,   1016. 
III.  Special  Acts,  1017. 

A.  Esquimau  Waterworks  Act,   lOlT. 

B.  Rossland    Water    and    Light    Com- 

pany Incorporation  Act,  1018. 

C.  Samdion    Water    Works    and   lAght 

Cs>mpwny  Incorporation  Act,  1018. 
IV.  Expropriation,  1018. 


I.  Rights  In^ 
A.  Nqmgable  Waters. 

1.   Right     to     user     of — Injunction.] — 

1.  Every  subject  of  the  realm  has  a  right  to 
the  user,  for  legitimate  purposes,  of.  public 
navigable  waters  and  harbours  within  the. ' 
realm,  where  the  tide  ebbs  and  flows.  2. 
He  cannot  be  deprived  of  that  right,  except 
by  legislative  authority,  duly  exercised. 
3.  If  his  land  fronts  on  tidal  waters,  and 
access  thereto  is  obtainable  by  the  user  of 
such  waters,  no  mere  license  or  permission 
from  the  Crown  to  another  to  obstruct  that 
user  can  be  sustained,  and  any  plea  to  that 
effect  is  bad.  4.  The  right  to  continue  such 
an  obstruction  cannot  be  acquired  by  the 
Statute  of  Limitations,  because  there  can  be 
no  presumption  of  a  grant.  5.  Remedy  for 
personal  loss  sustained  by  obstruction  to 
such  right  may  be  materially  affected  by 
party's  presumed  acquiescence,  or  silente 
with  knowledge.  6.  Such  ah  obstruction 
inflicting  private  injury  cannot  be  justified 
by  the  allegation  that  the  obstruction  itself: 
is  a  public  benefit;  nor  is  the  remedy  lost 
by  the  allegation  that  the  private  injury  is 
merged  in  the  greater  public  Wrong.     7.  In 
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such  cases,  the  Crown  acts  for  the  public, 
the  individual  for  himself.  8.  Semble,  the 
Crown  could  not,  in  British  Columbia,  at 
the  time  the  titles  herein  were  originated 
(viz.,  in  1858),  or  at.  any  time  since,  by 
subsequent  license,  legalize  any  addition  to, 
or  the  continuance  of,  an  obstruction  which 
it  had  not  the  power  to  authorize  in  the 
first  instance;  and  any  leave  or  license  to 
that  effect  would  be  inoperative.  MoEwen 
V.  Anderson,  1  B.C.E,.,  Pt.  II.,  308. 

2.  Tidal  rivers — ^Injunction  to  restrain 
pollution  of.] — ^The  Cro,wn,  in  the  right  of 
the  Dominion  of  Canada,  has  the  right  to 
take  proceedings  to  restrain  by  injunction 
the  pollution  of  tidal  rivers,  which  co-exists 
with  the  right  of  the  Provincial  Attorneys 
General  to  restrain  any  public  nuisance 
caused  by  the  improper  conduct  in  question. 
The  fact  that  a  statute  makes  the  conduct 
in  question  an  offence,  and  imposes  fines  and 
imprisonment  for  its  commission,  does  not 
derogate  from  the  right  of  the  Court  at 
the  motion  of  the  party  injured  to  restrain 
its  commission  by  injunction.  The  Attor- 
ney-General for  the  Dominion  of  Canada  v. 
Eioenj  The  Attorney-General  for  the 
Dominion  of  Canada  v.  Munn,  3  B.C.E.  468. 

3.  Public  landing  place.}  —  Whoever 
interferes  with  the  free  Txse  of  a  public  land- 
ing place  or  wharf  erected  on  land  acquired 
for  that  purpose  only  by  a  municipality 
under  a  statute  is  a  wrongdoer,  and  the 
municipality  has  no  power  to  license  such 
interference.  Lee  v.  The  Olympian,  2 
B.C.E.  84. 

4.  Boom  of  logs.] — ^The  tying  of  a  boom 
to  piles  driven  into  the  bank  of  a  navigable 
river  is  not  an  interference  with  navigation 
when  done  in  a  reasonable  manner,  for  a 
reasonable  period,  and  at  such  places  as  are 
open  to  the  owner  of  the  boom  to  do  so. 
Kennedy  T.  The  Surrey,  11  B.C.E.  499. 

B.  Riparian  Owner. 

1.  Spring  or  stream  on  land  owned.]  — 

The  owner  of  land  on  which  there  is  a 
spring  or  stream  has  rights  therein  to  the 
exclusion  of  all  other  persons  not  holding 
records  under  the  Water  Act.  In  re  Milsted, 
13   B.C.E.   364. 

2.  No  defined  course.]  —  Until  water 
reaches  a  watercourse,  the  lower  of  two  pro- 
prietors owes  no  servitude  to  the  upper.  He 
is  at  liberty  to  protect  himself,  and  is  not 
liable  for  the  damage  which  the  other  suf-, 
fers  from  the  exercise  of  such  right  of  pro- 
tection.     Graham  v.  Lister,  14,  B.G.E.  211. 


3.  Rights  of.]— A  riparian  owner  in 
order  to  maintain  an  action  for  interference 
with  the  bed  of  a  stream  must  show  not 
merely  some  sensible  disturbance,  but  that 
there  has  been  either  actual  damage  or  that 
there  is  a  reasonable  possibility  of  damage; 
and  in  determining  whether  this  burden  has 
been  discharged,  "regard  must  be  had  to  the 
cirouiAstances  of  the  particular  case.  West 
Kootenay  Power  &  Light  Co.  "f.  City  of  Nel- 
son, 12  B.C.E.  34;    2  M.M.C.  335. 

4.  Destruction  of  rights.] — ^The  common 
law  right  of  riparian  owners  to  the 
undiminished  flow  of  the  stream  is  taken 
away  by  legislation.  A  riparian  owner, 
therefore,  who  has  no  grant  of  the  water 
rights  in  the  stream,  or  special  statutory 
title  thereto,  is  not  entitled  to  an  injunc- 
tion restraining  the  exercise  of  a  grant 
under  the  Water  Act,  although  that  exer- 
cise diminishes  the  flow  of  water  to  and 
past  his  land.  Cook  v.  Vamooiwer  Cor- 
poration, 17  B.C.E.  477;    1914,  A.C.  1077. 

5.  Water  privileges  for  mining  pur- 
poses.]— ^The  licensee  has  no  right  so  to 
use  the  water  so  as  to  foul  the  stream  and 
prevent  riparian  proprietors  lower  down 
from  using  the  water  for  milling  purposes. 
The  Columbia  River  Lumber  Co.  v.  yuill, 
2  B.C.E.  237;    1  M.M.C.  64. 

6.  Rights  under  Water  Acts.] — The 
waters  of  a  stream  may  be  unoccupied  under 
the  British  Columbia  Land  Ordinance,  1865, 
even  though  there  may  be  a  riparian  pro- 
prietor upon  a  part  of  it.  Carson  v.  Mart- 
ley,  1  B.C.E.,  Pt.  II.,  189,  281;  20  S.C.E. 
634. 

7.  Land  Ordinance,  1865 — Rights  of 
riparian  owners  under.] — On  the  construc- 
tion of  the  Land  Ordinances  and  Acts: — , 
Held,  that  tmder  sec.  44  of  the  Land  Ordin- 
ance, 1865,  no  person  is  empowered  to  take 
water  from  any  stream  who  is'  not  at  com- 
mon law  a  riparian  proprietor : — Held,  that 
the  "Commissioner  should,  before  granting 
any  authority  to  divert  water  under  the 
Land  Acts,  see  that  all  the  requirements  of 
the  statute  have  been  complied  with,  but 
that  the  .applicant  is  responsible  for  the 
insufficiency  of  his  record.  Semble,  that 
the  owner  of  a  water  privilege  cannot 
satisfy  sec.  50  of  the  Land  Act,  1875,  by 
using  the  ditch  of  another.  Semble,  that 
even  prior  to  passing  sec.  50,  no  exclusive 
right  could  be  acquired  until  such  ditch  was 
constructed: — ^Held,  that  sec.  44  of  the  Land 
Ordinance,  1865,  did  not  enable  persons  to 
acquire   water   rights   as    against    riparian 
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owners  of  land  acquired  prior  to  the  pas- 
sage of  that  Act.  The  duties  of  a  Commis- 
sioner in  considering  applications  for  water 
under  Land  Acts  pointed  out.'  Carson  & 
Eolt  V.  OlarTc  &  Martley,  1  B.C.R.,  Pt.  II., 
L89,  281;    20  S.C.R.  634. 

8.  Conflict  of  rights.] -^Plaintiff  alleged 
damage  by  wrongful  diversion  and  obstruc- 
tion of  water  claimed  by  her  under  several 
water  records  granted  under  Provincial 
sta;tutes  on  laflds  <within  the  yailway  belt. 
The  records  themselves  did  not  show  under 
what  statutes  they  were  obtained,  nor  that 
they  wete  granted  in  connection  with 
plaintiff's  lands^  whidi  had  been  acquired 
by  pre-emption  and  purchase  from  the 
Orown  as  far  back  as  1876.  Gregory,  J.,  at 
the  trial,  ^held  that  the  presumption  was 
that  the  water  records  were  obtained  under 
the  provisions  of  the  laws  in  force  at  the 
time  they  were  granted,  viz.:  1875  and 
1884;'  and  on  the  evidence,  that  plaintiff 
had  not  proved  any  damage  by  reason  of 
the  use  made  by  defendants  of  the  water 
claimed  by  her ;  that  her  alleged  riparian 
rights  had  not  been  established  by  the  evi- 
dence; that  if  she  had  any  such  rights,  the 
defendants  had  similar,  and  probably  super- 
ior rights,  and  that  she  was  not  in  a  posi- 
tion to  prove  that  her  rights  had  been  inter- 
fered with.  An  appeal  from  this  judgment 
was  allowed.  Q-eorge  v.  Mitchell;  George  v. 
Bvmphrey  Brothers,  17  B.C.E.  531. 


C.  in  RmUoccy  Belt. 

1.  Timber  leases  from  Dominion  Gov- 
ernment— Free  miner  of  British  Columbia 
. — Conflicting  rights  —  Canadian  Pacific 
Railway  Belt.]  — Lessees  of  the  Dominion 
GovernAient  in  the  Canadian  Pacific  Rail- 
way Belt,  operating  a  saw  mill  by  water 
power,  are  entitled,  as  riparian  proprietors, 
to  an  injunction  restraining  Provincial  free 
miners  located  up-stream,  after  occupation 
by  said  lessees,  and  having  a  mining  water 
record,  from  fouling  such  stream,  the 
natural  source  of  tlie  water  supply,  so  as 
to  interfere  with  the  lessee's  user  thereof. 
A  grant  of  water  privileges  under  the  Placer 
Mining  Act,  1891,  does  not,  sanction  the 
user  of  the  water  to  the  detriment  of  the 
rights  of  others.  The  Dominion  Govern- 
ment is  in  possession  of  such  lands  within 
the  railway  belt  as  trustee  to  administer 
same,  and  it  was  competent  to  it  to  grant  a 
timber  lease  to  the  plaintiffs,  who  would 


have  the  right  to  the  use  of  the  water  flow- 
ing through  their  limits  in  its  ordinary  and  ' 
natural  condition.    Volumhia  River  Lumier 
Co.  y.  Y^iill,  2  B.C.E.  237 ;    1  M.M.C.  64. 

2.  Provincial  records.] — ^Plaintiff  alleged 
damage  by  wrongful  diversion  and  obstruc- 
tion of  water  claimed  by  her  under  several 
water  records  granted  under  Provincial 
statutes  on  lands  within  the  railway  belt. 
The  records  themselves  did  not  show  ilnder 
what  statutes  they  were  obtained,  nor  that 
they  were  graiited  in  connection  with 
plaintiff's  lands,  which  had  been  acquired 
by  pre-emption  and  purchase  from  the 
Crown  a^  far  back  as  1876: — ^Held,  that  the 
presumption  was  that  the  water  records 
were  obtained  imder  the  provisions  of  the 
laws,  in  force  at  the  time  they  were  granted, 
viz.:  1875  and  1884: — Held,  further,  on  the 
evidence,  that  plaintiff  had  jnot  proved  any 
damage  by  reason  of  the  use  made  by 
defendants,  of  the  water  claimed  by  her; 
that  her  alleged  riparian  rights  had  not 
been  established  by  the  evidence;  that  if 
she  had  any  such  rights,  the  defendants  had 
similar,  and  probably  ^superior  rights,  and 
that  she  was  not  in  a  position  to  prove  that  ^ 
her  rights  had  been  interfered  with.  George 
V.  Mitchell;  George  v.  Bumphrey  Brothers; 
16  B.C.R.  510 ;  reversed  on  appeal,  17 
B.C.R.  531. 

3.  Grant  of  water  rights.] — Certain 
water  rlght^  in  land  known  as  the  Railway 
Belt  for  British  Columbia  were  granted  to 
the  company  by  the  Water  Conanissioners 
under  the  Water  Clauses  Consolidation  Act, 
1897  (61  Vict.,  0.  190,  see.  4).  On  an 
information  filed  by  the  Dominion  claiming 
thatjthe  grant  was  invalid  and  conveyed  no 
interest  to  the  company,  it  was  held  that  the 
Railway  Be^t  having  been  conveyed  by  the 
Province .  to  the  Dominion  by  Provincial 
statutes  for  railway  purposes,  as  contem- 
plated by  the  11th  articlie  of  the  Terms  of 
Union,  it  resulted  that  the  proprietary  right 
therein,  which*  before  the  transfer  belonged 
to  the  Crqwn  in  right  of  the  Province,  after 
the  transfer  belonged  to  the  Crown  in  right 
of  the  Dominion  for  a  public  purpose.  Being 
public  property  both  before  and  after  the 
transfer,  they  were  public  property  within 
the  meaning  of  sec.  91  of  the  British  North 
America  Act,  1867,  and  as  such  were  under 
the  exclusive  legislative  authority  of  the 
Dominion  Parliament;  and  that  the  Water 
Clauses  Consolidation  Act  could  not  affect 
the  water  upon  those  lands,  and  on  its  true 
construction  did  not  purport  to  do  so.    Bew 
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T.  Burrard  Power  Co.,  12  Ex.  C.  E.  295;   43 
S.O.R.  27;    1911,  A.C.  87. 


II.  Watbb  Acts. 

A.  Bights  Under. 

1.  In  Gteneral. 

1.  Who  entitled.] — The  British  Columbia 
Land  Ordinance,  1865,  was  not  passed  for 
the  benefit  of  riparian  owners  only,  but  so 
that  any  cultivator  of  land  might  obtain  a 
grant  of  water  thereimder.  Carson  v. 
Martley,  1  B.C.E.,  Pt.  II.,  189,  281;  20 
S.C.R.  634. 

2.  Use  for  mining  purposes — Fouling 
waters  of  creek — ^Right  to  deprive  of  use 
where  natural  descent.]  — Plaintiffs  were 
entitled,  as  riparian  proprietors,  to  the  use 
of  the  natural  flow  of  the  water  of  the 
stream  Quartz  Creek,  running  through  tim- 
ber lands  leased  by  them  from  the  Domin- 
ion Government.  The  lands  so  leased  were 
part  of  the  lands  in  the  railway  belt 
granted  to  the  Dominion  by  the  Province 
of  British  Columbia  by  43  Viot.,  British 
Columbia,  c.  11,  in  aid  of  the  construction 
of  the  Canadian  Pacific  Railway.  Defend- 
ants, as  free  miners  licensed  by  the  Provin- 
cial Government,  obtained  from  it  a  grant 
of  the  right  to  use,  for  mining  purposes,  the 
water  of  a  stream  running  into  Quartz 
Creek  above  the  plaintiff's  saw-mill,  by 
record  under  the  Placer  Mining  (British 
Columbia)  Act,  1891,  sees.  56  and  57. 
Defendants  so  used  this  water  as  to  foul 
Quartz  Creek  and  stop  the  plaintiff's  mill : — 
Held,  1.  No  person,  unless  by  grant  or  pre- 
scription, is  entitled  to  deprive  another  of 
the  beneficial  use  of  water  which  would 
naturally  descend  to  him.  2.  A  right 
grasnted  by  a  statute,  which  does  not,  in 
express  terms,  derogate  from  the  rights  of 
others,  cannot  'Be  held  to  have  done  so  by 
implication.  3.  A  grant  of  water  privileges 
imder  the  Provincial  Mining  Acts  does  not 
sanction  the  user  of  the  water  to  the  detri- 
ment of  the  rights  of  others,  however 
acquired,  to  the  same  water  at  another 
part  of  the  stream.  4.  The  Dominion  Gov- 
ernment, under  43  Vict.,  British  Columbia, 
0.  11,  were  in  possession  of  the  lands,  as 
trustees  to  administer  same,  and  it  was  com- 
petent to  them  to  grant  a  lease  to  the 
plaintiffs,  carrying  the  ordinary  rights  to 
the  water  of  a  riparian  proprietor.  The 
Columbia  Ri/oer  Lwinber  Co.  v.  Tmll  at\d 
others,  2  B.C.R.  237;    1  M.M.C.  64. 


3.  Water  record.] — No  one  has  a  status 
to  complain  about  the  diversion  ox  misuse 
of  water  _  by  the  holder  of  a  water  record 
unless  he  himself  holds  such  a  record  under 
the  Water  Clauses  Consolidation  Act,  which 
is  an  exclusive"  code  on  the  subject  of  water 
rights,  and  the  right  to  a  flow  of  water  is 
vested  either  in  the  Crown  or  in  the  holder 
of  such  a  record.  Spruce  Creek  Power 
Company,  Limited  V.  Muvrhead,  2  M.M.C. 
158;    11  B.C.R.  68. 

4.  Locus    standi    to    attack   record.] — 

No  one  has  any  locus  standi  to  attack  a 
water  record  who  has  not  acquired  one 
himself,  or  who  has  not  what  is  equivalent 
to  one  under  the  Act.  A  right  to  water 
under  sec.  29  of  the  Water  Clauses  Con- 
solidation Act,  as  amended  in  1904,  c.  56, 
confers  such  a  right.  Brown  v.  Bpruce 
Creelc  Power  Co.,  11  B.C.R.  243;  2  M.M.C. 
254. 

5.  Insufficient  water.] — ^Where  there  is 
not  sufficient  water  in  a  stream  to  satisfy 
the  number  of  inches  granted  to  various 
record  holders,  the  holder  of  a  prior  record 
is  entitled  to  take  water  to  the  full  amount 
thereof  before  the  holder  of-  a  subsequent 
record  can  take  any.  Campbell  v.  Brownlee, 
2  M.M.C.  571. 


2.  How  Acquired  and  Lost. 

1 .  Enjoyment  of  rights  under  —  Sub- 
sequent attack  on,  for  failure  to  comply 
with  statutory  notices.] — Where  water 
rights  have  been  enjoyed  under  an  alleged 
water  record,  and  such  rights  are  subse- 
quently attacked,  in  an  action  for  damages, 
on  the  ground  that  the  statutory  notices 
and  conditions  had  not  been  complied 
with:^-Held,   that   error   in  these  matters 

^ould  not  be  taken  a,dvantage  of  long  after- 
wards, at  a  trial,  but  should  be  raised  within 
a  reasonable  time  by  prohibition  or  cer- 
tiorari. Ca/rson  v.  Martley,  1  B.C.R.,  Pt. 
II.,  281;    20  S.C.R.  634.     ' 

2.  Joint  record — ^Application  —  Notice 
^— Duty  of  Gold  Comnjissioner.]  — Water 
records  under  the  Water  Clauses  Act  may  be 
held  jointly.  If  an  applicant  asks  for  more 
in  his  notice  than  he  is  entitled  to,  that 
does  not  invalidate  his  notice;  it  is  valid 
for  that  which  he  is  entitled  to,  and  it  i^. 
the  duty  of  the  Gold  Commissioner  to  adju- 
dicate upon  and  not  reject  the  application. 
Semble,  a  supply  of  water  for  fire  purposes 
may  be  necessary  as  being  directly  con- 
nected with  the  working  of  a  mine  or  inoi- 
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dent  thereto.     Be  Water  Gla/ases  GonsoU- 
dation  Aet,  8  B.C.R.  214;    1  M.M.C.  460. 

3.  Water  Clauseis  Consolidation  Act — 
Notice — "In  the  office" — Conflicting  and 
concurrent     applications' —  Evidence     and 

procedure.]— Where  an  application  for  a 
rteQord  of  water  for  mining  purposes  is  pend- 
ing before  a  Gold  Commissioner,  an  appli- 
cation for  a  record  of  the  same  water  for 
domestic,  mechanical  and  industrial  pur- 
poses should  riot  be  adjudicated  upon  by 
an  Assistant  Commissioner  of  Lands  and 
Works  without  express  notice  to  the  appli- 
cants before  the  Gold  Commissioner.  A 
water  notice  posted  on  a  board  used  for 
such  notices,  in  a  hall  leading  to  the  rooms 
occupied  by  the  Commissioner  and  his  staff, 
is  posted  in  the  oflSce  of  the  Commissioner 
within  the  meaning  of  sec.  9  of  the  Water 
Clauses  Consolidation  Act.  Where  an  appli- 
cation is  not  contested  the  Commissioner 
need  not  take  evidence,  but  whei-e  it  is  con- 
,  tested  he  should  have  the  evidence  taken  in 
shorthand.'  War  Eagle,  etc.,  Gp.  v,  British 
•  Columbia  Southern  Rmhvay  Co.,  8  B.C.R. 
374;    1  M.M.C.  422. 

4.  Lapse  of  record  by  abandonment  of 
pre-emption  claims.]  — ^  Where  holders  of 
separate  pre-emption  records,  with  the  object 
of  vepting  their  respective  pre-emptions  in 
themselves  as  partners,  surrendered  the 
separate  pre-emptions  to  the  Crown,  and,  on 
the  same  day,  relocated  the  same  areas  as 

'  partners,'  obtaining  ^  record  in  their  joint 
names,  the  joint  water  record  previously 
granted  to  them  as  partners  in  connection 
^ith  their  separate  pre-emption  claims  can- 
not be  considered  as  having  been  abandoned. 
The  effect  of  the,  transaction  caused  the 
areas  to  become  unoccupied  land  of  ^  the 
Crown,  and  upon  their  re-location,  the  water 
record  in  connection  therewith  continued  to 
subsist  as  a  right  appurtenant  to  the  joint 
pre-emption  claim.  Eastern  ■  Townships 
Bank  v.  Vaughcm,  13  B.O.R.  7,7;  41  S.C.R. 
286.  , 

5.  Notices.] — ^The  provisions  of  sec.  45 
of  the  Land  Ordinance,  1865,  with  regard  to 
notices  are  directory  only,  and  even  were 
they  imperative,  a  grantee  of  watet  who  has 
used  the  water  granted  for  several  years 
would  not  be  required,  in  an  action  for  dam- 
ages caused  by  interference  with  such  user, 
to  prove  that  he  gave  the  notices  required 
by  that  section,  as.  it  would  be  presumed 
that  the  same  were  given  before  the  grant 
was  recorded.  Martley  v.  Owrson,  1  B.C.R., 
Pt.  II.,  189,  281 ;    20  S.G.vl.  634. 


B.  Applications. 
1.  In  General. 


1.  Powers  of  Gold  Commissioner — 
Under  Water  Clauses  Consolidation  Act-^- 
Water  record.] — ^Where  an  application  for 
a  record  of  water  for  mining  purposes  is 
pending  before  a  Gold  Commissioner,  an 
application,  for  a  record  of  the  same  water 
for  domestic,  mechanical  and  industrial  pur- 
poses should-  not-  be  adjudicated  upoii  by 
an  Assistant  Commissioner  of  Lands  and 
Works  without  express  notice  to  the  appli-  , 
cants  before  the  Gold  Commissioner.  A  , ' 
water  notice  p6st6d  on  a_board  usually  used 
for  such  notices,  in  a  hall  leading  to  the 
rooms  occupied  by  the  Commissioner  and  his-' 
sjiafl,  is  posted  in  the  ofBoe  of  the  Commis- 
sioner within  the  meaning  of  sec.  9  of  the 
Water  Clauses  Consolidation  Act.~  Where 
an  application  is  not  contested,  the  Commis-^ 
/sioner  need'  not  take  evidence,  but  where  it 
is  contested  he  should  have  the  evidence 
taken  in  shorthand.  Wa/r  Eagle  Gonsoli- 
dated  Mining  and  Developmeft  Co.,  Ltd.  v. 
British  Columbia  Southern  Bailway  Go.,  8 
B.C.R.  374;    J  M.M.C.  422. 

2.  Powers  of  —  Under  Water  Clauses 
Consolidation  Act  —  Water  record.]  — 
Where  two  officials  are  called  upon  to  exer- 
cise their  ^  functions  in  regard  to  applica- 
tion for  water  rights  in  respect  of  the  same 
water,  the  official  who  is  determining  the 
latter  application  should  stay  his  hand 
until  the  final  result  of  the  prior  applica- 
tion  before  another  ofljoial  is  known.  War - 
Eagle  Consolidated  Mining  and  Development 
Co.,  Ltd.  V.  British  Colum,bia  Southern  Bail- 
way  Co.,  8  B.C.R.  381;    1  M.M.C.  465. 

3.  Liiyman.] — ^A  layman  is  a  lease  holder 
and  may  apply  for  a  water  record,  which 
is  appurtenant  to  the  mine  and  not  to  the 
miner.      Brown  y.  Spruce  Creek  Power  Co.,  ', 
11  B.C.R.  243;    2  M.M.C.  254. 

4.  Joint  application.]  —  Individual 
miners  working  on  the  same  creek  who  have 
statutory  rights  in  the  same  water  may 
join  in  an  application  for  a  record,  or  to 
reduce  or  modify  an  existing  record  which 
is  being  misused  to  their  disadvantage,  and 

on  such  application  the  Gold  Commissioner  * 

may  make  such  adjudication  as  seems  to 
him  just-  and  unless  those  interested  who 
participated  in  or  properly  had  notice  of 
the  proceedings  appeal  from  his  decision  in 
the  suirimary  way  provided  by  sec.  36,  they 
are  bound  by  it.     Ibid. 

5.  Powers  of  Gold  Commissioner — 
Under  Water  Clauses  Consolidation  Act — 
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Water  record.]— Water  records  under  Part 
n.  of  the  Water  Clauses  Consolidation  Act 
may  be  held  jointly.  Mine  owners,  in  their 
notice  of  application  to  the  Gold  Commis- 
sioner for  water "  records,  included  in  their 
notice,  among  the  purposes  for  which  the 

■  water  was  required,  a  purpose  not  author- 
ized by  sec.  10  of  the  Act,  i.e.,  "domestic 
and  fire  purposes."  At  the  hearing  before 
the  Gold  Commissioner,  applicants  requested 
him  to  deal  with  the  application  as  one  for 
mining  purposes  only,  but  he  refused  the 

.  request  and  dismissed  the  application.  On 
appeal,  the  trial  judge  held  that  the  Gold 
Commissioner  was  not  justified  merely  on 
this  groimd  in  refusing  to  exercise  his 
powers,  and  he  referred  the  matter  back  for 
re-hearing,  and  his  decision  was  affirmed  by 
the  Full  Court.-  Quaere,  whether  a  supply 
of  water  for  fire  purposes  would  be  neces- 
sary as  being  directly  connected  with  the 
working  of  a  mine  or  incidental  thereto. 
Centre  Star  Minmg  Go.  v.  British  Golutnbia 
Southern  Railway  Co.,  8  B.C.E..  214;  1 
M.M.C.  460. 

6.  Jurisdiction  of  assistant  commis- 
sioner.] —  The  defendant  Company,  which 
held  a  record  for  25,000  inches  of  water  out 
of  the  St.  Mary's  River,  granted  on  the  8th 

^  of  May,  1906,  applied,,  imder  sec.  27  of  the 
Water  Clauses  Consolidation  Act,  1897,  to 
the  Assistant  Commissioner  at  Cranbrook 
to  change  the  point  of  diversion.  This  was 
opposed  by  the  plaintiff  Company,  who  held 
a  record,  granted- on  the  20th  of  October, 
1906,  for  5,000  inches  of  water  out  of  the 
St.  Mary's  River  at  the  new  point  of  diver- 
sion applied  for  by  the  defendant  Company. 
The  Commissioner  decided  that  he  had  juris- 
diction under  sec.  27,  but  upon  it  appearing 
that  the  defendant  Company  had  taken  cer- 
tain proceedings  under  see.  84,  et  seq.,  to 
have  their  undertaking  approved  by  the 
liieutenant-6overnor-in-Council,  the  Commis- 
sioner ruled  that  his  jurisdiction  was  voided 
by  these  proceedings.  They  appealed  under 
sec.  36  and  afterwards  withdrew,  and  they 

'  also  withdrew  their  application  to  the  Lieu- 
tenant-Governor-in-Council,  and  secured  an 
appointment  from  the  Gold  Commissioner  to 
proceed  again  with  the  application  for  a 
change  of  point  of  diversion.  On  motion  by 
the  plaintiff  Company  for  prohibition : — 
Held,  that  the  Commissioner  had  jurisdic- 
tion to  entertain  the  application.  Gran- 
brook  JPower  Company  v. '  East  Kootenay 
Power  Company,  13  B.C.R.  275. 


',  2.  Applications  Pending  under  Repealed 
Acts. 

Acquisition  of  right.] — Sec.  329  of  the 
Water  Act,  1909,  enacts  that  any  applica- 
tions under  any  former  Act  not  completed 
at  the  time  of  the  passing  of  the  said  Act 
may  be  continued  to  completion  under  such 
former  Act,  or  under  the  Water  Act,  1909, 
as  the  applicant  may  elect.  Sec.  333  repeals 
the  Water  Clauses  Consolidation  Act,  1897, 
saving,  inter  alia,  the  right  to  complete  any 
pending  application  thereunder: — Held, that 
the  appellants  here  having- acquired  a  right 
under  the  Water  Clauses  Consolidation  Act, 
1897,  but  that  right  not  having  been  deter- 
mined before  the  repeal  of  the  Act  by  the 
Water  Act,  1909,  and  they  having  elected, 
under  the  provisions  of,  the  new  Act,  to  con- 
tinue their  application  to  completion  uader 
the  old  Act,  they  were  entitled  to  do  so. 
McLean  v.  North  Pacific  Lumber  Co.,  IS 
B.C.R.   148. 


G.  Records  and  Licenses  Un^r. 

1.  Consolidation — Amendment.] — ^Where 
a  company  holds  distinct  water  records 
acquired  from  different  owners,  they  cannot 
be  consolidated.  Where  a  power  '  company 
has  obtained  a  certificate  from  the  Lieu- 
tenant-Governor-in-Coimcil  approving  its 
specified  purposes,  /one  of  which  is  to  alter 
the  point  of  diversion  of  its  water,  it  is 
entitled  to  have  its  water  record  amended, 
without  the  imposition  of  terms,  to  cover 
the  alteration.  In  re  Water  Clauses  Con- 
solidation Act  and  Rossland  Power  Co., 
Limited,  Id  B.C.R.  356;    2  M.M.C.  135. 

2.  Lieuteneint-Govemoi^] — ^The  Lieuten- 
ant-GiOvernor-in-Council    has    no    power    to 

,grant  a  water  record.  Granbrooh  Electric 
lAght  Go.  v.  East  Kootenay,  etc.,  Co.,  2 
M.M:C.  563. 


D.  Right  to  Apply. 

Riparian  owners.] — Under  sec.  44  of  the 
Land  Ordinance,  1865,  any  cultivator  of 
land  could  obtain  a  grant  of  water,  whether 
he  were  a  riparian  owner  or  not.  Hartley 
V.  Owrson,  1  B.C.R.,  Pt.  II.,  189,  281;  20 
S.C.R.  634. 


E.  VnOccupied  Water. 

Riparian    owners.]   —  Under  the  Land 
Ordinance,  1865,  waters  may  be  unoccupied 
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even  though  there  be  a  riparian  owner  on 
part  of  them.  Martjsy  v.  Carson,  20  S.G.R. 
634. 

F.  Mining  Pwposes, 

1 .  Gold  Mining  Ordinance  -- —  Natural 
flow^ — License  to  divert.] — Each  company 
had  a  hill  claim,- fronting  on  the  right  bank 
of  Williams'  Creek,  and  dependent  on  its 
water  for  the  means  of  mining  it.  The 
B.  N.  Co.,  whose  claim  was  higher  up-stream 
than  the  J.  L.  Co.'s,  turned  nearly  all  tlje 
wa»te!r  of  the  creek  from  its  bed  at  a  point" 
on  the  stream  some  distance  above  their 
claim,  and  conveyed  it  by  a  ditch  to  their 
ground,  thereby  depriving  the  J._  L.  Co.  of 
wate'r  and  obliging  them  to  strip  work.  The 
B.  jN.  Co.  claimed  the  right  to  do  bo,  by 
virtue  of  sec.  36  of  the  Gold  Mining  Ordin- 
ance, which-  entitles  a  miner  to  use  "so  much 
of  the  water  naturally  flowing  through  or 
past  his  claim"  as  may  be  necessary  to  work 
it: — Held,  reversing  the  Gold  Commiasion- 
er's  decision,  that  thes  water  so  used  by  the 
B.  N.  Co;  was  not  "water  naturally  flowing 
through  or  past"  their  claim,  as  its  natural 
flow  had  been  intercepted  and  turned  into  a 
ditch  above  the  claim,  and  that  the  B.  N. 
Co.  had,  therefore,  no  right  to  such  water 
under  sec.  36.  The  J.  L.  Co.,  having  com- 
plied with  Part  X.  of  the  same  Ordinance, 
referring  to"  "ditches,"'  obtained  from  the 
Gold  Commissioner,  in  April,  1882,  a  license 
to  divert  150  inches  of  water  from  the  creek 
at  their  'ditch-head,  which  was  higher 
up-streato  than  both  their  and  the  B.  JT. 
Co.'s  claims,  and  use  it,  by  means  of  their 
ditch,  on  their  grounds  for  mining  purposes, 
for  flve  years.  The  B.  N.  Co.  held  no  simi-  - 
lar  license,  either"' directly  or  derivatively: — 
Held,  that  owners  of  hill  claims  could  only 
acquire  water  privileges  such  as  those 
claimed  in  the  present  action  by  complying 
with  Part.  X.,  and  that  under  the  circum- 
stances stated,  the  J.  L.  Co.  had  an  exclu- 
sive right  to  use  150  inches  of  water, 
according  to  the  terms  of  their  license  and 
by  virtue  of  it,  and  that  the  B.  N.  Co., 
having  no  similar  license,  had  no  right  to 
any  of  the  water  of  Williams'  Creek: — Held, 
also,  that  the^grant  of  a  water  privilege, 
under  Part  X.,  need  not  be  by  deed.  Jenny 
Lind  Co.  v.  Bradley-Nicholson  Co.,  1  B.C.B., 
iPt.  II.,  185;    1  M.M.C.  9. 

2.  Free  miners.] — ^It  was  the  intention 
of  the  Legislatujcp,  by  sec.  29  of  the  Water 
Clauses  Consolidation  Act,  as  enacted  by 
sec.   2   of  c.   56,    1903-4,  to  secure  to  free 


miners,  occupants  of  placer  ground,  whether 
they  hold  as  original  locators  or  as  lease- 
holders, that  continuous  flow  of  water  which 
the  section  specifies.  A  free  miner  having 
obtained  certain  rights  on  one  creek  under 
sec.  29,  does  not  forfeit  them  because  he 
obtains  additional  rights  on  another  creek 
under  another  section.  The  enactment  con- 
tained in  said  c.  56  of  1903-4  shows  a  clear 
intention  to  cut  down  the  rights  of  holders 
of  water  records,  and  to  increase  the  benefits 
accruing  to  the  individual  free  miner  under 
the  Placer  Mining  Act.  Ginaca  and  Moiurot 
V.  The  MoKee  Consolidated  Hydraulic,  lAm- 
vted,  11  B.O.R.  481;    2  M.M.C.  ^88. 

3.  Record  not  appurtenant  to  lease.]  — 
The  plaintiff  Company  was  the  holder  of  a 
mining  lease  acquired  in  1890,  and  after 
two  renewals  was  finally  renewed  in  1905 
foj  20  years;  a  water  record  was  issued  for 
1,000  inches  of  water  for  use  on  the  mining 
ground  so  leased  in  1897,  which  was  to- con- 
tinue in  force  for  five  years.  This  record 
was  never  renewed.  The  defendant  claimed 
the  water  by  virtue  of  a  water  record 
obtained, by  him  subsequent  to  the  issue  of 
the  water  record  of  1897.  In  a  dispute  as 
to  the  right  of  user  of  the  water  in  ques- 
tidn: — Held,  that  the  plaintiff's  lease  did 
not  in  itself  carry  the  rrght  ta  water,  and 
the  water  record  of  1897,  not  having  been 
renewed,  expired  at  the  end  of  the  period 
for  which  it  was  originally  issued.  Light- 
ning Greek  Mining  Company  v.  Hopp,  19 
B.C.11.  586. 

G.  Ditches. 

Ditch  under  Land  Act,  1888 — ^Running 
through  United  States  territory.] — "She  fact 
that  a  ditch  constructed  in  intended  com- 
pliance with  the  provisions, of  sec.  41  of  the 
Land  Act  (C.S.B.C,  1888)  runs  partly 
through  United  States  territory  does  not  of 
itself  prevent  the  ditch  from  being  a  good 
ditch  within  the  meaning  of  the  Act: — Held, 
that  the  plaintiff's  water  record  was  valid. 
Covert  V.  Pettijohn,  9  B.C.R.  118. 

H.  Power  Companies. 

1.  Alteration  of  points  of.] — ^When  a 
power  company  has  submitted  the  docu- 
ments specified  in  seci  85  to  the  Lieutenant- 
Govemor'in-Council,  one  of  the  purposes  set- 
forth  in  the  documents  being  "to  alter  the 
points  of  diversion  mentioned  in  water 
records  purchased  by  the  company,  and 
when  a  certificate  has  duly  issued,  under  sec. 
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87,  approving  the  proposed  undertaking,  the 
power  company  is  entitled,  under  sec.  89,  to 
have  the  said  record  amended,  and  is  not 
bound  to  give  fresh  notices  or  submit  to 
such  terms  as  the  Commissioner  might 
impose,  in  ordinary  cases,  under  sec.  27.  In 
re  Bossland  Power  Go.,  10  B.C.R.  356;  2 
M.M.G.  135. 

2.  Consolidation  of  records. ]— Where  a 
company  holds  distinct  records  acquired 
from  different  owners,  they  cannot  be  con- 
solidated. In  re  Hossland  Power  Co.,  10 
BiC.K.  356;    2  M.M.C.  135. 


I.  Jurisdiction  Under. 

1.  County  Court.] — ^The  County  Court 
has ,  jurisdiction  over  water  rights   appur- 

~tenant  to  placer  claims.  Though  such  juris- 
diction is  concurrent  with  that  of  the 
Supreme  Court,  it  is  not  pusted  by  the  mere 
fact  that  an  action  was  begun  in  the 
Supreme  Court  by  the  same  parties  respect- 
ing the  same  subject-matter  before  i^  was 
begun  in  the  County  Court,  and  if  no 
objection  is  taken,  it  will  continue  to  exer- 
cise its  jurisdiction.  If  objection  is  taken, 
the  proper  course  is  to  apply  to  stay  one  of 
the  actions,  and  it  depends  upon  the  circum- 
stances which  one  will  be  stayed.  It  is  too 
late  to  object  to  the  jurisdiction  after  judg- 
ment. Broion  V  Spruce  Greek  Power^Gom- 
pany,  Limited,  11  B.C.R.  243;   2  M.M.C.  254. 

2.  County  Court.] — The  County  Court 
in  its  mining  jurisdiction  has  power  to  deal 
with  actions  respecting  the  disturbance  of 
water  rights  appurtenant  to  mining  prop- 
erty. Spruce  GreeJc  Power  Gompany,  Lim- 
ited V.  Muirhead,  11  B.C.R.  68;  2  M.M.C. 
158. 

J.  Board  of  Investigation. 
Powers  of.]^The  powers  of  the  board 
of  investigation  under  the  Water  Act  do 
not  include  jurisdiction  to  determine  the 
existence  or  extent  of  an  easement  to  the 
use  of  water.  In  re  Evans  and  McLay,  18 
B.C.R.  191. 


K.  Officials  Under. 
1.  Powers  and  Duties  of. 
1.  Gold  Commissioner — ^Application  for 
record  pending  before— Adjudication  of 
similar  application  by  Assistant  Commis- 
sioner.] —  Where  an  application  for  a 
record  of  water  for  mining  purposes  is  pend- 
ing before  a  sGrold  Commissioner,  an  applica- 


,  tion  for  a  record  of  the  same  water  for 
domestic,  mechanical  and  industrial  pur- 
poses should  not  be  adjudicated  upon  by 
an  Assistant.  Commissioner  of  Lands  and  ■ 
Works  without  express  notice  to  the  appli- 
cants before  the  Gold  Commissioner.  Where 
an  application  is  not  contested  the  Commis- 
sioner need  not  take  evidence,  but  where"  it 
is  contested  he  should  have  the  evidence 
taken  in  shorthand.  War  Eagle  Consoli- 
dated Mining  amd  Development  Go.,  Ltd. 
v.  British  Golumbia  Southern  Railway  Co., 
8  B.C.R.  374;    1  M.M.C.  422. 

2.  Similar  applications  for  same  water 
— Official  should  stay  his  hand  who  is 
determining  the  later  application.] — 
Where  two  different  o£Scials  are  called  upon 
to  exercise  their  functions  in  regard  to 
applications  for  water  rights  in  respect  of 
the  same  water,  the  official  who  is  determin- 
ing the  later  apjtlication  should  stay  his 
hand  unt^l  the  final  result  of  the  prior 
application  before  another  official  is  known. 
War  Eagle  Consolidated  Mining  and  Devel- 
opment Go.,  Ltd.  V.  British  Columiia  South- 
ern Railway  Go.,  8  B.C.R.  381;  1  M.M.C. 
465. 

3.  Inclusion  of  purpose  not  authorized.] 
— ^Mine  owners,  in  their  notice  of  applica- 
tion to  the  Gold  Commissioner  for  water 
records,  included  in  their  notice,  among  the 
purposes  for  which  the  water  was  required, 
a  purpose  not  authorized  by  see.  10  of  the 
Act,  i.e.,  "domestic  and  fire  purposes."  At 
the  hearing  before  the  Gold  Commissioner, 
applicants  requested  him  to  deal  with  the 
application  as  one  for  mining  purposes  only, 
but  he  refused  the  request  and  dismissed  the 
application..  On  appeal: — ^Held,  that  the 
Gold  Commissioner  was  not  justified  merely 
on  this  ground  in  refusing  to,  exercise  his 
powers.  Centre  Sta/r  Mining  Go.  v.  British 
Golumbia  Southern  Railway  Co.,  8  B.C.R. 
214;     1   M.M.C.  460. 

4.,  Functus  officio.]  —  A  Commissioner, 
prior  to  the  passage  of  the  amendment  of 
1905, ,  having  adjudicated  upon  an  applica- 
tion for  a  record,  and  having  made  the 
appropriate  entry,  is  functus  officio,  and  has 
no  power  to  amend  such  record.  Any  such 
amendment,  being  a  nullity,  cannot  be 
reviewed  in  any  proceedings  under  sec.  36. 
Wallace  v.  Flewin,  11  B.C.R.  354. 

5.  Rossland  Water  and  Light  Company 
Act — Povrers  of  Commissioner  in  conflict 
with  rights  conferred  by.] — ^Under  see.  11 
of  the  Rossland  Water  and  Light  Company 
Incorporation  Act,   1896,  the  rights  of  the 
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City  of  Kossland,  which  purchased  the 
water  works  system  of  the  company,  to  the 
waters  of'Stoney  Creek  are  paramount  but 
noj  exclusive,  and  the  Gold  Commissioner 
has  jurisdiction  to  adjudicate  on  an  appli' 
cation  under  sec.'  18  of  the  Water  Clauses 
Consolidation  Act  for  an  interim  record  of 
the  surplus  water  notused  by  the  City.  In 
re  Water  Clauses  ConsoUdation  Act.  Centre 
Star  Mining  Company,  Limited  v.  Corpora- 
tion of  the  City  of  Bosstfmd,  9  B.C.K.  403. 
6.  Diversion.]  —  A '  Commissioner  has 
power  to  entertain  an  application  to  change 
the  point  of  diversion  flxed  by  the  water 
record  of  a  power  company.  Granbrook 
Electric  Light  Co.  v.  East  Kootenay  Power 
cmd  Light  Co.,  2  M.M.C.  563. 


2.  Adjudication  by. 

Reasons  for  decisionH  —  U  the  action 
taken  by  the  Gold  Commissioner  is  right,  it 
is  not  affected  because  he  assigned  the  wr/}ng 
reasons  for  it  or  relied  on  one  section 
instead  of  on  another  which  in  fact  author- 
ized his  action.  Brovm  v.  Bpruce  Creek 
Power  Co.,  11  B.C.R.  243;    2  M.M.C.  254. 


L.  A^peais  Under. 

1.  Who  may  appeal.] — ^Anyone  affected 
by  a  decision  appealed  from  under  sec.  36 
of  the  Water  Clauses  Consolidation  Act'  may 
be  let  in  on  the  hearing  of  the  appeal,  even 
though  the  month  for  giving  notice  of  appeal 
has  expired.  Such  person  may  make  his 
application  on  the  hearing  of  appellant's 
motion  for  directions.  In  re  Waters  Con- 
soUdation Act,  8  B.C.R.  17 ;    1  M.M.C.  421. 

2.  Hearing  de  novo.] — Sec.  36  of  the 
W^a-teT  Clauses  Consolidation  Act,  1897, 
R.S.B.C,  c.  190,  provides,  that  any  person 
affected  by  any  decision  of  a  Commissioner 
or  Gold  Comaissioner  imder  the  Act,  may 
appeal  therefromi  to  the  Supreme  or  County 
Court  in  a  summary  manner  by  filing  a  peti- 
tion pursuant  to  the  procedure  prescribed  in 
the  section  :r — Held,  that  a  hearing  so  had 
is  a  trial  de  novo  and  that  the  judge  is 
bound  to  go  fully  into  the  merits  of  the 
application,  as  he  must  make  such  order  in 
relation  to  the  matters  dealt  with  in  the 
decision  appealed  from,  and  respecting,  the 
rights  of  all  parties  in  interest  and  affected 
by  the  decision  appealed  from,  whether 
named  in  the  petition  or  not,  as  he  deems 
just.       East    Kootenay    Power    and    Light 


Vompimy,    Limited    v.    Cranbrook    Electric 
Company,  Limited,  14  B.C.R.  266. 

3.  Hearing  de  novo,  ]^— The  appeal  linder 
sec.  36  of  the  Water  Clauses  Consolidation 
Act  from  the  decision  of  the  Gold  Commis- 
sioner is  a  trial  dfe  novo.  Boss  v.  Thomp- 
son, 10  B.C.R.  177. 

4.  Hearing  de  novo.] — The  right  of 
appeal  given  by  sec.  36  ofHhe  Water  Clauses 
Consolidation  Act  is  in  effect  a  right  to  a 
re-tfial  before  a  judge  of  the  County  Court 
or  a  judge  of  the  Supreme  Court;  and  the 
appropriate  method  of  dealing  with  ques- 
tions of  fact  on  that  appeal  is  by  examina- 
tion and  cross-examination  of  witnesses 
viva  voce.  Wallace  v.  Flewin,  11  B.C.R. 
328;    2  M.M.C.  283. 

5.  Inherent  jurisdiction.]— Sec.  36  of 
the  Act  does  not  contain  an  exhaustive  code 
of  procedure,  and  the  Supreme  Court,  having 
once  become  seized  of  the  matter,  has  inher- 
ent jurisdiction  to  bring  the  appeal  to  hear- 
ing and  disposition.      Ibid. 

6.  Time  for  appealing.] — ^In  a  proceed- 
ing under, the  Water  Clauses  Consolidation 
Act,  1897,  before  the  County  Court  judge, 
on  appeal  from  the  Water  Commissioner, 
the  respondents  objected,  inter  alia,  to  the 
jurisdiction  of  the  learned  County  Court 
judge,  who  overruled  the  objection  and'pro- 
oeeded  with  the  hearing,  t-eserving  his 
decision  on  the  petition- generally.  Respond- 
ents appealed"  within  the  21  days  given  in  sec. 
39  as  the  time  within  which  an  appeal  must 
be  taken  frouT  the  decision  of  any  Supreme 
or  County  Court  judge  in  any  proceedings 
under  the  Act: — Held,  by  the  Full  Court, 
that  the  term  "decision"  as  used  in  sec.  39. 
means  final  disposition  of.  the  whole  case 
before,  the  judgfe,  on  appeal  frojn  the  Water 
Commissioner.  Bole  v.  Roe  and  Aber- 
nethy,  13  B.C.R.  215. 

7.  Appeal — Right   to — ^Party   interested 
— ^Who  is  within  Rivers  and  Streams  Act,   . 
sec.    12.] — Sec.    12    of    the    Rivers    ai^d 
Streams  Act  provides  that  if  a  "party  inter- 
ested" is  dissatisfied  with  the  judgment  of  ." 
the   Coimty   judge   he   may   appeal   to   the 
Supreme  Court: — Held,  that  "party  inter-- 
ested"  means  one  who  was  a  party  to  the 
proceedings  before  the  judge  appealed  from^"*  ■ 
In  re  Smith,  9  B.C.R.  329. 


M.  Practice, 

Change  of  venue.] — A  motion  to  the 
Court  to  change  the-^enue  of  the  hearing  of 
an    appeal    is    properly    made    in    Victoria 
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though  the  petition  has  been  filed  in  the 
Vancouver  Registry.  Wallace  v.  Plemn,  2 
M.M.C.  283. 

III.  Special  Acts. 
A.  Bsquimalt  Waterworks  Act. 

Unrecorded  water.]  —  By  the  Water 
Clauses  Consolidation  Act,  1897,  sec.  4,  the 
right  to  the  use  of  all  imrecorded  water  in 
any  river,  lake  or  stream  is  declared,  sub- 
ject to  a  proviso  in  favour  of  existing  legal 
rights,  to  be  vested  in  the  Crown  in  right 
of  the  Province.  Unrecorded  water,  by  the 
interpretation  clause  (sec.  2),  includes  all 
water  not  held  for  the  time  being  under 
special  grant  by  public  or  private  Act.  In 
an  action  by  the  Corporation  of  the  City  of 
yictoria  claiming  to  appropriate  for  the 
purpose  of  ^;he  municipality  certain  waters 
described  as  flowing  from  two  different 
sources,  Coldstream  River  and  Niagara 
Creek,  as  being  unrecorded  water  and  liable 
to  be  recorded  in  its  favour  unde;:  the  said 
Act,  it  appeared  that  the  waters  so  claimed 
had,  under  the  Esquimalt  Waterworks  Act, 
1885,  and  the  Extension  Act,  1892,  vested 
in  the  company  by  force  of  sec.  10  of  the 
former  Act,  subject  to  a  perpetual  and  oner- 
ous obligation  imposed  by  sec.  10  of  the 
Extension  Act  of  supplying  water  to  the 
corporation  if  required  after  notice  and  in 
large  quantity;  that  ^considerable  outlay 
had  been  incurred  by  the  company  in  storing 
and  conveying  the  water  in  suit  with  a 
view  of  meeting  such  obligations;  and  that 
without  the  waters  in  suit  they  would  be 
unable  to  meet  it: — Held;  that  the  com- 
pany's Acts  of  1885  and,  1892  are  private 
Acts  in  the  sense  that  they  confer  special 
rights  and  impose  special  obligations  upon 
them  for  special  purposes;  that  the  Act  of 
1897  did  not  apply  to  the  company;  that  it 
was  a  -subsequent  general  statute,  and  could 
not  be  intended  to  interfere  with  rights 
granted  by  special  legislation  to  an  extent 
which  prevented  the  fulfillment  of  the 
statutory  obligations  imposed  thereby;  that 
under  the  true  construction  of  sec.  2  of  the 
Act  of  1887  the  waters  in  suit,  having  been 
granted  to  the  company  by  special  legisla- 
tion, were  not  unrecorded  within  its  mean- 
ing; and. that  the  plain  intention  of  the  pro- 
viso to  sec.  4  was  to  preserve  any  right  of 
diversion  or  appropriation  existing  under 
any  Act  already  passed.  Esquimalt  Water- 
works Co.  V.  The  Corporation  of  the  City  of 
Victoria,.  12  B.C.R.  302;  2  M.M.G.  480; 
1907,  A.C.  499. 


B.  RossUmd  Water  and  Light  Company 
Incorporation  Act. 

Paramount  but  not  exclusive  rights.] — 

Under  sec.  11  of  the  Act,  the  rights  of  the 
City  of^  Rossland,  which  purchased  the 
waterworks  system  of  the  company,  to  the 
waters  of  Stoney  Creek  are  paramount  but 
not  exclusive,  and  the  Gold  Commissioner 
has  jurisdiction  to  adjudicate  on  an  appli- 
cation under  sec.  18  of  the  Water  Clauses 
Act  for  an  interim  record  of  the  surplus 
water  not  used  by  the  City.  Centre  Star 
Mining  Co.  v.  City  of  Rossland,  2  M.M.C. 
27;    9  B.C.R.  403. 


C.  Sandon  Water  Worhs  and  Light  Company 
Act. 

Authority  of  Lieutenemt-GoTemor  a 
condition  precedent.] — By  sec.  9  of  the 
Sandon  Water  Works  and  Light  Company 
Act  (B.C.  Stat.  1896,  c.  62),  the  company 
was  authorized  to  divert  water  from  certain 
creeks  and  to  use  so  much  of  the  water  of 
the  creeks  as  the  Lieutenant-Governor-in- 
Council  might  allow,  with  power  to  con- 
struct such  works  as  might  be  necessary  for 
making  the  water  powers  available,  but  the 
powers  were  not  to  be  exercised  until  the 
plans  and  sites  of  the  works  had  been 
approved  by  the  Lieutenant-GrOvernor-in- 
Coxmcil.  The)  company  got  thfeir  plans  and 
sites  approved,  and  proceeded  with  the  con- 
structroji  of  a  tank  and  a  flume  on  plaintiffs' 
lands  for  the  purpose  of  diverting  water: — 
Held,  that  the  authority  of  the  Lieutenant- , 
Governor-in-Couneil  to  divert  was  a  condi- 
tion precedent  to  the  company's  right  to 
interfere  with  the  plaintiffs'  soil,  and  that 
plaintiffs  were  entitled  to  damages  and  a 
mandatory  injunction.  Mere  submission  to 
an  injury,  such  as  the  erection  of  a  building 
by  another  on  one's  land,  for  any  time  short 
of  the  period  limited  by  statute  for  the 
enforcement  of  the  right  of  action,  cannot 
take  away  such  right;  to  amount  to  laches 
raising  equities  against  the  person  on  whose 
land  the  erection  was  placed  there  must 
have  been  some  equivocal  conduct  on  his 
part  inducing  the  expenditure  by  the  person 
erecting  it.  The  Byron  N.  White  Co.  v. 
The  Sandon  Water  Works  and  Light  Co., 
Ltd.,  10  B.C.R.  361;  2  M.M.C.  240;  35 
S.C.R.  309. 

rV.   EXPEOPEIATION. 

Municipal    corporation.]  —  A   municipal 

corporation     which     has     obtained     water 
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records  under  the  Water  Act  must  proceed 
under  that  Act  to  expropriate  land  required 
for  a  waterworks  system,  and  not  under  the 
Municipal  Act.  Lewis  v.  MiinipipaUty  of 
Delta,  16  B.C.R.  228. 

jSfee\  Mines  and  Minerals. 


WAY. 

See  Easement. 

See  Highway. 

See  Mttnicipal  Cokpoeation. 
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I.  Testamentaby  Capacity,  1019. 
A.  Undue  mfluenoe,  1019. 
II.  Attestation,  1021. 
III.  Revocation,  1022. 
IV.  Consteuction,  1022. 

A.  In  general,  1022. 

B.  Devisees  a^d  legatees,  1022. 

1.  Wife,  1022.      , 

2.  Distribution  per  stirpes  or  per 

capita,  1024. 

C.  Tested    and    contingent    interests, 

1024. 

D.  What     may     be     devised     and 

bequeathed,  1025. 

1.  What  interest  passes,  1025. 

2.  Rule  in  Shelly's  Case,  1026. 
V.  Specific  Legacies,  1026. 

VI.  Advancement,  1026. 
VII.  Conditions,  1027. 
VIII.  Chabge  or  Legacy,  1027. 

IX.    CUMITLATIVE  LEGACIES,    1027. 

X.  CoNELiCT  OF  Laws,  1028. 


I.  Testamentary  Capacity. 
A.  Undue  influence. 

1.  Burden  of  proof.] — ^In  order  to  set 
aside  a  will  on  the  ground  that  its'execution 
was  obtained  by  undue  influence  on  the  mind 
of  the  testator,  it  is  not  sufficiisnt  to  show 
that  the  circumstances  attending  the  execu- 
tion are  consistent  with- the  hypothesis  that 
it  was  so  obtained.  It  must  be  shown  that 
they  are  inconsistent  with  a  contrary  hypo- 
thesis.    Adams  v.  McBeath,  27  S.C.R.  13. 

2.  Instrument  instructed  by  legatee — 
Onus  of  proof — Undue  influence — ^Testa- 
mentary capacity.]  —  Testator  was  a 
bachelor  of  84.    He  had  always  been  of  care- 


ful--habits  and  very  determined  mind,  and 
had  accumulated  a:  small  fortune  by  saving. 
He  lived  imattended  in  a  smalt  cottage, 
which  he  owned.  His  only  relatives  were 
abroad..  He  had,  commencing  '13  years 
before  his  death,  carried  on  a  correspon- 
dence with  the  plaintiff,  his  nephew,  who 
lived  in  England,  and  was  in  indigent'cir- 
cumstances,  intimating  an  intention  to  pro- 
vide for  him  by  making  a  will  in  his  favour. 
N6  testamentary:  disposition  in  favour  of 
any  oth^r  relative  was  indicated.  Plaintiff 
obtained  admission  to  a  sailors'  home  in 
England  in  1887,  when  testator- wrote :  "I 
am  glad  you  have  got  into  that  noble  insti- 
tution; it  is  all  you  will  want  for  life." 
Testator,  in  his  subsequent  correspondence, 
made  no  allusion  to  any  intention  to  leave 
the  plaintiff  anything.  Testator  in  1891 
was  found  in  his  cottage  in  a  state  of 
physical  collapse  from  cold,  weakness  and 
neglect,  and  was  taken  to  the  house  of  the 
defendant,  who  was  a  friend  of  lorigx,  stand- 
ing. 5He  died  there  eight  days  afterwards. 
Seven  days  before  his  death  he  made  the  will 
in  question,  leaving  all  his  property  to 
the  defendant,  who,  at  testator's  requestj 
employed  and  instructed  a  solicitor,  who 
drew  the  will  at  his  office.  The  solicitor 
attended  the  testator,  read  the  will  over  to 
him  twice,  and  a,sked  him  if  he  understood 
it  and  wished  to  leave  his  property  to  the 
defendant;  to  which  testator  answfered 
"Yes,"  and  also  asked  if  he  had  power  to 
alter  the  will  afterwards.  The  evidence  of 
the  solicitor  and  oif  the  attending  physician 
was  that  the  testator  was  then  of  testa- 
mentary capacity: — ^Held,  at  the  trial,  that, 
where  a  will  is  instructed  or  procured  by 
the  person  propounding  and  taking  a  bene- 
fit under  it,  the  onus  of  proof  of  its  validity 
is  shifted  upon  that  person,  who  must 
remove  any  suspicion  raised  in  the  mind  of 
the  Court  by  the  surrounding  cireumstancesr 
That  the  facts  in  evidence  (set  out  in  the 
judgment)  had  raised  such  a  suspicion  in 
its  mind,,  which  had  not  been  removed.  On 
appeal: — Held,  that  the  evidence  established 
the  will  as  that  of  a  free  and  capable  testa- 
tor, and  removed  the  case  from  the  region 
of  suspicion.  That  the  conduct  of  the 
defendant  was  not  so  suspicious  as  to  war- 
rant the  litigation,  and  that  costs  should 
not  be  ordered  to  be  paid  out  of  the  estate. 
Adams  v.  McBeath,  3  BJ3.E.  513;  27 
S.C.R.  13. 

3.  Burden   of  proof.] — On  the,  evidence 
in  this  case  it  was  held  that  at  the  time  of 
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making  the  will  in  question  the  testator 
was  mentally  competent.  Forman  and  Heis- 
terman  v.  Ryan,  17  B.O.R,  130. 

4.  Testamentary  capacity  —  Best  evi- 
dence of.] — The  best  evidence  of  testament- 
ary capacity  is  that  which  arises  fjrom 
rational  acts,  and  where  the  testatrix  her- 
self, without  assistance,  drew  up  and  exe- 
cuted a  rational  will,  medical,  evidence  that 
she  was  mentally  incapable  of  so  doing  will 
be  rejeeted.  Where  one  who  benefits  by  a 
will  procures  it  to  be  prepared  without  the 
intervention  of  any  faithworthy  witness,  or 
anyone  capable  of  getting  independent  evi- 
dence as  to  the  testator's  intention  and 
instructions,  it  will  be  regarded  with  sus- 
picion and  its  invalidity  presumed,  and  the 
onus  is  on  the  party  propounding  it  to 
clearly  establish  it.  Where  a  physician 
improperly  gives  a  certificate  as  to  testa- 
mentary incapacity  of  his  patient,'  it  should 
not  on  that  ground  alon^  be  rejeeted  as  evi- 
dence, if  otherwise  admissible,,  but  the  cir- 
cumstances will  affect  the  weight  that 
should  be  attached  thereto.  Observations 
upon  delusions  and  undue  influence: — ^Held, 
on  the  facts,  that  the  will  of  the.  testatrix 
was  valid,  but  that  the  codicil  was  obtained 
by  imdue  influence,  and  probate  thereof  was 
refused.  In  the  unusual  circumstances  the 
Court  made  no  order  as  to  costs.  MeHugh 
V.  Dooley)  10  B.C.E.  537. 


II.  .Attestation,. 

By  person  interested.] — ^The  testatrix  by 
her  will  bequeathed  the  residue  of  her  estate' 
to  trustees  upon  trust,  after  a  life  interest, 
to  pay  and  divide  it  between  two  named 
sisters  equally;  there  was  a  clause  pr'ovid- 
.  ing  that  in  the  event  of  either  sister  dying 
in  the  testatrix's  lifetime  leaving  a  child  or 
children  who  should  survive  the  testatrix, 
and  being  a  son  or  sons  should  attain  the 
age  of  twenty-one  years,  or  being  a  daughter 
or  daughters  should  attain  that  age  or 
marry,  such  child  or  children  should  take 
the  share  which  his,  her  or  their  parent 
would  have  taken  if  such  parent  had  sur- 
vived the  testatrix;  there  then  followed  » 
clause  of  maintenance  and  advancement  for 
the  children  "entitled  in  expectancy."  The 
husband  of  one  of  the  two  named  sisters 
attested  the  will: — Held,  that  as  to  her 
share  there  was  an  intestacy: — ^Held,  also, 
that  as  there  was  a  complete  disposition  of 
the  legal  estate,  and  an  intestacy  only  as  to 
the  beneficial  interest,  the  jus  mariti  of  the 


testatrix^s  surviving  husband  was  excluded, 
and  the  undisposed  of  beneficial  interest  was 
held  in  trust  for  the  next  of  kin.  In  re  Pry, 
18  B.CR.  63. 

III.  Revocation. 

Non  -  production.]  —  The  plaintiff's 
deceased  husband  admittedly  made  a  will  in 
proper  form,  giving  her  all  his  property. 
After  its  execution  he  left  it  with  his  wife 
for  safe  keeping,  she  putting  it  away  in  the 
drawer  of  a  desk  with  her  own  wUl.  Upon 
the  husband's  decease  she  could  not  find  the 
will  where  she  had  left  it,  and  after  diligent 
search  it  could  not  be  produced.  In  an 
action  to  establish  the  will: — Held,  that  the 
presumption  of  revocation  which  arises  on 
the  non-production  of  a  will  may  be  rebutted 
by  evidence  as  to  the  relationship  between 
the  testator  and  his  wife,  his  words  and 
actions  subsequent  to  >the  execution  of  the 
will,  and  any  evidence  which  may  tend  to 
rebut  the  presumption : — Held,  further,  that 
presumption  is  weakened  where  the  testator 
did  not  have  the  custody  of  the  will.  Urnoin 
V.  Unwm,  20  B.C.B.  77.  | 


IV.   CONSTKTJCTION. 

A.  In  General. 

Incorporation.]  —  The  words,  "Will, 
simply  appointing  an  executor,"  written 
immediately  above,  and  appariently  as  part 
of  the  will,  can  be  construed  as  incprporated 
with  it  so  as  to  show  the  intention  of  the 
testator.     In  re  Jerome,  1  B.C.E.,  Pt.  I.,  87. 


B.  Devisees  and  Legatees. 
1.  Wife. 

Alleged      bigamous      marriage.]    —   In 

December,  1873,  the  plaintiff,  Annie  J. 
Marks,  then  aged  21,  was  returning 
from  a  visit  to  Detroit.  Whilst  wait- 
ing at  the  Windsor  depot  she  made 
the  acquaintance  of  the  deceased,  A. 
J.  Marks,  then  a  widower.  After  an 
acquaintance  of  an  hour  or  so,  she  decided 
to  go  with  him  by  train  to  Stratford,  dur- 
ing which  time  the  couple  became  engaged. 
She  did  not  return  to  her  home  in  Kincar- 
dine, but  waited  for  a  few  weeks,  when  she 
received  and  accepted  a  request  from  him  to 
meet  her  at  Brantford.  They  went  thence 
to  Buffalo,  where  she  contended  they  were 
married.    After  a  short  absence  they  returned 
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to  Kincardine,  where  they  kept  house  as 
man  and  wife  until  the  spring  of  1876,  when 
he  sold  the  furniture,  kept  the  proceeds  and 
left  her,  but  returned  in  the  fall  of  1-877. 
During  his  absence' he  did  not  provide  for 
her  support.  He  lived  with  her  until  the 
spring  of  1878,  when  he  left  for  Witmipeg. 
They  apparently  parted  on  friendly  terms; 
she  did  not  request  to  be  taken  with  him; 
they  did  not  correspond  with  each  other; 
she  made  no  demand^for  support  from  him 
and  he  gave  her  none.  In  1895  he  returned 
to  Kincardine,  but  did  not  visit  her,  although 
he  visited  her  mother  and  made  enquiries 
concerning  her.  He  died  in  October,  1904, 
but,  commencing  in  January  of  that  year 
he  opened  a  correspondence  with  her. 
These  letters  were  produced  at  the  trial  by 
Tier.  In  all  of  these  commtmications  he 
addressed  her  as  "Dear  friend"  and  she 
replied  in  the  same  way.  In  1888  she  lived 
with  a  man  named  Frankboner  in  Michigan, 
assumed  his  name  and  went  as  his  wife. 
For  the   purposes   of  this   action   she   had 

'  visited  Buffalo,  but  was  unable  to  discover 
any  record  of  her  marriage.  She  gave  evi- 
dence to  the  qffect  that  no  public  records  of 
marriages  in  Buffalo  were  kept  before  1878. 
She  could  not  trace  the  v?itnesses,-  the 
hotel  where  she  was  married  having  been 
destroyed,  and  the  minister  being  dead. 
She  also  gave  evidence  that  deceased  had 
taken  possession  of  her  marriage  certificate 
in  1878,  but  his  son  swore  that  he  had 
searched  through  all  his  father's  papers  in 
vain  for  the  Certificate,  or  any  evidence  that 
the  plaintiff  had  ever  been  the  wife  of  A.  J. 

,  Marks.  In  November,  1903,  nearly  two 
years  after  his  marfiage  to  the  defendant, 
Susan  Elizabeth  Marks,  deceased  wrote  to 
plaintiff  Annie,  stating  that  he  had  obtained 
her.  address  from  her  sister.  He  then 
addressed  her  as  "Dear  friend,"  and  this 
correspondence  contiflued  until  August,  1904, 
she  sending  in  one  of  the  letters  her  photo- 
graph, with  "A  Frankboner"  written  on  the 
back.  '  In  a  letter  from  the  deceased  to  her 
he  spoke  of  the  time  "you  and  I  were  one" 
at  Tift  House  in  Buffalo.  This  is  the  only 
reference  to  their  former  relations;.  At  the 
trial  plaintiff's  sister  and  cousin  swore  to 
having  seen  the'  paper  supposed  to  be  the 
marriage  certificate,  but  neither  witness 
remembered  the  contents  of  the  document. 
Deceased  married  Susan  in  March,  1902,  at 
Nelson,  B.C.,  prior  to  his  opening  up  cor- 
respondence with  Annie,  and  during  this 
period  he  also,  when  absent,  wrote  to  Susan, 


but  always  addressed  her  as  "My  dear  wife," 
and  signed  himself  "Your  loving  husband." 
He  made  his  will  at  Nelson  on  the  6th  of 
May,  1904,  leaving  to  "my  wife"  $50  per 
month  during  her  lifetime,  payable  out  of 
his  estate.  It  is  on  this  clause  in  the  will 
that  action  was  brought,  it  being  contended 
that  the  marriage  with  Susan  was  a 
bigamous  imion  and  that  the  legacy  ought, 
therefore,  to  go  to  Annie,  who  set  up  her 
alleged  marriage  in  1873: — Held,  that 
there  was  nothing  in  the  evidence  to 
displace  the  presumption  that  the  deceiised 
had  not  committed  bigamy  in  marryiiig 
Susan  in  1902,  and  that  she  was  the  person 
designated  in  the  will  as  "my  wife"  and 
"my  said  wife."  Marks  y.  Marks,  13  B.C.R. 
161;    40  S.CR.  210. 


2.  Distribution  per  Stirpes  or  per  Capita. 

Issue.]— Under  a  bequest  in  favour  of 
certain  persons,  if  living  at  the  testator's 
death,  and  the  issue  of  such  of  them  as 
should  be  then  dead,  "to.be  equally  divided 
between  them,  share  and  share  alike,"  such 
issue  take  per  capita  and  not  per  stirpes. 
In  re  Bossi,  5  B.C.R.  446. 

G.  Vested  and  Contingent  Interests. 

1.  Specific,  devise  subject  to  a  prior 
life  estate — ^Period  of  vesting.] — The  testa- 
tor; after  leaving  his  property  in  trust  for 
his  widow  for  life,  with  remainder  to  his 
children  or  their  issue  in  certain  shares, 
made  certain  .specific  devises  to  his  children, 
to  vest  in  possession  on  the  death  of  his 
widow;  and  the  will  directed  that  in  the 
event  of  the  death  of  any  of  his  children 
without  leaving  lawful  issue,  his,  her  or 
their  share  should  fall  into  residue  and  be 
divided  among  the  survivors  in  the  pro- 
portions named: — ^Held,  that  the  word 
"share"  applied  as  well  to  the  specific 
devises  as  to  the  remainder  expectant  on  the 
widow's  death;  and^  accordingly,  until  the 
specific  bequests  fell  into  possession,  the 
children  -took  no  vested  interest  therein.  In 
re  Finlayslon,  5  B.C.R.  517. 

2.  Legacy — ^Vested  estate.] — Held,  that 
the  following  language  in  a, will:  "I  give, 
devise  and  bequeath, to  such  of  my  wife's 
children  as  are  alive  at  the  time  of  my 
death  all  money  or  moneys  deposited  in  my 
name  in  any  bank  or  banks  in  the  Province 
of-  British  Columbia,  said  money  to  be 
divided  between  each  of  the  said  children 
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share  and  sliare  alike  when  they  shall  attain 
the  age  of  21  years.  Until  such  time  the 
said  money  and  interest  as  aforesaid  is  to 
remain  untouched  except  as  hereinafter  pro- 
vided," created  a  vested  interest  in  the  chil- 
dren, payable  on  their  respectively  attaining 
21  years  of  age.  Re  George  Baillie,  deceased, 
3  B.C.E.  350. 


D.  What  May  Be  Devised  and  Bequeathed. 
1.  What  Interest  Passes. 

1.  Conditional  limitation  —  Executory 
bequest;^] — ^The  testator  by  his  last  will 
provided,  inter  alia,  as  follows:  "I  devise 
and  bequeath  all  my  real  and  personal  prop- 
erty to  my  rwite,  Jane  Taylor,  as  long  as 
she  remains-  unmarried.  In  the  event  of 
my  said  wife  marrying  at  any  time  after  my 
death,  I  devise  and  bequeath  all  my  said 
real  estate  qnd  personal  property  unto  my 
daughter: — Held,  that  as  to  the  real  estate 
these  provisions  xx)nstituted  a  conditional 
limitation,  conferring  on  the  wife  a  fee 
determinable  on  her  marrying  again,  and  as 
to  the  personal  estate,  these  provisions  con- 
ferred an  absolute  interest  subject  to  an 
executory  bequest  in  favour  of  the  daughter, 
contingent  on  the  wife's  re-marriage.  In 
re  G.  O.  Tgyior,  deceased^  19,  B.C.K.  447. 

2.  Alternative  executory  gift.]  — Upon 
the  construction  of  the  devise  set  out 
below: — Held,  (1)  That  the  life  estate  in  the 
land  given  to  the  husband  of  the  testatrix 
was  an  equitable  one,  as  was  also  the  limi- 
tation to  his  heirs.  (2)  That  a  cestui  que 
trust  may  be  made  one  Of  the  trustees  of 
the  land  devised  without  thereby  merging 
his  equitable  estate  in  the  legal  estate  held 
qua  trustee:  there>  is  not  a  union  of  two 
estates  m  the  same  person  in  the  Bame  right. 

( 3 )  That  the  word  "heirs"  used  in  the 
devise  indicated  the  heirs  general  of  the 
husband.  (4)  That,  under  the  first  Uses 
declared  in  the  will,  the  husband  took  a  life 
estate  in  the  "$6,000  interest"  and  the  fee 
simple  in  the  remaining  interest;  and  the 
daughter  tooj:  an  estate  tail  expectant  on 
the  death  of  her  father  in  the  $6,000  inter- 
est. ( 5 )  That  these  estates  were  subject  to 
be  divested  by  one  of  two  alternative  execu- 
tory gifts,  affecting  (-a)  in  case  of  the  sale 
of  the  property  before  the  death  of  the  hus- 
band and  daughter,  and  (b)  in  case  the 
property  should  remain  unsold  at  the  death 
of  the  husband  and  daughter.  (6)  That 
two  clauses  in  the  will  being  repugnant,  the 
later  governed.      (7)  That  an  absolute  gift 


of  the  income,  in  the  circumstances  of  the 
case,  was  by  implication  a  gift  of  the  corpus. 
In  re  Ley,  deceased,  17  B.CIl.  385.  ^ 


2.  Rule  in  Shelley's  Case. 
Vested,     subject     to     be     divested.] — 

Where  a  testator  devised  to  his  wife 
all  his  real  estate  for  life  and  directed 
that  at  her  death  it  should  be  divided 
equally  between  two  brothers,  children  of 
a  deceased  brother,  and  a  sister,  and 
added  "should  either  of  my  two  brothers 
or  my  sister  predecease  my  said  wife,  then 
one-quarter  of  my  real  estate  is  to  go  to 
their  heirs,  executors  and  administrators;" 
and  where  the  sister  predeceased  the  wife, 
leaving  a  son,  the  plaintiff,  and  disposed  by 
will  of  her  real  and  personal  property: — 
Held,  on  appeal,  that  the  sister  took  a  vested 
remainder  to  which  the  rule  in  Shelley's 
Case  was  not  applicable;  that,  she  haviiig 
died  before  her  estate  became  vested  in  pos- 
session, her  estate,  under  the  clause  above 
quoted,  was  divested,  and  her  heirs  took  her 
share  as  personse  designatae  as  upon  an 
executory  gift  over  to  them  as  a  class,  and 
that  the  plaintiff  was  therefore  entitled  to 
take  his  share  as  purchaser  under  the  will 
of  the  testator.  Glendenning  v.  Dickenson, 
15  B.C.R.  354. 

V.  SPEcmc  Legacies. 
Subject  to  liability.] — ^Where  a  testator 
leaves  "all  mining  properties  in  Cariboo  I 
may  possess  at  the  time  of  my  decease,"  and 
at  the  time  of  his  death  owns  certain  shares 
in  a,  mining  company  in  Cariboo,  on  which 
there  are  existing  calls,  duly  made  and 
fully  payable,  but  unpaid,  at  his  death,  and 
on  which  other  calls  have  been  made  and 
become  payable  since  his  death,  the  legatee 
is  entitled  to  the  shares  free  from  all  calls 
for  which  the  testator  might  have  been  sued,  - 
but  subject  to  all  calls  not  made  in  the  tes- 
tator's lifetime.  Hanson  v.  Ross,  1  B.C.E., 
it.  II.,  49. 

VI.  Advancement. 

Interest.] — ^Where  the  will  gave  to  the 
trustees  a  power  of  advancement  in  favour 
of  the  testator's  sons  the  power  was  exer- 
cisable during  the  contihtiance  of  the  life 
estate,  but  any  son  in  whose  favour  an 
advancement  was  made  was  chargeable  with 
interest  thereon  at  the  rate  of  five  per 
centum.     In  re  Findlayson,  5  B.C.K.  517. 
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VII.    CONDITIOlSrS. 


Restraint  of  alienation.] — A  condition  in 
restraint  of  alienation  to  a  devise  in  fee, 
even  thougk  its  operation  is  limited  to  a 
particular  time,  e.g.,  to  the  life  of  the 
devisee,  is  void  in  law,  as  being  repugnant 
to  the  nature  of  an  estate  in  fee  simple.  In 
re  Richwrd  Gwrr,  deoeased.  Oarr  v.  Omrr, 
20  B.C.K.  82. 


VIII.  Charge  or  Legacy. 

1.  Pecuniary  legacies — ^Payable  out  of 
residuary  realty.]— H.  R.,  the  testator,  gave 
£250  to  M.,  and  lands  at  N.  in  fee  to,  W., 
and  gave  certain  •  other  lands  and  also 
pecimiary  legacies  to  other  persons,  and  "all 
the  rest  and  residue  of  my  real  and 
personal  property"  to  D.  absolutely.  W. 
died  in.  the  testator's  lifetime,  so  that  the 
lands  at  N.  fell  into  the  residuary  devise, 
and  were  the  only  lands  comprised  in  such 
devise: — ^Held,  that  the  pecimiary  legacies 
were  well  charged  on  the  lands  at  N.  Man- 
son  V.  Boss,  1  B.CE.,  Pt.  II.,  49. 

2.  Residuary  devise.]— Where  the  residu- 
ary devise  was  of  "the  balance  and  remain- 
der of  the  property  and  of  my  estate"  of 
the  testator,  a  previous  legacy  was  held  to 
be  charged  on  the  realty,  and  to  be  effectual 
in  priority  to  parties  who  had,  with  notice 
of  the  will,  advanced  moneys  to  the  residu- 
ary devisee  on  the  security  of  the  lands 
devised.  Cameron  v.  Harper,  2  B.CE.  15; 
21  S.C.E.  273. 


IX.  CTJMtrL^TivE  Legacies. 

Will  and  codicil.] — The  vrill  bequeathed 
$1,000  to  each  of  the  executors  "for  the 
trouble,  they  will  have  in  carrying  out  the 
trusts  of  this,  my  will."  By  a  codicil, 
reciting  that  the  original  executors  had  died, 
new  executors  were  appointed,  and  a  pro- 
vision made  authorizing  the  executors  for 
the  time  being  to  retain,  as  remuneration 
for  their  services,  a  commission  of  five  per, 
cent,  on  all  moneys  collected  under  tjie  will. 
The  codicil,  further  provided  that  the  will 
should  be  construed  as  if  the  names  of  the 
new  executors  were  inserted  throughout  in 
place  of  the  names  of  the  original  exeou- 
,tors: — ^Held,  that  the  existing  executors 
were  entitled  only  to  the  conimission  men- 
tioned in  the  codicil.  In  re  Bossi,  5  B.C.R. 
446. 


X.  Conflict  of  Laws. 


Lex  rei  sitte.] — Contracts  of  marriage 
made  in  a  foreign  country,  the  domicile  of 
parties,  by  the  terms  of  which,  in  accord- 
ance with  the  laws  of  that  country,  the 
alienation  by  a  testator  (one  of  the  parties 
to  the  contract)  of  his  real  estate  away 
from  his  wife  and  family  is  forbidden,  will 
prevent  a  contrary  disposition  of  same  even 
though,  acording  to  the  ilex  loci  rei  sitae, 
there  be  no  such  restriction.  By  the  comity 
of  nations  the  contract  travels  abroad,  and; 
as  between  the  parties  to  that  contract  and 
their  representatives,  attaches  to  the  testa- 
tor's real  estate  in  places  other  than ,  the 
domicile.  Marri,age,  carried  out  in  con- 
sideration of  such  a  contract,  and  in  accord- 
ance with  the  laws  of  the  domicile,  will,  in 
its  incidents  touching  the  real  estate  of  one 
of  the  parties,  as  between  those  parties  and 
their  representatives,  be  respected  and  sus- 
tained, as  to  those  incidents,  in  countries 
other-  than  the  domicile,  when  there  is  no 
direct  local  legislation  to  the  contrary. 
Remarks  on  the  Land  Registry  Ordinance, 
1870.  In  re  KlauUe's  Will,  1  B.C.R.,  Pt. 
I.,  76. 

Bee  ExECUTOB  and  Administeator. 


WINDING-UP. 

See  COMPAITT. 


WITNESS. 

See  Evidbnce. 


WOODMAN'S  LIEN. 

1 .  Action  for  wages  —  Pursuing  both 
remedies — ^Estoppel.] — ^Where  a  workman 
has  recovered  part  of  his  wages  by  seizure 
and  sale  in  a  joint  action  with  other  work- 
men against  his  employer  under  the  Wood- 
man's Lien  for  Wages  Act,  he  is  estopped 
from  proceeding  under  sec.  27  of  the 
Mechanics'  Lien;  Act  for  the  balance  of  his 
wages.  Wake  v.  The  Canadian  Pacific  Lum- 
ber Company,  Limited,  8  B.C.R.  358. 

2.  Saw-mill  men.] — There  is  no^  lien 
given  to  saw-mill  men  by  the  Woodman's 
Lien  fo/  Wages  Act,  but  only  to  those 
engaged  in  getting  the  timber  out  of  the 
forest.     Davidson  v.  Frayne,  9  B.C.R.  369. 
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3.  Mechanic's  lien.] — Where  a  -work- 
man has  recovered  judgment,  jointly  with 
others,  under  the  Woodman's  Lien  for 
Wages  Act  against  his  employer,  he  cannot 
afterwards  proceed  imder  the  Mechanics' 
Lien  Act  agaihst  the  owner  of  the  land 
whereon  the  timber  was  cut.  Wake  v. 
Canadian  Pacific  I/umher  Co.,  8  B.C.R.  358. 

4.  Hire  of  horses.] — ^Defendant  hired  a 
team  of  horses  from  plaintiff  for  certain 
logging  operations,  and,  on  default  of  pay- 
ment for  the  use  of  the  horses,  which  were 
driven  by  a  man  employed  by  defendant, 
plaintiff  filed  a  lien  against  the  logs  for  the 
amoimt  due:^-Held,  that  plaintiff  was  not 
a  woodman  within  the  meaning  of  the 
statute.     Mulfler  v.  SMUey,  13  B.C.R.  343. 

5.  Pay-roll.] — ^Under  the  sections  of  the 
Mechanics'  Iden  Act  relating  to  woodmen's 
wages,  a  person,  by  requiring  only  the  pro- 
duction of  the  pay-roll,  is  not  relieved  of 
liability  to  the  workmen  for  the  amounts 
due  them  from  the  contractor;  he  must 
have  produced  to  him  a  receipted  pay-roll. 
Young  v.  West  Kootendy  Shingle  Co.,  11 
B.CJl.  171. 


WORK  AND  LABOUR. 

See    BtllLDINQ    CONTEACT. 
See    CONTBACT. 

See  Master  and  Servant. 
See  Mechanic's  Lien. 


WORKMEN'S  COMPENSATION 
ACT. 

See  Master  and  Servant. 


WRIT. 

See  Practice. 


YUKON   COURTS. 

I.  Miners'  Lien  Ordinance,  1030. 
n.  References,  1030. 
Ill;  Appeal,  1031. 

A.  Jurisdiction,  1031. 

B.  Time,  1031. 
IV.  Costs,  1034. 

I.  Miners'  Lien  Ordinance. 

"Owner" — Sufficiency     of    claim.]  — A 

mortgagee    is    not    an    "owner"    entitled 


to  be  named  By  a,  lieu  claimant 
when  filing  his  claim  for  lien.  He 
may  be  brought  in  by  subsequent  pro- 
ceedings, e.g.,  as  here,  by  originating  sum- 
mons. A  statement  in  a  cldim  for  lien  that 
it  is  "for  wages  for  work  and  labour  done 
and  performed  on  and  in  respect  of  said 
[mining]  claims,"  with  the  amount  due  and 
date  of  employment  is  a  sufficient  statement 
under  sec.  7  (b)  of  the  Miners'  Lien  Ordin- 
ance. Where  labourers  working  on  a  min- 
ing claim  cut  certain  timber  as  part  of  their 
regulai  work,  but  which  timber  was  subse- 
quently diverted  to  purposes  other  than  for 
the  mining  claims,  such  work  is  work  done 
in  connection  with  the  mining  claims,  and 
such  subsequent  diversion  does  not  affect 
the  rights  of  lien  claimants.  Bradshaw  v. 
SoMcerman,  18  B.C.R.  41. 


11.  Rbeerences. 

1.  Order  of  reference — Jurisdiction  of 
Court  to  make  —  North.West  Territory 
Orders  XXIII,  rules  233  and  236,  and 
XXXIU.,  rule  401  —  ConsoUdated  Ordi- 
nances North-West  Territory  1898,  c.  21.] 
— ^The  power  to  make  an  order  of  reference 
in  an  action  is  not  merely  a  question  of 
"procedure  and  practice,"  within  the  mean- 
ing of  see.  3  of  the  Judicature  Ordinance, 
and  therefore  the  Yukon  Court  has  not 
power  under  this  section  to  make  an  order 
of  reference.  Williams  v.  Faulkner  and 
Krpenert;  Raymond  v.  Faulkner  and  Kroe- 
nert,  8  B.C.R.  197. 

2.  Order  of  reference — Jurisdiction  of 
Cour^  to  make.]  — In  an  action  in  the 
Yukon  Territory  in  which  the  question  in 
issue  was  as  to  the  true  boundary  between 
a  creek  and  a  hill  claim,  a  reference  to 
ascertain  the  boundary  was  ordered  on  the 
application  of  the  plaintiff;  the  referee 
adopted  a  line  run  by  a  surveyor .  named 
Gibbons  under  instructions  from  the  Gbld 
Commissioner  (after  the  location  of  plaint- 
iff's claim)  for  the  purpose  of  establishing 
an  official  boundary  between  the  hill  and 
creek  claims,  and  which  cut  off  part  of 
plaintiff's  claim.  On  motion  to  the  Court 
the  report  was  confirmed  and  judgment 
entered  acoirdingly  !^-^Held,  on  appeal,  that 
the  reference  was  a  nullity,  as  it  involved 
the  determination  of  a  mixed  question  of 
law  and  fact,  and  was  not  a  matter  of 
"practice  and  procedure"  but  of  jurisdic- 
tion; and  it  was  beyond  the  power  of  the 
Court  to  order  the  reference  even  by  con- 
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sent;  that  the  Yukon  Court  has  no  power 
to  make  an  order  of  reference,  and  as  the 
whole  proceedings  -before  the  referee  were 
founded  on  a  mistaken  idea  of  the  jurisdic- 
tion to  refer,  the  doctrine  of  extra  eursum 
eurisB  did  not  apply.  Stevenson  v.  Parks, 
10  p.CR.  387. 


III.  Appeal. 
A.  Jv/risdiotion, 

(       1.   Case  pending  at  time  of  Act.] — 7he 

Act  62  &  63  Vict.,"c.  2,  sec.  7,  which  gives  a 
right  of  appeal  to  tlje  Supreme  Court,  of 
British  Columbia  in  eases  from  the  Yukon 
Territory  as  therein  specified,  applies  to  an 
aeiion  pending  when  the  Act  came  into  force, 
but  tried  and  decided  afterwards.  Oowrt- 
ney  v.  The  CanadAoM  Development  Co.,  7 
B.C.E.  377. 

2.  Jurisdiction  to  hear  case  prior  to 
Act.] — ^The  Act  62  &  63  Vict.,  o.  2,  giving 
the  right  of  appeal,  to  the  judge  of  the 
Supreme  Court  of  British  Columbia  sitting 
together  as  a  Full  Court  in  cases  from  the 
Yukon  as  therein  specified,  does  not  apply 
to  a  ease  tried  before  the  Act  came  jnto 
force  and  decided  after.  Ga/nadicm  and 
Yiikon  ProspeetiHg  and  Mining  Gompany, 
Limited  V.  Casey,  7  B.C.R.  373. 

3.  Appealable  amount.]  —  Where  the 
plaintiff's  claim  for  $408  was  dismissed, 
and  the  defendants  on  their  counterclaim 
obtained  judgment  for  $735;  it  was  held 
that  the  appeal,  must  be  limited  to  the  judg- 
ment on  the  counterclaim,  as  the  claim  was 
not  for  an  appealable  amounti  CamadAwn 
D^elopment  Co,  v.  Le  Blwhe  a/nd  others,  8 
B.C.R.  173. 


B.  Time. 

1.  Final  judgment.] — ^In  an  action  by 
executors  to  recover  certain  moneys  due  to 
their  estate,  the  judge  of  the  Territorial 
Court,,  at  the  request  of  the,  plaintiffs, 
Selected  one  of'the  items  and  adjudicated  on 
the  evidence  taken  that  the  action  in  respect 
•thereof  be  dismissed: — ^Held,  that  this  was, 
within  the  meaning  of  the  Yukon  Territorial 
Act,  1899,  sec.  8,  a  final  judgment  in  respect 
thereof,  uotwithstanding  that  the  remain- 
ing items  in  suit  were  referred  and  the 
costs  were  reserved.  No  appeal,  therefore, 
to  the  British  Columbia  Court  l£|,y  after  the 
expiration  of  twenty  days.  McDonald  v. 
Belcher,  1904,  A.C.  429. 


2.  Jurisdiction  of  Full  Court  to  extend 

time.]— By  the  Yukon  Territory  Act  (62  & 
63  Viet.,  c.  11),  the  Supreme  Court  of  Brit- 
ish Columbia,  sitting  together  as  a  Full 
Court,  is  constituted  a  Court  of  Appeal  from 
final  judgments  of  the  Territorial  Court,  and 
notice  of  appeal  should  be  given  within 
twenty  days  after  judgment.  From  inter- 
locutory orders  or  judgments  there  is  no 
appeal: — Held,  by  the  Supreme  Court  of 
British  Columbia^  sitting  as  a  Full  Court, 
that  it  has  no  jurisdiction  to  extend  the 
time  for  appealing.  In  an  action  on  an 
alleged  promissory  note  in  the  Territorial 
Court  of  the  Yukon,  the  plaintiffs'  counsel,  - 
at  the  close  of  his  case,  asked  leave  to  amend 
the  claim  by  inserting  counts  on  an  account 
stated,  and  leave  was  refused.  The  trial 
proceeded  and  the  claim  on  the  note  was  dis- 
missed: and  a  reference  was  ordered  for  the 
purpose  of  taking  accounts,  and  an  ord^r  to 
that  effect  was  taken  out  on,  the  30th  May, 
without  specifying  the  date  from  which  the 
accoimts  were  to  be  taken.  Qn  taking  the 
accounts  the  referee,  at  the  discretion  of 
the  judge,  and  as  to  which  it  did  not  appear 
that  plaintiffs  had  notice,  took  the  accounts 
,as  beginning  at  a  date  unsatisfactory  to 
plaintiffs,  and  the  referee's  report  was  con- 
firmed by  the  judge: — Held,  on  appeal,  that 
as  the  plaintiffs  should  have  been  allowed 
to  arciend  their  pleadings,  and  although  the 
order  of  the  23rd  of  May,  being  final  so  far 
as  the  claims  on  the  note  was  concerned, 
and  an  appeal  from  it  had  not  been  brought 
in  time,  yet,  as  an  amendment  had  been 
improperly  refused,  and  the  judge,  in  giv- 
ing his  judgment  on  the  23rd  May  hacl  not 
made  it  clear  to  the  plaintiffs  what  his  judg- 
ment really  decided,  the  case  should  be 
examined  on  the  merits: — ^Held,  on  the 
merits,  that  the  judgment  of  Dugas  J.  must 
be  affirmed.  Per  Hunter,  C.J.,  and  Drake, 
J.:  In  an  action  embracing  several  causes 
of  action  there  may  be  a  judgment  or  order 
which  is  final  as  to  one  cause  of  action  and 
interlocutory  as  to  others,  and  a  party  dis; 
satisfied  with  the  part  which  is  final  must 
appeal  within  the  time  lin^ited  for  appeal- 
ing from  final  orders,  and  cannot  question 
its  correctness  in  an  appeal  from  the  judg- 
ment at  th.e  conclusioli  of  the  whole  action. 
Per  Hunter,  G.J.:  (1)  It  is  incumbent  on  a 
successful  party  to  take  care  that  any  order 
or  judgment  in  his  favour  is  drawn  up  in 
clear  and  unmistakable  langua,g^  otherwise 
the  benefit  of  any  doubt  as  to  its  scope 
which  cannot  be  resolved  by  reference  to  any 
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prior  or  contemporaneous  record  or  other 
eompetent  doeument  should  be  given  to  the 
party  aggrieved.  (2)  A  man  is  not  bound 
to  say  "yes"  or  ''no"  at  once  when  c©n- 
1  fronted  with  a  demand  f6r  the  payment  of 
money  about  which  there  may  be  doubt  as 
to  his  liability  to  pay,  but  he  is  entitled  to 
reasonable  time  according  to  the  circum-. 
stances  of  the  case,  to  consider  the  position, 
and, to  make  up  his  mind  Whether  he  really 
o*es  the  money  or  not,  and  as  to  what 
course  he  will  take.  Beleher  v.  McDonald, 
9  B.C.R.  377. 

3.  Extension  of  time.] — The  <3ourt  may 
extend,  on  terms,  the  time  for  appealing  to 
the-Fuir  Court  from  the  Territorial  Court 
of  the  Yukon.  The  respondent  is  entitled 
to  a ,  copy*  of  the  appeal  book.  Banks  v. 
Woodworth,  7  B.C.R.  385. 


IV.    COSTS! 

Solicitor  and  client — ^Lump  charge  for 
profescional  services^ — ^Whether  champer- 
tous.] — Plaintiflfs,  advocates  in  the  Yukon, 
sued  defendant  for  a  lump  sum  for  profes- 
sional services  in  obtaining  a  judgment  for 
the  defendants  against  one  H.,  it  being 
alleged  by  the  plaintiffs  that  they  were  to 
charge  $600  if  the  amoimt  was  collected,  and 
by  the  defendant  that  they  were  to  get  10 
per  cent,  if  collected  by  them: — ^Held,  on 
appeal,  dismissing  the  action:  Per  Drake, 
J.,  that  by -Yukon  law  an  advocate- cannot 
legally  obtain  a  lump  sum  for  professional 
services  except  under  r.  524  of  the  North- 
West  Territories  Judicature  Ordinance  of 
1893.  Per  Martin,  J.,  that  the  plaintiffs 
failed  to  prove  any  agreement.  Rbb^tson 
V.  Bossuyt,  8  B.C.R.  301. 


i 


'iiiiiiiii 


iilli: 


■1 

iiilii 

u  ■<  i  f  1 1 1  -■  c  - 


iiililit 


ipiiiiii 


-iiii- 


mm 


alii! 


